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MADRAS HIGH COURT. 

Second Appeal No 1521 op 1911. 

November 19, 1913. 

Present:— Mr. Justice Sankaraa Nair aod 

Mr. Justice Bake well. 

GNANIAR ROWTHER and others— 
Dependants—Appellants 

vg rsus 

V. KRISHNA AIYAR and others— 
Plaintiffs—Respondents. 

Evidence Act (l of 1372), s. ^-Confirmation of 
Court sale induced by fraud— Ejectment suit by auction- 

purchaser-—Right of defendant in possession to prove 
plaintiff's fraud. * 

VVhere the plaintiff in an ejectment suit, relies on 
his title as a purchaser in a Court auction it is open 
to the defendants in possession of the property to 
show that such purchase was procured by fraud 
and, therefore, passed no title to the plaintiff. 

Second appeal against the decree of the 
District Court of Madura,' in Appeal Suit 
No. 337 of 1910, preferred agaiDSr, that 
of the District Munsif of Periyakulam, in 
Original Suit No. 174 of 1907. 

Mr. K. i Sreenivasa Aiyangar , for the Appel¬ 
lants. 

Air. T. R. Ramachandra Aiyar (with him 
Mr. K. Balamukund Aiyar), for the Respond- 
ents. 

JUDGMENT.—The suit in this case was 
for ejectment and the plaintiff was bound 
to prove his title to the land in question, and 
the defendants were entitled to show that 
any link in his chain of title was bad, and 
they sought to prove that he had by fraud 
committed by him in execution proceeding 
induced a Court to pass au order con- 
firming a sale held by the Court and to grant 

a sale certificate to the plaintiff’s immediate 

predeoessor-in title. it was argued on behalf 
of the respondent that this plea of fraud was 


not sustafluable and that the defendants, who 
were entitled to intervene in the execution 
proceedings to set aside the Court sale, should 
have adopted that procedure, and cannot in 
this suit go behind the order of the Court 
Tins argument might hold good in a case 
where the execution proceedings had been 
merely irregular, in which case various con¬ 
siderations would influence the Court iu 
exercising its power to set aside a sale; but a 
party is entitled to show that an order of a 
Court was obtained by fraud and is in fact a 
nullity. [See Evidence Act, section 44, and 
observations of Wilies, J. in Queen-E.npress v. 
Siddlers ^oy , (1)]. The order of the Court 
obtained by fraud is in fact in the same 
category as a forged conveyance, it is a 
nullity which cannot confer title, and 
we are of opinion that the defendants were 
entitled fco set up this plea, and that the 
learned District Judge should have given a 
finding upon it. We, therefore, direct the 
District Judge to return findings on issues 
Nos. 1 aud 2. Findings will be submitted 
withm six weeks from the date of the receipt 

of this order and seven days will be allowed 
tor tiling- objections. 


vvion tne 


r'v * , • , r , „ _ ~ \_/ l uur, 1 

District Judge of Madura submitted the 
ioiiowing 

FINDING : —I am required to submit 

findings ou the following issues: — 

i • ..Z^® 6 * 1 ® 11 Plaint properties belong to 
plaintiff hy purchase P 

(IT) Whether Narayanan Servai was the 
owner of these properties and whether the 
Uourt sale to 4fch defendant and the sale by 


n; t±. Li. U. 404; 32 L. J. Q. 

Jur. (n. s.) 1081; 9 L. T. 60; 11 W R 10f 
Rep. 1033; 138 It. R. 217. 


337; 9 

11 Eng. 

* J 
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the ith defendant to plaintiff are valid and 
binding 1 on defendants Nos. 1 to 3 ? 

2. It was not disputed at the trial of the 
notion before the District Mansif that 
Narayana Servai was the owner of the pro¬ 
perties. The claims under the settlement by 
Arianachee had been compromised. No 
argument has been addressed to me on this 
point on behalf of the respondents. I, 
therefore, accept the case put forward in the 
plaintiff’s pleadings that Narayana Servai 
was the absolute owner of the property. 
This is my Boding on the first portion of the 
second issue. 


3. The right, title and interest of 
Narayana Servai in these properties was 
purchased by 4rh defendant in execution of 
the decree in Second Civil Appeal No. 599 of 
1903 and the plaintiff has acquired whatever 
title 4th defendant possessed. Unless then the 
execution proceedings were a mere nullity, 
the plaintiff must be considered the owner of 
the properties and the first issue must be 
answered in the affirmative. 


4. I take it that it. is for the defendants 
to establish the case of fraad on which they 
rely and that they are limited to the specific 
averments regarding it made in their written 
statement. The written statement of 1st 
defendant, contains no such particulars but 
only a general statement that the plaintiff in 
collusion with thedecree-holder in Second Civil 
Appeal No. 599 of 1903 had the properties 
fraudulently attached and brought to sale. I q 
the written statement of defendants Nos. 2 and 
3, there is also a similar general allegation that 
the execution proceedings were ll a series of 
frauds perpetrated by the plaintiff with the 
co-operation of his relatives.” The only speci¬ 
fic allegations are that the plaintiff bought the 

properties ,n the name °E a minor nephew 
o q d Qn nnn*k° Ugl they were worth “early 

rvs. 0U,UUJ, they were purchased for lis. 220 


5. The allegation that 1th defenda 
was a minor is not now pressed. As to tl 
tota value of the properties, the evidence 
to the effect that in 1910 at least tin 
vouhl bo worth approximately R 9 . ;J0,00 

8 000 ?V, P tho valuo 7,000 

8,000 but he is not a person whoso woi 
is entitled to credit and he is clearlv „„rl 

estimating. The statements of P. W N os ° 

and 3 support the figure alreadv ■ 

“" * ,itu « to wL : 1 


nob an exaggeration, for an average rate of 
Rs. 1,400 an acre is very high; bat,, however, 
this may be, there can be no doubt that the 
lands were very valuable. 

6. There is no suggestion that the 
plaintiff was making the purchase on 
behalf of the decree-holder in the Small 
Cause Suit, and the fact that 4th defendant 
was buying on behalf of the plaintiff who 
supplied the money does not iu itself 
indicate fraud. It is true that the decree- 
holder and the plaintiff are relatives and 
residents of the same village but beyond 
this there is nothing which directly brings 
home to the plaintiff any connection with 
the execution proceedings prior to the sale. 
As has already been mentioned, the written 
statements contain no specific allegations 
regarding the conduct of the execution 
proceedings. An answer elicited from 
Narayana Servai that the proclamation 
was never made in the village has been 
referred to. This was not relied on before 
the District Mansif and the plaintiff can¬ 
not bo expected to bo prepared to meet 
allegations of which ho has had uo notice. 
I do not see how tho plaintiff can be held 
responsible for the conduct of the exeoatiou 
proceedings. 

7. The reference to the settlement-deed 
and the hypothecation by Karuppayee seem 
to be matters which might, quite fairly be 
referred to with a view to leading intending 
purchasers to make inquiries. It is not 
denied that such transactions did exist. In 
fact there can be no doubt that, the extent 
of the alienations and burdens alleged by 
different parties was considerably under¬ 
stated. Tho incorrect, assertion that the 
mortgage under Exhibit II covered twelve 
items instead of four only is, no doubt, a 
serious mis statement but. 1 am by uo means 

satisfied that it, really affected the coarse 
of the sale. 

b. As to the inadequacy of the price, it 
has to be noted that, the title of the judg* 
ment-debtor to the majority of the items 
was questioned altogether. A Will by the 
last male-holder and also a settlement by 
At iauacheo were set up and have been relied 
on by the defendants Nos. 2 and 3 iu their 
p eadings. A fourth of the land bad been 
alienated p r i° r to the attachment (vide 

/ Yr ^' aiu ^ A mim bor of encambranoes 
had been created, e. g , Exhibit II, and the 
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claims of 1st defendant in Original Suits 
Nos. 173—176 and 177. The total of 
these comes to about Rs. 8,000.—I have no 
doubt that the price was unduly low but 
considering the cloud on the title and the 
litigation and expenditure which must 
follow before the auction-purchaser could 
get possession, the absence of competition 
is not altogether to be wondered at. Inade¬ 
quacy of price is not in itself sufficient to 
establish the defendant’s case and I do not 
think that they have shown that the inade¬ 
quacy is the outcome of acts or omissions 
which would entitle them to have the sale 
treated as a nullity as against the auction- 
purchaser. I would, therefore, answer the 
second part of the second issue in the 
affirmative. 

This second appeal coming on this day 
for final hearing after the receipt from the 
lower Appellate Court of the findings on the 
issues referred by this Court for trial, this 
Court delivered the following 

JUDGMENT.—We accept the finding and 
dismiss the second appeal with costs of the 
1st respondent. 

Appeal dismissed . 


LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 133 op 1913. 

July 8, 1913. 

Present :—Mr. Justice Tworaey. 

CHANGARAM— Dependant—Appellant 

versus 

RAYA— Plaintiff—Respondent. 

Slander—'Truth of imputation complete defence — 
3pedal damage— 'Loss of caste—Material disadvantage — 
Malice—Damages, measure of. 

To prove the truth of a slanderous imputation is a 
complete answer to the slandered person’s claim for 
damages. 

Losing the general good opinion of one s neighbours 
is not special damage. There must be loss of some 
material advantage. 

Malioe in this connection signifies only the absence 

of just cause or excuse. M 

A Hindu woman was called by defendant a pro¬ 
stitute” and in consequence of this slander was out- 
Ccl8ti0(i' 

Held, (1) that the membership of caste being 
a material advantage in the eye of a Hindu, the loss 
of caste was clear proof of special damage; 

(2) that the cost of a journey to Jagannath. and 
back and of the customary propitiatory offerings at 
that shrine may fairly and conveniently be taken as 
the measure of damages for the loss of caste, even 


though, as a matter of fact, no journey to Jagannath 
was performed by the outcasted plaintiff. 

Mr. D. M. Karaka , for the Appellant. 

JUDGMENT.—The appellant admittedly 
said in the presence of several persons that 
the respondent was a prostitute. She pro¬ 
secuted him for defamation under section 
500, Indian Penal Code, and he was con¬ 
victed and fined Rs. 100, of which sum 
Rs. 30 was awarded as compensation to the 
respondent under section 545, Code of 
Criminal Procedure She then brought this 
civil suit against him for damages and was 
awarded Rs. 250 by the Sub-Divisional 
Court. This sum consists of Rs. 200 for 
loss of caste plus Rs. 80 for injury to the 
respondent’s feelings minus Rs. 30 awarded 
by the Magistrate. 

In the criminal case the appellant attempt¬ 
ed to prove that the imputation made by 
him was true, but the witnesses called to 
show that the respondent was really a 
prostitute were disbelieved. 

In the civil suit he made no attempt to 
prove the truth of the imputation, though 
that would have been a complete answer 
to the claim for damages. As he was 
defended by an Advocate, it can only be 
presumed that he was unable to prove the 
truth of the imputation, and that it was 
false. 

The “Slander of Women Act, 1891” 
abolished the need of showing “special 
damage” in the case of words which 
impute unchastity to a woman. Until that 
Act was passed, a false accusation of im¬ 
morality was not actionable per se in 
England*. It is not necessary to con¬ 
sider whether such an accusation is action¬ 
able per se in this country, for in the present 
case there is clear proof of special damage, 
the lower Courts having found that the 
respondent, a Hindu woman, has lost her 
caste in consequence of the slander uttered 
by the appellant. Losing the general good 
opinion of one’s neighbours is not special 
damage. There must be loss of some 
material advantage. It is beyond doubt, I 
think that membership of this oaste is a 
material advantage in the eyes of a Hindu. 

The Divisional Court confirmed the 
Sub-Divisional Court’s decree, and the 
grounds of this second appeal are briefly:— 

* Seo Pollock on Torts p. 249. 




4 


INDIAN OASES, 


[1914 


TIRLOKI NATH V. BADRI DAS. 

(1) that there was no special damage, (2) 
that there was no malice on the part of 
the appellant, (3) that the lower Courts 
should not have awarded Rs. 150 for offerings 
and a feast at Jagganath when, as a matter 
of fact, no journey to Jaggauath has been per¬ 
formed, and (4) that calling the lespondenfc 
a prostitute would not outcasts her. 

I have already dealt with (1). Ground 

(2) hardly deserved serious notice. Malice 
in this connection signifies only the absence 
of just cause or excuse. In this case, as 
the learned Divisional Judge points out 
the imputation being false, malice must 
necessarily be inferred. (3) I agree with 
the Divisional Judge that the oat of a 
journey to Jagganath aud back and of 
the customary propitiatory offerings at that 
shrine may fairly and conveniently be taken 
as the measure of damages for loss of caste. 
As regards (4) the lower Courts have found 
on the evidence that the respondent was 
outcasted and this decision appears to be 
right. 

The appeal cannot be admitted. 

Appeal rejected . 


ALDAHABAD HIGH COURT. 

FULL BENCH. 

First Appeal No. 149 ok 1913. 
February 25, 1914. 

Present: Sir Henry Richards, Kt., 
Chief Justice, Mr. Justice Ryves aud 
Mr. Justice Piggott. 

TIRLOKI NATH — Applicant—Appellan 

versus 

BADRI DAS AND othek8—Opposite Party 

Respondents. 

Provincial Insolvency Act (III of 10n7\ / 

insolvent^ boC/t" T°V 

insolvent under section 1 G( 1 ) of tho ', U J1U , 1Cilto h 
nnleas ^petition an a^o of 

ca^ iv% u 2 v 13 .f 2 "‘ K rr Khm "' 71 

Das v.Oopi Krishna noy, 12 Ind Cas^S 0^7 

T'r^^r&vy 1 - Cuia «'** 

Cas. 570; 9 A. L. J. (ig.T roferred'to" 91 "'"" '’ W ’’ 

'£& j Be .. « „ 

Petition. 110 1,1 a, V "'ay to a deblo, 


First, appeal from an order of the Addi¬ 
tional District Judge of Meerut, dated 25th 
June 1913. 

Mr. Sit a l Proshad Ghose, for the Appel¬ 
lant. 

Dr. 6\ iV. Sen , (with him Mr. Girdhari 
ltd ), for the Respondent. 

JUDGMENT.—This appeal arises oat of 
insolvency proceedings uuder Act III of 1907. 
The petitioner presented a petition asking 
that he should be adjudicated an insolvent. 
His petition complied with the provisions of 
sectiou 11, and contained a statement that 
he was uuable to pay his debt which exceeded 
Rs. 500. Notice went in the ordinary course 
to the creditors some of whom were repre¬ 
sented, or appeared, when the debtor was 
examined, and opposed adjudication. The 
debtor was examined and stated that his 
debts exceeded Rs. 500 and that his means 
and property were quite insufficient to pay 
these debts. At the instance of the oppos¬ 
ing creditors, his brother was examined aud 
he produced certain documents connected 
with tlie property of the family to which 
the debtor belonged. The learned Ad¬ 
ditional Judge appears to have considered 
that the documents which were produced 
were devices for saving the property of the 
debtor from his creditors. One of these 
documents purported to be a Will of the 
debtor s father; the other purported to be 
a deed of relinquishment made by the debtor 
in favour of his father in the life-time of 
the latter. It seems to us that, the opinion 
of the learned Additional Judge amounted 
to no more than this that lie was not satisfied 
on tlie evidence that the debtor’s debts 
exceeded his assets. lie seems to have been 
largely in flue need in arriving at this opinion 
because he thought that the alleged Will 
and deed of relinquishment, would not have 
been upheld in a Court of law. He does 
not appear to have found or intended 
to find that the documents were forgeries. 

The petition was dismissed. The peti¬ 
tioner debtor has appealed to this Conrt 
*nd it. , 8 argued on his behalf that 
no er the circumstances of the case the 
^ourt, was bound to ail indicate him an 
insolvent under section 10 (1) of the Aot. 

. 11 behalf of the respondents it is oon- 

lln< ^ el provisions of seotion 
* ' * 16 Lenrt. Iran power for any ° aulfi* 
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cienfc cans© ” to dismiss the petition, and 
that the fact that the petitioner debtor 
was unable to satisfy the Court that his 
debts exceeded his assets was quite sufficient 
cause for dismissing: the petition. It was 
further contended that even if section 15 (1) 
did not apply, still the Court had power 
under its inherent jurisdiction to dismiss the 
petition in the present case as an abuse of 
the process of the Court. 

Section 6 clause (3) provides that a 
debtor shall not be entitled to present an 
insolvency petition unless his debts amount 
to KrS. 500, or he has been arrested, or 
imprisoned in execution of a decree of any 
Court for payment of money, or an order 
of attachment in exeoibioa of such a decree 
has been made and is subsisting: agamsfc 
his property. It is admitted in the 
present case that the debts did amount to 
» 500 The debtor was, therefore, clearly 

entitled to present an insolvency petition ” 
An act of bankruptcy had been committed 
under section 5 by the presentation of his 
petition. Section 16 (1) provides that where 
a petition i3 not dismissed under th Q pre¬ 
ceding: section and the debtor is unable to 
propose any composition of a scheme which 
shall be accepted by the creditors and 
approved by the Court in the manner there¬ 
after provided, the Court shall m,ki an 
order for adjudication. 

We have now to see whether the petition 
in the present case cuuld have been dis- 
missed under section 15 (l;. Tais clause 
is taken almost verbatim fro n sscjiin 7 
(3) of the English Bankruptcy Act of 
1883. This section deals entirely with a 
creditors petition and does not apply in 
any way to a debtor’s petition. Ig seemj 
to us that the words “or is satisfied by 
the debtor that he is able to pay his debts 
or that for any other suffieient cause no 
order ought to be made, the Court shall 
dismiss the petition,” refer to the Court 
being- satisfied by the debtor that seme 
sufficient cause exists why the order should 
not be made. It seems to us that there is a 
fundamental distinction between the adju- 
dication of a person as an insolvent on his 
own petition, and an adjudication on the 
petition of a creditor. All the disgrace and 
other consequences which flow from an 
adjudication of insolvency in the case of a 


5 


petition by the debtor himself are the 
result of his own petition. Furthermore, 
the creditors would not, as a general rule, 
be prejudiced or suffer loss by an 

adjudication of insolvency. AH the assets 
of the debtor ought to be available in pay¬ 
ment of his debts, and if his assets exceed 
the !at‘er, so much the better for the 
creditors. We are very far from saying 
that there is no inherent power for the 
Court by its order in insolvency matters 
to Prevent abuse of the process 

ot the Court ; and in certain cases 
it may be quite necessary to dismiss a 
debtors own petition to bs adjudicated an 
insolvent. All that it is necessary for us 
to say in the present case is that in 
our opinion the presentation by the 
debtor of his petition in this case did 

not amount lo an abuse of the process of 
the Court. 

The view that we take of seotion 15 is sup- 

ported by the case of Udai Ohand Maity v 

Bam Kumar Khnra (1) and also by the 

case of Kali Kumar Das v. Qopi Krishna 

ttoy (23. A similar view was taken by this 

Court in the case of Girwardhari v. Jai 

Naram (3) and the case of Bidhata Din v 
Jaganath ( 4 ). 

The case of Nathu Mai v. The District 
Judge of Benares (5) has been referred to. 

It is clear that the remarks in the judgment 
cannot be regarded as a decision on the point 
now in question. The question there related 
entirely to a criminal trial: and the question 
which auses in the present appeal was neither 
argued nor discussed. Reliance is placed by 
the respondent upon the case of Ponnuswami 
Uhetty v. Narayanaswumi Ohetty (6). In that 
ease the facts were not altogether nnlike the 
tacts in the present case. The Court, how- 
ever, came to the conclusion on the facts 
before it that the presentation of the petition 

amounted to an abase of the process of the 

Court, We have already stated that, in our 
opinion, the facts of the present case do not 
constitute an abase of the process of the 
Court. The question whether or not the 
(1) 7 lad. Cas. 301, 1', O. VV. tf. 2U: li U , , 

(2; 12 lad. Cas. 4,5; 15 C. VV. N. 990. 

(3; 7 tad. Cas. 39; 32 A, 615; 7 A. U J. 835 
(4; 14 lad. Cas. 570, 9 A. L. J. 699. 

SlJ ' ^ 6U ‘> 7 A. UJ. 632. 

(.6) 21 lad. C.ts. 29 3; 25 Si. U J. 5 45; 11 .*£. £,. y 
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assets would or would not exceed the debts 
would depend upon the result of a suit at 

In our opinion the present appeal ought to 
be allowed. We accordingly allow the appeal, 
set aside the order dismissing the petition, 
and under the provisions of sections 16 (1) we 
adjudicate the petitioner an insolvent, and 
direct that the record be returned to the 
Court below so that the matter may be pro¬ 
ceeded with according to law. The costs of 
the appeal will be in the discretion of the 
Court below when making its final order. 
The cost8 in this Court will include fees on 
the higher scale. 

Appeal alloiced. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 765 of 1911. 

October 16, 1913. 

Present: —Mr. Justice Miller and 
Mr. Justice Tyabji. 

SINGA IYER and others—Defendants 

Appellants 

versus 

VENKATARAMANA IYER and others— 

Flaintiff3—Respondents. 

Hindu Law—Partition Construction of partition 
deed—Family consisting oj father and three sons—Status 
after partition. 

Where a Hindu father and his minor son, by his 
second wife, effected a partition with his two major 
sons by his first wife and tho partition deed recited 
that some of tho immoveable properties shall bo on- 
joyed by tho two sharers (father and minor son) and 
that such and such proporty shall pass to and bo on- 
joyed by each of tho other two sons: 

Held , that the father and tho minor son still con¬ 
stituted a joint family and in a salo by tho father tho 
interest of the minor son also would pass. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Coimbatore 
rn Appeal Suit No. 169 of 1910, preferred 
against that of the District Munsif of 
Coimbatore, in Original Suit No. 77 of 1908 

Mr 0. V. Ananthakiishna Iyer , for the 
Appellants. 

Mr. T. Rangachariar , for the Respondents. 

JUDGMENT. 


Miller, J.— I have read the iudgme’ 
wh.ch my brother will now deliver and I a 
not prepared to dissent, though I cannot « 


that- it is at- all clear to me that the Subor¬ 
dinate Judge’s construction of the document 

is erroneous. 

The appeal is allowed: the deoree of the 
Subordinate Judge is reversed and that of 
the District Munsif dismissing the suit is 
restored with costs hete and in the lower 
Appellate Court. 

Tyabji, J.—The question in this case is 
whether the sale evidenced by Exhibit T. (fl) 
in favoill 1 of the appellants is valid as against 
the whole of the land purported to be sold 
thereby, or only against a half of it. The 
reply to that quest-ion depends upon whether 
at the time of the sale the 1st defendant was 
empowered by law to make a valid disposi¬ 
tion of the plaintiff’s interest therein. 

This agreement depends upon the con¬ 
struction of Exhibit A which is described as 
a deed of partition effected on 14th December 
1891, between the 1st. defendant aud his sons, 
one of whom was the plaintiff. The plaintiff 
was at the date of the partition-deed not over 

4 years of age and was represented in the 
partition by the 1st- defendant- his father 
and guardian.” After mentioning the par¬ 
ties, Exhibit A enumerates the properties 
which are to bo partitioned; this includes 

5 items of immoveable property. Then the 
sums recoverable on leases and a decree are 
referred to and as against this, the debts and 
other liabilities are recited; and it is pro¬ 
vided that sufficient, assets (including two of 
the immoveable properties) should be made 
over to the 1st defendant for meeting 
these liabilities. Then tho document pro¬ 
ceeds:— 

But of tho rest of the properties valued 
at Rs. 4,000, the aforesaid immoveable 
properties items Nos. 2 and 3 of the value of 
Rs. 2,COO shall pass to the two shares of 
Sesha Iyer and minor Yenkataramana Iyer 
etc., to bo enjoyed by the two sharers at the 
rate of Rs. 1,000 per share hut of the pro¬ 
perties comprising item No. 4 and valued at 
Rs. 2,000, a moiety thereof valued at Rs. 1,000 
shall pass to and be enjoyed by Piohu Iyen alias 
Chidambara Ij’en and the remaining moiety 
of the value of Rs. 1,000 shall pass to and be 
enjoyed by Ananta Yenkatesa Iyer. Asregaids 
the moveable properties, such of them as are 
in the possession of each person shall belong 
fo and be enjoyed by him respectively* 
Hereafter the relationship between eaofy 
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other shall be a friendly one and none of 
oommensality of property.” 

At the time when Exhibit A was executed, 
the 1st defendant was entitled to make a 
complete partition between himself and each 
of his sons including the plaintiff then a 
minor, or he might have partitioned so as to 
separate the two grown up sons from himself 
and his minor son by another wife. 

I am of opinion on the whole that there 
was no intention at the time of the partition 
that the plaintiff and the 1st defendant should 
become absolutely separated from each other. 
The true construction to be put upon Ex¬ 
hibit A seems to me to be that the plaintiff 
and 1st defendant were to hold the properties 
allotted to them as joint tenants. Much 
reliance was placed on the words “the afore¬ 
said immoveable properties shall pass to the 
two shares” (of the plaintiff and the 1st de¬ 
fendant) to be enjoyed “by the two sharers at 
the rate of Rs. 1,000 each”. It seems to 
me, however, that the reference to the share 
of each as Rs. 1,000 was made merely for 
the purpose of showing on what basis the 
division of the property was to be. It is not 
otherwise stated in the deed (hat it was in¬ 
tended to divide the property on the basis 
that each of the sons was to take an equal 
share with the 1st defendant, the father. 
This reference to Rs. 1,000 as the share of 
each is the only indication of such having 
been the intention. It is true that a parti¬ 
tion in unequal shares between father and his 
sons is now obsolete, but it is also true that 
the father can exercise wide powers at the 
time of partition. Compare Kandasami v. 
Uorasami Ayyar (I); Karupanan Ohetti v. 
Bulolram Ohetti (2); and I think, on reading the 
partition-deed as a whole, that the objectof men¬ 
tioning the Rs. 1,000 as the share of each of 
the co.parceners was meant to indicate the 
basis of the partition and not in order to 
sever the status of each of the co-parceners 
amongst themselves. The share was referred 
to in the terms of the sum of rupees by which 
it was represented because the whole of the 
estate was notionally converted into rupees. 
In particular, l am also of opinion that there 
are indications in the deed that there was no 
intention that the plaintiff and the 1st defend¬ 
ant should be separate from each other after 

(1) 2 M. 317. 

(2) 23 M. 16. 



the date of the deed. For the two immove¬ 
able properties allotted to the plaintiff and 
the 1st defendant are given to them jointly, 
whereas the terms, by which the property 
allotted to the two other parties is made to 
vest in them, refer expressly to the fact that 
each of them is to have a moiety thereof; the 
words referring to the interests taken by 
the latter are as follows;—“A moiety 

thereof valued at Rs. 1,000 shall pass to 
and be enjoyed by” one of them “and 
the remaining moiety of the value of 
Rs. 1,000 shall pass to be enjoyed by” 
the other. In the case of these two sons 
it is, therefore, clearly stated that only a 
moiefy should pass to each of them. In 
the case of the plaintiff and his father 
it is said, on the other hand, that the 
two properties shall pass to their two 
shaies. I think the fact that in the one case 
it is stated that a moiety of each of these 
properties shall pass to them and that in 
the other case it is not so stated is 
significant. The reference to the fact 
that the shares given to the two adult 
sons are of the value of Rs. 1,000 each, 
indicates, in my opinion, the basis of the 
partition and fixes the quantum of their 
share and the faco that only a moiety of 
the property is to vest in each of them 
indicates that they were to be separate 
each from the other and were not to 

hold the property jointly. The significance 
of these facts taken by themselves may not 
have been as great as it becomes when 
it is borne in mind that one of the two 
properties allotted to the plaintiff and 1st 
defendant—the property in dispute in these 
proceedings—is less than Rs. 1,000 in value 
and it could well have been allotted to 
either the plaintiff or the 1st defendant, 
had it been intended that they should 
thenceforth be separate from each other. 
The same remarks apply in considering the 
allotment of the debts jointly to the two. 
These debts are for Rs. 140, 60 and 25 

making up Rs. 225. 

It also seems to me that the provision 
about the moveable properties bearj out 
this view of the proper construction of 
Exhibit A. The plaintiff was at the time a 
minor. He could hot have been in posses¬ 
sion of any moveables, had it been intend¬ 
ed to allot to him specific moveables 
and to separate his property entirely from 
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that, of the 1st defendant. The words: “As 
regards the moveable properties, such of 
them as are in the possession of each 
persons shall belong to and be enjoyed by 
him respectively” would have had the 
effect of depriving the plaintiff of all 
share in the moveables. This was not, it 
is clear, the intention of the parties, especially 
of the 1st defendant and because (as at any 
rate it has been the case of both paities 
it could not be otherwise on the findings) 
the partition was made in perfect good 
faith and the interests of the plaintiff 
were not in any way lost sight of. It 
also seems to mo to be material to bear in 
mind that the plaintiff was at the time 
only 4 years of age. The conduct of the 
parties after the partition bears out the 
view tha! it was intended that the plaintiff 
and his father should be joint. Exhibit 
1 (a) which was executed 4 years after the 
partition and which refers to it shows that 
though there was no intention on the part 
of the 1st defendant to act to the detriment 
of the plaintiff, the 1st defendant purported 
to complete the partition which he had 
commenced in Exhibit A and for this pur¬ 
pose to allot one of the immoveable, properties 
to himself and to sell it. 


It, therefore, seems to me that both the 
terms of the partition-deed when thej 
are carefully read and their varions provi 
sions compared, and the conduct of the 
parties indicate that the partition-deed wa< 
not meant to sever the interests of the 
plaintiff and the 1st defendant. This construc¬ 
tion also seems to me to be most in con- 
sonar.ee with what would be reasonably 
expected for. I consider 
believe that it could have 
to change the status of 
between the plaintiff and 
ant from that of a Hindu joint familv 
and yet to have them in the unsatiefactor 
position of owning two properties jointh 
neither of which coaid be dealt with tv 
the father except as regards a moiety 

«ff C tVl? ^ a con >P'«'e partitio 

effected by metes and bounds or somethin 

equivalent to it. I can also understand tha 

the parties should have elected to remain i 

status quo. If, however, jt is alleged that th 

status of the parties was changed so as t 

be intermediate between these twn nroV 
thfn T ihir> l, . ,ese two Positions 

then, 1 think, considering the relation hi 


it difficult ti 
been intende< 
tho paities a 
the 1st defend 


of the parties concerned iu this case and all 
the other circumstances, it is necessary that 
the intention to bring about so anomalous a 
result should be shown to have been express¬ 
ed in the clearest and most explicit terms. 
[ think the partition-deed falls far short of 
this. 

1 would, therefore, allow this appeal with 
costs throughout. 

Appeal allowed . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No 1433 of 1913. 

January 12, 1914. 

Present : — Mr. Justice Ryves and 
Mr. Justice Piggott. 

RAMJIT AND ANOTHER—DEFENDANTS - 

Appellants 

versus 

KHEMOHAND and others — Plaintiffs — 

Respondents. 

Contract Act (IX of 1872,), ns. 38, 45 — Mortgage — 
Payment of debt by mortgagor to one of several co-mort¬ 
gagees, whether valid discharge of debt. 

Tho payment of tho mortgago-debt toono of several 
co-mortgngees, without tho concurrence of the others, 
is not a valid discharge thereof. 

Second appeal from the decision of the 
District Judge of Mainpuri, dated 13th Jane 
1913. 

FACTS.—Th is was a suit for the recovery 
of Rs. 5,COO on the foot of a mortgage-deed 
dated 24th March 1882, executed by Ramjit 
and Kallu in favour of Narain Das aud Brij 
Lai, and in case of default in payment, 
for foreclosure. Tho defence, inter alia , was 
that, the money had been advauced by Narain 
Das alone and the name of Brij Lai had been 
entered fictitiously and the debt was satis¬ 
fied by payment, to Narain Das alone. The 
first. Court, decreed the suit. The lower Ap¬ 
pellate Court confirmed the decision of the 
first Court, and delivered the following 

JL DGMEN T. —This was a suit for recovery 

by Biij Lai plaintiff-respondent No. 2 and his 

family of the half share of the mortgage 

money due on a mortgage-deed executed in 

18:2 in favour of Biij Lil and Natayai Das 

jon.tl); the mortgagor resists the claim on 
the grounds: 

1 liat. Brij Lai was a minor in 1882, that he 
was in reality no party to the mortgage oon- 
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tract at all, his name being merely entered 
fictitiously, and that the mortgage-deed has been 
discharged in full by the execution in 1883 of 
another mortgage-deed in favour of Narayau 
Das only, also that as Narayan Das was the 
guardian of Brij Lai, the payment to Narayan 
Das was in any case binding on Brij Lai, and 
that in any Court Brij Lai’s share of the 
mortgage money could not be as much as half. 

The lower Court,however, decreed the claim 
in full. 

In my opinion this decision was a correct 
one. As regards Brij Lai’s alleged minority 
etc. In 1882 the only evidence adduced by 
appellants to prove their assertions is the 
verbal statement of one Karan Singh, a mar¬ 
ginal witness to the deed in suit, and a caste- 
fellow of appellants. His bare statement by 
itself,however,is quiteiusufficient. Admittedly 
the bond of 1882 was executed in supersession 
of a mortgage-deed of 1887 to which Ude Ram, 
uncle of Brij Lai was a party as co-mortgagee 
with Narayan Das. It is not suggested that 
Udai Ram’s claims under that deed had been 
separately satisfied in full before 1882 and, 
therefore, Karan Singh’s assertion that Brij 
Lai, Udai Ram’s successor-in-interest, was 
no party to the bond of 1882 is on the face 
of it incredible and untrue and proves the 
witness to be a totally unreliable person. 
Apart from his statements, there is abso¬ 
lutely no proof that Brij Lai was a minor in 
1882 and there is a general presumption that 
the contract of 1882 was entered into in the 
ordinary course of business by persons com¬ 
petent to contract. 

Farther, in the absence of evidence to 
the contrary, there is as noted by the lower 
Court a presumption that each of the mort¬ 
gagees paid half share of the mortgaged loan. 
Karan Siogh says that Narayan Das paid it 
all. As before his bare statement by itself is 
quite unconvincing, and there is nothing 
tangible to support it. It is true that ac¬ 
cording to the endorsement on the back of the 
bond, part of the consideration money which 
was or purported to be paid before the Sub Re¬ 
gistrar was actually handed over by Narayan 
Das only. But no inference of any sort can 
be drawn from this fact as it is quite unneces¬ 
sary that both co-mortgagor should join in 
personally handling over the actual cash 
before the Sub-Registrar. In fact in many 
cases tliis handling over of actual cash 
before the Sub-Registrar is mere mak9-belief, 


the money being returned to the tenderer, the 
moment the parties are outside the office, 
because the real consideration is already 
paid before the parties come to the office at 
all. No good reason there has been shown 
for rejecting Brij Lai’s claim that he paid 
halt the mortgage loan. Obviously no re-pay¬ 
ment made to Narayan Das alone could bind 
Brij Lai as Narayan Das was not entitled to 
give a valid discharge without Brij Lai’s 
consent, and the suggestion that Narayan 
Das was acting as Brij Lai’s guardian is 
utterly unproved. The only point now raised 
by appellants that appears to require con¬ 
sideration is that as Brij Lai admits that he 
is in possession of old account books of his 
firm and family and has not produced them 
because they would show either that he did 
not find any portion of the mortgage loan of 
1882 or that if he did he received back his 
proportionate share from Narayau Das after 
1885. Brij Lai’ s reply to this point is, however, 
that the mortgage-deed of 1832 is by itself 
good enough for him in order to prove that 
he provided half the mortgage money, that 
Narayan Das has never re-paid him a penny 
of his share, tha* he was never oalled upon 
to produce his books. Under the circumstances 
it seems to me that no presumption unfavour¬ 
able to Brij Lai can properly be drawn in 
this connection. The appeal, therefore, fails 
and is dismissed with costs. 

The defendant appealed to the High 
Court. 

Mr. Mohan Lai Sand'll, for the Appellant, 
submitted that a payment to one of the co¬ 
mortgagees was a valid pay meat and discharged 
the entire debt. He relied on Barber Maran 
v. Bamana Ooundan (1), section 38 of the 
Indian Contrast Act, Shephard’s Transfer 
of Property Act, section 81, Mannava 
Annapurnammi v TJppala Akknyya (2). Lord 
Halsbury’s Laws of England, Volume 7, page 
45b, section 930, page 445, seotion 911, page 
421, section 863. Wallace v. Kelsall (3). 

He farther submitted that the view of the 
Allahabad High Court, as expressed in Bam- 
chandn v. Goswimi Rajian Lai (4), was 
against his contention but the ruling was open 


(1) 20 M. 461. - 

(2) 19 Ind. Cas. 12; 24 M. L. J. 333; 36 M. 541; 13 
M. L. T. 268; (1913) M. W. N. 328. 

(3) 7 M. & W\ 264; 8 D. P. C. 841; 10 L. J. Ex. 12- 
4 Jur. 108 fc; 56 R. R. 707. 

(4) 5 Ind. Cas. 129; 32 A. 164; 7 A. L. J. 99. 
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to farther discussion in view of the recent 
Fall Bench ruling of the Madras High 

Court. . 

JUDGMENT.—The only point, pressed in 
this appeal is the first ground in the memo- 
random of appeal. It. is admitted that, the 
decision of this Court reported as Baw- 
chandra v. Ooswnmi Rajjan Lai (4), fol¬ 
lowing an earlier decision, is against, the con¬ 
tention of the appellant. Bat. it is urged that 
inasmuch as an old decision of the Madras 
High Court [Barber v. Ramnna (1)3 has been 
affirmed by a majority of a Full Bench of that 
Court in a case reported as Mannava Anna pur - 
namma v. Uppnli Akkayya (2) an opportunity 
might be given to the appellant to have the 
question re-considered. We find that Barber 
v. Ramann (1) has not been followed in 
Hnsainara Begum v. Rahmannessa Begam (5), 
nor in SitaRam Apiji Rode v. Shridhar Anant 
Probhu (6). The case has been doubted 
in the Madras High Court, itself and has not 
been followed in the three other High C >urts. 
Under these circumstances we think it is un¬ 
necessary to re-consider the question. We 
dismiss the appeal. 

Appeal dismissed. 

(5) 8 Inch Cas. 837; 38 C. 342; 13 C. L. J. 3. 

(6) 27 B. 292; 5 Bom. L. R. 91, 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 248 ok 1911. 

February 27, 1914. 

Present: — Mr. Justice Imam and 
Mr. Justice Chapman. 

ABDUL HAKIM— Plaintiff—Appellant 

versus 


JAMILA K HAT UN and another_ 

Defendants—Respon dents. 

Registration Act (XVI of 1908J, s. 77 -Document— 
Execution oj document—V nr da nashin lady, conveyance 
by—Document read over after execution and receipt of 
consideration—Inclusion of property not agreed to he 
sold objected to. 


Two parda nashin illiterate women agreed to 
certain property to the plaintiff, who thorom 
wrote out a kobala purporting to convoy not o 
the property which the women had agreed to : 
but also certain other properties. Thu brother 
one of the women signed tho kobala on their hoi, 
w.thout reading it himself or reading it over to 
women, ihe consideration money was Immhwl n 
by the plaintiff to the brother. 7 Tho koMa v 
then read out. The women, who were boh 


tho parda, at one© protested saying that tho kobaca 
contained prooortios which thoy did nob intend to 
sell. The document not having boon registered, 
tho plaintiff brought this suit under section 77 of 
the Registration Act for tho registration of. the 
document: 

flrhl, that there was no execution of tho document 
and tho suit n as rightly dismissed. 

Dagdn v. Bhana, 28 B. 420; 6 Bom. L. It. 126, 
refer rod to. 

Appeal from the decree of the Sab-Judge 
of Chittagong, dated November 2Sbh, 1910, 
reversing that of the Mans if of Chittagong, 
dated January 27th, 1910. 

Babu Prnhodh. Kumar Das , for the 

A ppellant. 

Babu Jyotish Chandra Sarkar , for the 
Respondents. 

JUDGMENT.—This was a suit under 
section 77 of the Registration Act. for a 
decree directing that a dooument should be 
registered. The defendants iu the suit by 
whom the document was alleged to have 
b.ien executed were two illiterate pardinashin 
women. The finding of the learned Sub¬ 
ordinate Judge in appeal is to the following 
effect: The women agreed to sell a certain 
property to the plaintiff. The plaintiff 
thereupon wrote out a kobala purporting to 
convey not only the property which the two 
women had agreed to sell but also certain 
other properties and came to the house 
with the kobal i. There the brother of one of 
the women signed the kobala on their behalf 
without reading it himself or reading it over 
to the women. The consideration money 
which the women had agreed to receive for 
the property which they intended to sell was 
handed over by the plaintiff to the brother. 
The kobala was then read out. The ladies 
who were behind the parda at the time 
immediately protested and said that the 
kobala contained certain properties which 
they did not intend to sell. The judgment 
of the learned Subordinate Judge might 
iave been more specific on certain points. 

ut. we aie satisfied upon these findings 
that there was no execution of the document, 
t is not a case of a person executing a 
ocument under a misapprehension of its 
lfl£a effect. Assuming even that the 
rot lei did sign under some previous 
au . lority given by the women, the women 
c ear* y gave that authority in the balief 
create I by the conduct of the plaintiff that 
iey were authorising a signature to a 
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conveyance relating only to the property 
which they had agreed to sell and to do other 
property. There was an implied declaration 
that the document was a conveyance only of 
the property the ladies had agreed to sell. 
Moreover, the circumstances of the case and 
the conduct of the ladies themselves make it 
quite clear that they did not intend the 
execution of the document to be complete 
until it had been read over and understood 
by them. For the principle applicable 
we need only refer to the case of Dagdu 
v. Bhana (1) where it is said: It 

is established that if a man who cannot 
read has a written contract falsely read 
over to him and the contract written differs 
from that pretended to be read, the 
signature of the document is of no force, 
because he never intended to sign and, 
therefore, in contemplation of law, did not 
sign the document on which the signature 
is. And it is all one in law to read it in 
other words and to declare the effect thereof 
in other manner than is contained in the 
writing.” No doubt, this principle is not 
applied for the protection of carelessness: 
but in the present case the ladies were 
behind the parda . They were not negligent. 
We are satisfied upon the findings of the 
learned Subordinate Judge in this case that 
there was no execution of the kobala and that 
his decision was correct. 

The appeal is dismissed with costs. 

Appeal dismissed . 

(1) 28 B. 420j 6 Bom. L. R. 126. 


ALLAHABAD HIGH COURT. 

Second Civil Afpeal No. 436 of 1913. 

January 27, 1914. 

Present :—Mr. Justice Tad ball. 

GHURE AND OTHERS-DEFENDANTS- 

Appellants 

versus 

CHATRAPAL SINGH and another— 

Plaintiffs—Respondents. 

Evidence Act (I of 1872^, s. 63 (5) been, 

i meaning of—Oral evidence of contents of document 
Statement of illiterate witness as to contents , whether 
sufficient. 

An oral account of the contents of a document 
given by some person who merely saw it with his 
eyes but was unable to read it is merely the repeti¬ 
tion of what was told or read out to him by some 
body else. The word ‘seen’ in clause 5 of section 


63 of the Evidence Act means something more than 
the mere sight of the document. The clause con¬ 
templates the evidence of a person who having seen 
and examined the document is in a position to give 
direct evidence of the contents thereof. Hence the 
evidence of an illiterate person as to the contents of 
a document is not sufficient within the meaning of 
the clause. 

Second appeal from the decision of the 
Subordinate Judge of Agra, dated 1st March 

1913. 

Mr. G. L. Agarwala , for the Appellant. 
l)r. S. 0. Bauerjee , for the Respondent. 

JUDGMENT.—This second appeal arises 
out of a suit brought to redeem an old 
mortgage. The plaintiffs’ case was that 
the property in suit was mortgaged by two 
persons Xiddu and Sahi Ram to one Mewa 
Lai, the predecessor-in-title of the defendant, 
for a sum of Rs. 99, somewhere about the 
year 1831. The mortgage was alleged 
to be usufructuary, the terms being that the 
income of the property was to be deemed 
equal to the interest on the money advanced, 
neither party to account. The plaintiffs are 
the purchasers of the equity of redemption 
from one Musammat Punia, the representative- 
in-title of the original mortgagors. The 
mortgage being for a sum of less than Rs. 100 
is said to be unregistered. Neither the 
original deed nor a copy was produced. The 
defence was a total denial of the mortgage 
and the allegation of the defendants was that 
they were the owners of the property and not 
the mortgagees. The plaintiffs produced 
one witness Neka who testified that he 
was a marginal witness to the document 
and that the document was executed in his 
presence and he gave the terms of the 
mortgage. To support his evidence the 
plaintiffs produced copy of the Khewats of 

1283 and 1256 faslis. The copy of 1256 

fasti shows that the property was then 
unmortgaged. The copy of 1283 fasti which 
bears on it the signature of Mewa, tbe 
original mortgagee, shows that the property 
was then recorded at the Settlement time as 
in the hands of Mewa Lai the mortgagee, 
Kiddu and Sahi Ram being the mort¬ 
gagors. The Court of first instance came 
to the conclusion that there had been 
a mortgage, but in regard to the terms of 
the mortgage, it disbelieved the evidence of 
the witness Neka, and holding that the terms 
of the mortgage not having been satisfactorily 
proved, the plaintiffs were not entitled tp 
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a decree. The lower Appellate Court held 
that the evidence of Neka was worthy of 
credit and strongly corroborated by the 
documentary evidence, namely, the Khew'its 
of 1256 and 12 83 fash's and granted a decree 
for possession of the properly, the sum of 
Rs. 99 having been paid into Court. The 
defendants come here on second appeal. 
Though there are several grounds entered in 
the memorandum of appeal, only one ground 
has been pressed. The point taken is that 
the witness Neka, as his evidence shows, is 
an illiterate person who is unable to read 
and write, that his evidence if anything 
falls withiu clause (5) of section 63 of the 
Evidence Act which lays down that secondary 
evidence means and includes an oral acjount 
of the contents of a document given 
by ‘some person who has himself seen i&'\ 
and that as he, Neka, was illiterate and couhi 
not read, he is not one of that class of 
wi;nesses which is contemplated by clause 5 
of section 63. There is considerable force 
in this argument. An oral account of the 
contents of a document given by some person 
who has merely seen it with his eyes but is 
unable to read it is merely the repetition of 
what was told or readout to him as to the 
terms of the document by some b)dy else. 1 
am clearly of opinion that the word “seen” 
in this clause of section 63 means something 
more than the mere sight of the document. 
The clause clearly contemplites th? evidence 

a pcrson haviog seen and examined 

the document, is in a position to give direct 
evidence of the contents. thereof. In this 

view the evidence of the witness Neki d >es 

lhi3 oUn ™’ he having 
admitted himself to ba unable to read an 1 

write. He even admits that he did nit siirn 

hie name on the document but merely touched 

bvW ° h hi9 name ™ written 

by another parson But from an examination 

o the record ,t will be seen that the 

pU.nt.EFs had other evidence to produce 

of the contents of the document, e g tha> 

of the scnbo who actually wrote it!" The 

.“a^ 

Slaves of' 12*83 


that there is considerable justice iu the 
plaintiffs’ claim. The case is one in which, 
in my opinion, justice demands that all 
the evidence available should be brought 
on the recerd and the plaintiffs be allowed an 
opportunity of meeting an objection which 
has been raised for the first rime on second 
appeal. 1, therefore, remand the case to 
the Court below with directions to take any 
further evidence which either side may 
offer as to the contents of I he document, 
and after cansidering that evidence together 
with the evidence which is already on the 
recud, to came to a fresh finding on the 
point of fact, namely, as to the terras of 
the contract between the parties as embodied 
in the document. On receipt, of the finding, 
ten days will be allosved for objections. 

Case remajided. 


CALCUTTA HiGH COURT. 
Miscellaneous Civil Appeal No. 196 ok 

1912. 

January 27, 1914. 

Present :—Justice Sir Asutosh Mookerjee, 
ICt., and Mr. Justice Beacheroft. 
SAMED SHEIFCH— Petitioner — 

Appellant 




NABA NEPAL GHOSE and othrrs^- 

Opposite Party — Defendants — 

IIkspo vdknts. 

Act ( rill of 1SSV, m. 143, 
jVfrr ~~ ( ,r,i Procedur* Code (Act V of 19089,0. 
i J * r ^ (k)— "Suit" whether includes appeal — 

Appeal —Order oj Iowa Appellate Court refusing to 
re-hear appeal heard ox par to in red suit twined less 
than [{ s . 10J if appealable. 

An appeal against an order of the lower Appellate 
, rt ro ‘‘ ,8,n ^ to re-hoar an appeal hoard r.r parte 
pi* l . ,03r °° !l ront «»it valued at loss than 
J ’ ,s not competent being barred by section 153 
ot tho Bengal Tenancy Act. 

The toi m “suit" includes tho appellate stage, 
followed ° l ,U(l Sarthr v * 1 C. NY. N. 44, 

to n, ' ,u>! * r,m an 

w T,Vy lhu,J " rh "' ,ni Cur, Vo 0. U'J; 3 C. 
' v * * v relied upon. 

Appeal fr.i t.lie or.W of the Additional 
1912 u,lffeof K ,ul,,i ' d 1(1,1 Uiw * *5r,h, 

B ibu Bin d Oh in l,a D , s Gupt i for Baba 
J,UlH N " lh for lhe Appellant. 
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Bibus Narendra Chandra Bose, Oharu 

Chandra Biswas, and Sarat Chandra Mu’ieriee, 
for the Respondents. 

JUDGMENT.—This is an appeal by the 

defendant against an order by which the 

Court of Appeal below has refused to re hear 

the appeal heard ex parte in his absence. 

The suit was for recovery of arrears of rent; the 

claim was valued at less than Rs. 100 in the 

Court of first instance and was dismissed 

on the merits. The plaintiffs appealed against 

this decree of dismissal. At the hearing 

of the appeal, the respondent was not 

represented and the appeal was decreed 

ex parte. He then made an application 

under Order XLI, rale 21 of the Code 

of Civil Procedure, to have the appeal re-heard 

in his presence. The Court refused the 

application. The present appeal is directed 
against that order. 

The first question for consideration is, 
whether the appeal is competent. Under 
sub-section 2, section 143 of the Bengal 
Tenancy Act, the Code of Civil Procedure 
applies to all suits between landlord and 
tenant subject to any rales made by the 
High Court under sub-section (1) and subject 
also to the other provisions of the Bengal 
Tenancy Act, On behalf of the appellant 
it has been argued that the order in question 
is open to appeal under Order XLIII, rule 

1 clause (<) of the Code of Civil Procedure. 

But before this contention can be accepted 
we must examine, whether there is any 
provision of the Bengal Tenancy Act which 

O A A * 1 K A * f % our opinion, 

section 153 is clearly a bar. That section 

provides that an appeal shall not lie from any 

order passed, whether in the first instance or 

on appeal, in any suit instituted by a 

landlord for the recovery of rent, where 

the order is passed by a Subordinate Judge 

and the amount claimed in the suit does not 

exceed Rs. 100, unless the order has 
decided one or more of certain specified 

points. It is not suggested, that the order 

against which the present appeal has been 
preferred, decides any question of this 
character. The point for consideration 
therefore, reduces itself to this-, is this an 
order passed in a suit instituted by a 
landlord for recovery of rent. The learned 
Vakil for the appellant has not disputed that 
the term suit’ includes the appellate stage, 
ihia indeed is clear from the decision in 









and oatasu v. Jaiti (2). In fact, it has been 
eld in the case of Shyama Ckaran Mitter v. 
Uebendra Nath Mu^erjee (3) that the term 
suit includes even the execution proceedings 
based on the final decree made in the 
suit It has been argued, however, that an 
application to re-hear aa appeal is not an 
application in the suit, but is an extraneous 
proceeding which, if granted, in effect 
revives the appeal. In our opinion there is 

no force in this contention, and the applica¬ 
tion to re-hear the appeal is clearly an 
application in the suit. This view is 

S “ p P° rfc ° d by o th6 deci8ion iQ fcho case of 
Achha Mian Chowdhry v. Maharaja Durga 

CharanLaw (4) where it was held that an 

application to review an order made in a 

suit is a proceeding in the suit itself. The 

case before us is obviously very much 

stronger Finally, we have been invited to 

contrast the language of clause U) of rule I 

of Order XLJir with that of clauses (c), ( d) 

and (») and to hold that the absence of the 

restuc ive words in a case open to appeal” 

*T°. i a ? S6 i supports the right of appeal 

claimed by the appellant. But this conten- 

t.on ,s obviously fallacious; the crucial point 

1 J he ™ aU ® r 18 tha4 subsection (2) of section 

otJ ° f ,r e r ngal Tenanc y Act which makes 
rder XLIII, rale 1 danse (t) of the Civil 

I rocedure Code applicable, makes it appli- 
eab e subject to the operation of the restrictive 

Tenancy 1 * Act. 153 ° f ^ 

It follows that this appeal must be deemed 
barred under section 153 of the Bengal 

A °L aud C0D8 6QU6ntly dismissed 

gold Zhur. a8SeSS thS heariDg fee at 


(1) 4C. W. N 44 Appeal dismissed. 

(2) 3 C. W. N. Ixii. 

V- S' 484: 4 °" w - N - 269. 

(U 2o C. 146; 2 C. W. N. 137. 
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madras high court. 

Civil Revision Petition No. 5 >8 of 1911. 

February 11, 1914. 

Present —Mr. Justice Sadasiva Aiyar. 
GONTLA VENKATA PITCHAYTA 

Petitioner 

versus 

SQWD4GAR MAHOMMAD ABDUL* 
KAREEM BEG SAREB and otheus — 

RESPONDENTS. 

Civil Procedure Code (Act V of 1903), O. IX, r. 
13— Ex parte decree — Declaration oj service good under 
what circumstances—Indefinite absence oj the dejend - 
ant—Evidence "part Jrom the return can be received 
by the Judge. 

In order that substituted service of a summons by 
affixing it to the door of tho defendant’s house in 
liis absence may bo effectual it is not necessary that 
the return of tho process-server should show that 
there is a likelihood of defendant being absent for 
a long period, so as to entitle tho process-server to 
affix °it to the door of the house. The Court may 
from other circumstances of tho case and upon other 
evidence taken by it come to a conclusion upon 
that question. 

Sanlaralirtgam Miulali v. Ratjiasabapathg Mudali, 

21 M. 32*, followed. 

Sitaram Sivami v. Kalandi Patra , 13 lml. Cas. 127; 17 
0. VV. N. 999, Sabina v. Gauri Sahai , A \V. N. (1902) 08; 
24 A. 302, Sakharam v. Padmakar , 30 B. 023; 8 Bom. L. 
It. 757, Abraham Pillai v. Donald Smith, 29 M. 324, 
distinguished. 

A High Court will not interfere in a caso of this 
kind under section 115 of the Code of Civil Pro¬ 


one witne33 


mous in the suit. His permanent residence 
was Bezwada and the aait was brought in 
the Bezwada District Munsif’s Coart. When 
the process-server went to serve him with 

the summons on 2nd July 1910, 1st defend¬ 
ants’s gumastah said that the 1st defendant 
had gone to Tirupati aud so the duplicate 
summons wa3 affixed to the outer door of 
his house. The process-server was solemnly 
affirmed on the 5th July 1910 and deposed 
to the truth of his return to the above 
effect. The District Munsif treated the 
service by affixture as service duly made, 
and after examining one witne33 for 
the plaintiffs who proved that the un¬ 
registered agreement was executed by the 
1st defendant, gave a decree against the 1st 
defendant (decree was also passed against 
the other executant of the agreement., the 
2nd defendant, bub we are not concerned now 
with that matter). 

When the suit for the specific performance 
(Original Suit No. 360 of 1910) was brought, 
the law in Madras seems to have been that 
an unregistered agreement to execute a 
rent deed could be used and was admissible 
as evidence in a suit for specific performance of 
that agreement. [See Konduri Srinivasa Oharlu 
v. GottumukkLi Venkatiraux fill Tho fanh that 


for 

an- 

the 

1st 


cedure. 

Wazir Khan v. Nagui Yawar, G A. L. J. 45; 1 [ml 
Cas. 127, dissented from. 

Petition, under section 115 of Act V of 
1903, praying the High Court to revise the 
order of the District Court of Kistna, in 
Miscellaneous Appeal No. 5 of 1911, preferred 
against that of the Principal District 
Munsif of Bezwada, in Miscellaneous Peti¬ 
tion No. 1921 of 1910, in Original Suit No. 
360 of 1910. 

Mr. P. Narayanamurthi , (with him Mr. V. 
Ramadoss), for the Petitioner. 

The Advocate General (with him Mr. P. 
_ZV agaoushanam ), for the Respondents. 

JUDGMENT.—The first defendant is the 
petitioner in revision. An ex parte decree 
was obtained by the plaintiff against the 
petitioner for specific performance of an un¬ 
registered written agreement by which the 
defendants agreed to execute a registered 
rent deed in favour of the plaintiff. This 
ex parte decree was passed on the 16th 
August 1910. Tho first defendant was not 
personally served with the defendant’s sum- 


iu February 1910, Bauson and Krishua9wamy 
Aiyar, JJ., had doubted the correctness of that 
decision and had referred t.he matter to 
the Full Bench [see Narayanan Ohetty V. 
Mtithia Servai (2)] was probably not 
known in the mofussil then. The District 
Muusif, therefore, on 16th August 1910, 
treated the unregistered agreement on 
which the Suit No. 360 of 1910 was 
brought in his Court for specific performance 
as admissible in evidence and passed his 9X 
parte decree on that date. On the 23rd 
August 1910, the 1st defendant put in a 
petitiou to the District Munsif to 8et Aside 
the ex parte decree on the ground that he 
had gone on a pilgrimage to Benares in May 
1910, that he returned to Bezwada only about 
the 13fch August 1910, that he did not then 
know of the suit having been brought against 
^oi 1 * khat the e.r pirte decree of 16th August 
10 which was passed about, three days 
at ter he returned to Bezwada, came to his 
knowledge only on the 22nd August 1910 


G> 17 M, L. J. 218. 

(2) 8 lud, Cas, 520; 21 
L. T. 142. 


M. L. J. 44; 35 M. 63; 0 
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and on these grounds he applied to set 
aside the ex parte decree. This petition was 
dismissed by the learned District Munsif 
on the ground that the 1st defendant must 
have been informed by his clerk of the 
affixing of the summons in July to the 
outer door of the 1st defendant’s house, that 
the District Mnnsif did not believe the 
allegation in the first defendant’s affidavit, 
(that the 1st defendant had gooe to Benares) 
because the endorsement on the summons 
showed that he had gone only to Tirupati 
and that the 1st defendant had signed “the 
suit agreement.” On appeal, the learned 
District Judge confirmed the order of the 
District Munsif refusing to set aside the ex 
parte decree. The learned District Judge’s 
reasons are that the 1st defendant who was 
absent when the process-server took the 
summons for service to his house was not 
temporarily absent, but was absent for an in¬ 
definite period and that the service by affixture 
was correctly effected in such a case and could 
be treated as ‘due service.” It was argued in 
this Civil Revision Petition No. 558 before 
me that the endorsement of the process- 
server itself shows that the 1st defendant 
was not only served, (see the 2nd ground of 
the petition), and that “the Court below 
failed to see that the plaintiff’s suit was 
not maintainable on the face of it, as no 
suit could be brought on the basis of an 
unregistered agreement to lease. Vide Pull 
Bench decision of Narayana Ohetty v. Muthia 
tiervai (2), (See the 5th ground of the 
revision petition). This case Narayana Ohetty 
v. Muthia Servai (2) was decided on 3rd 
November 1910, the reference to the Pull 
Bench having been made by Benson and 
Kriehnaswamy Aiyar, JJ., as I said before, 
on the 8th February 1910. This ground of 
the revision petition lends some support to 
the argument of the learned Advocate- 
General (who appeared for the respondent 
in this case) that the 1st defendant know¬ 
ing of the suit, allowed it to be decreed 
ex parte on the 16th August 1910, as he 
was ignorant of the fact that the decision of 
Kondari Srinivasa Oharlu v. Oottumukkla 
Venkataraya (1) had been doubted by a Bench 
of this Court in February 1910 and that the 
matter had been referred to a Pall Bench, that 
he, (1st defendant) after 16th August 1910 
came to know of the fact and that, thereupon, 
he put in a petition on the 23rd August 1910, 


to set aside the ex parte decree. [The de¬ 
cision of Narayanan Ohetty v. Muthia Servai 

(2) has also been reported in the authorized 
reports as I. L. R.35 M. 63. 

The argument of the learned Yakil for the 
petitioner before me was that as the process- 
server has merely stated in his return that 
the 1st defendant (petitioner) was alleged to 
have gone to Tirupati and as the process- 
server did not add that the date of the 1st 
defendant’s return to Bezwada was not 
known or was indefinite, the service was not 
duly made and that under Order IX, rule 
13, he (1st defendant) was entitled to have 
the ex parte decree set aside when the sum¬ 
mons was not duly served. He relies upon 
several cases one of which is Abraham Pillai 
v. Donald Smith (3). That case of Abraham 
Pillai v. Donald Zsmith (3) goes, however, 
too far and has been doubted in Knsivis 
Anathan Ohetty v. Arunachelam Ohetty (4) and 
it is also the decision of a single learned Judge. 
Kasivis Anathan Ohetty v. Arunachelam Ohetty 
(4) follows Sankaralingam Mudali v. Ratna - 
sabapathy Mudali (5) in which it was held 
that if the absenoe of the defendant is for an 
indefinite period, service by affixture was 
sufficient. Whether the absenoe is for an 
indefinite period or not, has to be ascertained 
from the circumstances of the particular case. 
The learned Vakil (Mr. P. Narayanamurthi) 
for the petitioner contends that unless the 
process-server’s return expressly shows that 
the person who gave the information to the 
process server of the absence of the defendant 
from his usual place of residence is stated in 
the return itself to have added that the date 
of the return of the defendant to his usual 
place of residence is not known, the Court 
could not legally accept the service as due 
service. I am unable to aocept this conten¬ 
tion. The Court might find the indefinte- 
ness of the period of absenoe not only 
from the express words in the return (if 
there are such express words) but also from 
the other circumstances as appearing from 
the return. In the case of Sankaralinga 
Mudali v. Ratna sabapathi Mudali (5) i u 
which it was held that the Subordinate 

(3) 29 M. 324. 

(4) 12 lud. Cas. 420, 21 M. L. J. 978; 10 M. L. 1\ 

(5) 2i M. 324. 


[1914 


INDIAN CASUS. 


MOHBNDR* NATH RISWAS V. 8 FI Y A M LAL RAN EBJEE . 


.1 uclere was justified in declaring the defendant 
a.q duly served with summons on (he basis of 
the process-server’s return, I find on looking 
into the printed records that the process- 
server merely said in his return that “the 
families of the said person’s house and the 
owner of the neighbouring houses say that it 
was two days since the defendant went to 
Tinnevelly” and that he, (the process server), 
therefore, affixed it to the street-door. In 
the present case the information that the 1st 
defendant, a resident of Bezwada, had gone 
on a pilgrimage to Tirupati and not to a 
neighbouring village reasonably led to the 
presumption that his absence was indefinite 
as the District Judge points out. If the 1st 
defendant’s case is true that he had left 
Bezwada on a pilgrimage to Benares a month 
before the summons was affixed to the outer 
door, the presumption is still stronger that 
his absence was for an indefinite period. 
Following Snnkaralingn Mud ill v. Ratna - 
sabapatky Mudali (5) I hold that the 
Munsif was justified in declaring that 1st 
defendant was duly served and in passing 
an ex parte decree against the 1st defendant 
(petitioner). In the case of Sitaram Swami 
v. Kalandi Patra (6), where the defendant 
had left the jurisdiction of the Court (as in 
this case) it was held that the affixing of the 
summons to the outer door of his house could 
be rightly held by the Court as due service. 
In that case also, there was no express 
statement by the process server that the 
date of the return of the defendant from 
Vjzagapatam (to which he had g me) from his 
usual place of residence, (in Cuttack) was 
not known and yet it was held that service 
by affixture could be legally held to be suffi¬ 
cient. In the case of Sitaram Swami v. 
Ralandi Patra (6) reliance was placed for 
the defendant upon the observations of Sakina 
v. Qouri Sakai (7), Sakkaram v. Padmakar 
(8) ard Abraham Pillai v . Donald Smith 
(•^) (jnst as these decisions were relied on 
by the petitioner’s Vakil in this ease) but as 
pointed out by Mookerjee and OarndulT I f 
in some of these cases the rule wa’s ,«^ 
breadly stated, and it may be a question 
whether the decision in every one of these 
cases can be justified upon the most liberal 

(C) 13 I ml. Cas. 127; 17 C. W. N\ 909. 

(7) 24 A. 302; A. W. N (1902) 68. 

(.8) 30 B. 623; 3 Bom. L. R. 757. 


interpretation of Rule 17.” The above case 
of Sitarain Swami v Kalandi Patra (6) fol¬ 
lowed Sanknraling i Mud ill v. Ratmsaba - 
pathy Mudali (5) and I also propose to 
follow that c*se Sankaranlinga Mudali v. 
Ilatnasapithy Mudali (5)] in preference to 
the other cases. 

Lastly, this is a petition for revision under 
section 115, and I am very doubtful whether 
even if I he lower Courts were wrong in 
their law that service under these circum¬ 
stances by affixture was due service, whether 
they could be considered as having acted 
without jurisdiction or illegally or with 
material irregularity. I am inclined to 
doubt the correctness of the decision of 
Wazir Khan v. Nnqui Yawar (9) which held 
that interference in revision can be properly 
made in such a case. Of course, in a case of 
patent, and extreme hardship, (he powers 
under section 15 of the Charter Act could be 
invoked and used by this Court 

In the result this civil revision petition is 
dismissed with costs. 

Petition dismissed . 

(9) 1 lml. Cas. 163; 6 A. L. J. 45. 


CALCUTTA HIGH COURT. 

Sscond Civil Appeal No. 2;>27 of 1911. 

January 29, 1914. 

Present: Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 

MOHLNDRA NATH BISWAS and others 

Defendants — Appellants 


versus 

SHY AM LAL BANDR.lKE and another — 
i Plaintiffs — Respondents. 

"7 " H '} relationship ,./— 'lemporary 

J 1 l j n,i n rr U,t '! cr . Government - Permanent sub-lease 

_ A' <l ' H lainhfi granting sub-lease to defendant 

trruueal oj bcttlcuicnt from time to time b,, Govern¬ 
ment effect oj, upon defendant. 

2 ,1, A 1 ! s un ‘* er t,u ' Government under a 
J | { ) 1^1'.) I X ^ | currency of which 

w i. ‘ a P° rnmm 'nt sub-lease to the plaintiff 

defend!?.!!!' U permanent sub-lease to tho 

to time L - r 10 ^°Rk'mont was renewed from time 
i n I, ( \° V ? nimont favour of 8: 

Govern... * 2 > °^° 0 * °* the re-settlement by the 

obligation*' wna to . koo P alive tho contractual 

themsol - ° | subordinate holders as amongst 

and tenant U '-- / l at relationship of laudlord 

defendant °* 1S * 0( between the plaintiff and the 
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MOHENDRA NATH BISWAS t>. 8HTAM LAt BANERJEE. 

” nd " - lha Pe ""“ <i “‘ 

N?th h Ka Br ° 7 °J L t l 0h f lkravarti Babu Jadu 
MathKannlal, for the Appellants. 

taSl.*«“• *» ‘be 

JUDGMBNT.- T hi 8 is an appeal by the 
defendants in a suit for rent LT 

quest’on in controversy is whether the re! 
lationship of landlord and tenant subsists 

t "",!'- Tl " <«•» necessary 

b.UX S. ” lbi ' ” W 

currency of this Settlement they gran ed 
a permanent sub-lease to the plfinHffs 
respondents on the 30th December 1873 

of thf r nr ° r8 - and the grautees were aware 
t tl :° U8 Dature of th eir interest, 

expirfoftheTh a88amed thafc upon «>e 

ment tl « the “ currenfc terl n of Settle¬ 
ment, the Government would renew the 

ease m favour of the grantors polsibly 

upon payment of enhanced revenue The 

grantees accordingly agreed that if at any 

future time the Government imposed an 

d.dd r.mnal ~ il . K u ttU 


17 


adtlT - “ 6 U ' 0ver nment imposed an the Position of the parties Their ’ 


_ ,, , ,, siautees. tnemselvp*! 

would bear the additional burden ■ in pro. 

portion to the area of land hold 4 -v, 

°“ the +E 4tl l Pebraar y 1874, the lessees 
under the lease of the 30th December 

1873, granted a permanent sub lease to 


-- sub-lease of tli© 

4th February 1874, contend that the plaint¬ 
iffs are no longer entitled to recover rent 
trom them inasmuch as their tenures have 
not been recognised by the Settlement 
Authorities. This contention is obviously 
without foundation. The mere omission of 
the Settlement Authorities to make an entry 
in the Settlement Records in respect of the 
tenure and under-tenure cannot affect the 
rights of the parties. On the other hand, it 
cannot be disputed for a moment that the 

effect of the re-settlement by the Govern¬ 
ment with the original Settlement-holders 
was to keep alive the contractual obligation 
of the subordinate holders as amongst 
themselves. This position is supported by 
the decision of the Judicial Committee in 
the ca.se oi Pnanath Das v. R am Taran 
a eriee (1), and in fact accords with 
the view taken by this Court in an earlier 
litigation between these very parties which 
arose upon the termination of a previous 

fh*?T 16 h e a8 bee “ contended - however, 
that a different view of the rights and 

obligations of the parties should be taken 

on this occasion; because the tenure and 

under-tenure have not been recorded in 

the course of the Settlement now current. 

As we have already explained, this oir- 

cumstance does not, in onr opinion, affect 

_ the parties - T heir rights 


i r - on© plaintiff a 

are bound to make good the title of the 

defendants as soon as by virtue of the 

re-settlement they are placed in a position 

to continue the lease iu favour of the 

defendants, and, similarly the defendant! 

arft linHor O ^U1 » • . ouuctULM 


-- a permanent sublease to Pendants, and, similarly fh77f j 

one of the grantors. Here again a pro^ «e under an Obligation 

™,on lo lb , <f J under tbe pl.intiS, ou lh.°"u “ 

s.tu.3” , , " or T ,d "■>»»'* °< th'e S 

burden in ' nrr» ® naufc would bear the an( * fco pa ^ renfc accordingly. I n ^ia • 
possession! J? bi « W ° ^ 7V alloSZ 

and his successor-in-interest' L^elnTu ante. ^ the defend * 

rrtr vl t\z b \ e iZ7t y J&r&zsz t vr d of fch ° sab - 

Jzs V-ri- appeal “ -- med aQd thi8 


Settlement-holders or their 

In the course of the last Settlement the 

under-tenures for some unexplained reason 

ZSrds T m0QtiOned ia the Settlement 
Reoords In answer to the present suit 

for rent, the defendants, the subdessees 


Appeal dismissed 

(I) 30C. su (P.0.),7 0. W. N. 601; 30 I. 1 159. 
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BALDEO DA8 V. GOBIND DAS. 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 255 of 1912. 

January 22, 1914. 

Present'. —Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 

BALDEO DAS— Defendant —Appellant 

versus 

GOBIND DAS—Plaintiff—Respondent. 

Hindu Late—Endowment —Power to appoint rnuhiint, 
in whom ve*ts — Evidence Act (l of 1872^, $. 35— Report 
of official oj Native State. 

In the absence of any provision to the contrary the 
power to appoint a mahout of an endowment would 
vest in the founder and his successors. 

In connection with the appointment of a m ihant 
of a temple situated in a Native State, the Political 
Agent referred the matter to the Kotn-al of the State 
for inquiry. The Kotioal made a public inquiry 
and reported who had built the temple, who 
was the first mahant and by whom he was ap¬ 
pointed: 

Held , that the report was a public record of a 
public enquiry, and as such was admissible in evi¬ 
dence in a suit relating to the appointment of a 
future mahant of the temple. 


First appeal from the decision of the 
Subordinate Judge of Banda, dated 13th 
May 1912. 

The Hou’ble Dr. Sunder Lai, for the 
Appellant. 


The Hon ble Dr. Tei Bahadur Sapru , wit 
him Messrs. P. D. Tandon, and K. R. Let 
hate), for the Respondent. 

JUDGMENT:—This appeal arises out < 
a suit in which the plaintiff claimed pxsse 
sion of a village called Sangrampur. Tl 
plaintiff says, this village appertained to 
temple in Monza Nirninpar in the Ajaigar 
State, that the power to appoint a maha\ 
of that temple is vested in the Raja of Aja 
garb and that the Raja duly appointed hii 
mahant. The appellant pleads that tl 
village in question does not appertain in an 
way to the temple at Nirninpar, that tl 

Haja has no power to appoint, that 1 

hmse f was daly appointed many years a* 

upon the deatli of the last mnh'int, to tl 

gaddt which ,s situate not at Nirninpar bi 

a Sangrampur, the village itself. It w> 

also pleaded that the plaintiff belongs l 

the Harabbyisi sect while the gaddi 

tarcndasi, and that accordingly the plain 

>ff can, in no event, be appointed to 1 
mahant of this temple. 

The Court below has come to thp 1 
sion that the village appertains to the tern I' 
which is situate i„ Mouta Niminpar < 1 
jagarh otate, and that the R a ja |„ 


the power to appoint, and that he duly 
appointed the plaintiff, and accordingly has 
decreed the plaintiff’s suit with mesne profits 
to be determined in execution of the decree. 

The defendant appeals. We have oare* 
fully considered the evidence and heard 
both sides, and we are quite satisfied that 
the village in question appertains to the 
temple which is situated at Nimiupar in 
the Ajaigarh Slate. 'The earliest document 
is a document of 1S01 in w hich Nawab Ali 
Bahadur and Raja Hiraat. Bvhadur granted 
this village to one Mahant Bhajananand. 
It is stated in it that the village * should 
be released to be enjoyed by the noib of 
the said mahant and on no account should 
any interference he made with t-he income 
therefrom which should be spent by the 
said mahant on his own maintenance with 
perfect peace of mind. The said mahant 
should devote himself in bathing and medi¬ 
tation at the batik of the Ganges and remain 
engaged in offering prayers for the prosperity 
of the Sarkar." 'The defendant contends 
that this document clearly shows that the 
giant was made to Mahant Bhajnanand 
personally. It. will be seen that this was 
not the original grant. It appears that the 
two villages named Sturahui and Rewai had 
been former ly granted, • and that this doon- 
ment of 1S01, was merely the substitntion 
of the village of Sangrampur for the two 
villages mentioned above. Apart from this 
document, all the evidence is in favour of the 
village being granted as an endowment for 
the maintenance of the temple. It is 
common case that as far as the history of 
the village goes hick, it, has always baen 
used for this pur pose as a matter of faot. 

There can he little doubt that Bhajnauand 
was the mahmt of this temple. Undoubted* 
ly Mahant Ram Sanehi was a mahant of the 
temple after him. Jugal Das who succeeded 

hi,n also the mahmt. Behari Das, 

who succeeded Jugal Das, was the next 
ma lant. All these persons were in eujoy- 
merit of the profits of this village, and all of 
them admitted that the income of the village 
went to meet, the expeuses of the temple. 

one time the village, which was 
was resumed by Government but ou the 
representation that it, had beeu granted as 
an endowment, for the temple at Mould 
lmrnpar, the British Government remitted 
no revenue and the village was agiiu wiuiti 
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and it remains so to the present time. 
Under these circumstances we agree in the 
finding of the Court below that the village 

in question did appertain to the temple in 
Mouza Niminpar. 

The next question is whether the Raja 
of Ajaigarh had authority and was the 
proper person to appoint the mahant of the 
temple. It is admitted that the temple is 
within his territory. We find that a report, 
made by the Kolwal as far back as the 
year 1840, recited that the temple was 
built by the wife of R a j a Guman Singh, 
who was the Raja of Ajaigarh and 
that Bhajnanand had been the first 
mahant and that he was succeeded by Ram 
Sanehi who was appointed by the Raja’s 
successor. It is said that this document 
is not evidence. We think that it is 
evidence. Tt is a public reoord of a public 
inquiry. The matter was referred to the 
Kolwal for a report by the Political Agent 
in connection with the appointment of Jugal 
Das as mahant of the temple by the Raja' 
of Ajaigarh. We find later on that the Raja 
purported to depose Jugal Das for misconduct 
and to appoint Behari Das as his successor, 
ihe authorities in British India appear to 
have questioned the authority of the Raja to 
make the appointment and to have put 
one Mohan Das, a claimant, into possession. 
After inquiry the representatives of Govern¬ 
ment recognised the authority of the Raja 
to make the appointment. Later on, the 
Raja thought fit to depose Behari Das in 
turn and to re-appoint Jugal Das. Again 
the authority of the Raja was recognised. 
Later on, Jugal Das was once more deposed 
and Behari Das re appointed. The authority 
of the Raja was again recognised. There 
is no evidence worthy of the name on the 
record to show that any other person or 
authority ever appointed a mahant of this 
temple other than the Raja of Ajaigarh 
for the time being. The fact that the 
Raja did make the appointment of mahant 
rather goes to support the finding of the 
Kotwal in 1840, that the founder of the 
temple was the Raja, or the wife of the 
Raja of Ajaigarh; and if this is so, in the 
absence of any other provision as.to the 
endowment, the power to appoint a 

mahant would vest in the founder and his 
successors. 


Oo tbe whole, we see no reason to 
differ from the Court below in the 
findiug that the Raja had power to appoint 
a mahant. 

With regard to the plea raised by the 
defendant that the plaintiff was not 
qualified for appointment by reason of the 
fact that he belonged to the sect known as 
Harabbyasi, it is true that apparently all 
the previous mahan/s belonged to the 
Charandasi sect, but tbe defendant did not 
show in the Court below that the plaintiff 
by reason of his not belonging to that 
sect was incapable of pet forming the duties 
of a mahant of this particular temple, 
and we know of no reason why he should' 
be so disqualified. The defendant’s ease in 
the Court below was that this village had 
no connection with the temple at Niminpar 
and that the Raja had no power or authority 
whatsoever. We think, however, that it 
may not be out of place to make 
some comment on the past appointments. 
At one time Jugal Das was appointed 
He was removed from the mahanUhip on 
grounds of his immorality and Behari Das 
was appointed in his place. Very shortly 
afterwards Behari Das was removed from 
his office on the very same grounds and 
the same Jugal Das was re-appointed as a 
moral and honest man. Very shortly after 
that, Jugal Das is said again to have 
become immoral and Behari Das moral, 
and the -latter was once more appointed 
to the office which he held up to the time 
of his death. These appointments and 
re-appointments were not calculated to 
bring credit on the Darbar, but they are 
comparatively speaking ancient history, but 
even the recent appointments cannot be 
regarded as satisfactory. Behari Das died 
in the year 1899. The defendant who 
appears to have had the approval 
of the other mahants and who would 
have been notan unnatural successor to 
Behari Das has remained de facto mahant 
up to the date of the institution of the 
suit. It is true that he was oalled upon in 
the year 1900 to appear before the Darbar 
and make good his claim, and that apparent- 
ly he did not do so. Nevertheless he was 
allowed to remain in possession until the 
present suit was instituted on the 5th of 
December 1911. We feel sure that j„ 
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f a hire when the vacancy occurs in this 
mahantshir, the Durbar will take care D 
appoint a fit and proper person to exercise 
the functions of mahant as soon as suci 
an appointment can reasonably be made, and 
so avoid disputes and scandal. 

AVe think that the decree of the Court 
below ought to be varied in one particular. 
That Court has awarded mesne profits to be 
ascertained in execution. We think con¬ 
sidering that the defendant was allowed to 
remain in possession in the way we have 
mentioned, there ought to be no profits save 
from the date of this judgment. We are 
informed by both parties that possession has 
already been given. This being so, the 
decree of the Court below will be varied by 
dismissing the claim for mesne profits. We 
allirra the remainder of the decree. The 
appellant must pay the costs of this appeal 
including in this Court fees on the higher 
scale. 

Decree varied* 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 403 ok 1912. 

August 26, 1913. 

Present :—Mr. Mittra, Offg. A. J. C. 

MURLIDHAR—Appellant 

versus 

JAG AN NATH—Respondent. 

Sail , right of —Lambardar, customary agent of pro¬ 
prietary body , whether can sue alone — Custom. 

A Lambardar , as the customary agent of the pro¬ 
prietary hotly, is entitled to sue to set aside a voidable 
transaction. 

Nilmoni Uountiu v. Jogendra Uuntia , 0' Iml. Cas. 
389; 12 (J. L. J. 104; 37 C. 601; and Ramji v. Sycd Nur , 
4 N. L. R. 45, distinguished. 

Partap v. Umrao, 11 C. P. L. R. ], followed. 

Appeal against the decree of the District 
Judge, Narsinghpur, dated the 30th April 
1912, reversing that of the Munsif, Nar¬ 
singhpur, dated the 8th February 1912. 

Mr. S. R. Pandit , for the Appellant. 

Mr. J. 0. Oh ash , for the Respondent. 

JUDGMENT. — The plaintiff and his two 
brothers, Debiprasad and Parmauand, are 
members of a joint Hindu family, of which 
the plaintiff is the manager. The plaintiff 
6 the Lambardar of the village of Khaira 


Ivalla, which, according to the plaintiff, is 
owned by the three brothers. The defendants 
had pleaded that there are two other persons 
who are co-sharers of the village. This 
plea was found against them in the first 
Court and in the appeal before the District 
Judge it was conceded that the existence of 
these two persons may be ignored for the 
purposes of this suit. The plaintiff is the 
lambardar of the village and claims to repre¬ 
sent the entire proprietary body consisting 
of himself and his two brothers. The suit is 
to avoid a mortgage executed by some 
absolute occupancy tenants in the village, 
executed according to the plaintiff in con¬ 
travention of section 38 of the Tenancy Act, 
1883, corresponding with section 41 of the 
Act of 1893. The plaintiff seeks ejectment 
of the defendants on the grouud that the 
mortgage was invalid and that the defendants 
have obtained possession of the holding under 
a foreclosure decree against the original 
tenants. The defence was that the mortgage 
was consented to by the then landlord and 
that the plaintiff alone could not maiutain 
the suit. The first Court held that the 
consent alleged was not proved and that 
the plaintiff as lambardar could maintain 
the suit without joining his brothers. The 
lower Appellate Court, following the 
judgment of the Calcutta High Court in 
Nilmoni Quntia v. Jogendra Uuntia (1), 
has dismissed the suit on the sole ground 
that the plaiutilf as lambardar is not' 
entitled to sue in his own name without 
joiniug his two brothers as co-plaintiffs. 
The case cited was a case from the Sambalpur 
District and, no doubt, supports the view 
taken by the District Judge. The plaintiff 
has now preferred this second appeal on 
the ground that the lamb irdar as the custom- 
ary agent of the proprietary body can bring, 
a suit for the avoidance of the mortgage aud 
for the ejectment, of the transferees under a 
voidable title. 1 agree with Brett and Sharf- 
ud-din, JJ., in the above case that a Zumhattlar, 
as a mere agent of the proprietary body in its 
relations with th> Government, suoh as 
he is under the definition given in the 
Land Revenue Act, rmnot represent his 
co-sharers in the internal management of 
the village. But the attention of the learned 

(1) 0 Tnd. Cas. 380 ; 37 C. GVH; 12 0. L. J. 104. 
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Judges was never drawn to the fact that 
the limb^rdar is ordinarily the customary 
agent of the co-sharers for such purpose. I 
do not understand the Calcutta High Court 
to lay down—nor has it been suggested be¬ 
fore me—that apart from statutory provisions 
enabling him to do so, a lambardar even if 
the customary agent, is not entitled to 
maintain a suit in his own name. Under 
section 70 of the Land Revenue Act, the 
Settlement Officer shall ascertain the custom 
or rules by which the proprietors in each 
mahal are mutually bound as to the granting 
of paitas , the ejectment of tenants, the 
realization and distribution of rents and other 
profits, the payment of land revenue, vil¬ 
lage expenses and other charges, and generally 
as to the control and management of the 
mahal, and shall decide all disputes and 
record all agreements regarding the matters 
mentioned in this section. The XVajib-ul-arz 
of all Districts recognise the customary 
authority of the lamb irdar to represent his 
co-sharers in the management of the village. 
The Narsinghpur Wajib-uLar* is particularly 
clear on the point. Under the heading 
Extent to which co-sharers are represented 
by lambardars ”, it is there laid down that 
The person who is appointed lambardar 
shall attend the Courts when there is business 
of the village to be done there, and shall be 
responsible for the leasing of land, the collec- 
tion of rents, and the paymeut of the 
Government demand”. Stevens, J. C in 
Pratap y. Umrao (2), held that the lambardar 
was entitled to maintain a suit for rent, even 
though a portion had been paid to a co-sharer. 
The learned Advocate for respondents admits 
that the lambardar would represent his 
co-sharers in a suit for rent but contends 
that he cannot do so in a suit for eject¬ 
ment and in support of this contention relies 
on Ramiz v. Sped Nur (3). It seems to me 
that if he can represent others in one class 
of suits authorised by the Tenancy Act he 
can equally represent his co-sharers in’the 

other class of suits. What was held in the 
last mentioned case is that such a suit would 
fail on the merits, because the co-sharers 
were not agreed as to the desirability of 
avoiding the transfer and in that particular 
case, in view of the consent given to the 

(2) 11 C. P. L. R. 1. 

(3) 4 N. L. R. 45. 


ransfer by other co-sharers, the lambardar 
could not be held to represent the proprietary 
body. In the present case there is no 
allegation that the plaintiffs brothers ever 
consented to the transfer. In the very case 
cited by^ the learned Judges of the Calcutta 
High ^ourt, apparently with approval, 

lsmay, J. C., remarked as follows “Ordi¬ 
narily the lambardar as the agent of the co- 
s arers for the management of the village 
would be the person whose consent is neces¬ 
sary and sufficient, I n the same way the 
lambardar acting on behalf of the proprietary 
body would be entitled to sue to set aside a 
voidable transaction.” Gopal v. Qovind (4). 
Further on, the learned Judicial Commis- 

T? that anyUli ^ which the 
lenancy 4ot requires or authorises a land¬ 
lord to do must be done either by all the 

co-sharers, acting together or by an agent 

authorised to act on their behalf” The 
agent here refers to the customary agent- 
the lambardar-^ would be apparent from the 

an^hT- f- art -° f hlS i^Kment—-ax press 

authorisation in such a cass not being 
necessary. b 

It may be that in some eases it would be 

esirable to make all-co-abarers parties to a 

suit In my opinion it was unnecessary in this 

suit to join the plamtifi’s brothers in view of 

the pleadmgs but the suit cannot fail for such 
non-joinder. 

The decree of the lower Appellate Court is 
reversed and the appeal is remanded to 
that Court for trial on the merits. The 

appellant w.U be given the usual certificate for 
the re d S u°lt t fee8 ' CMt3 " U1 


(4) 13 C. P. L. R. 113. Appe “ l rema ''ded. 
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INDIAN RAILWAY CO. V. NOPE CIIAND MAGMRAM. 


CALCUTTA HIGH COURT. 

Civil Role No 13*3 of 1913. 

March 3, 1914. 

Present: —Mr. Justice Fletcher and 
Mr. Justice N. R. Ohat-terjea. 

FAST INDIAN RAILWAY COMPANY— 

Defenda.'T No 2—Petitionees 

* versus ° 

NOPE CHAND MAGNlRAM — Plaintiff 
and BENGAL and N.-W. RAILWAY 
COMPANY— Defendant No. 1 — 

A Opposite Parties. 

Railways Act (IX of 1800', *. 80 — Carriage oj goods 
h>/ different Railways—Loss of goods — Liability of 
■particular Railway - Proof that loss occurred on that 
Railway. 

The plaintiff consigned to the Bengal and N.-W. 
Railway Company certain goods for delivery at 
Howrah. The Railway Company gave the usual 
receipt ami invoice, and forwarded the forwarding 
noto to the East Indian Railway Company. 
Certain goods wcro received by the last named 
Company who offered them to plaintiff, but he dec¬ 
lined to accept on the ground that these were not 
the goods consigned. The plaintiff sued both the 
Companies for his loss: 

Held that, in order to render the East Indian 
Railway Company liable, thorc must bo evidence 
under section 80 of the Railways Act showing that 
the loss, injury, destruction or deterioration occurred 
on the. line of tho East Indian Railway Company. 

Jetha Mai v. Bombay Baroda and Central India Rail - 
way Company , 3 Bom. L. R. 2G0 and Kaluram Maiyraj 
v. Madras Railway Company , 3 M. 240, followed. 

Rule against the decree of the Small Cause 
Court Judge of Howrah dated July 25th, 
1913. 

Mr. S. P. Sinhi. and Babu Ambika Puda 
Ohnudhuri , for the Petitioners. 

Dr Rash Bchary GAo Ji, and Babu Probhash 
Chandra Ray , for the Opposite Parties 

JUDGMENT. 

1 LETCHER, J.— This is a Rule obtained by 
the East Indian Railway Company calling 
on the plaintiffs to show cause why a 
judgment of the Small Cause Court at 
Howrah should not be set aside. It. 
appears that, on the 27th February 1912 
the plaintiffs consigned to the Bengal and 
North-Western Railway Company at Baranui 
11 bundles of gunny bags for delivery at Ho wrah 
and the said Railway Company gave the usual 
receipt and the invoice and the forwarding 
note was duly made out and forwarded 
to the East Indian Railway Company. Certain 
goods were, according to the East Indian 
Railway Company, delivered to them and 
received at the Howrah Station on the 4th 


March 1912. When the East Indian Railway 
Company offered those goods to the plaint¬ 
iffs, they declined to accept delivery on the 
ground that, those were neft the goods that 
they consigned from Baranui. The case 
came on for trial before the learned Small 
Cause Court Judge and it was brought not 
only against the Bengal and North-Western 
Railway Company as the booking Company 
but also against the East Indian Railway 
Company as thedeliveringCompany. In order 
to render the East. Indian Railway Company 
liable in a case of this natnie, there rau9t be 
evidence under section SO of the Railways 
Act showing that, the loss, injury, destruc¬ 
tion or deterioration occurred on the line of 
the East Indian Railway Company. It is not 
denied that, there was no evidence as to that, 
on which thelearned Small Cause Court Judge 
could find the East. Indian Railway Company 
liable. The view that. I have expressed has 
beeu adopted not only in the Bombay High 
Court, in the case of Jetha Mai v. The Bombay 
Baroda and Central Indian Railway Compiny 
(1) but. also in the Madras High Court in the 
caseof Kaluram Maigraj v. The Madras Railway 
Company (2). It seems to me that the words 
of the section are quite clear and that unless 
there was evidence of loss, injury, destruction 
or deterioration on the line of the East Indian 
Railway Company, the learned Small Cause 
Court. Judge ought not to have decreed the 
suit, as against, them. In my opinion, this 
Rule in which tho East Indian Railway 
Company are the only applicants must he 
made absolute. 

The decree in so far as it is against 
the Bengal, North-Western Railway Company 
remains unaffected as they are not parties to 
the present application and as they, so far as 
I know, have not made any other application 
with reference to this matter. 

In the circumstances, we make no order 
as to costs. 


N. Chattf.rjea, J 


1 agree. 

Rule made absolute. 


(1) 3 Bom. L. R. 2G0. 

(2) 3 M. 240. 
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MADRAS HIGH COURT. 

Civil Appeal No. 123 of 1908. 

February 10, 1914. 

Present: —Mr. Justice Miller and 
Mr. Justice Tyabji. 

SUBRAMANIAN PATTAR KARIAKAR’S 

son SIVARAM A PATTAR KARIAKAR_ 

Plaintiff—Appellant 

V6TSUS 

EDATHIL MADHATHTL Y. KRISHNA 

IYER and another—Defendants_ 

Respondents. 

Act ¥A° f l 908 ^ s * 5 ~Registration Act 
^6, 71 > 77 —Suit to compel registration 
— Time expired when Court closed—Suit filed immedi¬ 
ately on opening of Court-Extension of limitation on 
general principles Rejusal to register , mere return of 

document amounts to-Order of refusal not endorsed 
on returned document , effect of. 

On genera 1 principle and apart from section 5 of 
the Limitation Act, which does not apply to a suit 
pro videdfor by section 77 of the Registration Act, when 
a plaintiff in such a suit cannot, owing to the Court 
being cJosed, present his plaint on the particular day 
on which it ought to be presented, he should not be 
allowed to suffer if he presents it at the earliest 
possible opportunity thereafter. 

The act of a registering officer in returning a docu- 

fTffV?™ 8 . j".? 1 for registration on the ground 

that the executant failed to appear, is equivalent to 

a refusal to register though those words are not 
actually written on the document 

Veeramma v Abbiah, 18 M. 99;* Appa Rau Sanayi 
AswaRauv Krtshnamurthi, 20 M. 249; Aravamuda 
Ayyangarv. Samiyappa Nadan, 21 M. 385; Sambasiva 
Chaii v.Ramasxmy Reddy, 22 M. 179; Haji Ismail 

KfCeSa i: riour 23 *• 389 > 9 

, A PP® al against the decree of the Court of 

Su'it No 

PACTS. A document was presented for 
registration before the Sab-Registrar- he 

sent summons twice to the executant but he 

did not appear at all. Upon this the Sub- 
Registrar returned the document to che 

~ ted U and ^ instituted 
a suit to compel its registration. The suit 

was barred by limitation on a date when 
the Courts were closed and it was filed 

r o' 1 th ° r ?- OP9Dln g ° f Court. 

^ lhe — 

• i.Ai a , ‘ lhe Present aDDeal is 

against that decree. ppeai is 

Mr 0. V. Ananthakrishna Iyer, for the 

Appellant. The provisions of section 5 of 

the Limitation Act applv to suits i a 

under section 77 of the Registration Act 


Ab U Baber v. Secretary of State for India 

(1) is a case under the Forest Act. 

Nijcbutoola v. Wazir Ali (2) is a case 
under the Registration Act. Section 5 
of the Limitation Act was held to apply. 

Matabbar Mollah v. Sasi Bhusan Ghatak (3) 
is a case under the Registration Act and it is 
sa-d, section 5 applies. Section 73 of the Act 
enforces the same principle. 

Feary Mohun Aich v. Anunda Oharan Biswis 

(4), Surendra Nath Nag Chowdhury v. Qopal 

Ohunler Qhosh (5) recognize the same 
principle. 

As to the 2nd question .—If on summons the 

party does not appear it means that he does 
not admit execution. 

In the goods of Taramoni Dasi (6); Bechun 
Sahu v. Syed Ali Rasul (7). 

Mr. T. R. Ramachandra Aiyer , for the 
Respondent. Tn all these cases there was 
a refusal to register endorsed on the docu¬ 
ment; here there is no order refusing to 
register. 

[Miller, J. —Suppose the Sub-Registrar 
returns the document refusing to register, 
would it not come under the Act?] 

Mr. T. Ramachandra Aiyer .—Refusal to 
register is an order in writing within, the 

meaning of section 92 of Indian Evidence 
Act. 

As to limitation, the decision in the Full 

I'nnnuZT ^ Abbiah (8J i s conclusive. 

, We think this appeal must 

be allowed. We are bound by the Pull 
Bench decision of Veeramma v. Ahhiah (8) 
and the decision of Appa Ban Sanayi Aswa 
Rau v. Knshnamurthi (9) which followed it 
to deal with the case on the footing that 
the provisions of the Limitation Act are in- 
applicable to the suit provided for by section 
77 of the Registration Aot. 

But apart from that Aot, it would be 
reasonable on general principles to hold, that 
when the plaintiff cannot, owing to the 
Court being closed, present his plaint on a 


(1) 5 Ind. Cas. 884; 34 M. 505; 7 M L T 

M. L. J. 283. ’ 

(2) 8 C. 910; 10 C. L. R.. 333. 

(3) 12 Ind. Cas. 33; 16 C. W. N. 20 

(4) 18 C. 631. 

(5) 8 Ind. Cas. 794; 12 C. L. J. 464. 

(6) 25 C. 553. 

(7) 16 Ind. Cas. 614. 

(8) 18 M. 99. * 

(9) 20 M. 249. 
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particular day, on which it ought to be 
presented, be should not be allowed to suffer 
if he presents it at the earliest possible 
opportunity thereafter. That principle has 
been recognized by the Legislature in sec¬ 
tion 10 of the General Clauses Act of 1897 
and in this Court in Aravamuda Ayyangar v. 
Samayappa Nadan (10), Sambasiva Chari v. 
Jlamasami Reddy{ 11), Haji Ismail Sait v. Trus - 
tees of the Harbour , Madras (12) and Messrs. 
A rbuthnol and Co. v. Sabapathy Mud a- 
liar (13). 

Our attention has been drawn to sectiou 
26 of Act III of 1877 as indicating that 
the Legislatuie intended to exclude the 
application of this principle; by that section 
the same principle is expressly applied to the 
case where the Registration Office is not 
open on the day on which a document 
ought to be presented for registration and 
so, it is contended, is impliedly excluded in 
all other oases. We are unable to take 
this view. It may be correct in many 
cases but here in the absence of any apparent 
reason why the person coming to present 
a document should have the right to await 
the opening of the office, while a plaintiff 
coming to the closed Court with his 
plaint should not have the corresponding 
right, it seems the moro reasonable view 
that the Legislature did not intentionally 
exclude in the latter case the operation of 
this generally recognized principle which it 
recognized in the former case. 

Id Appa Ran Sanayi Aswa Rai v. Krishna - 
mnrfhi (9) and Veeramma v. Ahbiah (8) the 
effect of this principle was not in question 
as apart from its enunciation in section 5 of 
the Limitation Act, and wo may follow tho 
other cases, to which wo have referred and 
hold that it is applicable to a suit under 
section 77 of the Registration Act. 

T *J e ® aifc wa9 ’ therefore, not barred by 
limitation. 

On the remaining question, we think, the 
Sub-Registrar did refuse registration. The 
executant, after being twice summoned, failed 
o appear and on the authorities the Sub- 


Registrar should have made an order re¬ 
fusing registration on the footiug of denial 
of execution. The plaintiff in Exhibit I 
pointed out the executant’s failure to appear 
and asked that the Sub-Registrar should 
register the instrument or return it to him 
(the plaintiff). 

We read this prayer as the Subordinate 
Judge reads it; that is, as a prayer to register, 
or if that cannot be done, then to return the 
document. 

The Sub-Registrar returned the document 
and endorsed it as returned iu accordance 
with the request of the party presenting it; 
he also in a subsequent, notice to the plaintiff 
described it as a document of which registra¬ 
tion was refused (Exhibit E). In these 
circumstances we think the Sub-Registrar’s 
order returning the document was really an 
order consequential on a refusal to register 
it, though he did not make the written 
order with reasons for refusal as required 
by the law. The request of the plaiut.iff was 
to return the document, if it. could not b9 
registered and by the older of the Sub-Regis¬ 
trar it was returned as requested. 

We think there was, in fact, a refusal to 
register and that the endorsement. was 
intended to be consequent on the refusal 
and so may be taken to be an order refusing 
to register. 

Tho deeroo of the Subordinate Judge must, 
in these circumstances, bo reversed aud the 
suit remanded for disposal according to law. 

Costs will abide the result. 

Decree reversed. 


(10) 21 M. 385. 

(11) 22 M. 179. 

23 389, 9 M. L. J. 270. 

03) 14 Ind. Cas. 579; 23 M. L. J. 221- 


12 M. L. 
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D. WESTON t>. PEART MOHON DAS. 

CALCUTTA HIGH COURT. 

Appeal From Original Civil Suit No. 61 of 

1911. 

August 17, 1912. 

Present : —Mr. Justice Woodroffe, 

Mr. Justice Coxe and 
Mr. Justice D. Chatterjee. 

D, WESTON AND OTHERS — DEFENDANTS- 

Appellants 

versus 

PEARY MOHUN DAS— Plaintiff— 

Respondent. 

Limitation Act (XV of 1877), Sch. II, Arts. 19,23,36, 
120 —Suit on joint torts —Fraud, allegation of, to be 
formulated definitely and not merely hinted at — Evidence, 
rule of—Evidence Act (I of 1872J, ss. 3, 125 —Proof— 

“Proved” “Disproved” meaning of—Document—Privilege 

—Adverse inference from non-production when docu¬ 
ment privileged—Claim of privilege—Liability of 
officer acting on reports—honest belief on reports — 
Finding of explosive articles—Place where several per¬ 
sons have access—Liability of karta— Possession — 
Explosive Substances Act (VI of 1908 ), ss. 5, 6 —Arrest 
made under statute—Immaterial under what section 
arrest made if arrest may be justified—Arrest under 
law—Immaterial whether it was present or not to mind 
°f officer making arrest — Pleadings—Erroneous state¬ 
ment in pleadings if can overcome fact apparent on record 
or admitted — Counsel—Instructions — Cross-e vavnina* 
tion—Making charge—Right of Court to ask Counsel 
— Counsel's responsibility—Disciplinary action of Court 
—Reliance by Court on materials to be made known 
to parties at trial Opportunity of adducing evidence 
— Counsel—Knowledge of important facts—Propriety of 
accepting retainer Counsel giving evidence in case in 
which he is retained —Whether unprofessional conduct. 
—General practice— Undesirable that Counsel engaged 
in case should give evidence—Withholding evidence — 
Inference, adverse—Cause of action —Conspiracy — 
Torts. 

A suit on joint torts, in which the plaintiff alleges 
that the torts of malicious arrest and prosecution, 
and trespass were committed by the three defendants 
. acting in conspiracy, instead of by one, is governed 
by the one-year rule of limitation contained in 
Articles 19 and 23 of the Limitation Act, 1877. 

Counsel appearing in a case ought to give his 
deposition if he can thereby throw light upon the 
oase. 

Per Woodi'offe and Cox, JJ .—In a suit based upon 
fraud, what is required of the plaintiff is that he 
should at least know and formulate precisely what 
the fraud is which he alleges and against whom he 
charges it, and he should be able also to definitely 
formulate in an intelligible way what his theory 
and soheme is and how it fits in with the facts. 
Charges should be formulated and not merely hinted 
at. A charge may be met but not a suspicion. The 
oharge should be put forth iu a precise form and then 
presented in that form and not in some changed form 
by all honest means. ° 

There is but one rule of evidence which in India 
applies to both oivil and criminal trials, and that is 


contained in the definition of the terms “proved” 
and “disproved’’ in section 3 of the Evidence Act. 
The test in each case is, would a prudent man, after 
considering the matters before him, (which vary 
with each case), deem the fact in issue to be proved 
or disproved P In a matter of this kind, the con* 
science of the Court can never be bound by any 
rule, but that which coming from itself dictates a 
conscientious and prudent exercise of its judgment. 

Where charges of a fraudulent or criminal character 
are made against a party to a suit, it is right to 
insist that such charges be proved clearly and beyond 
reasonable doubt, though the nature and extent of 
such proof must necessarily vary according to the 
circumstances of each case. There is a presumption 
against crime and misconduct, and the more heinous 
and improbable a crime is, the greater, of necessity, 
is the fore® of the evidence required to overcome 
such presumption. 

The English rule in these matters does not, as 
such, apply to India. 

Jarat Kumari v. Bissessur Butt, 13 Ind. Cas. 577; 16 
C. W. N. 265; 39 0. 245 at p. 255, referred to. 

When a document is in fact privileged, no adverse 
inference can be drawn from its non production, for 
to allow this would be iu fact to destroy the pri¬ 
vilege. This rule applies as regards the party 
claiming privilege. A fortiori, where privilege is 
claimed by a third person, no adverse inference can 
be drawn against any party to the suit in con¬ 
sequences of such claim and allowance of privi¬ 
lege. 

Though section 125 of the Evidence Act does not 

in express terms, prohibit a witness, if he be willing’ 

from saying whence he got his information, both the 

English authorities, from which the rule is taken and 

a consideration of the foundation of the rule, show 

that the protection should not be made to depend 

upon a claim of privilege being put forward, but that 

it is the duty of the Judge, apart from objection taken, 

to exclude the evidence. A fortiori , if objection is 

taken, it cannot, since the law allows it, be made 

the ground of adverse inferences against the wit¬ 
ness. 

An officer is not liable who acts on false re- 

ports, provided that he acted honestly in respect 
of them. ^ 

Where articles are found in a house in such a place 
or places as several persons living in the house may 
have access to, there is no presumption that 
those articles are in the possession or control of 
any other person than the karta or housemaster. 

Queen-Empress v. Sangam Lall, 15 A. 129 relied 
upon. * 

^ It is immaterial under what section of the 
Explosive Substances Act an arrest is made if 
in fact, the circumstances are such that the’Act 
justifies the arrest. The officer making the arrest 
is entitled to call in aid any statute which 
justifies his action quite irrespective of whether 

or not it was present to his mind, when he made 
the arrest. 

Clarke v. Brojendra Kishore Roy Chowdhry, 2 Ind 
Cas. 436; 5 M. L. T. 367; 13 C. W. N. 458; 9 C. L. T* 
298; 36 C, 433 at p. 451, referred to. 
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An erroneous statement in the pleadings cannot 
overcome an actual fact apparent on the face of 
the record and admitted by the plaintiff himself and 
his Counsel. 

A Court is entitled to ask Counsel, who in cross- 
examination makes a charge, whether ho makes 
it on instructions, and if so, on whose. Instruc¬ 
tions to Counsel are only privileged in the sense of 
being protected from disclosure to the opponent. 
There is no privilege as against the Court Hut 
if the Court calls for written instructions, it 
cannot use them as evidence in the cause which is tried. 
They could be called for then and there, and be used 
after the trial on the determination of the question 
whether disciplinary action should be taken against 
the Counsel. It is not sufficient oven to plead instruc¬ 
tions. Counsel have a responsibility in the matter, 
and arc not justified in making serious charges of 
fraud and crime unless they are personally satisfied 
that there are reasonable grounds for putting them 
forward. 

Whatever a Court relies on should be made known 


at the trial to the parties, so that they may have 
an opportunity of adducing evidence or argument on 
the point. 

Durga Prasad Singh v. R/nn Doynl Chandhuri, 10 
Ind. Cas. 955; 38 C. 153, relied upon. 

If Counsel knows or has reason to believe that 


he will be an important witness in a case, heought 
not to accept a retainer therein. If ho accepts 
a retainer not knowing or having reason to 
believe that he will be such a witness, but at 
the opening or at any subsequent stage boforo 
evidence is concluded it becomes apparent that lie 
is a witness on a material question of fact, heought 
not to continue to appear in the caso unless ho cannot 
retire without jeopardising the interests of his client. 
If Counsel knows or has reason to believe that his 
own professional conduct on matters out of which the 
action arises, is likely to bo impugned in tho case, he 
ought not to accept a retainer. If ho accepts 
a retainer, not knowing or having reason to 
believe that his own professional conduct in 
such matters is likely to be impugned, but finds in tho 
course of the caso that it is so impugned, he ouHifc 
not to continue to appear in tho caso unless ho cannot 
retire without jeopardising the interests of his client. 

There is nothing necessarily unprofessional in 
Counsel giving evidence in a caso in which ho appears 
as such; and Counsel engaged in a caso are in law 
competent to testify whether the facts in respect of 

winch they gave their evidence occurred before or 
after their rotainer. 


Corea v. Peiris, 5 Ind. Cas. 50: 79 L J P C 
100 I, T. 790; 25 T. L. R. 631; 12 New Law « 
(Ceylon) 147; (1909) A. C. 549; 14 C. W. N 8G • 
Cobbet v. Hudson , 1 E. <fc B. 11, 22 L. J. Q p n. 

than formal, that they should testify either f ol 
against the party whose caso they arc conducting. 

When evidence which could bo hut ? 

the inference is that if produced b it would bo ^ 
favourable to tho person who withholds if Tl 
rule applies to tho caso of a Co ! Tho , 8n 

have been called but is ^called ° ,,gU 


The same set of facts cannot constitute two causes 
of action, riz. t for a tort and for a conspiracy to cause 
damage. The one excludes tho other. If a joint 
tort is committed there is no necessity to have re. 
course to any law of conspiracy. 

D. Chat ter jee, J .—A tort, committed by several 
persons acting in concert, is not different from the 
same tort committed by a single individual. A tres¬ 
pass is a trespass, whether it is committed by one 
person or by more, and so is a malicious prosecution 
or false imprisonment. The combination in such cases 
may be an element of aggravation in the assessment 
of damages, but it does not suftioo to make it a differ¬ 
ent tort. 

Appeal from the judgment, of Mr. Justice 
Fletcher, dated 7th August. 1911, in 
Original Side Suit. Mo 5 of 1910, reported 
at IS r ndian Case. 7il, 16 0. W. M. 145. 

Messrs. Gnrthy Dunne, Norton , Gregory and 
Sharf/ohlin, instructed by the Government 
Solicitor , for the Appellants. 

Messrs. K. S. Nutt and H. D. Bose 
instructed by Mr. J. G. Nutt, Solicitor, for the 
Respondent, 

JUDGMENT. 

W’ocp.ioffe, J.— [Before delivering his 
judgment Mr. Justice NVoo Iroffe said:—] 
Before reiding my judgment, I am desired 
by Mr. Just •ice Ooxe to say that he entirely 
agrees with me b >th as to the order passed, 
and the grounds therefor. Mr. Justice 
OhaMerjee, who, except, as to the question of 
ost-s, agrees with the order passed, will hira- 
pelf deliver a separate judgmeut, giving his 
roasons therefor. 

[Mr. Justice Woedroffs in the course of 
his judgment said] : —If one confines one’s 
attentim to the relevant and material facts 
in tliis lengthy ease, th e issue may be shortly 
stated. The plaintiff alleges that the 
defendants who were the District Magis¬ 
trate, Deputy Superintendent and Inspector 
of Police respectively of Midnapore, ia 
pirsuano) of their object, whioh is now 
(though not in the plaint) stated to be 
a wicked and concerted plan to impli¬ 
cate falsely in an imaginary 44 Bomb Con¬ 
spiracy the wealthy and respectable inha¬ 
bitants of Midnap >re and other parts of India” 
placed and connived at the placing of 
the b>mb in his house. They then, he says, 
pietended to search it and discovered the 
omb which they themselves had placed 
or knew to have been placed there and 
a 'oly alleging that the plaintiff’s son, 
oantosh Das, was responsible for the pre* 
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sence of the bomb, they arrested and im¬ 
prisoned him. Then subsequently they 
arrested the plaintiff as well, not in the 
belief that they were entitled to do so 
as the owner of the house in which the 
bomb was foand or otherwise, but in order to 
extort a false confession from his son, that the 
latter had put the bomb in the house which 
they knew had been placed there in pursuance 
of a conspiracy amongst themselves. The 
plaintiff was after his arrest kept in detention 
for some time, for more, in fact, than a month 
after the confession had been secured to obtain 
which he is alleged to have been arrested, and 
then discharged for want of evidence. 
His son _ Santosh and another accused 
were at first convicted by the Sessions 
Judge but were subsequently acquitted 
on appeal by this Court. The plaintiff now 
sues in respect of the alleged pretended 
search and trespass in his house, his alleged 
false arrest, imprisonment and malicious 
prosecution. 

The first and the main issue, therefore, 
is whether the bomb was placed in the 
plaintiff's house by and with the connivance 
of the defendants as alleged. If it were so 
placed, then there was a pretended search, 
trespass, malicious arrest, imprisonment 
of the plaintiff, and assuming that what was 
done constituted a prosecution in fact, it 
was a malicious one. The existence of 
all these charges follows on the truth of 
the first, just as on disproof of the first, 
all subsequent charges are negatived if we 
oonfine ourselves to the case made in the 
pleadings. 


Mr. Justice Fletcher before whom this 
suit was tried was of opinion that the 
plaintiff had failed to establish his charge 
that the bomb was placed in his house as 
he alleged, but for some reason unexplained 
(unless it be that io his view of the suit as 


one on a general conspiracy to cause special 
damages, which in my opinion it was not, 
proof of one overt act wa3 considered suffi- 


oient) omitted to come 
whether there was either a 


to any conclusion 
pretended search 


or trespass. Whatever may have been the 
learned Judge’s reason or whether it was 


due to an oversight, we must, I think, 


assume that as he omitted to find on 


these charges in favour of the plaintiff, 
it was because in his opinion the plaintiff 


had not established them. Nor did he 
determine whether there had been a 
malicious prosecution unless it can be said 
that such determination is involved in his 
finding on the next two issues to which I 
now refer. 

The learned Judge has, however, found that 
there was a malicious arrest and imprisonment 
and has given the plaintiff a thousand rupees 
damages therefor. 

If, however, as the learned Judge has 
found the bomb was not placed in the house 
by the defendants or with their knowledge, 
then it was truly discovered by them there. 
If they then honestly believed that the 
plaintiff as owner of the house or otherwise 
was so implicated by such a discovery 
as to entitle them to proceed against him 
under the provisions of the Indian Explo¬ 
sives Act (VI of 1908) then the only 
question which remains for determination 
is (apart from limitation) whether the 
Act in fact justifies his arrest. The dis¬ 
covery of the bomb was in itself prima 
facie justification (though liable to be 
rebutted) for that belief, as also for the 
arrest, if the warrant was issued under a 
provision of the Act which authorised it. 
On this issue, Mr. Justice Fletcher, holding 
that the District Magistrate, Mr. Weston, 
had not spoken the truth and that the 
plaintiff had, found that the defendants had 
no such bona fide belief in their right to 
arrest the plaintiff nor had they authority 
therefor. The issue then on the judgment 

(given according to the previous finding__ 

the presence of the bomb) was whether the 
defendants had such belief and authority • 
or, to put the matter from the point of 
view of the plaintiff, did the defendants 
maliciously arrest him for the purpose and 
with the object of extorting a false confes¬ 
sion from his son P I have said “on the 
judgment,” because I here reserve the question 
whether the judgment has not travelled 
beyond the proper issues in this suit; and 
because Mr. K. B. Dutt, who appears on 
behalf of the respondent, had challenged 
all the findings in the judgment whioh are 
against him ; and, therefore, we have as 
regards Mr. Dutt’s client also to ascertain 
whether the bomb was placed in his house 

as he alleges, but Mr. Justice Fielcher has 
negatived. 
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The defendants deny all these charges. 
Their defence, shortly stated, is this. The 
District of Midnapore at the time of the 
events in question was and hid boen for 
some time past, in a disturbed state and the 
Midnapore town wao one of the chief centres of 
sedition. The defendants received reports of 
a “Bomb Conspiracy,” as it is called, which 
they thought credible and acted upon. 
Learning from su^h reports that the 

plaintiff’s son Sant.osh had taken to and kept 
a bomb in his father’s house, they searched 
it. They found the same, which they did 
not place there, but which on the faith 
of their inf»rmers’ reports they b?lieved, 
had been placed there by Sant.osh. Toe 
finding of this bomb, they contend, justified 
both the reports received and the action taken 
on it, including both the search of the house, 
the arrest of the plaintiff’s son, and the arrest 
of the plaintiff himself, who a a owner of the 
house was called upon to explain its 
presence there. They denied that the 
plaintiff was arrested as a means of extorting 
a false confession from his son. And they 
say that when after inquiries including the 
confessions of his son and another co¬ 
accused, it was found that there were not 
sufficient grounds to further proceed against 
him, he was, some five or six weeks 
afr.er his arrest, released on the 31st August 

1903. 


I he gravity of the relevant charge 
made doubtless justified a full inquiry 
The trial, however, exceeded all ordinar 
limits and lasted some eleven months 
The inquiry went with lengthy cross 
examinations (thatof the Deputy Superintend 
ent of Police, Moulvi Mazarul Huq, referrei 
to shortly as “The Moulvi” alone taking 
over one month, and extending to botweei 
800 and 900 pages) into various matter; 
which, in my opinion, are irrelevant, am 
at length presented itself last April bsfore m 

\Vn™ f ° rrU ° { fcvvelve( l™rto volumes of some 
10,000 printed pages. The appellate hearim 

has taken some three months, fourteer 

months in all having thus been occupied in th< 

diNCUH.sion of what is supposed to bs th< 
plaintiff s case. 


The latter I should have mentioned is 
old man formerly in Government service 
Sub- Registrar of deeds. I„ the year 
he was dismissed from Government sen 
tn connechon with his action i n hay 


returned, to a party presenting the same a 
forged deed. Whether any moral blame 
attached to him in the matter, or whether it 
was merely a breach of the Governmental 
rules, does not appear. It may be, and I 
assume, it. was only the latter. Years ago 
he was an Honorary Magistrate in virtue of 
his office as Snb-Registrar, bub he ceased 
to be that on his dismissal from the post of 
the Sub-Registrar. His position, at any rate 
in Midnapore, was a comparatively humble 
one, and his means appear to be modest. 
His son Santosh was employed as a probation¬ 
er in the Police and his other sm, Ashutosh, 
in the Post Office. 

The evidence given in this suit covers a 
period extending from the Partition of 
Bengal in 1905, to the decision of this 
Court, in what is called the Midnapore 
Bomb Conspiracy Case in June 1909. 
Generally speaking, the evideuce and judg- 
niant relating to this period discuss the 
political condition of Midnapore, the action 
of the Government, the conduct of the 


District Officers as regards not only the 
plaintiff but third parties, the conduct of 
other officials who appear at. different stages 
of the history, the decisions of this and 
other Courts in other Midnapore oases, the 
provisions of t he Criminal and Jail Codes and 
other matters with an exhaustive particularity 
which overs practically all administrative 
and judicial acts which on the widest prin¬ 
ciples of admissibility can be said to precede, 


c m corn, or 
Conspiracy” 


follow the alleged “Bomb 
and onneoted m \tters batwoen 


1905 ami 1909. 


lr. is, therefore, nit. without reason that 
this case, which in the ordinary ciurse would 
be entitled after the names of the actual 
litigants, has been known as “the Midnapore 
Lase. Bat. it. is not. only the extensive 
nature of the inquiry which justifies such an 
appellation. For l have no doubt that this 
suit is nit the plaintiff’s s ilt only (if it is 
his suit. at. all) but. that lie is the mouthpieoe 
° ot ^ ers whose implications, and possibly 
in RomO" eases false implicitions, in the 
a eged Bomb Conspiracy” or other personal 
leasons have caused them to prompt or 
support, this suit. wit.h its external and as I 
n< ’ ,n *l*oious charges Mr. Weston seems 
not. to have been a popular man at Midnapore 
with the nationalist party, whether of the 

wing, the soft.” (mirum), or moderate 
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party, of which Mr. K. B. Dutt was a 
leader, or the left or 4 hot” ( garurn ) or as it 
is called the Extremist party. It is idle to 
suppose that a man of somewhat humble 
position and modest means, and who is so 
chary of expending them as to be described 
by bis witness Bonomali as a miser, should 
for the sake of the thousand rupees, which 
Mr. Justice Fletcher has given him pro¬ 
secute and carry on a suit for over fourteen 
months at the necessarily enormous cost 
involved. 

His real interest, if he had any, would in 
fact have been injured, as his real case has 
been embarrassed by the introduction of 
charges which are not necessary to it, 
however they may have served the purposes 
of others. It would have been feasible for 
the plaintiff to have framed a suit for illegal 
arrest which is the plaintiff's real cause of 
action, (if he has any) along, in fact, the lines 
of the alternative cases put before us by 
Mr. Dutt without resorting to the mass 
of charges of fraud which have encum¬ 
bered this suit, and have helped by 
their failure to discredit it. It is these 
charges also which have helped so largely 
to contribute to the great volume of this 
suit which is probably as Mr. Dunne had 
put it, one not merely (if at all) to right 

the supposed wrong of a somewhat obscured 

resident of Midnapore, but of those other 
more wealthy or influential inhabitants of 
that town who conceived themselves to be 
aggrieved by the action of the defendants 
taken by them during their administration 
of the District. The defendants have, in 
fact, been called upon to justify their 
informers* reports, not only as regards the 
plaintiff’s son who took the bomb to his 
father s house but also as against as many 
of the other persons implicated rightly 
or wrongly by those reports as the plaintiff 
ohoses to call. 

* * * # * 

A considerable portion which is said to be 
one-sixth of the record is concerned with the 
alleged ill-treatment in Jail not only of the 
plaintiff but of his son Santosh and a third 
party, Surendro Mukerjee, unconnected with 
either save as co-accused of the latter. All 
this evidence had had eventually to be ruled 
out as it was not shown that the defendants 
were in any way connected with it—even if 


it were true, which is denied. This evidence, 
in my opinion, should not have been admitted 
at all. Assuming it was all relevant, which I 
am not disposed to think, it should not in 
any case have been admitted until it was 
shown that the defendants were connected 
with the ill-treatment alleged. Several wit¬ 
nesses have been called merely to prove the 
fact that this Surendro Mukerjee was kicked 
by one of the Police defendants and other 
evidence has been given which was equally of 
little assistance in the determination of this 
case. There is also a considerable body of 
charges against officials other than the de¬ 
fendants and also against the Police which 
I deal with separately at the conclusion of 
the judgment and which sometimes directly 
and in other cases remotely if at all, affect the 
issues which were allowed to be raised. 

* * * * 

The charges made are of the gravest pos¬ 
sible character and such that if they be estab¬ 
lished, then not one of the defendants is fit 
for further public employment. The pecu¬ 
liarity of this case is that the charges are not 
as is usual directed against the Police only 
(who in this case happen to be Officers of 
long service and good record, the Moulvi also 
as Deputy Superintendent occupied an excep¬ 
tionally high position) but also against the 
District Magistrate, Mr. Weston. It is 
alleged that he, who as such Magistrate was at 
the head of and responsible for the proper and 
justadministrationof the District was himself a 
party to a very malignant criminal conspiracy 
(the other members of which were his sub¬ 
ordinates, the Police Officers) to falsely im- 
plicate persons whom they know to be inno¬ 
cent, and that for the purpose of such a con¬ 
spiracy he and they stooped to such base acts 
as the introduction of bombs into other people’s 
house, concocting false informers’ reports, or 
acted on reports which they knew to be false, 
arrested and imprisoned and ill-treated per¬ 
sons they knew full well to be innocent, 
suborned false evidence and were themselves 
guilty of forgery and perjury. In the course 
of this suit in which the gravest charges have 
been launched broadcast with a light hand, 
the plaintiff or his witnesses have further 
charged a number of other gentlemen not 

parties to it with misconduct in connection 
with this case. 

Mr. Maopherson, Commissioner of Bur- 
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dwan,Captain Weinmann, I. M. S., Mr. Brett, 
Assistant Superintendent of Police, Mr. 
Nelson, Joint M igistrate, Col. Buchamn, 
Inspector-General of Prisms, Babn Nogandro 
Chundra Chuokerbntty, Deputy Magistrate, 
Mr. P. K. B383, Counsel of the English Bir, 
practising at Midnapore, Mr. Hidrill, formerly 
a member of the English Bar, and now a 
Solicitor instructing the defence, have all 
been charged with varying degrees of mis¬ 
conduct, some of the grossest character not 
merely dishonest but criminal. A 3 these 
gentlemen are not alleged to be conspirators 
against the peace of the loyal and law-abiding 
inhabitants of Midnapore, we are asked to 
hold that they have all of them deserted in 
different ways and degrees the character to 
which they presumably owe their respective 
positions in order to unjustly and maliciously 
pursue the plaiatiff and his son Santosh Das 
with whom they have no personal concern. 
Having regard to the extraordinary character 
of all these charges the responsible position 
and prima facie respectable oharaoter of the 
persons against whom they were made, and 
the unsatisfactory manner in which they 
have been put forward, I was at’ pains to 
endeavour to elicit from Mr. Dutt what his 
case (shift as it did throughout the trial) 
precisely was, how he supported it and met 
the numerous objections which the appel¬ 
lants on a careful analysis of the judg¬ 
ment and survey of the facts had made 
against it. 


* 


What is required of the plaintiff i 8 th 
he should at least know an 1 formula 
precisely what the fraud is whioh he alleg, 
and against whom he charges it and 1 
should bs able also to definitely formula 
in an intelligible way what his theory an 
scheme is and how it fits in with tl 
fac‘8. This Mr. Datt was unable to do an 
as it appeared to me unwilling to do. £ 
length when questioned he stated that he pr, 
ferred to take his case in his own wa 
I puin'ed out that there was the risk in s 
doing that the learned Counsel and the Oour 
particularly in a case of this magnitude, migl 
overlock the particular puiqt. Mr. Dut 
however, appears to have been willing ( 
accept this risk, for thongh he on occasior 
returned to his subject, he did not return I 
tho punt. This ia not the way a cus 



should be presented to the Court. I 
need say, however, no more on this aspect 
of it beyond this that the failure to meet, 
and indeed the evasion of the objections 
taken by the appellants, have convinced me 
as much as the arguments of the latter 
that in respect of the graver charges and the 
main issues of the suit, the plaintiff has no 
answer to them. I only here wish to add 
that the remarks I have made do not apply 
to the juuior Counsel, Mr. H. D. Bese, 
who, though obviously oppressed at times 
by the difficulties of his case, was always 
studious to afford in a straight forward 
mauuer such explanation of them as he 
ceuld. 


The other aspect is, however, to my mind 
a more serious one. The duty to the 
opponent in a case of this kind means the 
possession of a sense of ordinary fairness. 
Charges should be formulated and not merely 
hinted at. A charge may be met but not a 
suspicion. The charge, if there is anything 
in it, should be put forth iu a precise form 
and then presented iu that form and not 
in some changed form, by all honest means. 
Bub if Counsel thiuks that he cannot 


reasonably formulate or support it on the 
evidence, it should be withdrawn. I observe, 
however, from the record that Mr. Dutfc 
claimed (unless specially directed by the 
Court) the light either to state or not 
to state his case to the defendants as 
he chose, just as he claimed to regulate the 
civility which he should extend to their 
witnesses. I need hardly say that charges 
of fraud cannot be kept up iu the sleeves and 
then sprung on the opponents when it is 
thought that he is least likely to be able to 
meet them. Further, the charges have not 
only lacked definition, so that it is not possible 
even now to exactly say on some points 
what the plaiutiff’s case is, but they have 
shifted throughout the whole length of the 
trial and appeal. The case was, iu fact, in 
one or another material particular, differently 
presented to the Court in the plaiut, in the 
opening of the Counsel at the trial, aud in the 
appeal. And the learned Judge iu conclu¬ 
sion found a different case from that made 
in the pleadiugs and in some respects from 

at suggested in the opening of the Counsel 
or at. the trial. 


x 
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What Mr. Justice Fletcher has in effect 
done is this: he has either rejected or held 
not proven the grosser charges which the 
plaintiff has made and on the proof of which 
in fact depends his whole case as made in 
the plaint. The principal charge, the alleged 
introduction of the bomb on which all the 
rest depend, the learned Judge has, however, 
treated as though it were an almost negligible 
incident in the case instead of being, asit is in 
fact, its keynote. He has then substituted 
for the case as made in the plaint another 
which stands independent of the proof of the 
charges (which he has found to have failed) 
and which is of a different character from 
that stated in the plaint and which the 
defendants were not summoned • to 
meet. 1 will now proceed to examine this 
matter in detail so as to discover what isiues 
are which have been tried or should have 
been tried. I cannot, however, without 
unduly lengthening the judgment on a preli¬ 
minary point deal with all the shifts and 
changes in the plaintiff’s case. I take only 
such of the chief items as are sufficient 
to justify the observations I have made. 

* * * * # 


After the conclusion of the examination 
the boy Bonomali, on the 26th August, 
must have become apparent to the plaintifi 
Counsel that reliance could not be expect* 
from this evidence alone. The story h* 
gone unless something else could be brougl 
in to show that it was a probable incident 
a wider scheme. Therefore, in the montl 
of September to November 1910, a case of 
still more extended conspiracy was pi 
forward. It was then suggested not mere 
that the ^defendants had conspired 
imp icate the wealthy and respeotab 
inhabitants of Midnapore and other parts < 

bnfTh aQ a ^ e .£ e d Bomb Conspiracy 
but that in a District free or practically fr< 

from sedition, the defendants had conspire 

toge h er fco t fe fchQ i. Bomb CoQ8pira ^ 

itself in which those wealthy and oth< 
persons were to be implicated. The ci 

Piracy lfc self in 8hQrt , ag th0 oafcc h o 0 m C e 

their own very wicked imagination, 
charge then assumed a colossal form, 
was first what MV. Dutt oalls a prim 
conspiracy. That which was alleged in 
plaint became only a secondary conspire 
The former was alleged to be the motive i 
oause, the latter the actual cause of aoti 




The primary conspiracy by the defendants 
was to invent another imaginary bomb 
conspiracy in Midnapore and then to implicate 
the wealthy and other persons there, and 
elsewhere in it. The secondary conspiracy 
was merely instrumental to the first. The 
plaint alleged a conspiracy to injure the 
plaintiff. But it was then said that he was 
not really aimed at. It was not the predomi¬ 
nant intention of the defendants to injure 
the plaintiff, whatever in fact the results of 
the defendants’ act might, iu fact be. Indeed 
there was no grudge, personal spite, or other 
personal motive against him at all. Nor, 
except as a means to an end, was his son 
Santosh aimed at. What tht, defendants 
were, it was said, really aiming at was to 
injure the wealthy and other inhabitants of 
Midnapore and other parts of India and to 
net * as many as they could, in a spurious 
and invented conspiracy. The plaintiff and 
the rest of his family, persons of somewhat 
humble condition and modest means, were to 
be the mere instruments of this wider purpose. 
They were to be such instruments in this 
way that through their extorted and false 
confessions, the wealthy and respectable 
citizens might be falsely implicated. This 
extension of the general conspiracy involved 
also extensions of other charges. On the 
previous case, only the report of the 7th 
July and those directly connected with it, 
could be said to be relevant, because they 
alone implicated Santosh. Now the defend¬ 
ants were called upon to defend them¬ 
selves in respect of all the reports and all the 
charges made against all other persons in 
those reports, the Raja of Narajole, Jamini 
Mullick, and numerous others of whom some 
thirty have been called as witnesses. The 
previous case as to the reports was, that 
they were the work, though false, of a true 
informer. Though this was kept up through 
the trial, an alternative and inconsistent 
suggestion was also then put forward, name¬ 
ly that the reports were the inventions of 
the defendants or some one or other of them. 

***** 

Mr. Dutt’s only explanation of his depar¬ 
ture from the rules which govern a case 
based on fraud is a surprising one, that 
the defendants have not been prejudiced 
and that their case, at any rate, has been 
found to be false by the learned Judge. 
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The defendants have in fast baen gravely 
prejudiced and have been defeated precisely 
because of the breach of the rules to which 
1 have referred, and because of the learned 
Judge’s view on the facts put forward 
as the result of such breach. I need not 
enlarge on what is so obvious: the difficulty 
in meeting undefined and shifting charges, 
the cost and trouble to which the defeud- 
aufs have been put in having to sit out 
a trial of eleven months whilst they have 
been made, and the prejudicial effeot they 
are likely to have both on the mind of 
the Court and the possibility, which in this 
case has ripened into fact, that in this 
volume of irrelevant matter, the real issues 
might be lost sight of. 


[Dealiug with Mr. Justice Fletcher’; 

judgrneut his Lordship said:—] What tin 
learned Judge does find is this. He finds 
firstly, that the plaintiff has not provei 
that which is the basis of his suit, namely 
his allegation that the defendants weri 
responsible for the presence of the bomb ii 
his house. He next finds that the report: 
are false and that (to use his language! 
“there is not a word of truth” in the 
evidence of the defendants’ witnesses which 
corroborate certain incidents in them. He 
then makes a distinction between Mr 
Weston aud the Police. The former, he 
says, misled by the Polic?, believed these 

false reports, grossly improbable as he finds 

them to be. Mr. Weston is also found tc 
have believed that Santosh’s confession was 
true. The Police apparently with more 
discrimination—for it is not suggested 
that they had other information which 

Mr. Weston bad not—did not believe either. 

The reasons which the learned Judge assigns 
for this distinction are, as regards Mr. 
Weston, that he had his house guarded by 
armed constables. The learned Judge does 
not say in connection with this passage 
whether Mr. Weston did so under a reason- 
able apprehension of danger. During 
however, the course of the case he has made 
the following remarks to which our atten- 
tion has been called: Two Policemen play, 
ed upon Mr. Weston’s fears aud Mr. Weston 
fell into the trap.” F rom this observation 

it would appear that the precautions which 

Mr. Weston took for his own safety were 
due to a lack of courage and that there 


was no real ground for them. As, however, the 
remark was made during the progress of the 
suit and before the defendants’ case was con¬ 
cluded, we cannot treat it as having been 
intended by the learned Judge to be a 
finding in the case. In fact, his subsequent 
judgment, when he had considered the 
evidence, does not seem to support this 
reflection on Mr. Weston’s courage. The 
observation suggests that there was no 
conspiracy except what was got up in fact 
by the Police, and Mr. Weston was pat 
into groundless fright by the trap they set for 
him. The judgment does not tiud auy such 
concoctiou of a conspiracy by the Police 
but, on the contrary, finds that there was a 
real criminal conspiracy at Midnapore 
which was in a highly seditious state and 
which conspiracy, as the learned Judge 
finds, included Satyendra aud Khudiram 
both of whom were subsequently hauged. 
The evidence further proves that Mr. Weston’s 
life was threatened. In my opinion 
there is no ground for the conclusions 
involved in the learned Judge’s observations 
if it was not, as I think it may hive been, 
merely a passing remark recalled, iu effeot 
though not in words, by the judgrneut. 

* * # * 

To this judgrneut the learned Judge snbse- 
quently added the sentence after the con¬ 
clusion that the plaintiff had not proved 
that the defendants were responsible for 
the presence of the bomb in the house. 

I am unable to say who placed the bomb 
in the house, but, in my opiuion, Santosh 
did not.” As I have pointed out, in the 
original judgment the learned .Judge omitted 
to find whether Santosh’s confession was true 
or false. If it, was true there was an end 
at once of the charge against the defend¬ 
ants in respect of the alleged plaoiug of 
the bomb. The learned Judge did disonss 
this confession but, from the point of view 
of certain alleged irregularities in the 
taking of it, a disoussiou is manifestly 
supeilluous if the confession was itself false. 

t is argued, and T think with reason 
that the general tenor of the original judg¬ 
ment shows that when it, was delivered, the 
earned Judge was uuable to come to the 
conclusion that Santosh did not put the 
omb in tiie house, and, therefore, abstained 
rom a finding on the question of the truth of 
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liia confession, though a finding one way or 
the other was necessary. We must, however, 
take it that even though there is now no 
formal finding on the point, the added remark 
necessarily implies that the confession was 
false. But for this added conclusions no 
reasons are given. These findings have been 
attacked by both the appellants and the 
respondents on three grounds. 

* * * # 

[After stating these grounds his Lordship 
said :] The point is, were the defendants 
acting in the honest belief that they were 
entitled to arrest the plaintiff, for I will 
deal in its own place with the question 
whether the statute in fact authorised the 
arrest. Now, the original case made by 
the plaintiff was that the defendants had 
no such honest belief. And why had they 
no such belief ? Because they directly k new 
the plaintiff to be innocent. And how again 
did they know this ? Because they had 
themselves placed the bomb in the house in 
respect of which they were charging him. 
And what was their motive ? To extort a 
false confession from his son San tosh, a 
confession which they knew to be false for the 
same reason that they knew the plaintiff to 
be innocent. 

The learned Judge has found all these 
allegations, which were those the plaintiff 
made in his plaint, to be not proved. He has, 
however, in effect said this:—“it is true 
that you have not proved the ground of 
your suit or the allegations which are 
based thereon in the way alleged in the plaint 
but I hold it has been proved in another 
way.” 






[After dealing at length with this, AJ 
Justice Woodroffe said : —) 

It will be observed from what I have sa 
that the effect of the judgment is to su 
stitute for the case of direct knowledge 
the defendants of the plaintiff’s innocence, d 
to their direct knowledge of the truth of t 
facts owing to their having placed the bon 
in the house themselves, a case of knowled 
based on grounds of inference from alleg 
acts, circumstances and conversations inclu 
in* direct admissions. What Mr. Dutt reli 
on m h 18 opening was not such an admissi, 
but the alleged fact that Bonomali had 
the bomb in the house. Mr. Dutt 


probably have had in the proofs of the 
plaintiff his first witness some such state¬ 
ment of the conversations he is said to have 
had with Mr. Weston as he (the plaintiff) 
ha3 deposed to in the Court. It is a note¬ 
worthy fact, however, that in the opening 
(1 quote from the transcript he has given us) 
he does not, beyond a vague allusion to 
threats”, mention these admissions. It is 
possible he did so and has not been reported, 
But if so this can only have been because 
the reference was of a cursory character. 
Mr. Dutt to whom these conversations are 
alleged to have been reported possibly was 
able to estimate this evidence at its true 
value and, therefore, rested his case in con¬ 
formity with the pleading on the story of 
the introduction of the birab in the house. 
If this were not so, one would have expected 
him to put these alleged admissions pro¬ 
minently forward. His argument would 
have been “there is no doubt about Mr. 
Weston’s belief in the innocence of my client 
for he repeatedly told him so. There is no 
doubt what his motive was in effecting my 
client’s arrest, for he expressly told him 
that the cause of the arrest which followed his 
threat was his failure to get his son to con¬ 
fess.” If this story were true one would 
expect it to be put in the forefront of the 
case, especially if Mr. Dutt had as the plaint¬ 
iff alleges been told about all these con¬ 
versations immediately after they are said 
to have occurred. That Mr Dutt did not 
so put it, shows two things; that he consi¬ 
dered his real case to rest on the atory 
which his witness Bonomali was going to 
tell about the introduction of the bomb 
and he estimated as I have said the story 
about the alleged admissions of Mr. Weston 
at their true value by saying nothing 
about them. It was only after Bonomali’s 
story failed that an attempt which has 
proved successful was made to rest the 
case on them. 

* * * # 
Further, though the general onus was on 
the plaintiff, the learned Judge has criticised 
only the evidence for the defendants. Beyond 
the statement that some of the plaintiff’s 
witnesses are not loyal and law-abiding, a 
matter which the learned Judge has further 
found not to affect the truth of their 
testimony, there is no observation in the 
judgment against any witness for the plain- 
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tiff that, his evidence was open to criticism 
by reason of his having said that- which was 
untrue. Even though, as Mr. Dutt has 
pointed out, the learned Judge holds that 
Bonomali’s story is not proved, lie nowhere 
says that his evidence is (as it, undoubtedly, 
has been proved to be) false. On the con¬ 
trary, as I shall have occasion to poiufc out, 
in this judgment, there is no doubt whatever 
on t he deposit ion of the plaintiff and some 
of the most important of his witnesses, it 
clearly appears, that they have given false 
and in some case admittedly false testimony. 
To arrive at this conclusion it is not necessary 
to have seen these witnesses. It is patent 
on the depositions themselves. As regards 
the appreciation of the defendant’s witnesses 
it is not only affected by the errors to which 
l have referred and others, but, in some cases 
adverse criticism is passed upon them for 
which, in my opinion, no ground or insuffi¬ 
cient or incorrect grounds are given. As 
regards the Moulvi’s evidence I will deal 
in detail later. Further, in the appreciation 
of testimony it is neoessary to observe whether 
it has been met by other available evidence. 
But though the learned Judge has more than 
once adverted to the non-caliing of evidence 
by the defendants, he lias not observed that 
the plaintiff’s evidence is gravely open to 
attack on that very ground. In fact the 
only reference which he makes to this matter 
is with reference to the objection which was 
strongly and rightly pressed upon him that 
inferences adverso to the plaintiff should be 
drawn from the absence from the witness- 
box of Mr. K. B. Dutt, who is said to have 
knowledge, either personal or reported, on 
every one of the main incidents in the case 
and against whom, in connection with it 
personal charges have been made. [ deal at 
the conclusion of this judgment with theques- 

tion whether Mr. Dutt was, as Counsel, preclud¬ 
ed from giving evidence and whether even 
were that so, the fact, of the plaintiff having 
briefed him depiives the defendants of the 
comment that lie should not have been briefed 
but should have been called. It is sufficient 
for me to say here that the fact that he was 
not caUed is, in my opinion, one of the in- 

va 1 .dating arguments against the truth of 
the plaintiff « ease. 

* * * 


■X 


Before paaaing to the evi.lenoo I will deal 

mth the question of the standard of pilot 


required of the plaintiff in a case such as 
this, to which both the judgment and the 
argument have referred. The learned Judge 
has cited in support of his views in this 
matter the case of Jar it Kumari Dnssi v. 
Bissessur Dutt (1), which was heard by the 
Chief Justice and myself. I wish to point 
out that the observations to which Mr. 
Justice Fletcher refers are to be found in the 
judgment of the Chief Justice, and that the 
separate judgment which I then delivered 
contains the grounds on which I disposed of 
that appeal. 

In my opinion there is hut one rule of 
evidence which in India applies to both civil 
and criminal trials, and that is contained in 
the definition of the terms ' proved” and 
disproved” in section 3 of the Evidence 
Act. This Act, to use the language of the 
Chief Justice in the case cited, "in coufoimi- 
ty with the general tendency of the day, 
adopted the requirements of the prudent 
man as an appropriate concrete standard by 
which to measure proof.” The test in each 
case is, would a prudent man after consider¬ 
ing the matters before him (which varies 
with each case) deem the fact in issue to be 
proved or disproved? In a matter of this 
kind, the conscience of the Court cau never 
he bound by any rule, hut that which coming 
from itself dictates a conscientious and 
prudent exercise of its judgmeut. And 
speaking for myself where, whatever be the 
form of the proceeding, charges of a fraudu¬ 
lent oi criminal character are made against 
a party thereto, it is right to insist that such 
charges ho proved clearly and beyond reason¬ 
able doubt, though the nature and exteut of 
such proof must necessarily vary according 
to the circumstances of each ease. There 
18 a P 1 ^sumption against crime and miscon- 
1 act, ami the more heinous and improbable 
a ciime is, the greater of necessity is the 
oice of the evidence requited to overcome 
such piesumption. 1 cannot, myself imagine 
a ourt. saying to a party, who, as in this 

Clr ' e ' may he a person holding a high and 
responsible position, with a previous unbleni- 

18101 y e °onl: It is true that I have 

reasonable doubts whether you did the 
g»oss y oi iiuinul acts with which you are 
c Diigei , hut. I find that, you did so all the 
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same.” And this exclusion of reasonable 
doubt is all fhat the so-called ‘’criminal 
proof’* requires. What I understand the 
Chief Justioe to have held, and with this 
part of his judgmeut I agree, is, that the 
English rule in these matters (whatever it 
be, for authorities are not at one) does not, 
as such, apply to India. He proceeded, how* 
ever, to say that the presumption against 
misconduct is not (as I have also said) 
without its due weight, though (he adds) 
the standard of proof, to the exclusion of ail 
reasonable doubt required in a criminal case, 
may not be applicable. That is not that it 
is not applicable, but it possibly may not be. 
For this, two English cases are cited. Apart 
from the fact that the English authorities 
are not uniform on the subject, in my opinion 
the reasons which exclude the application of 
the English rule (whatever it may be) in 
this country, also exclude as authorities the 
cases which are said to embody and interpret 
it. Whatever, however, be the standard of 
proof applicable, and assuming it to be as 
the learned Judge puts it, the plaintiff has, 
in my opinion, for the reasons which I give 
in my review of the facts to which I now 
proceed, failed to satisfy it. 

******* 

After the decision of this Court in the 
criminal appeal, the Government deputed the 
Commissioner of Burdwan, Mr. D. J. 
Macpherson, to inquire into and report upon 
the charges made against the Police in res¬ 
pect of the alleged conspiracy. This was 
done on the 10th June 1909, and on follow¬ 
ing days, Mr. Macpherson, who has been’called 
in this case, took the evidence of witnesses in 
the presence of Mr. K. B. Dutt, who was 
implicated by the informer’s reports and 
who is said to have been the chief complain¬ 
ant and spokesman for the others. 
Some of the statements of the witnesses in 
that enquiry have been put in and used, and 
the witnesses for the plaintiff have been 
considerably cross-examined as to important 
discrepancies between these two statements 
then and now made. Learned Counsel for 
the respondent has rightly objected to the 
admission of any statement which is not 
relevant to evidence actually given at the 
trial. The depositions at the enquiry are 
only admissible either to corroborate or con¬ 
tradict evidence given here. Mr. Macpherson 
then made a report, and a question arose 


about its production. I cannot see myself 
how a finding on a departmental inquiry or 
Mr. Macpherson’s opinion in the matter 
could under any circumstances be evidence 
before us. But in any case the Government 
claim, as it was entitled to do, privilege. 
We have been told that in the House of 
Commons the Secretary of State declared 
that it was not advisable that the report 
should be published during the pendency of 
these proceedings. A similar privilege was 
claimed for a confidential diary of the Moulvi. 
Mr. Justice Fletcher allowed both claims of 
privilege. A suggestion was, however, made 
in cross-examination on behalf of the plaintiff 
that the Government claimed this privilege 
because it knew that the documents would, 
if produced, falsify the defence and 
that it did not, to use Counsel’s word, “dare,” 
therefore, to produce them. The question 
in which this unfounded suggestion that 
Government was assisting a case known by 
it to be false was made, was a scandalous one 
and was very rightly disallowed by Mr. 
Justice Fletcher. The supposition is not to 
be tolerated that the Government of this 
country, one of whose functions is to 
administer justice through the very Court 
in which this accusation was made, was 
itself party to a conspiracy to defeat the 
just claims of the plaintiff by wrongfully 
withholding that which, if produced, would 
establish the falsity of a defence of its 
officers which they had further aided by 
public money. The suggestion serves, how¬ 
ever, as a leading sample of the reckless and 
unfounded charges which have been made 
throughout this case. 

On this point of privilege, another matter 
must be noted; when a document is in fact 
privileged no adverse inference can be 
drawn from its non-production, for to allow 
this would be in fact to destroy the privilege. 
This rule applies as regards the party 
claiming privilege. A fortiori , where, as 
here, privilege is claimed by a third person, 
no adverse inference can be drawn against 
any party to the suit in consequence of such 
claim and allowance of privilege. The 
learned Judge, however, when dealing with 
the evidence, notes that the confidential 
diary was not produced, with the apparent 
object of drawing an adverse inference 
therefrom. If further the suggestion was 
that the confidential diary had been kept 
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back, the appellants have rightly contended 
that such an inference was prejudicial to 
them. The defendants do not represent 
the Government, though being its officers, 
the costs of their defence are, I understand, 
borne by it. They are sued personally for 
their own alleged personal wrongs. Had 
they been the parties claiming and allowed 
privilege, no adverse inference could be 
drawn against them. But they are not. 
They iu fact complain that, the decision of 
the Government not to produce these docu¬ 
ments has hampered them in their defence. 
In particular it is claimed that the produc¬ 
tion of the Moulvi’s confidential diary would 
have helped to establish, as I think it 
might, the authenticity of the informer’s 
reports which have been challenged. The 
learned Judge further allowed the claim of 
privilege for which the Evidence Act, 
section 125, provides, but has yet in several 
instances drawn inferences adverse to the 
Police defendants by reason of the non¬ 
disclosure by them of the source of their 
information, the subject of the privilege. 
The learned Judge’s comments were, in my 
opinion, not open to him. It must be, of 
course, first determined whether there is a 
privilege or not. But it is obvious that after 
the Court has once held that a document or 


subject-matter of enquiry is privileged, with 
the result that the other party cannot 
compel production or answer, the comment 
is not then open to the Court that the party 
to whom privilege has been allowed has 
not done or said that which the law and the 
Court have said he cannot be compelled to 
do or to say. I will only add as regards 
section 125 of the Evidence Act that though 
the section does not in express terms prohibit 
the witness, if he be willing, from saying 
whence he got his information, both the Eng¬ 
lish authorities from which the rule is taken 
and a consideration of tho foundation of the 
rule show that the protection should not bo 
made to depend upon a claim of privilege 
being put forward, but that it is a duty of 
the Judge, apart from objection taken, to 
exclude the evidence. A fortiori if objection 
m taken, it cannot, since the law allows it 

be made the ground of adverse inferences 
against the witness. 


The learned Judge, in dealing with the 
evidence of the Witnesses for the defence in 
mure than one place .myo that ,6 is a matter 


of comment how Hal Mohan was able to 
discover them. The law, however, for the 
purposes of the administration of justice 
provides that a Police officer shall not be 
compelled to say whence he got any in- 
formation as to the commission of an offence 
(Evidence Act, section 125). The pro¬ 
tection does not depend upon a claim being 
made, and it. is the duty of the Court, 
apart from objection taken, to exclude suck 
evidence. Here, moreover, the witness 
claimed and was allowed privilege. This 
being so, it was not, in my opinion, open to 
the Court which allowed the privilege, to 
draw inferences adverse to the case which 
the witness was called to support, because 
that did not appear in the witnesses’ evi¬ 
dence which the law had protooted from 
disclosure. 

* * * # # 

[His Lordship dealt at very great length 
with the conditi >n of the Midnapore District 
in 1903, and summed up his conclusions as 
follows:—] The learned Judge finds what 
is, indeed, obvious that it was in a highly 
seditious state. He further says this: — It 
is not denied that at this time, in faot, there 
existed a criminal conspiracy at Miduapore 
which included Satyendra and Khudiram 
both of whom were subsequently hanged.** 
The learned Judge’s conclusions are correct, 
but he is not, l think, right iu saying that 
the fact was admitted, unless Mr. Dutt has 
gone back upm something he said to the 
learned Judge which was the c\se of the 
latter saying that a conspiracy was not 
denied. On the contrary, it is deuied, even 
in this appeal in which l put this passage to 
Mr. Dutt who did not accept the findiug, hat 
contested it. In fae L , when one looks at the 
evidonee, one finds that the point has been 
contested all along and on that accouut the 
defendants have been driven to call a mass 
of evidence to establish a poiut of which 
there is not t.he loast doubt aud which should 
have been admitted. Even in this appeal, 
aftor all tho evidence has been takeu, all 
that tho respondent’s Counsel will do is to 
make some vague and grudging admissions 
that, there may have been some foolish boys 
and one or two of what Mr. Bose calls 
pioneers” in sedition, I suppose, in 
Midnapore. It is, in fact, a weakness iu 
the case that the admission of an existent 
conspiracy aj tho learned Judge Linds is uowr 
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made. However little founded such an 
allegation might have been, it would have at 
least been intelligible if it had been argued 
that there was sedition and conspiracy in 
Midnapore, in fact and that what the defend¬ 
ants did was to implicate wealthy and 
influential people in a conspiracy which did 
exist, though it did not include them. The 
case, however, made is not that; but that in 
a District peaceful, but for the scarce 
extravagances of youths on the one hand 
and a few adult sedition pioneers on the other, 
the defendants hatched a “bomb conspiracy 1 ’ 
which had no existence outside their own 
evil imagination, for the purpose of snaring 
into the net, to which Mr. Dutt’s opening 
alludes, the loyal but wealthy residents and 
others of Midnapore. 

Mr. Dutt’s cross-examination of Mr. 
Weston and Mr. Nelson as to the armed 
guards which the former had at his house 
was directed to show that there was no 
ground for apprehension as there was no 
sedition or conspiracy. 

I do not take up time in repeating all the 
plaintiff’s prevarications on these points, 
but, having denied that he knew what a 
volunteer was, it was shown that he himself 
had used the term in his evidence before 
the Sessions Judge in his statement (whioh 
must have been also untrue) that he did 
not know that his son was a “volunteer.” 
He then proceeds to explain that he did not 
correct that deposition (though why he should 
correct it at all does not appear) “but when 
the olerk read it I was not able,” he says, 

4 to catch the word” and so forth. At 
length he admitted that there were 
some volunteers “who did not go to 
war,” and that his son was a volunteer, 
though to save something of his state¬ 
ment he would not admit that he knew 
he was the Captain. He cannot account 
for the presence of the volunteer flags and 
badges in his house except upon the 
supposition that they might have been 
brought there by little boys” though why 
the “little boys” brought them to his house 
rather than another he cannot say except 
on the surmise that his own “little boy” 
happened to pick them up and then brought 
them in from that playground. Having 
sworn that he did not know what an Akkra 
Was, he in his deposition before the Sessions 


Judge stated that he himself had warnod 
his son against going to Akkras , of which 
word though he now pretends that he 
does not know the meaning, he then 
accurately defined as “places where lathi 
play and sword exercises are done.” This 
shuffling and prevarication are characteristic 
of the plaintiff’s evidence on more important 
points in the case. 

Having dealt with the sedition and con¬ 
spiracy whioh in fact existed in Midnapore, 
I pass to the allegation that the defendants 
contrived to invent to falsely implicate the 
plaintiff and his son. [His Lordship dealt 
with Mr. Weston’s evidence and proceed¬ 
ed] : — It is straining credulity to its full 
length to suppose that a Magistrate in a 
District so seditious that his own safety was 
in peril, in receipt of daily information 
and proof as to its disaffected condition 
and the presence of Arras and Explosives, 
aware of the existence and possibility of 
actual outrage, with, as the learned Judge 
finds, more work to do than time to do 
it, should under circumstances, such as 
these, set himself down in company with 
his subordinates to invent, with these 
materials at his hand, an imaginary con¬ 
spiracy in which the basest means should 
be employed to implicate the loyal and 
the innocent. In the Court of trial, beside 
the charge of blackmail made against the 
Police, suggestions of corruption were made 
against Mr. Weston. Mr. Dutt now says 
he never made such a charge, a matter to 
which I later refer. We have accordingly 
asked him what object then Mr. Weston 
could have had in entering into such a 
base conspiracy and Mr. Dutt has replied 
that “it is hard to say.” But perhaps 
it was never expected that such a charge 
should be accepted. Before us it barely 
emerged from the background from which 
it was cast. It serves, however, sometimes 
the purpose to make a soiling charge 
without hope of real attempt to prove it. 
I have said that the learned Judge has 
not found these charges proved for there 
is no evidence which establishes them. 
What he has done is to substitute another 
and a different conspiracy altogether, a 
conspiracy to do an act which, if proved, 
was grossly illegal but stands clear of these 
grave charges of fraud. 

The observations I have already made 



INDIAN CASES. 


[1914 



D. WEflTON V. PEART MOHUN DAS. 

and those which follow, establish that no 
question of conspiracy of any kind arises 
as regards Mr. West on and the Police. 
Whether Mr. Weston who is alone re¬ 
sponsible for tlie arrest did so illegally is a 
question with which I later deal. 

* * * * :V: * 

[Proceeding his Lordship dealt with 
Abdur Rahman’s evidence and Mr. Justice 
Fletcher’s criticism of it, and after examin¬ 
ing some circumstances which went to 
establish the truth of Rahman’s reports, 
said : — ] 


i he whole or the learned Judge s criticism* 
of this witness is that his evidence was 
affected by other erori based on suspieioi 
and that Rahman and the Monlvi are 
unreliable and, therefore, their ovidonce is 
not to be accepted unless corroborated 
though such conclusion must itself depend 
on the evidence. But even where corrobo¬ 
ration exists, a9 in the case of Mr. Plowden’s 
statement, of what Rahman told him, the 
learned Judge rejects it on the ground (as 
he has done in the case of Mr. Weston’s 
evidence as to the search and arrest) that 
his memory must be at fault. No reason is 
assigned for this conclusion and I can see 
none unless it be that the acceptance o{ 
Mr. Plowden’s statement would in fact 
help to establish the credit of a witness 
whom the learned Judge says he does not 
believe; in other words that Rahman’s 
evidence is false and if Mr. Plowden’s 
evidence corroborates him then he must 
have made a mistake. But he is not only 
corroborated by Mr. Plowden but by Mr 
Weston and Mr. Cornish. The former 
speaks to the early mention of matters in 
connection with the Calcutta conspiracy 
and several revolvers were produced (o 
Mr .Corn, eh of one of which (the white 
handled one) he made a sketch. The 
learned Judge has put aside both these 
witnesses As regards Mr. Cornish ail( ] 
the revolvers the learned Judge, whillt 
admitting their production, queries th! 
source whence they came. There is nothi'L 
improbable ,n their having been 
unlicensed possession of armH in 

pore. Such arms were produced 
the seditious literature which was 
going about was produced. Moreover 
regards one revolver the fact that it 


111 

Mid 

just 
was a 


found subsequently on Khudiram after 
the Mozzafferpore murder conclusively cor- 
roborates Rahman as to the source whence 
it came. 

In my opinion the learned Judge’s 
conclusion that Rahman’s reports were 
false are not justified by the evidence which 
satisfies me that at least a substantial portion 
of the information which be gave was well 
founded. 

[Dealing with Rakbal Laba’s reports, 
bis Lordship said that these reports were 
very extensive, and be would later have to 
point out that, the greater part of the 
discussion into which lie was taken by the 
argument led to nothing, which really 
bore upon the issues in this case. He 
then stated the general character aud 
gave the gist of the reports, and went on 
to say :] There are leally two questions 
which aiise upon the truth of the reports ; 
hut only one of these is in any case rele¬ 
vant, are they true in so far as they 

implicate Santosh Dus directly, and through 
him and indirectly the plaintiff ; secondly , 
are they true in so far as they implicate third 
parties ? In this case we are not properly con¬ 
cerned with the second question. Now as re¬ 
gards the plaintiff and Santosh, the defendant 
has, in proof of the reports, the finding of 
the bomb in their house, if the learned 
Judge’s decision on this point is upheld. 
This evidence is itself sufficient, without 
having recourse to the testimony of Mohesh 
Chandra Kundu and Raklinl Bera which, 
if true, only proves that one day they saw 
the Raja of Narnjole leaving Jamini’s house, 
— a circumstance mentioned in the report 
of the 7th July on which the search was 
made. 


As regards, however, the question of the 
implication of others than the plaintiff and 
his family, the defendants’ evidence exoept 
fts regards Baroda Du It and his family and 
Surendra Muklierjee, amounts to very little 
f indeed anything. As regards the I Hitts 
there is the very strong evidence, unless 
displaced, of the finding of a bomb in their 
house, and as regaids Muklierjee there is 
his confession. As regards anybody else 
the evidence amounts to next, to nothing. 

he defence witnesses who speak to the re¬ 
ports are some ten in number. It is of 
leso witnesses that the learned Judge has 
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Baid “that there is not a* word of truth” in the 
testimony of them. 

***** 

[His Lordship then reviewed this evidence 
and said:—]The conclusion then at which I 
arrive is, that as affecting the plaintiff and 
San tosh, Laha’s reports are “prima facie" 
proved by the discovery of a bomb in their 
house, apart from the evidence of Mohesh 
and Ralihal Bera which may or may uct 
be true. The confession of Santoah also 
has, unless displaced, relevancy on the ques¬ 
tion whether there were grounds for the 
defendants’ alleged belief in the reports. 
For reasons which I subsequently give the 
confession of Santosh has not been shown 
to be false; but, as I also there state, 
even if it were, the plaintiff would also 
have to displace the inferences arisiog from 
the discovery of the bomb in his house, 
which he does not achieve if he does not 
prove, as I think he has not proved, his 
allegation that the defendants conspired to 
put it there. As regards Baroda Dutt, whose 
name is mentioned in the report of the 
27bh July, and other members of the family 
and Madhusudhan Dutt, their common 
manager, the reports are “prima facie" 
proved by the discovery of a bomb in the 
Dutts’ house. For the reasons later stated, 
the plaintiff has not established that the de¬ 
fendants conspired to put that bomb in the 
Dutts’ house, and both the unsatisfactory 
character of Baroda Dutt’s own evidence 
and the absence of evidence from Madhusudan 
Dutt and other members of the family failed 
to rebut the prima facie" proof. 

Then as regards Surendra Mukherjee, his 
confession is as against him prima facie" 
evidence of his guilt as alleged by the 
reports and the plaintiff, for reasons sub¬ 
sequently stated, has nob shown that his 
confession, is as alleged, untrue. As against 
the plaintiff the confession of Surendra is 
not directly evidence of the truth of the 
facts deposed to in it. It is, however, evi¬ 
dence of the existence of grounds for the de¬ 
fendants’ alleged belief in the reports. 

Lastly, as regards the rest of the persons 
mentioned in the reports, there is no sufficient 
evidence to prove that as against them 
Rakhal’s reports are true. In so holding 
I desire to guard myself from being under¬ 
stood to say that the lest of the charges 


made in the reports are wholly false. That 
is another matter. What 1 hold is that 
there is no evidence in this case which 
proves them to be true. But for the sake 
of argument and of this judgment.it may be 
assumed that they are untrue. It makes no 
difference one way or another. What, really 
concerns us here is not charges against 
third parties. What we are concerned with, 
is the question whether a bomb was truly 
discovered in the plaintiff’s house which justi¬ 
fied search and arrest or whether the defend¬ 
ants conspired to put and did put it there. 

Whilst, then, I am of opinion that the 
evidence does not justify the conclusion that 
all the reports are false, there is certainly 
no ground for the conclusion or conjecture 
that they are ail true. On the contrary, 
I think it possible and in some cases 
probable, that they are not. Whilst on the 
cnehauditis not improbable that seditious 
action, where it was not actually inspired by, 
received the sympathy and perhaps, in the 
indirect way, the support of members of the 
more responsible clas'ses, there is an initial 
improbability against any active participation 
by them in such action. I am quite ready to 
believe that some of the persons charged were 
innocent. Thus neither probability nor the 

evidence suggested that the charge against 

% 

Mr. K. B. Dutt of subscribing for bombs 
and the like is true. On the contrary, it 
seems in a high degree improbable, and in all 
likelihood untrue. And there may be others 
to whom the same observations apply. 

Obviously an accusation by a man like 
Rakhal Laha whose livelihood at the time 
depended on his supplying information 
regularly amounts to little. I am also ready 
to believe that some others have no worse 
offence to be laid to their accouut than that 
of associating with persons of extreme views 
and listening with sileuce and refraining 
from putting a stop to their speeches and 
actions. Such association and conduct, may 
have formed one ground for false rumours 
against them. On the other hand, there was 
at Midnapore a party which at least passively 
acquiesced in, when it did not actually inspire, 
projects of violence and there was a younger 
and less responsible section who were ready 
to give and, as the evidence shows, actually 
did give effect to such projects. 

Having regard then to the evidence and in 
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particular to the failure of the plaintiff to 
iebut the inferences arising* from the dis¬ 
covery of the bimbs at his and Dutts house, 
as also to the confessions of Santosh and 
Surendra, matters with which I later deal, l 
conclude that Laha was a real informer and 
that whilst his reports may have been in part 
untrue, owing either to ill-founded rumour or 
possibly to his own invention, tlioy were not, 
as alleged, wholly false, but., on the contrary 
and on the evidence, must be held to 
be true as regards Santosh, Surendra 
and Baioda Dutt or other members of bis 
family, who were responsible for the pre¬ 
sence of the b. mb iu their house; or to put 
it at the lowest, the reports must be held 
as regards such persons to possess such 
Optima facie" truth as to justify the belief 
of the attendants and their action taken 
thereon. 

These conclusions really dispose of the 
next argument which, however, 1 shall men¬ 
tion and with which I shall shortly deal. I 
have held that the reports were not wholly 
false. Assuming, however, that they were, 
they would not, in itself, fix the defendants 
with any liability. An officer is not liable 
who acts on false reports provided that he 
acted honestly in respect of them. As the 
learned Judge points out, it is not expected 
of a Magistrate that he should be an expert 
in criminal investigation and all that is 
required of him, (and I may add, of the 
Police) is common honesty of purpose and 
action. The learned Judge also fiuds that 
Mr. Weston did take some steps to satisfy 
himself, as to the truth of the informer’s story 
though he adds “he had neither the time, for 
his charge at Midnapore seems to have been 
an extraordinarily heavy one, nor the experi¬ 
ence to do this in a satisfactory manner. It 
is certainly true that Mr. Weston was 
overwhelmed with work and the anxiety the 
seditious state of his District added to it, 
though I think the learned Judge has under¬ 
estimated what Mr. Weston did do by way 
of testing the information received. 

We may attribute error but we cannot 
attribute lack of honesty and intelligence 
to all those who had to deal with these 
reports. Their difficulties arise, in my 
opinion from the fact that the learned Judge 
has in this and other instances put aside 

the case of the parties to make one of' his 


own. This is not a case where it is alleged 
that the Police alone concocted credible 
reports and thus imposed on the Magistrate. 
The case is that the reports were incredible 
and that both the Police and Mr. Weston 
stand (as they must on such an assumption) 
on the same footing. This common footing 
in this matter is the case of Mr. Dutt who 
challenges the learned Judge. It is also that 
of the appellants, and what I conceive the 
Court’s duty iu any case to be is, to decide on 
the case of the parties and not on some third 
case. There is in fact- no ground in the oa9e 
as made for the distinction which the learned 
Judge has drawn between Mr. Weston and 
the Police in this matter. If Mr. Weston 
should not have believed, then Mr. Cornish, 
Mr. Plowden and the rest should not have 
believed them and if they did thev areas much 
in tiie alleged fraud as any o - else. The 
learned Judge lias naturally avoided such a 
conclusion but only at the cost of a distinction 
which is not. warranted by the evidenoe. 
The learned Judge’s finding on this matter 
is also a sterile finding since it has no bear¬ 
ing on the issues in the case. It, does not 
touch the issue as to the alleged introduction 
of the bomb, for the learned Judge finds that 
the Police did not put the bomb in the house 
notwithstanding that, they did not believe the 
reports. It does not. bear upon the issue of 
the plaintiff’s arrest, for the learned Judge 
holds Mr. Weston liable in this matter 
though he did believe the reports. It 
does not affect, the Police on the same 
issue, for the finding against, them is ruade 
independent of that relating to their alleged 
disbelief in the reports; and the finding as 
to that disbelief cannot itself stand with the 
finding that, on the issue of the introduction of 
the bomb the plaintiff has failed. 

1 he question, as L have said, arises neither 
the case nor the findings, nor on the 
*• The whole argument, of the learned 
counsel further confuses probability and 
m edibility. Some incidents in the reports 
™ ay be improbable but that is not to 
>ny that they are incredible. It. is sug¬ 
gested that, it is incredible that a gentleman 
* ' e Mr. Dutt should enter into a bomb 

Jonspiiacy n £ainst. Government. And we 

iave been asked even to say that it is 
ncre ible that in a disaffected seditious 
18 I1C N gentlemen whose levaltv and law- 
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abiding character have been believed by 
the learned Judge should enter into such 
a conspiracy. But what is it we are asked 
to believe by the plaintiff ? We are asked to 
believe that Mr. Weston, a gentleman 
whose claims to respectability are not 
inferior to those others whom Mr. Dutt 
mentions, joined with the Police in a con¬ 
spiracy to implicate innocent persons, one 
of the means employed being the fabrica¬ 
tion and introduction of bombs in such 
persons’ houses. We are asked to say 
not only that this is credible but to 
hold that it is true. None of these 
propositions are incredible, though to all 
of them, improbability, in varying degrees, 
may attach. 

Concluding, then, that the reports were 
the work of Laha, that they appear to be 
partly true and partly unfounded, that 
they are not incredible on their face, and 
that the defendants when they acted on 
them believed them to be true ; I pass 
to the facts relating to the search of the 
8th July which is said to have been induced 
by them. 

* * * * 

[After detailing the evidence as to the 
search, the alleged introduction of the bomb, 
and the confessions, Mr. Justice Woodroffe, 
referring to the confession said :—] 

The learned Jadge does not, as I have 
stated, come to any conclusion on the main 
point, namely, as to the mode in which the 
confession was given. Was it dictated by 
Mr. Weston or tutored by the Police accord¬ 
ing to the varying allegations of Santosh 
or was it given as Mr. Nelson and Mr. 
Weston state? The learned Judge says 
that though he thinks Mr. Weston’s conduct 
was improper and irregular (in being 
present at the confession and suggesting 
questions) he sees no ground for suggesting 
that Mr. Weston or Mr. Nelson put 
to Santosh questions, and received answers 
which they knew to be untrue. But the 
question is.— Did Mr. Weston put any 
questions at all? Did Mr. Weston, as 
Santosh says, put the questions and himself 
dictate the answers, and was Mr. Nelson 
in this matter a dishonest tool of his? This 
was the issue upon which the learned 
Judge’s judgment was invited. If those 
suggestions are unfounded, then Santosh’s 


credit on this point generally is gone. 
Instead of coming to a conclusion on this 
issue, the learned Judge in this as in 
other instances finds a case which is that 
of neither party ; viz. y that Mr. Weston 
thought that with a little judicious ex¬ 
amination (according to Santosh he took 
the whole matter into his hand and 
dishonestly tutored instead of examining 
him), Santosh might make a full disclosure 
with regard to a considerable portion of 
the conspiracy (although according to the 
plaintiff’s case, Mr. Weston knew that 
Santosh was innocent and that there was no 
conspiracy at all). 

Iu my opinion and I so find, not only is 
there no foundation for the charge that 
either of these gentlemen took part in 
recording a confession which they knew to 
be false or that Mr. Nelson certified that 
it was voluntary when he knew that it was 
dictated or tutored but the manner in 
which the confession was recorded was as 
stated in their evidence and the testimony 
of Santosh to the contrary is, I am satisfied, 
in this matter, where it is in conflict with 
their evidence, wholly untrue. 

******* 

[Further examining the evidence, Mr. 
Justice Woodroffe said, the learned Judge, 
though he did not expressly say so, 
appeared to accept Ashutosh’s story of 
the visit to Mr. Weston, and proceed¬ 
ed :—] 

I am unable to do so, as it appears 
on its face to be untrue. I may here 
point out that the evidence is not 
correctly stated in the judgment. It 
is not the fact, as there stated, that 
Ashutosh was directed to be at Mr. Weston’s 
house, on the morning of the 13th, and 
that he went there and found Mr. Weston 
sleeping and was told to come back late. 
According to Ashutosh he did see the Magis¬ 
trate at 7 or 8 a. m. and had a conversation 
which the learned Judge has omitted. 

Before Mr. Macpherson Santosh said that 
it was not true that he tutored Surendro and 
that his retractation statement was not true 
and that they were Asha and Jofcin who 
tutored Suren. According to the third story 
he had told, it was the Police who were tu¬ 
toring him. The learned Judge is in error 
in thinking that the alleged tutoring was on 
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the 13th and Uth. According to the evi¬ 
dence, it was on a later date According to 
the Police case, Santosh was confronted with 
Snrendra when the former said he had given 

oat everything upon which they had aeon- 

versation and Snrendra who had prev.ouely 
denied all knowledge in the matter said he 
would make a statement, Surendra’s onfes- 
aion mentions Ashutosh Das. hant.osh ad¬ 
mits that that, night the Police did not tutor 
Sureodra to implicate Ashutosh. The latter 
it is said was then sent for as he was im¬ 
plicated by Surendra. He at first denied all 
kuowledge in the matter but being informed 
of Sureodra’s statement consented himself lo 
make a statement. 

According to RakhaPs reports, Ashutosh 
was prominent amongst the violent anarchists. 
The idea that the Police tutored him to 
make a statement which indicates that he 
practically knows nothing of the conspiracy 
at all, and oan scarcely accuse anybody of 
anything tangible and make Ashutosh learn 
it by heart and reproduce it, is so absurd as 
scarcely to deserve criticism. I have alluded 
to it in some detail because this is one of the 
several ciroumstances which, in ray opinion, 
stamps him as a mandacious witness. 

I here stop to examine this matter f or it 
is one of the several circumstances which 
shows that Ashutosh Das is as untrust¬ 
worthy as his brother. According to this 
witness (and the evidence of Surendra and 
Jotindra are much the same) Aslmtcsh, who 
says he hirnself knows nothing, never 
really made any statement at all. He was 
given, we are told, a large sheet of paper 
to learn from and for four or four and a 
half hours studied his lessons. He says 
he was prepared to state anything which 
the Police wanted him to say, and we know 
that according to the reports Ashutosh was 
deeply implicated in tho alleged conspiracy. 
The Police, therefore, would (one might 
expect) deeply implicate this willing tool. 
Subsequently he was called on to repeat 
what he had learnt, and Lai Mohan took 
his statement down. But what was taken 
down was not what Ashu really said but 
what was put down in the sheet as that, 
which he was tutored to say. Under these 
circumstances, one would expect that a 
statement so prepared aud recorded, what¬ 
ever else it might be, woul 1 be wholly 

sufficient and unexceptionable from the 


point of view of the prosecution in that 

case. One is, therefore, surprised to learn 

from Ashutosh’s evidence after the usual 

prevarication that when it was taken to 

Mr. Weston, he rejected it, as wholly 

insufficient. We are asked to believe then 

that the Police defendants had so little 

knowledge of what their fellow-conspirators 

wanted, that they with the informer’s 

reports at their disposition took all this 

pains to prepare the statement which was 

regarded by him as worthless. Mr. Weston 

swears that he never saw Ashutosh at- his 

house after tho 13rh August.,* but. Mr. 

Justice Fletcher finds from the evidenco of 

Ashutosh that, this is untrue and that the 

latter saw him and had conversation, on 

the 15th August. Ho says he was taken 

to the Magistrate’s house by the Police. 

* * * * 


[After reading Ashu tosh’s evidence on 
this point, his Lordship said:—] It is to be 
observed that, this evidence really saggest-s 
that Mr. Weston knew that what. Ashutosh 
had said was false hut that, it was not 
sufficiently false and did not. meet with 
his purposes and warned Ashutosh to be 
oarelul not to betray him to the Police 
by saying that the Police had tutored him 
or that the Magistrate had induced him to 
make these statements. When, moreover, 
Ashutosh charged him with a betrayal of 
his alleged promise, the Magistrate said 
nothing and in effect admitted it. The learned 
Judge expresses himself as being satisfied 
that this evidence is true. 1 find it difficult 
to reconcile the learned Judge's findings 
on these and similar points with his general 
conclusions as to Mr. Weston’s honesty of 
purpose that, ho believed the Police reports 
and the confessions were true and so forth. 
If this evidence is, as the learned Judge 
finds, true, then Mi*. NVestou has not only 
peijnred himself but. the evidence will show 
tliat. he knew that the Crown case was 
false, that tho Police had tutored the accused 
ami ho was as much in tho alleged conspiracy 
as the Police whose case the learned Judge 
istingnishes from his. In my opinion the 
statement is on its face s> improbable—the 
atmy of the Magistrate giving himself away, 
admitting to a man like Ashutosh or any 
one that he knew that the case was false, 
am as ving him to bs so good as not to give 

out 1,8 tempting oilers” and his aud the 
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Police misdoings when he (the witness) was 
taken before another Magistrate, that I should 
have had the greatest difficulty in believing 
it, if it was deposed to by other creditable 
witness. The learned Judge does not 
criticise AshutoBh’s evidence or indeed any 
evidence given on behalf of the plaintiff. 
That evidence is, as I have already shown, 
quite unreliable, as is also the evidence of 
the plaintiff and other members of his 

family. 

Ashu said when he went to the Bar 
Library that he saw a number of Pleaders 
and Mr. Dutt in the Library. All these 
Pleaders (some fifteen) were there and doing 
nothing, for it was five in the afternoon and 
had evidently assembled to ^ hear what. 
Ashutosh had to say. He says “I told them 
all” and how he had “escaped” from Mr. 
Weston who had torn up his statement, an 
allegation itself untrue for the original was 
then and until it was mislaid by Mr. 
Hadrill, in existence. . He asked whether 
Mr. K. B. Dutt who had heard ail the con¬ 
versations did not say to Mr. Bradley Birt 
that Mr. Weston was making a serious 
blunder and replied that he conld not say 
in what light Mr. Dutt took what Ashutosh 
said. He was again asked whether Mr. K. 
B. Dutt had not told him he had informed 
Mr. Macpherson that he considered Mr. 
Weston was blind to the misdeeds of the 
Police and replied he did not know. Mr. 
Dutt has not been called and though his 
views by themselves would not be relevant, 
it would be obviously material to know 
whether he had said this for if he had, it 
is not possible that the plaintiff could have 
informed him as he says he did of the 
alleged conversations he had with Mr. Wes¬ 
ton, and which if true show that he was as 
guilty if not more guilty than the Police 
were alleged to be. In fact, if Mr. K. B. 
Dutt made this observation it is destructive 
of the case made against Mr. Weston. After 
the meeting, the Pleader Kamoda Charan 
Ghose and some others went to Mr. Bradley 
Birt as they “were informed that almost 
all the gentlemen of the town were going to 
be implicated.” Mr. Bradley Birt says that 
they complained agairst the Police and 
he told them, he was not the person to 
entertain tbG complaint but Mr. Weston, on 
which they said it was no use going to the 
fatter as he was the head of the Police. 


The learned Judge’s statement that they 
said that Mr. Weston was entirely in the 
hands of the Police is incorrect. Mr. Bradley 
Birt says that they made no charge of crime 
or bad faith against Mr. Weston himself 
and that a few days after this, he saw Mr. 
Dutt who did not do so either. 

At this stage I will deal with the evidence 
of one of the witnesses, the Pleader Upendra 
Nath Maity, who was present at the Bar 
Library meeting. He was also called on to 
disprove the truth of the allegations in the 
reports of the informer against him. He is 
a plaintiff in one of < he other suits against 
Mr. Weston and interested in the present 
case. Mr. Justice Fletcher has entertained 
a high opinion of this witness on the ground 
as he says of his respectability and position 
aud has also described him as the most im¬ 
portant of the thirty odd witnesses who are 
called to speak against the reports. 

I regret to say that I cannot share this 
view and, in my opinion, the evidence of this 
witness which the record shows to have been 
given in parts in an evasive, prevaricating 
and impertinent manner, is nob truthful. 
I need not trouble with his evidence touch¬ 
ing his alleged complicity in the bomb 
conspiracy. His denial on this point may 
be correct, though a conclusion in this sense 
would not safely rest on his denial alone. 
It is sufficient to state that he says that not 
only has he never had anything to do with 
bombs but that he has never in his life 
taken part in politics and is indeed careful 
to state that for so little a matter as the pos¬ 
session of a photo of Dadabhoy Nowroji, a 
copy of the Bengal Partition scheme and 
something like an essay or speech found n 
the search of his house, is not responsible and 
that they came from the box of a boy who 
was being maintained by him. He asks the 
Court to suppose that he was not even 
aware that an indignation meeting was held 
at Midnapore to protest against the action of 
the Government with regard to the Barisal 
Conference, though the “Medini Bhandab” 
represents him as having himself seconded 
the resolution by which Mr. K. B. Dutt was 
voted to the chair at such meeting. 

I now come to an incident as to which a 
great deal of evidence has been given and 
the arguments on which extend over some 
three or four days before us. On the 31st 
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August fc.vo petitions were put in by Santosh 
and Surendra respectively asking for bail. 
The petition of the former says: “Your peti¬ 
tioner respectfully insists that an opportunity 
should be offered to your petitioner to make 
a statement, which would disclose the circum¬ 
stances under which he was by threit, in¬ 
ducement, persuasion compelled to make a 
statement which is being treated as a valid 
confession. ” Sureodra’s petition contains 
the passage that your petitioner, therefore, 
prays that he be produced in your Honour’s 
Court to-day and that he may be let out 
on bail after your Honour’s ascertaining the 
real state of affairs by allowing him to make 
a statement.” 

Now the plaintiff charges that Mr. Nelson 
who was then in Court knew on that date 
that these petitions had been filed before him 
and that the two acoused (one of whom had 
made his confession to him and the other in 
his preserce) were desirous of having an 
opportunity of retracting them but he was 
unwilling that they should have this oppor¬ 
tunity and that he and the defendants at¬ 
tempted to suppress these petitions in order 
that the accused might meanwhile and be¬ 
fore the next hearing be persuaded to adhere 

to the false confessions they had previously 
made. 


This charge is made though Mr. Nel 
swears that he was not informed that Sant 
and Surendra wanted to make a sta'ement j 
if he had been so informed, he would h, 
given them an opportunity—an assertion wh 
not one of the plaintiff’s witnesses dares 
gorically to deny. The prevarication and c 
tradiction are even for this case extraordina 
lo the witness Satya Cbaran Mukerii 
question had to be put no less than eie^ 
times before he would give a straight ans* 
and he then shrank from asserting that 1 
Nelson was informed and took refuge in 
pretended ignorance. Indeed it has not b< 
suggested before us that Mr. Nelson was 
informed. What has been done is that 
put forward the evidence of the Plead 

G J^ 08h . who says that Mr. Nel. 

h^rn € f if* DUU a8 he was aboutl to info 
him of the matter. But though this quest 

has been the subject of controversy since i 

31st August 1908 this allegation has n J 

been made b e fore r ° r by any ofcher wifn 

present case, is directly contradicted 


several witnesses for the plaintiff and has 
evidently been invented by the witness on 
the spur of the moment. On the top of all 
a suggestion is made that Mr. Dutt who was 
the Counsel made a statement to Mr. Mac- 
pherson, which if made and true, shows that 
the allegations which he asks us to accept on 
behalf of his clients is personally known to 
him to be untrue and Mr. Dutt is not called. 

I propose now to examine this matter fully 
bee ruse so far from this charge having any 
foundation I am fully satisfied that it was 
never intended that the Court should 
know of the contents of these petitions and 
both the incidents and the charges made 
thereon thro w grave discredit on the plaintiff’s 
cise and on Peary L il Ghosh, the Pleader, on 
whose evidence this charge mainly rests. 

It. is admitted that three petitions were 
prepared outside the Court and not in the 
Jail, that the three acoused, the plaintiff, his 
son ban tosh, ami Surendra were asked to 
sign them in Court and that they did so 
whilst they were in the dock. It is denied 
that the petitions were filed in the ordinary 
way in open Court but they were, it was 
charged, put in the record iu suoh a way 
that, the Magistrate’s attention should not 
he drawn to them. It is said and it is 
indeed not denied that, neither Mr. K. B. 
Dutt, who appeared as Counsel for the ac¬ 
cused other than the Raja of Narajoie nor 
any one else ever stated to the Court 
that, the accused wished to retraot their 
confession. And a likely reason for this is 
that, the plaintiff and those in his interest 
had committed themselves to a story which 
was sent, up to G ivernment ou the J.7ih 
August, and were otherwise not prepared to 
lave either- banfosh or Surendra examined 
on that, day as it was feared that if he 
were then and there examined, his story 
might, not accord with the statement sent 
o Dvermnent or he otherwise serviceable to 
them So far from Mr. Nelson or the defeud- 
ants having suppressed these petitious, the 
as »ing which the advisers of these ao- 
oiiseu, m my opinion, wanted was that the 
Perm, ms eh mid c mu, to light and that they 

w ° U ’ * len nn, l there examined on them. 

<om , ns view the matter has a hearing on 

wh*; as to bo,v f,u ’ the retractations 

whmh were subs gently tiled on the 7th 

I 8 mi* 31 ' v 3re 8 P ) ntaus ).is and genuine. 

11),v deal ;n detail with this incident. 
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I will refer first to the evidence of the two 
legal witnesses, the Muktear Satya Charan 
Mukerjee and the Pleader Peary Lai Ghosh, 
both of whom gave their evidence in an 
evasive and prevaricating maimer. I tro.9t 
neither of them, and unless all the other 
evidence in this case on this print whether 
for the plaintiff or defendants is wrong, the 
latter has not told the truth. The former 
who was one of those mentioned in the first 
information in the bomb case and deposes 
to the untruth of some incidents in the 
reports had ' to be repeatedly warned by the 
Court to answer properly the questions put to 
him. According to Peary Lai Ghosh the 
petitions were first drafted on the 21st Au¬ 
gust, bat as the accused were not then 
produced, they were not put in. Certain 
alterations were then made in them. The 
witness drafted the petition of Santosh and 
Suren and showed them to Mr. Dutt. The 
petition of the plaintiff was, it is said, drawn 
up on the information got from Ashutosh. 
Satya Charan says that before going to Court 
there was a consultation with Counsel when 
it was decided that a petition should be put 
for bail stating that the confession was false 
and asking for an opportunity for explanation. 
He says that it was known that so long as 
these confessions stood it was not possible to 
obtain bail and that in fact it was with this 
knowledge that the allegations as to the 
falsity of the confessions were inserted in 
the petition. He als> admits that it was 
known to be of the first importance that if 
the confessions were to be retracted, the 
circumstances under which they were said to 
have been made should be brought before 
the Court at the earliest possible moment. 
He says, however, that he does not remember 
whether it was discussed whether the ac¬ 
cused should make a statement from the 
dock. He says that when he went to Court 
he did not expect that they would make 
such a statement, “but this [ know, that if an 
opportunity were given to them to explain to 
the Court the way in which their confessions 
had been obtained from them, they would 
certainly state matters to the Court.” I 
have no doubt upon his and the other evi¬ 
dence that it was also arranged by their 
advisers that no such opportunity should be 
given to them. He says, however, that he 
did not expect that Counsel would make a 
point that the coufossious were withdrawn, 


that he did not consider it important that 
the matter should be urged, nor that it 
was necessary that the Magistrate should be 
asked to take the statements of the men there 
and then. After repeated questions and 
warnings and self-contradiotions, he at length 
admitted that no oral application was, in 
fact, made by Counsel to have the accused 
examined. He said he could not explain 
why that was not done. 

A statement is to b9 noted, in connection 
with the averment of Peary Lai Ghosh 
and the argument of Mr. Dutt in this Court 
that it was intended to make such an appli¬ 
cation, which was in fact commenced bub 
which was defeated by Mr. Nelson rising 
when Mr. Dutt began to speak ; a suggestion 
in short that Mr. Nelson dishonestly burked 
the matter. It wa9, of course, obviously of 
the first importance that Mr. Nelson should 
be informed of the contents of the petition 
•and that the accused should have the oppor¬ 
tunity of explanation which their positions 
ask, and the question, therefore, is whether 
Mr. Nelson dishonestly burked Mr. Dutt’s 
petition and so prevented him from stating to 
the Court that the accused asked for such 
opportunity or whether Mr. Dutt did not 
purposely in accordance with previous 
arrangement, omit to draw the Court’s atten¬ 
tion to the point with the object I have 
mentioned. 

The statement of Peary Lai Ghosh that 
Mr. Dutt commenced to speak on the matter 
and was stopped by Mr. Nelson’s rising is, in 
my opinion, wholly untrue. But if any per¬ 
son could have told us what Mr. K. B. Dutt 
said and did, it is Mr. Dutt himself who 
has not been called. And there appears to 
be a good reason lor this. Mr. K. B. Dutt 
gave his evidence before Mr. Macpherson. It 
was put to the witness that at that enquiry, 
Mr. Dutt stated that he did not in applying- 
for bail make mention of the retractations and 
that he did not ask the Magistrate to take 
Surendra s statement that day because he 
had information that Mr. Weston was prac¬ 
tically doing everything in the case, and 
Mr. Nelson was merely carrying out his man¬ 
date and he thought it was useless to make 
any request to Mr. Nelson. Now, if this 
be true, then not only is the suggestion here 
made that Mr. Datt wished to make the 
atatomeut boforo Mr. Nelson but was burked 
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by the latter was untrue, but Counsel was 
putting forward a suggestion to the Court 
which he personally knew had no foundation. 
There is in this connection a noteworthy 
statement of Santosh which supports this 
suggestion, for he says that if he had told 
Mr. Nelson that he refracted his confession 
the latter would probably not have released 
him. “as he was completely in the hands of 


Mr. Weston.” 

To sum up what are the outstanding facts. 
It is admitted that the accused were not 
produced in Court on the 7th August. It 
is alleged but. denied by the plaintiff that 
they were produced in Court on the 21st. 
It is admitted on both sides that they were 
produced on the 31st August. Now, Santosh 
at least is represented as being desirous of 
retracting for some time before that date and, 
indeed, it is suggested that he did net retract 
earlier because he was not given any op¬ 
portunity to do so by his production in Court. 
It was absolutely necessary, therefore, that it 
should appear at least on the record of the 
31st that the desire to retract existed. It is not 
necessary to adopt Mr. Garth’s suggestion 
(for it is nothing more than that) that the 
murder on this date of the informer in the 
Alipore conspiracy case was a reason why 


the written desire to retract should appear 
on the file, so that it might be not said that 
the accused had been influenced to sign his 
petition by that circumstance. It is sufficient 
to say that having regard to the case made 
as to Santosh’s desire to retract, it was 
necessary that that desire, if it was to be 
believed, should be formally expressed on 
the first admitted production of the accused 
in Court. But more than that was not 
wanted. Had the accused been hero and 
there examined, there was a risk of the same 
going to the board or of the acoused’s state¬ 
ments being in conflict with those previously 
submitted to Government on the 27th. On 
this point there is a very strong piece of 
evidence with which Mr. Dutt’s argument 
has not attempted to deal. And it is this. 
Both Sautosh and Surendra admit that they 
did not want the contents of their petitions 
of retractions to be known. But why? We are 
supposed to be dealing with men who wished 
to retraot and one of whom at loast has beon 
for some time past craving for that opportu¬ 
nity. Yet when the occasion appears they 

do not want the contents of their petitions 


[1914 

in which they ask to retract to be then 
known. Is it likely that if this was the 
attitude of the clients, that, of their advisers 
was different ? Is it, moreover, likely that 
the clients would have adopted so strange an 
attitude had they not been advised to do soP 
.Sautos'i in his subsequent petition of retrac¬ 
tion of the 7ch September, in paragraph 16, 
stated that he made an application which he 
signed and handed over to his Counsel to be 
filed.” He does not say that, it was filed; but 
that the Magistrate, he is informed, refused 
an application fora cipy on the ground that 
it had not been filed. No allegation is made • 
that Mr. Dutt. said anything about the 
confession or that Mr. Nelson burked him 
but that the “said applications curiously 
enough have disappeared from the records 
for two days apparently suggesting that 
the record had been spirited away by the 
Police; nor was a single suggestion made to 
any of the plaintiff's witnesses that Mr. Dutfc 
invited the Court’s attention to the pstitions 
but that it. refused to hear him. Then it ia 
clear and iudeed it is not denied that no 
mention was in fact made by Counsel that 
men wished to retract, though Mr. Dutt. as 
a Counsel of experience must, have known that 
it was idle to ask for bail while the confes¬ 
sions stood. Nor did the men themselves 
come forward and say “we wish to be heard. 1 * 

It. is admitted again the petitions were not, 
from whatever cause filed in the usual course 
in fact, that is, they were not threaded, 
punched or marked and were found in the 
part of a record where they should not have 
beon. This circamtance by itself tells either 
way, for it is consistent, with the theory of 
supression by the prosecution who did not do 
what ought to have been done with papers 
which came into its hands. When, however, 
it. is read with the desire of the accused to 
conceal the contents of the petitions and the 
absence of all mention by Counsel that they 
wished to retract their confessiou, the infer¬ 
ence to my mind is irresistible that the reason 
why they were not openly “filed” and why 
Counsel said nothing, was that the Court’s 
attention might not be drawn to them with 
the resulting examination of the accused. 

o find further that two other petitions were 
properly filed and orders are written on 
t lem. \ ot, these are not ‘filed* nor are 
orders written on them. Mr. Keays waa 
not told of the petitions and other witness©® 
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for the plaintiff say that they heard no 
mention of the word confession that day. 

On the main question whether ifc was 
brought in fact to Air. Nelsou’s notice that these 
men asked to retract from confessions which 
be bad himself recorded and witnessed, the 
evidence is conclusive that it was not, and 
so also it is, in my opinion, whether it was 
ever intended to do so. Peary Lai Ghosh’s 
story that Mr. Dutt mentioned the confessions 
but was bulked by Mr. Nelson is, in my opi¬ 
nion, false. It is not supported by any 
other witness and is contradicted by the rest 
of the plaintiff’s own evidence. Lastly Mr. 
Dutt who asked us to accept that story and 
who was the central personage in that in¬ 
cident is not called to speak to the events of 
that day or to rebut the suggestion that 
he gave an account of the matter to Mr. 
Macpherson which, if true, shows that the 
suggestion which he has asked us to accept 
is untrue. In my opinion, so far from 
there having been any suppression of the 
petitions or other improper conduct by Mr. 
Nelson or the defendants, the evidence goes 
to show that the Court itself was on that 
occasion made the subject of imposition. 
Learned Counsel has asked us to say that no 
such charge was made during the trial, 
though it was during the argument. I 
should have thought that his memory would 
have been more accurate on a matter which 
so nearly concerned him. The passage to 
which he has referred us in the brief where 
the Advocate-General is recorded as saying 
no such charge is made’ refers not to the de¬ 
fendants’ case but to Mr. Nelson’s order, the 
subject of the question on which the obser¬ 
vation was made. This would appear even 
from the brief Court notes, but the shorthand 
transcript makes it clear wherein the 
Advocate-General is recorded as saying:—*'I 
would remind your Lordship, if you look at 
the exact wording of this (that is, Air. 
Nelson s order) that there is no such charge 
against Counsel or anybody.” That is so 
as regards the particular order. It is not 
so as regards the defence in this case. Mr. 
Dutt stated that it was not necessary for 
this case to have gone into this matter but that 
he only did so as the appellants had pressed 
it. It would, undoubtedly, have been of 
importance to his case, could he have estab¬ 
lished, as alleged, that the defeadaats were 
parties to the dishonest suppression of the 


petitions as part of the conspiracy alleged, 
but having read and closely considered the 
evidence, I understand his reluctance to bring 
np again a charge which has not only no 
foundation but which on failure to establish 
it recoils on those who have made it. 

On the question whether the petition now 
produced was that produced on the 31st 
August, attention is drawn to the wording 
of paragraph 12. It is said, that if it had been 
filed on the 31st August, that date would not 
have been giveD, but it would be said 
this date.” The evidence does not, however, 
enable me to say as the appellants 
suggest that a different petition has been 
substituted which contained an incorrect 
statement as it did or if it did not, he wished 
to examine the document more carefully 
before he put it in. If it be true as is said 
that it was read out to him in Court, he does 
not appear to have seen it before. There 
may have been also another reason. He may 
have thought that there was the less necessity 
for any haste to file an unconsidered petition, 
seeing that so far as he was concerned he was 
going to be discharged and may indeed 
have thought it prudent not to do so. 
When the story about Mr. Bose and 
the Police seeing the accused’s son and 
Surendra during the luncheon hour was set 
up, it was possibly thought advisable 
to postpone the striking out of the plaintiff’s 
name until after the luncheon hour and to 
point to that fact as proof of the alleged 
conversation and as a consequence of it. As 
I have said, I accept Mr. Bose’s evidence 
which disposes of this alleged conversation 
which I may here point out the learned 
Judge does not himself fiud to have taken 
place. 

* * * # 

[4fter dealing at some length with the 
discovery of the bomb in the Dutts’ house, 
and the alleged statement by Air. Gregory 
in the Appeal Court, that he placed no 
reliance on this bomb, Mr, Justice Woodroffe 
said:—] 

To sum up, the learned Judge’s suspicions 
are baaed on an alleged admission of Counsel 
in another case which is not evidence and is 
denied, on an erroneous supposition that 
Mr. Cornish had made an admission which 
he did not; on the matter of which there ia 
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no evidence but- in respect of which explana¬ 
tion might, have been given to satisfy the 
learned Judge, had they been raised by him 
not in his judgment but at the trial. In 
my opinion there is no legal ground for 
suspecting the evidence which is all one 
way and which corroborates the defend¬ 
ants’ case. The bomb was found iu a 
looked room, could not have been put in from 
outside; the key was missing, and no explana¬ 
tion is given either of that, circumstance or 
any other by witnesses who might have been 
called; and the man who is allowed to have 
beeu responsible for the custody of the room 
is not examined and no explanation is given 
therefor. As the learned Judge has observed 
in connection with the non-calling of certain 
witnesses by the defendants, we must assume 
that the evidence of this man and others 
who were living in the house at the time 
would not have been favourable to the 
plaintiff. 

I may observe that it suffers from the 
same defect which attaches to almost every 
important incident in the plaintiff’s case. It 
was not put forward at the time but later 
under circumstances which throw suspicion 
on it. When I say “not put forward” 1 do 
not criticise the fact that the story now told 
was rot put forward in July 190S. Even if 
it were a true story all the facts might not 
then have been known; what I here refer to 
is the absence of mention of Bmomali’s alleg¬ 
ed sudden disappearance or of any suspicion 
as regards its possible connection with the 
discovery of the bomb. 

[Passing on to Bonomali’s story, his 
Lordship said:—] l find Bonomali’s’story 
not merely unproved as the learned Judge 
appears to hold it to be, but one which has 
been disproved by reason first of the sus¬ 
picious circumstances under which it was put 
forward, including, as the final act of those 

circumstances, the uncontradicted evidence 
that the Pleader Kishori Pothi Roy attempted 
to get the constable to support it; secondly 
because of its inherent improbabilities; thirdly 
because of the falsity apparent both on the 
face of Bonomali’s deposition and from other 
parts of the record; and fourthly, because 
what, in my opinion, is an integral portion of 
that story, namely, the alleged taking of the 
hoy to the Monlvi by the c instable ICartin 
ban boun conclusively provod to bo unt.-uc 


There is also, of oiirse, the evidence of the 
Monlvi in denial of it. 

Now if this be a false story, who is 
responsible for it? Mr. Dutt. has argued 
that his client may have been deceived bat is 
it likely that this old man nearly of 72 was 
deceived by this boy? It is obvious, of course, 
that if he has told an untrue story he has 
been put up to do so by the plaintiff and 
possibly also by others, of whom I believe 
the plaintiff for reasons given was a mouth¬ 
piece. Tt is obvious also that if the plaintiff 
has beeu instrumental in putting forward an 
untrue story, that in itself, apart from auy 
other oircumstauces, gravely discredits both 
his case and evidence. 


I next pass t.o the arres'. of the 
plaintiff. The first question which arises 
is whether Mr. Weston was in law justifi¬ 
ed in effecting that arrest. Section 5 of 
the Explosive Substances Act (VI of 1908) 
enacts that a person who knowingly has ia 
his possession or control an explosive 
substance under such circumstances as to 
give rise to a reasonable suspicion that he 
does not have it in his possession or under 
his control for a lawful object, is punishable 
unless he shows that he had it in his posses¬ 
sion or control for a lawful object. There¬ 
fore, once it is established that a person 
has under such circumstances in his posses¬ 
sion or uuder his control an explosive sub¬ 
stance, the statute casts the onus ou him of 
pioving that he had it in his possession or 
control for au innocent purpose. Seotiou 6 
ot the same Act deals with abettors. Any 
person who by money, provision of premises, 
supp y of materials or in any other manner 
a ets oi is accessory to the commission of any 
o ence under the Act, is punishable iu the 

same way as if he had com nitted the offeuoe 
itself. 

I he first question then is whether the bomb 

must be taken to have been in the plaintiff's 
possession or control. The bomb was not 
oun in any place in the separate and 
-o usive possession of any other person 
ban the plaintiff. I, was found in the 
Ai e a V? ^ coramou room in possession of 

which m ^’ by ' vho, “ was used and to 
in Gun p V a As pointed out 

'"Q<*een-E,n P r< ss v. Si „ lgani L ll (o) wUere 
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articles are found in a house in such a place or 
places as several persons living: in the house 
may have access to, there is no presumption 
as to possession and control that those articles 
are in the possession or control of any other 
person than the karta or house-master (in 
this case the plaintiff). This case was 
followed in the criminal appeal of Santosh 
against his conviction to this Court. There 
the Chief Justice said: “Had the bomb been 
found in San tosh’s room when the search was 
made there, this might have been fair 
ground for imputing to him possession or 
control within the meaning of the Act. 
But the discovery in the boitakhana , a place 
equally open to others, taken by itself points 
no more to possession or control in Santosh 
than in the others who had equal access 
with him to this place.” The judgment in 
appeal also holds that in such a case the 
karta or managing head of the family is 
prima facie responsible. But in this case 
the learned Judge holds that he was not, 
and as the Appeal Court held that the 
discovery of the bomb in the boitakhana did 
not indicate an exclusive possession by 
oantosh, it follows according to the judg¬ 
ment that the bomb must be deemed to 
lave* been in the possession of nobody, and 
nobody was liable to account for it. But 

lf the bomb w aH there, it was obvious 
that some one was accountable for it. The 
grounds for this conclusion are that the 
olice having acted on information showing 
that the article was in the exclusive 
possession of Santosh, they were not 
entitled to arrest the plaintiff merely on 
e ground that the bomb was in fact 

in a Public room in the house of 
which he was the owner. The answer 
however, in the first place is that this 
aoes not correctly represent the informa¬ 
tion which the Police had. The reports, 
it is true, do not mention the plaintiff and 

f tbat was Santosh who took the 
bomb to the house. The reports do not 

state that the plaintiff had no responsibi- 

f ! y ’ n , or do they, nor could they, state 
that after the bomb was taken by Santosh 
to the house,, it remained in his exclusive 
possession They deal with the movement 
or the bomb only during the period anteee- 
dent to that act. What they say is that 
the bomb was taken by Santosh to the 



boitakhana , a room which is a public 
room, where it was found. And for a 
finding in such room the owner of the 
house was responsible. It is quite possible 
that information may show that an explosive 
substance is taken to a house by a particular 
person, and that when it gets there, another 
person may also become liable for its posses¬ 
sion. The bomb having been found in 
what is by law the plaintiff’s possession, the 
latter was oalled upon to account for such 
possession, though information showed that 
before it came into his possession, it was 
in the possession of someone ehe, namely, 
his son, who was also the means by which 
it came there. It may well be that a person 
may take a bomb to the house of another 
and ask the latter to keep it for him, and 
the latter may do so or permit it to be kept 
in a place which the law deems to be his 
custody, in short, the finding of the bomb 
in the possession or control of another 
justifies his arrest. 

The learned Judge, however, next holds 
that the arrest was not justified as the 
pleadings show that the defendants did not 
arrest the plaintiff as the owner of the 
house under section 5, but as an accessory 
under section 6 of the Explosive Substances 
Act. He is of opinion that a different 
defence has been set up to that raised 
in the pleadings. Had this been so, I 
should have been ill-disposed to shut the 
defendants out on a merely technical plea, 
seeing that it in no way affected the evidence 
which the plaintiff had given or might 
give, and that the plaintiff has shifted his 
own case from that stated in the plaint 
throughout the whole trial. In my opinion, 
however, the learned Judge’s finding is not 
justified. 

In the first place it is, in my opinion, im¬ 
material. in this case under what section of 
the Act the arrest was made, if, in fact, 
the circumstances were such that the Act 
justified arrest. If a person were arrested 
say, on a charge of theft, but it turned out 
that he should have been arrested for 
criminal misappropriation, it seems to me 
apart from any question of surprise and the 
necessity for calling any particular evidence, 
to be hardly possible or sensible that he could 
briug a suit for malicious arrest, claiming 
Rs. 10,000Jor other damages saying: “it is 
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quite true you could have arrested me for 
criminal misappropriation, but as y >u did n >t, 
and pursued mo for theft, 1 want my 
damages, because, though liable in fact t.) 
arrest, the warrant was issued under the 
wrong s°c l ion.” Such a conclusion would, 
it appears to me, stultify the law. I may 
cite in this connection the observations of 
Mr. Justice Harington iu 'Unr'\e v. Broiendri 
Ki shore Roy Chowlhry (3) the appeal in 
which has recently been decreed by the 
Privy Council*: “ In the course of the 
argument there was some discussion as 
to which of these Acts the defendant pur¬ 
ported to act unch r. That to my mind is of 
very little importance. The defendant is en¬ 
titled to call in aid any Statute which justifies 
his action, quite irrespective of whether it was 
present or not to his mind, when fie ma le the 
search.” The present case is not even one 
of different Acts, but of different, sections 
under the sane Act. I is, however, unneces¬ 
sary to decide this question in the present 
suit, as the learned Judge is in error in sup. 
posing that the warrant w is under section «j 
and not under section 5. 


The learned Judge, however, gave effect t 
this belated argument, and has held that not 
withstanding the application for warran 
arrest and proceedings were under sec 
tions 4 and 5; that the plaintiff himself state 
and understood that he was being proceed© 
against under sections 4 and 5, and that hi 
Counsel at the trial proceeded on the sam 
basis the defendants were not entitled 
say that, they acted under sections 4 and 
because they are held to have pleaded ( a i 
parently in ignorance of the plain facts) tin 
the plaintiff was arrested as an accessot 
under section 0. There is no mention ( 
that section in the written statement hi 
the learned Judge reads tho reference i 
accessory as implying action under that 

lion The word accessory is, however theJ 

used not with reference to the warrant bi 
to the information which the Police h« 
received, prior to the application for a w 

rant. It was thought that that informatio 

(3) 2 I nd. Cus. 436; 36 0. 433 at -m. - . 

307; 13 C. W. X. 4.7S; 9 0. L. j. 29S J ° M * U ' 

J- M. L. J. 1/1; 1(1 a. L. J. 193- V, u ; Sl> 

14 Bom. b. 1«. 717; 16 C. L J T f. p W ; N 7iit 

39 C. 953— Ed. ' ’ 1,j Cr - b. J. 69: 


coupled with the circumstances of the case, 
including the fact of the bomb being in the 
bouse, of which the plaintiff was owner, raised 
a reasonable suspicion against the plaintiff 
that he was fully aware of what was being 
done. The application for the warrant was 
actually under sections 4 and 5 aud against 
the plaintiff as owner of the house. If the 
proceeding bad been under section 6 , presum¬ 
ably the written statement would have so 
said. It could not have done so, however, 
unless the gentleman who drew it had never 
seen the applicat ion, warrant, and proceedings 
in the case, including the plaintiff’s own 
petition. However this be, it is plain that 
an erroneous statement in the pleadings 
(assuming that for the sake of argument, 
though not holding that there svas one) can¬ 
not overcome the Actual fact* apparent on the 
face of the record and admitted by the plaint¬ 
iff himself and his Counsel. The latter 
should not (after having dealt with the case 
as one under section 5) have been permitted 
to shift bis ground in the last stages of the 
case iu reply. 1 hold that it is established 
beyond all doubt, that, action was taken under 
sections 4 ami 5 and not section fi, and that 
the defendants are not precluded by anything 
iu their pleadings from avowing that which 
is plainly the fact. If, as I have found, the 
defendants were not responsible for the bomb, 
then section 5 justified the arrest of the plain¬ 
tiff on its discovery in bis house. In fact, 
Mr. Dutt is recorded as having said in the 
first (Joint, that, if the plaintiff had been 
arrested on tho 8th .Inly, nothing could have 
been said; ’ and this for the reason that the 
plaintiff was the owner of the house. His 
caso then, and until be shifted it in reply* 
was that, his client should (if the defendant’s 
case be true) have been arrested on the 8th 
July, but the fact that he was not, but later 
on, on the -3rd, showed that Mr. Weston 
had no bona ri ic belief in his right to pro¬ 
ceed against him as the owner of the house. 
x '• » * 


Mr. Dutt who personally cross-examined 
ho witness Pui aniununda who was making 
^targes against him, suggested to hi in that Mr. 

eston, in conceit, and conspiracy with the 
i Ioulvi and Mr. Hadrill, put up this witness 
h> tell a false stoiy, and either forged or 
put. forward this document knowiug it to be 
oiged, which suggest ion the wituess deuied* 
suggoatiou was supported by auother 
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that Mr. Hadrill and the Counsel then 
appearing- for the Crown, were putting up 
with Mr. Weston and that the witness 
Akshoy Pal was there also. As in other 
cases, an attempt has been made before 
us to show that what was suggested was 
not that which the question put obviously 
meant, and that there was no charge against 
the defendants of fabricating this docu¬ 
ment, or using it, knowing it to be fabri¬ 
cated. This explanation I do not accept. 
The A dvocate- Q-enei al subsequently took 
exception to the examination. From that 
discussion, it appears that the charge was 
undeistood and stated to be one of pro¬ 
curing false evidence and fabricating a 
document, or using as genuine a document 
known to be forged. Instead of Counsel 
for the plaintiff at once rising and saying 
that this is not our charge,” they acquiesced 
* a it and stated that they accepted 
full responsibility for it. In examination- 
in-chief Mr. Weston was examined as to the 
charge, which was specifically stated.. 

Again, Counsel for plaintiff acquiesced in 
the charge being as then stated. Again, 
according to the transcript, Mr. Dutt 
repeated his aocusation of fabrication when 
Mr. Justice Fletcher pointed out that it had 
not been put to Mr. Hadrill, nor, I may add 
to Mr. Weston, in cross-examination. And 
the learned Judge in his judgment, while 
holding the document to be a forgery, 
added : But while saying this I am 

satisfied on the evidence that there is not the 
slightest ground for suspecting that either 
Mr. Weston or Mr. Hadrill had anything to 
do with it, nor did they in any way suspect 
that it was not a genuine document.” An 
application was made to Mr. J. C. Dutt, 
Attorney for the plaintiff, to state the 
grounds on which this question was put, 
but Mr. J,0. Dutt replied that he was advised 
not to answer. An application to the 
Court by Mr. Hadrill for an inquiry was 
refused, the matter being 'pendente lite . 
Before us the matter has been put in this 
form, namely, that the document was put 
forward at the instance of Mr. Weston, 
though Mr. Bose says whether Mr. Weston 
had knowledge that the document was 
forged, he ‘cannot say” nor can he say 
that the document was made at the 
instance of Mr. Hadrill. In my opinion, 


this is not a creditable manner of dealing 
with the question. In the first place no 
attempt should have been made to deny 
that the charge made was that which 
appears on the face of the question ; which 
was understood and stated without objection 
by Counsel for the defence ; which was 
put to Mr. Weston without objection ; which 
was repeated in express terms by Mr. 
Dutt in his reply ; and which was so under¬ 
stood by the learned Judge who rejected 
it. Secondly , the learned Judge having 
found, as the fact is, that there was 
not the slightest ground for the charge, 
learned Counsel should frankly have with¬ 
drawn it and then stated to the Court the 
grounds, if any really existed, on which Mr. 

Dutt considered himself justified in put¬ 
ting it. 

Such grounds as have been put forward 
by Mr. Bose (for Mr. Dutt has not him¬ 
self attempted to justify his charge) are 
no grounds whatever for the charge, 
which should never have been made. Mr! 
Garth has, in consequence, asked us to 
refer Mr. Dutt s conduct in preferring this 
unfounded charge, to the Court, for con¬ 
sideration whether action should be taken 
against Counsel in respect of it. I do not, 
however, propose to do so, notwith¬ 
standing the number and reckless 

character of other unfounded charges, ex¬ 
ceeding any in my experience, which have 
been made in this suit, because I think 
that, with this expression of opinion, this 
case, which has already occupied enough 
of the public time, should in all its 
aspects now come to a close. I wish, however, 
to add some observations to what I have* 
said. After this charge had been made 
the Advocate-General requested the Court 
to ask Mr. Dutt whether he made the 
charge on instructions, and if so, on whose. 
Mr. Justice Fletcher appears to have con¬ 
sidered that he was not entitled to do that. 

In my opinion the Court is so entitled, and 
that were this not so, it would be powerless 

to prevent that abuse of cross-examination 
which the law directs. Instructions to Counsel 

further are only privileged in the sense of 
being protected from disclosure to theopponent 
There is no privilege as against the Court. If 
the latter calls for written instructions it can 
notobviously use them as evidence in thecause 
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which is tried, and for the purpose of soch 
trial would have to treat them as confidential. 
They could, however, iu my opinion, be called 
for then and there, and be used after the 
trial on the determination of the question 
whether disciplinary action should be taken 
against Counsel by the Full Court to which 
the matter would then have to be referred. 

If the Court were shorn of this power it 
might not be able to take such action iu a 
class of cases which most justified it. The 
learned Judge also appeared to think (see 
interlocutory judgment not printed, dated 
2nd February 1911*,) that he was prevented 
from acting by reason of the fact that the 
question reflected uot ou the witness but on a 
third party, and that section 150 of the Evi¬ 
dence Act must be referred back to sectiou 
146 which, in the opinion of the learned 
Judge, had no application. I am myself 
not prepared to hold that, even if sectiou 146 
did not apply, the Court could not do that 
which is necessary for the effective exercise 
of its disciplinary powers over Advocates; 
but I may further point out that even ou a 
strict reading of these sections, section 146 
did apply, for the question, though it did 
reflect on third parties, also reflected on the 
witness. I wish further to add that, in 
my opioioD, it is not sufficient even to plead 
instructions. Couusel have a responsibility 
in the matter, and are not justified in making 
serious charges of fraud and crime uuless 
they are personally satisfied that there are 
reasonable grounds for putting them forward. 

In connection with this question of cross- 
examination, which appears to have beeu often . 
conducted . both in form, manner and tone 
in an insulting and provocativo way, L notice 
that Mr. Dutt claimed to be entitled to regulate 
the civility which he should extend to a wit¬ 
ness. Ou an objection by Mr. Gregory to the 
offensive tone of Mr. Dutt’s examination of 
Captain Weinman, he is recorded as saying : 

I have been more civil than he deserves.” 
1 see no ground for this observation in the 
evidence, and provocative remarks of this 
kind to witnesses should be disallowed. On 
another similar objection, in the case of 
another witness, the Court is reported to 
have remarked that it must allow some 
latitude to Counsel. In my opinion, no 


* But this judgment 
U 'i v. 1 ). \Ve*ton, U I ml. Ua«f. 


j? printed in Peary Mohan 
n,, “ 30 


[i9U 

latitude should be allowed in such matters 
at all. The cross-examination also contains 
a large number of nufair and misleading 
questions. When, moreover, Counsel puts 
it to the witness that he may take a state¬ 
ment from him, or other .vise states the 
case, care should be taken to see that the 
witness may not have grouud for thinking 
that his confidence has been misplaced. 

***** 

[After going at length into the arrest of 
the plaintiff and the reasons given for it by 
the plaintiff (that Mr. Weston wautedtogeta 
confession from Santosh) his Lordship said:] 

How did the plaiutiff come to make au 
houest or any other attempt to get a con¬ 
fession unless the plaintiff believed that his 
son’s guilt was at least in doubt? He 
protests now that he all along believed in 
his innocence but how could he as Santosh’s 
father counsel his son of au excelleut truth¬ 
ful nature to say that which both he the 
plaiutiff and his son knew to be false? If it 
be suggested that so far he betrayed the 
interests of his son as to counsel a falsehood 
to save himself from arrest then that is a 
circumstance of additional discredit against 
his testimony. He says I came to know 
what the Police wanted Santosh to state 
from the date of his arrest. All I came 
to know was the Police wauted him to 
make a false statement according to their 
desire . How then could he oounsel his 

sou in any case to confess? Sautosh too, 
is represented as taking a strange attitude. 
He had, if his evidence be true, beeu 
repeatedly tutored to give what he says 
was false evidence implicating iunooeut 
people in an imaginary Bomb Conspiracy. 

How he says, he told the Police, "can I 
tell such lies . \ et. we subsequently find 

him to state, to use his own words, *all 
that 1 should consider reasonable aud that 
I would uot bo able to implicate innocent 
people . llut what could be reasouableP 
ho could he at all implicate on the assump¬ 
tion that the plaintiff asks us to make that 
the reports on which the Police acted are 
wholly false? Who was there that was not 
innocent when there was, as we are told, no 
such thing as a Bomb Conspiracy at Mid- 
napoie, oi even, if we are to believe some 

ot the witnesses, no such thing as sedition? 

Aud then, having pressed his son to confess, 
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lie says: I was very much distressed at 
hearing 1 Santosh had confessed. I was nearly 
at the point of death”. He might well 
have been distressed to find his hopes of 
Santosh’s innocence falsified. Bat it is 
difficult to piece this evidence with the 
rest when he says “whatever the confession 
was that Santosh made, my belief is that 
it was altogether a false confession”. The 
evidence to my mind shows that the father 
was pressing his son to confess if he was 
gailty and of his innocence at that time he 
was in doubt. He appears according to the 
under-trial ticket lo have seen his son on four 
dates between the 12th and the 22nd July, 
u. here note that at page 680 the word 

_ interviews” shown against 22nd July, 1903, 
is an error. In the original to which I have 
re f erred, the word is in the singular, the 
alleged afternoon visit of which there is no 
record, is denied. On the 19th he saw Mr. 
Weston after one of such visits. He intend¬ 
ed to and did continue them aud asked Mr. 
Weston if he might see him again after he 
had seen his son possibly to report the effect, 
if any, of the attempts to induce his son to 
confess. These facts have now been twisted 
into the present story according to which 
the plaintiff never had any doubts of his 
son s innocence and that though he con¬ 
tinued to induce his son to confess, he pro¬ 
tested to Mr. Weston that “if his son was 
guilty in the least respect, he was ready 
himself to be hanged”. Interviews which 
are (as were admittedly the first two) of 
the plaintiff’s own seeking are now alleged 
to have been sought by Mr. Weston who 
is represented as bringing pressure on the 
plaintiff to induce his son to make a false 
confession. Advantage has been taken of 
the fact that there were in fact some 
interviews and one chit (both of which, as 
result shows, would batter have been 
avoided). And to all this is tacked the 
story that Mr. Weston then discussed the 
subject of the plaintiff’s own innocence 
also; and after affirming it threatened to 
send him to Jail because he had failed to 
get the false confession he was seeking. 
This last story does not appear at all up 
to the date of Mr. Macpherson’s inquiry 
and at that inquiry not only is no such 
complaint put forward as is now done, but 
Mr. Weston is himself represented as an in¬ 


nocent man, misguided”, as the plaintiff says 
he himself was, by the Police. The first 
setting forth of this story that I can discover 
is in the mendacious article of the Medini 
Bandhub written shortly before the institu¬ 
tion of this suit, with, in my opinion, the object 
of preparing the ground and inflaming public 
feeling. When the suit was in preparation it 
was probably thought inadvisable to leave 
the case as to the arrest dependent on in¬ 
ferences from the facts only such as the non¬ 
arrest of the plaintiff on the 8bh July and 
the fact that Santosh s confession followed the 
arrest of his father. In order to make the 
suit sure a new story was set up, simple and 
if true, conclusive bub, in my opiuion, clearly 
invented and false, according to which m 
express terms Mr. Weston should be made to 
confess his own wrong and the plaintiff 
should be able to say that Mr. Weston was 
guilty because he had told him (the plaintiff) 
so. This and the Banomali story are not the 
only instances of concocted evidence pub for¬ 
ward in the name of the plaintiff who has 
made so many unfounded charges agaiosb 
Mr. Weston and numerous uufounded or 
unproved charges against the Police. As I 
shall have occasion later.to say, the plaintiff 
has not come to Court with clean hands. 

I disagree with Mr. Justice Fletcher’s con* 
elusion on this issue a3 regards Mr. Weston. 

I hold that he in good faith believed in 
his right to arrest th9 plaintiff, that it was 
not done with the indirect object alleged 
and that the provisions of the ladiau Ex¬ 
plosives Act, in fact, justified the arrest. 

[_As regards the Police in this issue, his 
Lordships said:]— I hold that the Police 
defendants are not liable in respect of the 
alleged malicious arrest or the procsedings 
which followed it. 

(Passing on to the various charges made 
against the defendants, his Lordship said:_] 

There is d>ab\ thoagh Mr. Djtt denies 
it, that corruption was assigned against Mr. 
Weston. If it was not so assigned and Mr. 
Dutt’s statements were correct, how did the 
learned Judge come to say “l disbelieve 
altogether the suggestions of a corrupt 
motive that has been made against the defend¬ 
ant, Mr. Weston.” And what further was 

the object of Mr. Dutt’s cross-examination 
of Mr. Weston regarding the sale of his 
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motor car? Mr. Dutt must be aware that 
the sale of Mr. Weston’s property is wholly 
irrelevant, unless some allegation of corrup¬ 
tion is associated with it, and this was so 
understood by the learned Judge who holds 
that the matter has been satisfactorily ex¬ 
plained. The present, however, is an instance 
of the mode of attack adopted in this 
case. Charges have been made by way of 
covert insinuation, indications as Mr. Dutt 
calls them, a method which possesses this 
unfair advantage that the “charges” may 
be insisted on or repudiated as never having 
been made at convenience. There also ap¬ 
pears to have been a covert suggestion about 
which we have nothing in appeal that Mr. 
Weston had received a bribe from the 
Rajah of Mahisadal as consideration for not 
taking proceedings against him. In the 
cross-examination of the Mouvli, it was 
suggested that Dr. Bunkira Chandra Ghose 
had been honoured by Government on the 
recommendation of the defendants, because he 
had made a bomb for their alleged conspiracy. 
That this was a suggestion made clear by 
the Court’s statement of its understanding of 
the trend of the cross-examination which 
was not then repudiated by Counsel for the 
plaintiff. Before us, however, the learned 
Counsel disclaims that he made any sugges¬ 
tions against Mr. Weston but against the 
Mouivi only though Mr. Justice Fletcher’s 
statement clearly embraces all the defend¬ 
ants. There is no foundation for this 
suggestion and I am not aware that the 
Government grants honours on the reom- 
mendation only of a Deputy Superintendent 
of Police. Those who make charges should 
also have the courage and sense of fairnoss 
to put them squarely and clearly. 

Ln conclusion I would point out with re¬ 
ference to those alleged bribes that the 
objection to the evidence is not merely that 
it was not put forward in the first instance 
but when it was put forward as in 
the case of Jamini and Rajendra, the case 
made was different, and the evidetico now 
given in proof of the bribes is otherwise in a 
high degree unsatisfactory. 

I now pass to the alleged tutoring and 
recording of the confessions of Surendra. 
I have already made general observations as 
to the charge of tutoring when dealing with 
the main case andonly now deal with the points 


directly, touching this witness. Surendra 
says that after he had been assaulted by 
the Police be told Ashutosh who counselled 
him to say what the Police wanted and not 
suffer and then to disclose the truth in Court. 
But the witness says he refused on any 
account to tell a falsehood. What he says 
induced him to subsequently make a falso 
confession was the fact that in his presence 
the Mouivi advised Dal Mohan to put a 
bomb in bis house and then arrest the lalter’s 
brother. This lie says made him anxious 
and he yielded to the advice of Ashutosh. 
Then follows the story, with which 1 have 
already dealt, of tutoring from large pieces of 
paper two feet long. This alleged tutoring 
from large pieces of paper was not, the witness 
says, mentioned in his refciactation statement 
because he did not then recollect it. Later 
ho says he had not forgotten it but in the 
hurry ho omitted to mention it. In his 
statement before Mr. Macpherson he says he 
bad forgotten it. When again Mr. Reid, 
the Magistrate, visited the .1 ail on complaint 
of an attempt by the Police to influence his 
statement was made. Surendra was then 
taken to Mr. Weston and though the latter 
is said to have been in the conspiracy, the 
Mouivi is represented ns telling the accused 
that, if the Sahib asks if they had been 
tutored they were to say “no” and that if he 
asked what soi t of treatment they had 
received they were to say “excellent treat¬ 
ment. ” Surendra was taken to the Magistrate’s 
bouse and there made what is said to be a 
falso confession which was taken by the 
Deputy Magistrate under the direction of 
Mr. Weston. On the report of Tj\ l Mohan 
that, the accused wished to make a confession, 
Mr. Nelson recorded the order "Babu S. N. 
Obakiavarti to record confession, W. H. IN. 
15-h Previously Mr. Weston bad sent the 
Magistrate a slip which is in evidence asking 
to come and see him as be wished him to 
record a statement in Bengali. A charge is 
made agaii st Mr. Weston in respect of Mr. 
Nelson s memo, which is formulated in Mr. 
Dutt s statement in the lower Court. 4 *it mnst 
have been done with a view to protect Mr. 
Weston. 1 repeat, it. half a dozen times.** 
Liter Mr. Dutt put it to the defendant Lai 
Mohan I put it. to you that this document 
ms been subsequently fabricated for the 
purpose of showing that Mr. Weston ha<J 
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nothing to do as District Magistrate in con¬ 
nection with the recording of Snrendra’s 
confession, do you deny it? Answer—That 
is entirely false. I say this because in that 
case I would have concealed the fact of 
going to the Deputy Magistrate.” In other 
words the charge is that Mr. Weston wanted 
to hide the fact that he was not responsible 
for the examination of Surendra by the 
Magistrate. This groundless charge has been 
persisted in before us. The answer to it is 
that Mr. Weston in the Sessions Court iu 
December 1908 in examination-in chief, so 

far from concealing the fact, stated 
himself to the Court that it was he 
who had sent for the Deputy Magistrate 
and the chit which shows that he did is pro- 
duced. As Mr. Nelsoa explains, his formal 
order was necessary to regularise the proceed¬ 
ings. There is no foundation for this charge 
of fabrication and so forth which the learned 
Judge does not notice possibly because he 
was of opinion that there was nothing 
in it. It is one of those which I have 
already said learned Counsel should never 
have made. 

[As regards the other charge made in 
respect of Surendra that he received three 
serious kicks from the defendant Ij xl 
Mohan, his Lordship observed :—] 

It is obvious that the fact that a third 
party was kicked (if the story be true) on 
the llbh August, has no bearing on the issue 
whether the defendants put a bomb in the 
plaintiff’s house prior to the 8bh of the 
preceding July, or arrested without cause 
the plaintiff on the 23rd of that mouth, 
however reprehensible in itself such savagery 
would be.' Objection was also taken to the re¬ 
ference which the learned Judge says he 
made after the trial was over to some 
medical works not stated. The objection is 
well founded, for whatever a Court relies on 
should be made known at the trial to the 
parties, so that they may have an opportu¬ 
nity of adducing evidence or argument on the 
point : Durga Pr isad Singh v. Ram D lyal 
Ohaudhuri (4). 

###-#* 

There is one general remark which is 
applicable not only to the charges I have 
mentioned but to other parts of the case. 

(4) l) til MO. 153. 

% 


The learned Judge has not considered when 
and in what form they were first put forth. 
It is obvious that charges which are brought 
forward at a later period in neglect of 
previous opportunities must always be re¬ 
garded with suspicion. It is true that 
timidity will account for some such cases 
of failure. There are others who though 
not themselves afraid desire to avoid mak¬ 
ing trouble for themselves. There is also 
a disposition of which the evidence of tho 
witness, Ram Saran Shaba, is an instance. 
He says he did not mention a bribe (alleged 
to have been exacted by the Police) to Mr. 
Macpherson as ‘‘we were not sure then as 
to what side the Commissioner was going 
to put his report.” This disposition, how¬ 
ever, to wait and see which way the wind 
blows whilst it may sometimes keep back 
the truth is also responsible for another 
result. When the investigatiug authority 
is deemed to be favourably receptive, all 
manner of doubtful and even false charges 
are likely to be made with alacrity. In the 
present case there are two special circum¬ 
stances which render belated charges sus¬ 
picious. hirst, there is the numberof them; and 
secondly , there is the fact that we are not 
here, dealing with some one individual but 
with an organised opposition whose leaders 
and members are educated professional and 
iu some cases wealthy persons of position 
who were on the look-out for and presumably 
quick to put forward charges against the 
Police if and when made. 

I now deal with the question whether 
Mr. K. B. Dutt should have accepted a 
retainer in this case ; whether he should 
have been called as a witness; and w’nab is the 
effect of his not having in fact been called. 
Though these matters raise questions of 
professional onducb I am n >t dealing with 
them simply on this ground but because 
they have a most important bearing on the 
decision of this case. Objection was taken 
before Mr. Justice Fletcher to Mr. Dutt’s 

appearance as Counsel iu this case on the 

* 

following main grounds : That he had a 
personal interest in, and had in fact 
‘engineered’ the case ; that he had a personal 
knowledge of the facte of the case ; that 
he was a proper and material aod, indeed, 
necessary witness to facts in the case ; that 
having been concerned in preferring charges, 
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lie should support them l)y his testimony, 
and that, both witnesses and Counsel 
would be embarrassed by bis appearance the 
more particularly so as serious charges 
such as bribery, were personally made 
against him. The learned Judge overruled 
these objecticis in the following passage: 
“It was made a matter of deliberate and 
unrestrained attack on Mr. Dutt that he 
had not gene into the witness-box. Mr. 
Dutt has himeelf explained the reason of 
bis abstention and that reason appears to me 
to be satisfactory. His client in whose 
favour his testimony would have been 
given with full knowledge of this saw 
fit to retain him as bis Counsel and it 
cannot be suggested that, there was any¬ 
thing improper in Mr. Dutt’s accepting the 
retainer.” 


this case to which 
not proper. I am 
this view by. the 
given by the Bar 


I will deal first with the question whe¬ 
ther Mr. Dutt should have appeared as 
Counsel in this case. Mr. Justice Fletcher 
is of opinion that it cannot be suggested 
that there was anything improper in his do¬ 
ing so. I should have myself in t he absence 
of any other authority thought that under 
the circumstances of 
I shall refer it was 
however, fortified in 
answers which were 
Council to certain questions put to them 
on this very matter and in respect of 
this very case. We have referred to the Bar 
Council Report with the consent of Coursel 
of both aides. Their deoiaion is, of course, 
not binding on us as Judges. But the 
Bar Council are the recognised authority 
on all matters of professional conduct ar.d 
etiquette affecting Counsel, and their opinion 
therefore, is of the greatest weight and 
valae. The.r reply to the questions put 
to them m tins: (1) If Counsel knows or 
has reason to believe that he will he an 
important witness in a case he ought not 
to accept a retainer therein. (v) if } le 
accepts a retainer not knowing or having 
reason to believe that he will bo suoh 
a witness, but at the opening or at 
any subsequent stage before evidence is 
concluded, it became apparent that, be is a 
witness on a material question of fact bo 
ought not to continue to appear i„ the’case 

unless he cannot retire without jeopardis 

,n * the ,nteresf8 of his client. (3) i f 


Counsel knows or has reason to believe 
that his own professional conduct on 
matters out of which the action arises 
is likely to be impugned in the case be 
ought not to accept a retainer. (4) If 
he accepts a retainer not knowing or 
having reason to believe that his own 
professional conduct, in such matters is 
likely to be impugned but finds 

in the course of the case that it is so 
impugned he ought to adopt the same 
course of conduct as is mentioned in 
clause 2 1 ante. (5) In either of the cases 
mentioned in clauses 2 and 4 there is no 
rule of professional ethics which debars 
a Counsel if he continues to act as 
Counsel in the case from going into 
the witness-box and being cross-ex¬ 

amined. 

I agree with this opinion. The question 
then is whether Mr. Dutt does not come 
within rule (1) and of this on the 

facts there can he no possible question. 
Mr. Dutt. is, 1 believe, one of the lead¬ 
ing citiv.ens of Midnapore and an old 
resident, there, where he is or was the 
Chairman of the Municipality. He is 
also engaged in politics, was Chairman 
of the Midnapore Conference and the 
chief of what is called the Moderate 
section of Nationalist. politicians. His 
position is set. out. in the statement 

which lie had made under section 161 
of the Criminal Procedure Code to the 
defendant Lai Mohan Gnha. Mr. Dat-t 
took some part in what are called Swadeshi 
cases. lie must, lie from his position, of 
course, well aware of the political condi¬ 
tion^ of Midnapore and the ins and outs 
of Nationalist politicians, whether Moderate 
or Extreme in the District. He was himself 
implicated in the informer Laha’s report as 
being a member of the so-called Bomb 
Conspiracy. It. is in evidence that from 
the 9Mi July to the 23rd July the plaintiff 
consulted him almost daily and reported 
to him what, was being done as regards 
iis ^ son in prison, the alleged misdoings 
o the Police ns also the plaintiff’s own 
alleged conversations with Mr. Weston 
,n Particular; ami this is extremely im¬ 
portant; he was according to tlie plaintiff 
° ' < ‘at. Mr. Weston had declared to the 
P amtit that, he knew him to be innocent, 
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that he need not be Dervous but had 
notwithstanding told the plaintiff that he 
would arrest him if he did not get his 
son to make a confession which the plaint¬ 
iff understood Mr. Weston to know to be 
a false one. Mr. Dutt was one of the 
spokesmen of the alleged grievance of 
Midnapore at the visit of Mr. Maddox on 
the 4th of August 1908. If we are to 
believe Maity, he can also speak to the 
fact that Mr. Weston sent more than one 
chit to the plaintiff and the contents of 
them. He was present at the Pleaders’ 
Library on the 15th August when Ashutosh 

made his alleged revelations about the 
Police. On the 16th August he telegraphed 
and thereafter communicated with Govern¬ 
ment on the subject of the alleged mis¬ 
conduct of the Police. He appears to have 
been concerned in the preparation of the 
statements of witnesses sent to Government 
agamst the Police on the 27th August. 
He is said to have directed that note books 
should be kept recording complaints against 
the Police. He was present as Counsel 
on the 31st August when it is alleged that 
the Court was of set purpose kept bv him in 
ignorance of the fact that his clients were 
fahog petitions of retractations of confession. 
He is concerned in the subsequent proceed¬ 
ings. He was present as a spokesman and 
gave evidence at Mr. Macpherson’s inquiry. 
He is said to have had information of a large 
number, if not all, of the principal incidents 
in this oase such for instance as the alleged 
kicking of Surendra and to have had personal 
knowledge as to others. He is charged with 
aving written a letter offering a bribe to 
the witness Akhoy Pal and is alleged to have 
bribed a large number of other witnesses 
in the case. 1 q addition to his own personal 
interest, a number of the actors and witnesses 
in this case are Mr. Dutt’s relations or con¬ 
nections, such as Madhusudan Dutt in charge 
of the room where a bomb at Saroda Dutt’s 
house was found; Rash Behari Ghose who 
Mr. Justice Fletcher thinks sent the “stab¬ 
bing portrait” to Mr. Weston threatening his 
life, Sreenarain Pal implicated by the 
reports, Jogjiban, an accused in the Arms 
Act Case and the Midnapore Bomb Conspiracy 
Case, Santosh, the latter’s mother-in-law and 
Nibaran Chunder Mitter. The circumstances 
point to his having an interest in and having 
taken an active, and I think a leading, part 


in the institution and prosecution of this suit 
which represents in effect his own claims and 
grievances and those of others. It is not 
necessary, therefore, to go into every detail. 
It is sufficient to say that Mr. Dutt’s name 
crops up in every part of the evidence 
either as the person directly connected or 
as having personal knowledge of the facts or 
as beiug in a position to corroborate them. 

It is obvious that under these oircumstances 
Mr. Dutt must have known that he was an 
important witness in the case and it was, 
therefore, not proper of him to have accepted 
a retainer in the action. I wish to add a 
reference to a decision of this Court. One of 
the results of Mr. Dutt’s appearance was this, 
that he had to examine and cross-examine 
as to matters on which he had personal 
knowledge, such as alleged conversations 
between him and the witness. And he 
actually cross-examined a witness who made 
charges of pfrsonal corruption against him- 

Se ^.T a mosfc unseemly spectacle. In the 
decision to which I refer which is unreported 
In the matter of certain Counsel (4th August 
1908) the Full Bench observes as to the 
unprofessional conduct and objectionable 
character of Counsel cross-examining a 
witness as to facts within his personal 
knowledge. Sir Francis Maclean, C. J., then 
said, delivering the judgment of the Court 
I agree with what has fallen from the 
A dvocate-General that the effect upon the 
minds of a Jury of a cross-examination con¬ 
ducted in this method might prove injurious 
to the administration of justice.” The Chief 
Justice here refers to its effect on the Jury 
but as I will later show the fact that 
Mr. Dutt has conducted this case, has 
had a prejudicial effect on the mind of the 
learned Judge. The Chief Justice continued: 

Suppose for a moment that a leading 
Advocate were in cross-examination to put 
to witness in the box a question of this 
sort, why did you not tell me so-and-so 
and so and-so.” The possible effect upon 
the mind of the Jury (and I myself may 
add to the Chief Justice’s observation, the 
Court) might be that they might regard 
the suggestion of Counsel as being pitted 
against the statement of the witness an 
entirely fallacious view with the result that 
in consequence, they might disbelieve the 
latter. The Chief Justice then considered the 
effect which might be produoed upon the 
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mind of the witness himself; how such 
an examination mi*hfc be very embarrassing 
and conducive to his giv.n ? Mwer* he 
might nob ofherwiR9 have given. V? fc,ie ^ 

I add the obvious embarrassment of boun-ei 
on the other side in examining or cross- 

examining to personal charges against then- 

opponent. The objection I mav lastly ad 1 
was not removed by Mr. Oath saying 
instead of “Did I not. do so” “Did I not. 
say so,” “Did not Mr. 1C. B. Dutt do or say 

80 ?” 

I next deal with the question of whether hav¬ 
ing accepted scnh a retainer Mr. Dutt should 
nevertheless have gone into the witness-b >x. 
Mi. Justice Fletcher then says: ‘bating 
done this (that is, accepted the brief' it. was 
in strict accordance with the rules of 
professional ethics of almost universal ap¬ 
plication that having taken up the position 
of an Advocate, he should refrain from 
testifying at a trial which was being 
conduoted by him.” The learned Judge 
places the matter too high, as amongst other 
matters a reference to clause 5 of the Bar 
Council’s reports shows. There is nothing 
necessarily unprofessional in Counsel giving 
evidence in a case in which he appears as 
Buch. There have been several cases both 
in England ftnd this country, in which this 
course has been taken without, objection. 
Two unreported instances are noted in II D. 
Sethna v. Mirza Mahomed Shit mi (5). It 
is true that in that case Mr. Justice Bea- 
mau held absolutely that the Court would 
not allow Counsel conducting cases to give 
evidence on behalf of their clients in respect 
of matters with which they were acquainted 
before they were retained but that they might 
do so as regards matters occurring after their 
retainer. But such decision is, in my opinion, 
erroneous. It omits to notice that Stone* v. 
Bacon or Byron (6) and Dtcnn ( Benia) v. Pack - 
wool( 7) were not followed in Cobhett v. Hudson 
(8). It is opposed to Mr. Iuverarity’s case 
which the learned Judge cites. Considered as 
a rule of absolute exclusion as opposed to an 
expression of opinion of what is desirable 

(5) 0 Bom. L. R. 1011. 

(0) 4 D. & b. 393 ; 1 B. C. Rep. 2 IS ; in L. j o u 
32; 11 Jur. 41: 75 R. R. SSI. ' ' 


(7) 4 1). & L. 395; l B. C. Rep. 312- 11 Jur •> p>. 
R. R. 883», 


the decision is in direct conflict with the . 
Evidence Act and both with the Privy 
Council decision to which 1 next refer and 
the opinion of the Bar Council regulating 
questions of professional conduct above cited. 

The learned Judge who decided that case 
faded to distinguish between competency 
and the opinion that as a general rule it is 
desirable that the same person should not be 
both Advocate and witness. In the Privy 
Council decision CWi v. Petris (9)~ a 
gentleman, named Schroder, was examined 
as witness though Oounsd in the case. The 
Judicial Committee did not disapprove of 
this as contrary to the professional ethics of 
which Mr. Justice Fletcher spooks, bur on- 
the contrary there state 1 that Counsel had 

been properly examined. 

The true rule in such matters is, in ray 
opinion, as follows:—Counsel though they 
may be engaged in the cose are in law com¬ 
petent to testify whether the facts in respect 
of which they gave their evidence occurred 
before or after their retainer*. [See section 
1 IS of the Evidence Act, Cobb fit v. Hudson 
(8)]: the Court, has no authority to exclude 
such evidence if tendered. If is not. in all 
coses a breach of professional ethics for a 
Counsel retained in the cose to give his 
evidence in it. There are coses in which he 
properly may an 1 indeed should do so. At 
the same time it. is recognised l 'y both the 
Court and the Profession that, as a general 
practice it is undesirable, when the matter 
to which Counsel deposes is other than 
formal, that, they should testify either for or 
against, the party whose oise they are con¬ 
ducting. In judging the matter from the 
point of view of what, is desirable as opposed 
to what is legal, much must, depend on the 
circumstances of euch oise. In the present 
ease, having regard to Mr. Dufrt.’s interest 
in the proceedings, the fact that he has taken 
part in the events referred to in them and 
has both personal and reputed knowledge 
of a very large number of the facts testified 
to in the evidence, it was in a high degree 
undesirable that, ho should have been both 
Counsel and witness The i eal objection in 
Mr. Dntt’s case is that he was Counsel in the 
case and not, therefore, as he would properly 


it. It. _ y 

(8) 1 El. & Bl. 11; 22 \j .T., Q. B 11- 17 , ss ; ,, (,> ‘ !’ h \ lL \ :x< ;,0; 1 1 w - N * SlV * 12 Novr , La ' v 
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otherwise have been, a witness .) I may add 
that Curry v. Walter (10) to which Mr. Bose 
referred, has no bearing. There Counsel was 
subpoenaed to prove what had been stated 
by him on motion in Court. The Court 
was of opinion that on such a matter 
Counsel should not be called but that the 
party should prove it by other means or 
witnesses who were present; but it should 
be at the option of the Counsel whether he 
would give his testimony or not. The Court, 
therefore, decided that it was not obligatory 
on Counsel in such a matter to give evidence 
though he might do so if he liked. It did 
not decide that he could not give evidence. 
It is further of no authority in this country 
where a Counsel must obey a subpoena to 
give evidence as any one else must do. 

The next point (which is the material one 
here) is whether the appellants were entitled 
to ask the learned Judge to draw inferences 
adverse to the plaintiff from the fact that 
Mr. Dutt had not been called. This they 
were clearly entitled to do, if it be a fact 
that under the circumstances of the case 
Mr. Dutt could not properly have been both 
Counsel and witness though circumstances 
also show that it was improper for him to 
have been Counsel at all. And if he were 
not Counsel, there can be no possible question 
but that he was a material and necessary 
witness. It was not open to Mr. Dutt to 
act in breach of a professional rule and then 
to plead the fact of such breach both as a 
reason why he could not be a witness and 
also why adverse comments should not be 
made upon the fact that he was not a witness. 
If it be that as Counsel he ought not, 
under the circumstances of the case or other¬ 
wise, to have been a witness then it was 
the act of his client which made Mr. Dutt 
Counsel and he cannot plead his own act 
against such comment. If Mr. Justice 
Fletcher’s view were correct then if a 
litigant is aware that a particular Counsel 
has knowledge of a fact which he does not 
wish to disclose or that such Counsel’s evi¬ 
dence is given to contradict him, he has only 
to retain him and then to say to the Court: 

You must not draw inferences against me, 
because I do not oall the man who can speak 
to the facts which I asked the Court to 
believe, for I have made him my Counsel.” 

(10) 1 Esp. 456; 5 R. R. 743. 


The next question is what is the nature of 
the inference which should be drawn from the 
fact that the plaintiff has put forward Mr 
Dutt as his Counsel and not as his witness’ 
The learned Judges says “Mr. Dutt has himself 
explained the teasons of his abstention (from 
the witness-box) and that reason appears to 
me to be satisfactory.” What those reasons 
were are not stated and the learned Judge 
has, therefore, not placed us in a position 
to appreciate them. But if those reasons 
were that Mr. Dutt had not in fact personal 
knowledge of the facts, or were a statement 
ot the extent to which he was concerned 
with those facts, or as the nature of those 
facts, such a statement being in the nature 
of evidence should have come from him in 
the stand and not from his plaoe at the 
Bar. The learned Judge next says “His 
client in whose favour his testimony would 
have been given with full knowledge of this 
fact saw fit to retain him as his Counsel ” 
How and on what grounds could the learned 
Judge assume, as he here does, that had Mr 
Dutt been a witness, which he was not. his 
testimony would have been given in favour 
of his client? This observation indicates the 
danger to which Sir Francis Maclean, C. J. 
in the ease cited referred, namely, that infer¬ 
ences unsupported by the evidence of Counsel 
himself may be drawn from his mere 
appearance in support of a oase of the facts 
of which he ^is alleged to have personal 
knowledge. too far from the inferences being 
what the learned Judge states it is precisely 
the other way. The learned Judge has him¬ 
self correctly stated the rule when dealing 
»ith the defendants’ case, namely, that evi¬ 
dence which could be and is not produced 
would, if produced, be unfavourable (o the 
person who withholds it. The same rule ap 
plies to Mr. Dutt for whether he could or 
could not as Counsel have given evidence in 
this case, he should not have been Counsel 

and could and should have given evidence for 
the reasons I have given. 


» , . , , -- ^ iuuioac© 

on what points such presumption should in 
this case work. It works as regards every 
of the facts to the chief of which I ha™ 

alluded in which Mr. Dutt was himself a" 

actor for alleged personal or reported know 
ledge I need not repeat them here Thev 
are also mentioned in detail in the evidence 
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I only say here that, in my opinion, the most 
important points affected by this presumption 
are the alleged reports made to Mr. Dutt 
between the 8th and the 2 Ird July as to the 
alleged conduct of Mr. Weston and the 
Police, subsequent information on the same 
points’ received by him; the circumstancos 
leading to the institution of this suit; and 
matters in the suit itself such as the incident 
of the 31st August which Mr. Dutt who was 
then Counsel makes the basis of a charge of 
dishonesty against the defendants and the 
presiding Magistrate Mr. Nelson. So far from 
presuming as the learned Judge does that Mr. 
Dutt’s testimony on these and other points 
would have been in favour of his client, 

I presume the other way and the learned 
Judge might have himself so found if Mr. 
Dutt had gone into the stand. One of the 
chief grounds on which this suit has been 
decreed against Mr. Weston is the alleged 
conversations he had with the plaintiff when 
he is supposed to have repeatedly told 
the latter that he was innocent, that there 
were, therefore, no grounds for proceeding 
against him and that he ueed not bs n9rv >us 
and yet that he expressly avowed his alleged 
illegalities in telling the plaintiff that he 
would arrest him nevertheless if he did nit 
get a confession from his son. These con¬ 
versations are said to have been reported to 
Mr. Dutt at the time. Is it to be conceived 
that if Mr. Dutt had been told about these 
at the time, it would not have been of the first 
importance that this should be proved? 
Would not Mr. Dutt have been called to give 
that presumptively independent evidence 
which the suit now lacks. I assume that 
Mr. Dutt was not called because he could not 
corroborate the plaintiff or his case on 
this and other points. Had he done si it 
would have been necessary for him to explain 
how he did not mention the subject of the 
alleged reported conversations to Mr. Maddox 
on the 4th August, but had, on the contrary, 
no complaint to make against Mr. We 9 ton; 
bow he did not mention it in his letter to 
Government of the 27th August; how it finds 
no place in the subsequent proceedings aud 
does not see the light of day until this 
suit, and lhen, when after Bonomali’s charge 
had failed it is put forward a 9 the basis 

of the new case on which the suit lias been 
decreed. 

In this connection I desire in justice to 


fJounsel for the appellants in the first 
Court to deal with another matter.. Mr. 
Justice Fletcher’ who has, in ray opinion, 
erroneously approved of Mr. Dutt’s conduct, 
has, on the other hand, passed in my 
opinion, an undeserved judgment on the 
conduct of Counsel for the defence. After 
having observed that Mr. Dntt had followed 
the rule of professional ethics he continues: 

“I may observe that this rale of pro¬ 
fessional conduct w a 8 not, I regret to say, 
observed by Mr. Dutt s opponents. This 
observation is based on the fact that Mr. 
Norton called Mr. Gregory (a junior 
Counsel in the case) as his witness, and 
the latter gave his evidence. Mr. Gregory 
was called to repel a suggestion of Mr. 
Dutt, who in his numerous charges has 
not spared members of his owu profession, 
that Mr. Gregory had not in respect of 
a particular matter, viz. % that arising out of 
Exhibit 61, properly and fairly conducted 
the case before the Sessions Judge and 
had attempted to keep back the document 
from the Court. Mr. Gregory from his 
place in the Bar gave his explanation. 
Though not so bound it was properly open 
to Mr. Dutt to accept, a statement made 
in such a matter and in such circum¬ 
stances from a fellow member of his own 
profession. He refused and objected to the 
statement being made. Thereupon Mr. 
Not ton put Mr. Gregory in the witness- 
box, when he was cioss-examined at length 
by Mr. Dutt, who, amongst other matters, 
thrice made to him the misleading sugges* 
fcion that the Counsel Mr. Morrison was 
not present in Court, on the 23rd when 
A. K. Pal who speaks to this dooument 
was examined though it. is clear from the 
record that, he was in fact present. 1 
have already stated what, in my opinion, 
the gen ral rules are as regards the 
calling of Counsel as witness. In my 
opinion Mr. Norton was fully justified in 
calling Mr. Gregory b >t.h in protection of 
the latter’s professional reputation whioh 
had been in fact, groundlessly assailed aud 
of his own clients’ interest. In this con¬ 
nection I may cite an observation of Sir 
Fiancis Miolean, C. J , in the case of 
Nnnio Lilt Bose v. S isionmee Dassi (ll)— l 
can scarcely suppose that any Counsel, if 


(11) l C. 


W. N. U>0 at. p. 183; 


27 C. 428 at p. 430. 
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he understood that the other side were 
not prepared to accept his statement made 
upon his word of honour, would not him¬ 
self ask that he might be allowed to give 
his evidence in the usual way,” 

Mr. Norton has also invited our opinion 
on another matter on which the learned 
Judge has censured him. During the 
examination of the witness Mr. Wilson, the 
latter produced at the request of Mr. H. 
D. Bose who was cross examining him, a 
private pocket book. An irrelevant cross- 
examination on it followed. The book 
being a private one, Mr. Norton marked 
the pages to which Counsel might refer in 
respect of the subject of his cross-examina¬ 
tion, the other pages referring to other 
matters. Mr. Bose, however, looked at pages 
which had not been so marked. On the 
face of it this was highly improper on the 
part of Mr. Bose and Mr. Norton appears 
to have naturally expressed his opinion 
strongly to this effect. The learned Judge 
is, however, stated, not to have then and 
there, as should have been done, determined 
who was in fault. Mr. Bose brought in 
next day a written explanation of his 
conduct which the learned Judge is said 
to have refused to have gone into and 
then the matter ended until the judgment 
when the learned Judge observed as 
follows:—“I may further add that I viewed 
at the timtf and still view with complete 
disapproval Mr. Norton’s unfounded and 
abusive attack on Mr. Dutt’s junior, Mr. 
H. D. Bose.” I do not know what the 
explanation was which Mr. Bose offered 
and on which the learned Judge refused 
to adjudicate and I am not, therefore, in a 
position to say whether Mr. Bose was to 
blame. Prima facie and in the absence of 
proper explanation, Mr. Norton was justified 
in taking strong exception to Mr. Bcse’s 
conduct. The matter ought to have been 
decided then and there, but as it was not, Mr. 
Norton was not, in my opinior, open to 
censure iu the judgment which I may further 
observe states no ground on which it is based, 
though it is clear that the admitted fact, 
that Mr. Bose from one cause or another 
looked at the unmarked pages, called for such 

grounds. 

* * * # 
f.SummiDg up his conclusions, his Lordship 

said:—] 


It is natural to assume that there must 
be some basis for an action in which, as 
appears from the record, so much feeling has 
been displayed. It is well at the time to 
remember that every where in all countries, 
but particularly in this, the smoke is 
always disproportionate to the fire. On 

this matter we can only look to the record. 

It may be, though I do not desire to 
express a positive opinion on the point, 
that Mr. Weston as an Executive Officer 
perhaps possessed in excess the qualities 
which are supposed to be requisite for 

such a service. He acted conscienliously 
with great vigour and perhaps vigour in 
his general dealings with the disaffection 
in his District? These remarks are not 
made as a criticism, for it must be 

remembered, that, as the learned Judge 
points out, Mr. Weston’s position was a 
peculiarly difficult one. As a result, however, 
of his uncompromising attitude, Mr. Weston 
got himself very much disliked by those 
whose views and actions he opposed; and 
that, as also the disaffected state of many 
minds, produced many a threat against his 
life, which I believe not to have been idle, but 
prevented from execution by the measures 
of his safety which Mr. Weston rightly 
took. In the matter also of the particular 
conspiracy dealt with in these proceedings, 
there has been in one case excessive rigour 
and in some others irregularity; I think in 
particular that the plaintiff, an old man of 
about 70, was treated with unnecessary 
harshness in being kept in Jail pending the 
investigation of. the charge against him. 
He might and I think should have been let 
out on bail and thereby much ill-feeling 
spared. I think also that Mr. Weston acted 
with indiscretion in seeing or communicating 
with the plaintiff at all during the pen¬ 
dency of the proceedings against the latter’s 
son, though as I find, such interviews were 
brought about at the instance of the plaintiff 
and not of himself. The circumstance was 
one likely to afford a handle to the charge 
actually made and may have in other minds 
given rise to suspicion. Though I am fully 
satisfied with the explanation he has given, 
his action in arresting the plaintiff when he 
did was also open to misconstruction. 

# * # * # 

This is not the common case of an indivi- 
dual alleged to be oppressed by the Police. 
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It is one in which there is an original and 
powerful combination against tnsso 
Polios d sfe 1 1 ants. Whilst it is possible 
that sash combination was brought about 
by what they did, it is also poisibla thv.it 
was in the nature of a reprisal against them 
for having made and failed to prove charges, 
which under more favourable circurn- 
tancei they might have established for I 
a n fully satisfied that this combination has 
been itself doing some of the things it charges 
against the Police, getting at their informer 
and witnesses or attempting to do so m the 
case of the latter and putting up false 
charges such as that of Bonoraali against 
the M oulvi, Mohesh Rout, against Inspector, 
Kedareswar, and other cases. It appears 
farther that the charges made against the 
defendants were a grin mxst mendaciously 
exaggerated in the “prison story” of the 
plaintiff’s sin in Deb Das Karan’s paper 
the “Medini Bandhab”. This L believe has 
been doue to prejudice the defendant’s ciso 
before it was tried and indicates how 
readily admittedly false charges were 
preferred against the Police. The exaggera¬ 
tion whioh there describes the Polics as 
fiends (rakskasas) showing their “fisrce 
rows of teeth”, Lords of Ghosts ( bhnti ) 
and so forth, affects every incident with 
which they are there charged and others 
which, if Santosh is to be believed, are the 
pure invention of the Editor. But these 
very falsities, if they havejproved embarras¬ 
sing by their absurdity to the plaintiff and 
his family in giving their evidence in this 
case, were probably on account of this very 
exaggeration and appeal to prejudice, the 
more suitable for the purpose lor which 
they were put forth. 

It was under such circumstances that 
this suit with its many charges was filed 
and we have next to see what has become 
of them in Mr. Fletcher’s judgment. I 
take first the case against Mr Westm. 

The following are Mr. Justice Fletcher’s 
conclusions either directly expressed or to 
be implied from his judgment. He has 
found that, the story of tho primary con¬ 
spiracy to falsoly implicate tho people of 
Midnapore and other parts of India is 
untrue as also is the alleged secondary 
conspiracy for the same purpose. lie has 
said that he disbelieves altogether the 
suggestions of a corrupt motive whioh ho 


[1914 

finds were made against Mr. Weston. He 
holds, on the contrary, that his District was 
in a very seditious state and that there . 
was in fact a conspiracy in it. He finds 
that on the information then in his posses¬ 
sion, he was bound to ba very watchful over 
the district of which he had charge. He 
holds that he did not concoct or have any 
baud in the concoction of false reports nor 
in the passing of report.9 known to be false. 

On the contrary, he is of opinion that Mr. 
Weston honestly believed in the truth of 
the reports, and that if he had not,^ he 
would not have acted on them He finds 
that he took steps to test the truth of the 
reports and that if such testing was, as 
the learned Judge thinks, insufficient, it 
was due to no dishonesty on his part, as 
the plaintiff alleges, but to the want of 
opportunity which the administration of au 
excessively heavy district deprived him, and 
to his inexparlenco. Whilst the learned 
Judge is of opinion that the alleged in¬ 
troduction of the bomb in the plaintiff s 
house and in tho house of the Dntts, is 
not proved, he also finds that Mr. Weston 
who bslieved the truth of the reports iu no 
case had any hand or part in such alleged 
crime. He finds that there was no such 
malicious search or trespass as is alleged. 
He is of opinion that Mr. Weston believed 
that Sant. )sh D iss was guilty aud that he 
was entitled to arrest him as he did. As 
regards the proceedings whioh followed 
Sanfcosh’s arrest, tho learned Judge, touching 
Santosh’s confession, says that he altogether 
disbelieves the suggestion that Mr. Weston 
and Mr. Nelson or either of them put to 
Santosh questions whioh they knew to be 
uut-rue and he does not find, aud, therefore, 
pronounces against, the other allegations 
of misconduct which Santosh Dass makes 
against these two officers. He holds also 
that the allegation that Mr. Nelsou aud 
Mr Weston attempted to suppress the 
petitions of retractation of the 31st August 
is not. true and that the incident arose out 
of a misunderstanding. b ist-ly he finds 
that Mr. West >n di 1 nit, as alleged, aiTOSt 
tho plaintiff with the knowledge (as alleged 
in the plaintiff that lie was iunoceut 
because he had cinspired to put the bomb 

in his h nise, and that his motive iu arrest¬ 
ing the plaiutiff was not (as also alleged 
iu tho plaint) to extort a false ooufeaaiou 
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from his sou. Every ore of these charges 
goes by the board in Mr. Justice Fletcher’s 
judgment. All of them are not only, in 
my opinion, false, but very malicious and 
wicked charges for which there is no foun¬ 
dation, of which fact the plaintiff or others 
who are responsible for them must have 
been well aware. The motive for sach 
charges is obvious. There was, as T have 
pointed out, an ill-feeling against Mr. Weston 
which matured into actual threats against 
his life. The reasons for this I have given. 
But it is not only by such acts of violence 
that injury either to an individual or a class 
may be done. Not the least daugerous or 
malicious to either is that which clothes 
itself in the legal form of a false accusation. 
The suit on these findings should have been 
dismissed outright. What, however, the 
learned Judge had done is this: — He has, as 
I have pointed out, put aside as false the 
charges on which the suit is based and 
pronounced against Mr. Weston on another 
and a different charge, viz,, an illegal arrest 
of the plaintiff without authority in fact, or 
belief in his right to do so, and as a means of 
obtaining a true disclosure from his son 
Santosh of a conspiracy which he (Mr. 
Weston) honestly believed to exist. As 
incidental to this finding, his view must 
necessarily be that Mr. Weston has perjured 
himself. Had the plaint been framed on 
these grounds, it might have, as already 
pointed out, been instituted without such 
malice, as I find in the case of the other 
charges, though such a suit would, for the 
reasons l have given, have equally failed. I 
have found, however, that an explanation on 
this matter has been given which entirely 
satisfies me as to Mr. Weston’s bona fides . 
Apart from the fact of the conflict of testi¬ 
mony, not a single instance has been proved 
which convicts this defendant of an untruth. 
Indeed, as I have said, had one single 
iustance of deliberate untruth been established 
against him (his position being what it is). 
I should not have accepted any portion of 
his testimony without good and reliable 
corroboration. On the other hand, the 
plaintiff has put forward numerous charges 
against Mr, Weston, all of which have been 
found both by the learned Judge and myself 
to be untrue. It has been to me a matter of 
surprise that the learned Judge has not, 


either in the case of Mr. Weston or the Police, 
considered this circumstance in judging of 
the relative value of their testimony and that 
pub forward on behalf of the plaintiff. It is, 
in my opinion, impossible to hold that a 
man who has himself and through the 
witnesses he has put forward, made so many 
clearly falsa and malicious charges, is entitled 
to the sa ne credit as if he had never made 
them. On the contrary they discredit his 
case. In my opinion, further, the evidence of 
the plaintiff himself with its prevarications 
and untruths cannot be accepted In parti¬ 
cular, his account of the alleged conversations 
which he had with Mr. Weston, when the 
latter is charged with persuading and 
threatening him and then owning to his (Mr. 
Weston’s) alleged guilty intentions towards 
him, has for the reasons I have given been 
conclusively proved to be untrue. Though, 
therefore, the charge on which Mr. Weston has 
been convicted ought not, in my opinion, to 
have been tried in this suit, it has also, iu my 
opinion, bean shown to bo, as the others 
against this defendant have beeu found by 

Mr. Justice Fletcher and myself to be, 
untrue. 

I pass now to the case against the Police. 
The learned Judge has not found against 
them, either the alleged primary or second¬ 
ary conspiracy, or that they concocted their 
reports or that they put bombs in the house 
of the plaintiff or of the Dutts. In my 
opinion all these charges have been shown to 
be untrue. He has fouud that they conspired 
with Mr. Weston to effect the illegal arrest 
above stated. Iu ray opinion Mr Weston 
was alone responsible for that arrest and 
the Police defendants acted only as his 
subordinates. Mr. Weston is not liable nor are 
they. 

* * * * 

In conclusion I may say that if there be 
any truth in these numerous charges which 
have been preferred against the Police, they 
have not been made out by credible evidence 
in this case. I decide accordingly the first 
and second issues of fact in the negative. The 
sixth issue of fact as to damages is dealt with 
upon the issues of law to the consideration of 
which I next pass. 

***** 

[Passing'over the third and fourth issues as 
nnneoessary, his Lordship continued:-— 
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The fifth Dane raises fcha q lesion of limi¬ 
tation. The Advocate General contended and 
in ray opinion rightly, so far as regards the 
causes of action for malicious arrest and 
prosecution, that the suit was barred. U pon 
these causes of action, the suit should have 
been dismissed in limine. The learned Judge, 
however, stated that he would subsequently 
hear the argument about limitation, and 
would meanwhile hear the evidence. 1 he 
plaint is not, as the learned Judge has stated 
a lt mofussil pleading,” which according to 
Privy Council rulings of about the middle of 
last century and later (when such pleadings 
were often very imperfect) should not bo 
read too strictly. It was, n> doubt, filed in a 
Mofussil Court, but is in the Koglish form of 
pleading, and I should say had bseu settled 
by Counsel, as one would also naturally ex¬ 
pect in a case of this importance^ Now the 
suit i 3 descrihad in the plaint as valued at 
Rs. 10,000 on account of damages for wrong¬ 
ful confinement and malicious prosecution. 
Though the plaint also alleges trespass, it 
seems that the suit was really based on the 
two other torts, as it is in respect of these 
that damage is alleged to be suffered, and 
the cruse of action is said to have arisen on 
the 31st August. 19CS, when the plaintiff was 
pet at liberty. J will, however, assume that 
with malicious arrest and prosecution was 
included trespass. All these acts are well 
known torts, and the oidy peculiarity about 
the suit is that the plaintiff alleges that these 
torts were committed by three mm acting in 
conspiracy, instead of by one. In one sense 
this allegation of conspiracy is immaterial to 
the action, for the acts alleged are such that 
if proved against any one defendant, he is 
entitled as against that defendant to a decree. 
The reason, however, why conspiracy is 
alleged is obvious. According to the plaintiff 
it was the Moulvi who was directly responsi¬ 
ble for the bomb; so, in order to implicate 
Mr. Weston and the other defendants in the 
charge, it had to be alleged that there was a 
conspiracy between him and them to do this 
act. Similarly, it was Mr. Weston who 
ordered the arrest which is alleged to be done 
in conspiracy with the other defendants to 
bring them into the ehargo. Bat the suit 
remains what it is—a 9uit against joint tort¬ 
feasors. If it was a suit against one person, 
would be admittedly barred as regards the 


arrest aud prosecution. I may leave out of 
account the alleged trespass if that was part 
of the cause of action, as the result of Mr. 
Justice Fletcher’s judgment is that there was 
no trespass in fact, and that also is what I 
have held. If the suit is barred as against 
one person, the period of limitation is not 
extended because it happens to be against 
three. This is admitted. But then it is said 
and Mr. Justice Fletcher has held, that there 
is another cause of action which the plaintiff 
has himself nowhere stated. It is said that 
besides the cause of action on the torts, there 
is a cause of action to recover special damage 
by reason of a conspiracy to cause damage. 
The learned Judge accordingly framed an 
issue which does not arise on the pleadings 
alleging a general conspiracy to cause 
damage of which the trespass, arrest and 
malicious prosecution were merely the overt 
acts. I have asked learned Counsel to pro¬ 
duce to the Court authority for the proposition 
on which the learned Judge has proceeded, 
Die., that the same set of facts may constitute 
two causes of action, viz. % for a tort and for a 
conspiracy to cause damage. And none has 
beeu produced. The reason of this is that 
the two exclude oue another. If a joint tort 
is committed, there is no necessity to have 
recourse to any law of conspiracy. Aud 
on au action to recover damage resulting 
from a conspiracy, as distinct from au action 
on a joiut tort, the conspiracy is oue to do 
an act, which, if done by an individual, would 
not constitute a tort, but is actionable by 
reason of special damage having beeu caused 
thereby. The two in fact are mutually 
exclusive. There is a conspiracy to commit 
a crime, a conspiracy to commit a tort, and 
a conspiracy for au unlawful purpose iu 
respect of an act which, if done by an 
individual, would neither be a crime nor ft 
tort. All these may be the subject of 
criminal prosecution. In respect of the 
civil remedy, whore there is a joiut tort, 
the action is on the tort against the joint 
tort-feasors. In any other case, where in 
carrying into effect the conspiracy, the con¬ 
spirators inflict damage on au individual, he 
may sue for the particular damage he has 
^t.hus separately suffered. In the former 
case the cause of action is on the tort, and 
in the latter on the special damage. There 
is a further difference in that in actions 
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on tort, general damage is, except in 
special cases, sufficient, whereas in such a 
conspiracy there must be special damage. 
The class of cases to which the learned 
Judge refers, establishes that there are 
instances in which two or more persons 
can render themselves liable to civil pro¬ 
ceedings by combining to injure the plaint¬ 
iff, although if one of them did the same 
act by himself and without any pre-concert 
with others, he would escape liability, both 
civil and criminal. I agree with the learned 
Judge in thinking that an action on such a 
conspiracy would lie in this country, but 
the point here is different, viz ., what is 
the plaintiff’s cause of action, and what is the 
limitation applicable? It appears to me to 
be quite clear that the suit is on joint torts, 
and that the arrest, imprisonment and pro¬ 
secution are governed by the one-year rule 
under Articles 19 and 23 of the Limitation 
Act. Mr. Justice Fletcher is of opinion that 
though the suit is described as a suit for 
malicious prosecution, it is in fact not one. 
Whilst the learned Judge assigns no grounds 
for this view, it also appears to be incon¬ 
sistent with a previous statement made by 
him, that the plaintiff had two causes of 
action one for damage and one for malicious 
prosecution. As the learned Judge’s finding 
as . regards trespass and search was a dis¬ 
missal on the facts, it is not necessary to 

inquire whether Articles 36 or 39, or both, 

would apply so far as the suit alleges wrong¬ 
ful search and trespass. In my opinion, the 
suit is barred on the other causes of action, 
and should not have been entertained on that 
cause of action on which it has been decreed. 
On the sixth and last issue, I am of opinion 
that if it was necessary, as according to the 
learned Judge’s view of the case it was, to 
prove special damage, such damage has not 
been proved. Portion (but what, is not 
stated) of the Rs. 1,000 which the learned 
Judge has given the plaintiff was, it appears, 
spent to obtain the release of bis son, which 
is not damage to the plaintiff in this suit, 
and no evidence strictly so-called has been 
called to prove the expenditure of the residue. 
These findings dispose of all the issues, both 
of fact and law, before us. 

[Having dealt witb the question of law, 
his Lordship concluded as follows:—] 

1 would accordingly decree this appeal 
3*qd dismiss the suit, the plaintiff-respondent 



paying all (including reserved) C33bs in both 
Courts. 

Coxe, J.— 1 entirely concur with the judg¬ 
ment of Mr. Justice Woodroffe b oth as to 
the order and as to the grounds therefor. 

D. Chitterjes, J.—This appeal arises 
out of a suit described as one for damages 
for wrongful confinement and malicious 
prosecution. The defendants pleaded limita¬ 
tion before the Coart below, but were 
overruled. The question of limitation has 
been pressed before us and I shall deal with 
it first. 

The plaintiff was arrested on the 23rd of 
July and discharged on the 31st of August 
1908. The suit was filed on the I5bh of 
November 1909, i.e., more than one year 
after the discharge, and would, therefore, be 
barred in so far as it was one for wrongful 
confinement, or false imprisonment and 
malicious prosecution under Articles 19 and 
23, Schedule I, of the Limitation Act. The 
plaintiff’s legal advisers evidently saw this, 
and it was stated in the 14t.h paragraph of 
the plaint, that the period of the notices 
served under section 80 of the Civil Procedure 
Code being excluded, no part of the plaintiff’s 
case was barred. The Court below has held, 
however, that no such notice was necessary, 
and no exception has been taken to that 
view of the law before us, and no reliance 
has been placed upon auy such notice as an 
answer to the plea of limitation. It has been 
contended, however, that the suit was based 
on a conspiracy between the several defend¬ 
ants, and as conspiracy is a distinct cause 
of action by itself, the suit must fall either 
under Article 36 or Article 120, and is, 
therefore, not barred; it has been further 
contended that the illegal search of the 
plaintiff’s house is a cause of action which 
at least is not barred, as it would fall either 
under Article 35 or Article 39 or Article 
120. The first contention as regards con- 
spiracy has found favour with Mr. Justice 
Fletcher, and I shall deal with it first. The 
learned Judge has relied on the oase of 
Quinn v. Lsathen (12) and Mr. Dutt has 
also relied on the same in support of his 
argument. The learned Judge says: “The 
truth of the matter is that in a case like the 
present the plaintiff has two causes of 

(12) (1901) A. C. 105 at p. 537; 70 L. J. P. C. 73- 
85 L. T. 289; 50 W\ R. 139; 65 J. P. 70S; 17 T. L. R. 749, 
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one to reoiver llio .Uma-e tliat l«as 


been o eB a«one«l to him as the result ef^he 
mnapiracy, and the other to recover damWM 
for malhious proseont.on against. the de 
ants as joint tirkfe^ir*. " eU 

illustrated by the ease of Quinn ^ 

(12).” With threat deference I think tha 

that case itself contains an answer to the 
argument.. Lord Halebary, m delivering 
the first judgment in that case, says: he 

are two observations of a general charac ei 
which I wish to make, and one is to repeat 
what I have very often said before, that every 
judgment must lie read as applicable to the 
particular facts proved, or assumed to be 
proved, since the generality of the expressions 
which may be found there are not intended 
to be exoositions of the whole law, but 
governed and qualified by the particular 
facts of the case in which such expressions 
are to he found. The other is that a case is 
only an authority for what it acta illy decides. 

T entirely deny that it can be quote 1 for a 
proposition that may seem to foil >w logically 
from it.” Now what are the facts in 
Quinn v. heathen (12), and what dies the 
case decide? The defendants were the 
office-bearers of a trade union; they 
threatened the plaintiff with injury if lie 
employed men who were not members of 
the union; the plaintiff was willing to hove 
his men enrolled as members, but defendants 
insisted on his dismissing them and taking 
members of the union in their plan- 3 ; the 
plaintiff refused, and they then threatened 
a large customer of the plaintiff with injury 
if he dealt with the plaintiff, and thus 
compelled him to cease to deal with the 
plaintiff. The plaintiff brought a suit for 
damages The plaintiff had every right to 
carry on his trade in the way most pro¬ 
fitable to him, provided he did not infringe 
on the right of other people, and so had the 
customer of the plaintiff every right to deal 
with whomsoever he pleased under similar 
restrictions, and the defendants had mali¬ 
ciously invaded this right of the plaintiff 
and injured him by unlawful means, and 
the defendants were, therefore, held liable. 
It was found that there was conspiracy and 
throats carried into execution by the defend¬ 
ants to the injury of the plaintiff, the object 
being not to serve any trade interests of 
their own, but to injuro the plaintiff, be¬ 
cause he would not comply with their requisi- 


ti„„ to dismiss his innocent servants. It is 
true that the concerted action of a .number 
of men has an element of aggravation, and 
is more irresistible than the unaided act 
of a Single individual, aud same of the 
cases support the view that a combination 
of several persons to do an unlawful act 
may be actionable when a similar act by 
an individual is not, but I do not think there 
is any authority for holding that a tort., 
when committed by several persons aoting 
in concert, is different from the same tort 
committed by a single individual. A ires- 
pass is a trespass, whether it is committed 
by one person or by more, and so is a 
malicious prosecution or false imprisonment. 
The combination in such cases may be an 
element for aggravation in the assessment of 
damages, but does not to my mind suffice 
to make it a different tort. In the very case 
of Quinn v. Leathern (12), fjord Lindley said; 
“U was contended at the Bar that if what 
was done in this case had been done by one 
person only, bis conduct would not have 
been actionable, and that the fact that what 
was done was effected by many, aoting in 
concert, makes r.o difference. My Lords, one 
man without others behind him, who would 
obey bis orders, could not have done what 
these defendants did. One man exercising 
the same control over others as these defend¬ 
ants had, could have acted as they did, 
and, if ho had done so, l conceive that he 
would have committed a wrong towards the 
plaintiff for which the plaintiff could have 

maintained an action ” 

In a similar case, Giblan v. National 
Amalgamate l Labourers* Union of Great 
Britain anl TreLiwl (Id), Lord Justice 
Rom or said: “l should be sorry to leave 
this case without, observing that, in my 
opinion, it was not essential, in order for the 
plaintiff to succeed, that bo should establish a 
combination of t wo or more persons to do the 
acts complained of;” and Lord Justice Stirling 
said: 1 am far from satisfied that they are 

not such as to he illegal, even if done by a 
single individual.” Read by the light, of the 
facts, the case decides no more than this, that 
a number of persons who, without, justifica¬ 
tion, intimidate a third person by threats of 
doing him harm, anl thereby c>ercet.hat 
third person into causing harm to the 


(1«) (1908) i! K. 
L. .1. K. B. 907; SO l,. 


lb 000 at pp. 019, 028; 
T. 8S0; 19 T. L. R. 708. 





INDIAN OASES. 


67 


Vol. XXIII] 

». WESTON V. PEARY MOHDN DAS. 

plaintiff, are guilty of an aotionable wrong. 
Qilhm s ease (13) shows that conspiracy or 

• • . « ^ a material ele¬ 

ment in the constitution of the wrong-. In 

this country the Legislature has made a 
geueral provision that suits for damages for 
a se imprisonment or malicious prosecution 
must be brought within a certain period, 
and no distinction is made in respect of the 
number of persons by whom the wrong may 
have been perpetrated. If it were not so. 
the greatest uncertainly would be introduced 
into the law of limitation applicable to a 
particular case, for, a plaintiff might easily 
take his case out of the statute by charging 
more than one person with a wrong, and a 
defendant would not know when he is secure 
against a charge. But supposing that con¬ 
spiracy to perpetrate a wrong was a separate 
cause of action by itself, it would not be 
actionable unless it caused special damage 

7 i self. In the present case, however, the 
whole damage caused is by reason of the 
imprisonment and proseoution. The plaintiff 
eposes that the imprisonment cost him 
tts 1 U00 in law charges, and that is the 
nly damage proved and decreed. The 
present case, therefore, considered as a suit 
tor damages for wrongful confinement and 
malicious prosecution is barred by limitation 
under Articles 19 and 23 of the first Schedule 
to the Limitation Act. 

t ****** * 

LAfter dealing with the facts of the case, 
his Lordship observed ] 

his aHeged that the Moulvi had caused 

MnV, b ° m ^ t0 be plaCed in ths hou8e of Pe ary 
hod 'O* a , 8 ' and fctlat knowing that bomb 

had been placed there he caused the house to 

be searched If that is true, there is a 
good case against the Moulvi. 

innld 1h \ U . fir8t Consider whether the Bonomali 
incident is true. * # * fAftor 

LoriX th6 u plaintiS \ ™se on this point his 
various' 1 * ° bserv . ed J Bonomali has made 
sta '°" 8 C0 j Urad ' ct0ry statements at various 
him a> * no ^ re l:ance can be placed upon 

thaf * am of opinion 

afc Bonotnali’s story is false one. * * 

* . * * * * * The 

fails 8earc b and trespass, therefore, 

ed -I 1 , m hl8 oonnecfcioQ hi a Lordship add- 

8earoh»f ii\-n ® St0n Was nofc aware of the 
search at all till it was made. 

* * * * * * * 


[His Lordship next dealt with the report 

supplied by the informers. On this his Lord- 
ship observed : — ] 

1 agree with Mr. Justice Fletcher that the 
whole story about the bomb is a pure inven¬ 
tion and entirely false. * * * 

* * * * * mi • .. 

I he infor¬ 
mer Rakhai Laha is an avowed drunkard 
and such a man is appointed to rule over the 

destinies of most respectable men at Midua- 
pore. ****** 

* Although I have said that the 
Bonomali incident is false, I cannot believe 
the bomb story as stated by the informer. 
******* 

[Regarding the taking of the bomb to 
the house of Kamini, a woman of the 
town, his Lordship observed :—] Such a 
house could never have been selected for the 

purpose and respectable persons would not 
consent to go there. 

******* 
[Continuing, hia Lordship said :—] Zemin¬ 
dars and educated men could not believe 
that they would be able to gain their object, 
as was alleged, by means of some bombs. As 
regards the Zeminddrs , their interests were 
linked with the British Permanent Settle¬ 
ment. They had secured their money iu 
Government promissory-notes and they must 
know that the moment the British Govern¬ 
ment would go, their belongings would also 
go. There was no reason why they should 
join in such a conspiracy. As regards the 
Raja of Narajole, he encouraged the in¬ 
digenous industries but there was nothing to 
show that he joined the conspiracy, * * 

****** 

my mind the story told by the informer 
is an absurd one and cannot be believed. 

[Regarding the non-appearance of Mr. K. 

B. Dutt, his Lirdship observed :_] Mr. 

Dutt ought to have appeared as a witness 
in this case, for thereby he could have 

thrown much light in the case. It is a 
pity that Mr. Dutt considered himself de¬ 
barred by professional etiquette from giving 
his evidence. * * * * * 


[Continuing, his Lordship observed:_’ 

It is quite clear that the Police defendants hac 
unlimited access to the Jail. I have no doubi 
that they hurled threats on the prisoners 
for procuring confessions, but without success 
****** % 
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* I also have no doubt that ^imprison¬ 
ment and arrest of tbe plaint,ff had a 
decisive effect upon Santosh and Surendra. 
****** 

I, however, hold that no case has been made 
out against Mr. Weston, who, considering the 
surrounding circumstances, acted with great 

difficulty. # * 

****** 

The Moulvi also cannot, be blamed for 
taking the report, as the basis to wurk upon. 
* * * * * * * 

* It. cannot be positively found that, the 
Police defendants knew that the reports were 
false. 


There is a side issue as to whether Mr. 
Dutfc ought to have appeared as a witness in 
the case and uot as Counsel? 1 think lie 
ought to have appeared as a witness. He 
could have thrown light on many parts of 
the case in which we have had to grope 
in the dark. I think, the case of the plaintiff 
on the facts baa suffered materially by reasou 
of his absence from the witness-box, whilst 
ho himself has been made the subject of 
repeated attaoks without any means of ade¬ 
quately answering them. I think, he has 
been sadly misadvised in this matter. There 
was a reference to the English Bar Council 
by the legal advisers of the appellants and 
ac opinion obtained which will be found 
on page xlvi, 16 Calcutta Weekly Notes. 
This, I have no doubt is, no authority for the 
Court, and was allowed to be read only 
with the consent of Mr. Dutt. The opinion 
of the Counsel is against Mr. Dutt. The 
opinion of the Privy Council iu the case 
of Oorea v. Peiris (9) also seems to support 
the same view. There the respondent 
tendered his own Counsel as a witness and 
the District Judge refused to admit his 
evidence. The Supreme Court of Ceylon, 
on appeal, had him examined, and the Privy 
Coancil say as to this: “He was tendered 
as a witness for respondent at the trial 


Complaint has also been made that some 

of his questions in cross-examination were 

without justification. It “ay be tbat ,^ 
own personal knowledge of the facts 
supplemented his instructions in these 
matters, but that is the more a reason why 
he should have given his evidence under the 
sanction of an oath and subject to the test 
of cross-examination. The suggestions made, 

however, have been abandoned. 

* ■* * * * * 

1, however, differ from Mr. Justice Wxid- 
roffe in his appreciation of the evidence 
of the Pleader witnesses, especially Upendra 
Nath Maity, the leading Pleader of 
Midnapore They are Pleaders of posi- 
tion and it is not probable that they would 
deliberately give false evidence. They may 
have committed mistakes from Uok of me- 
,nory. I cannot hold that they have deli- 
berately told falsehood. 

******* 

As regards the smuggling in of the 
petitions for bail, l agree with Mr. Justice 
Fletcher and hold that those petitions 
were not smuggled into the records, but 

were admitted. 

The result is, that although upon toe 
findings arrived at, the plaintiff was inuooent 
of the brnib and lias suffered in various waya, 
his suit must, be dismissed and the appeal 
allowed. 

[in reply to a question asked by Mr. Gre¬ 
gory, Mr. Justice Wo id roffe said that tbe 
costs would he on scale No. IT.] 


Appeal decreed with costs% 


but the District Judge ruled, on some quite 
unsustainable ground, that, being the 
respondent’s Advocate, his evidence was 
inadmissible. The Supreme Court most 
properly, in their Lordships’ opinion, permit¬ 
ted him to be examined.” It is a pity, there¬ 
fore, 1 repeat, that he considered himself 
debarred by any rule of professional ethics 
from giving bis evidence in the case. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 500 of 1912. 

February 13, 1914. 

Present \—Justice Sir Ash u tosh Mookerjee, Kt., 

and Mr. Justice Beachcroft. 
PROTAP CHANDRA ROY— Defendant — 

Appellant 

versus 

JUDHISTER DAS and another — Plaintiffs 

—Respondents. 

Jurisdiction — Remand—Suit originally heard by 
District Judge—Remanded to him by High Court — 
Transfer by him to Sub-Judge—Trial by Sub-Judge 
with consent of parties—Jurisdiction of Sub-Judge to 
try suit—Onus of proof—Suit for possession—Defendant 
setting up tenancy—Defendant found to be tenant of 
plaintiff — Onus , on whom, lies. 

A suit valued at Rs. 1,368 was dismissed by a 
District Judge on the ground of limitation. The 
High Court on appeal set aside the decree and re¬ 
manded the suit to him for trial. The Distriot Judge 
transferred the suit to the Sub-Judge who tried it 
after taking the consent of the parties: 

Held, that the validity of the proceedings before the 
Sub-Judge could not be questioned by the parties, as 
the case was not one of the exercise of jurisdiction by 
a Court which had no local or pecuniary jurisdiction 
over the subject-matter of litigation, but one of ir¬ 
regular assumption of jurisdiction by a competent 
Court though with the consent of the parties. 

Gurdeo Singh v. Chandrika Singh, 1 Ind. Cas. 913; 
36 C, 193 at p. 200, 5 C. L. J. 611, relied upon. 

Where a defendant in a suit for possession of land is 
found to be a tenant of some land under the plaintiff, 
the burden is not cast thereby upon the plaintiff to es¬ 
tablish that the land he seeks to recover is outside 
the tenancy of the defendant, but the defendant must 
prove that the land falls within his tenancy. 

Sheodeni Roy v. Chowhury Chatoorbhuj Roy , 8 Ind. 
Cas. 785; 12 C. L. J. 376 and Oopini Debi v. Lokenath 
Tewari , 11 Ind. Cas. 696, followed. 

Rajendra Kumar Bose v. Mohun Chandra Ohose, 3 
C. W. N. 763, distinguished. 

Appeal from the decree of the District 
Judge of Mnrshidabad, dated Janaary 26th, 
1912, reversing that of the Sub-Judge of that 
District, dated December 19th, 1910. 

Babus Dwarka Nath Ghakravarti and Kali 
Kinkar Ghakravarti , for the Appellant. 

Mr. Sinha , Babus Mohini Mohan Ghatterjee , 
Qurudas Sinha and Probodh Ghandra Dutt , 
for the Respondents. 

JUDGMENT.—This is an appeal by the 

defendant in a suit which was commenced so 
far back as the 11th July 1906, for declara¬ 
tion of title to immoveable property, and 
for recovery of possession thereof. The 
relief claimed in the plaint was valued at 
Rs. 1,368. The suit was tried in the first 
instance by the District Judge and was dis¬ 


missed on the ground that the claim was 
barred by limitation. On appeal to this 
Court, it was held by a Division Bench, on 
the 19th August 1909, that the decision 
of the District Judge upon the question of 
limitation was erroneous, and the case was 
remanded to him in order that it might be 
tried on issues other than that of limitation 
and disposed of accordingly. The case 
thereupon went back to the District Judge, 
who recorded the following order on the 5th 
January 1910: “As the suit belonged to 
the file of the Subordinate Judge, let it be 
re-heard and disposed of by him in accord¬ 
ance with the order of the High Court”. 
It is not clear whether this order was 
recorded as a matter of form or whether 
the District Judge had considered the terms 
of the order of remand by which the case was 
remitted to him for decision. However that 
might be, when the matter oame before the 
Subordinate Judge, he felt some difficulty 
and asked the parties if they had any 
objection to the trial of the suit by him in 
view of the terms of the order of remand 
made by the High Court. They stated that 
they had no objection; the Subcrdinate Judge 
accordingly proceeded to try the suit, and 
partially decreed it. Against this decree 
an appeal was preferred by the plaintiff and 
a cross-appeal was filed by the defendant. 
The District Judge modified the decree of the 
Subordinate Judge, allowed the appeal of the 
plaintiff and dismissed the cross-appeal of 
the defendant. 

The defendant has now appealed to this 
Court, and on his behalf the decree of the 
District Judge had been assailed on the 
ground that the proceedings before the Sub¬ 
ordinate Judge as also before the District 
Judge were held in contravention of the 
terms of the order of remand, that in 
substance tbe proceedings were without 
jurisdiction, and that consequently the decree 
of the District Judge should be discharged 
and the suit retried by him iu accordance - 
with the order made by this Court. This 
position has been contested by the plaintiff- 
respondent and we have arrived at the con-> 
elusion that the contention of the appel¬ 
lant cannot possibly succeed. 

The order of remand made by this Court 
is capable of one of two interpretations, 
neither of which is of any assistance to tb# 
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defendant-appellant. In the first place, if 
the order be interpreted to mean that it was 
the intention of this Court that the suit 
should go back to the District Judge with 
liberty -to make such order as he was com¬ 
petent to pass under the law, it is plain that 
under section 24 of the Code of 1908, the Dis¬ 
trict Judge could re transfer the suit to the 
file of the Subordinate Judge. The terms of 
section 24 are comprehensive enough to c.iver 
a case of this description, inasmuch as it 
provides that the District Court may, at any 
stage, transfer any suit pending before it, for 
trial or disposal, to any Court subordinate 
to it and competent to try or dispose of the 
same, or to withdraw any suit pending in 
any Court subordinate to it and try or 
dispose of the same or transfer the same for 
trial or disposal to any Subordinate Court 
competent to try or dispose of the same or 
re-transfer the same for trial or disposal to the 
Court from which it was withdrawn. An 
order of this description could he made at 
any stage and it was immaterial in this cise 
that the suit had to be tried on the evidence 
recorded by the District Judge who heard 
the case in first instance. Order XVIII, rule 
15, sub-rule 2, authorises the Court to which 
the case might be transferred to try it on the 
evidence previously taken. In this view 
the proceedings before the Subordinate Judge 
were in all respects regular. In the second 
place, the order of remand may be inter¬ 
preted to mean that this Couit intended 
that the suit should be heard on the merits 
by the District Judge, and that he was not 
at liberty to transfer the suit to a Subordinate 
Court under section 24 of the Code of 190?. 
If this be the true meaning of the order of 
remand, it is clear that the validity of the 
proceedings before the Subordinate Judge 
cannot, be questioned by either of the 
parties. They agreed before the Subordinate 
Judge that the suit should be tried by 
him, and they are not entitled to resile 
from the position they deliberately took 
up before him. The case before us is not 

one of exercise of jurisdiction by a Court 
which bad no local or pecuniary jurisdiction 
over the subject-matter of litigation, the case 
is one of assumption of jurisdiction by a 
competent Court in an irregular manner. 
It cannot be disputed that if the District 
Judge had reported to this Court that bo was 
nut in a posit iuu to re-try lliu unit in accord¬ 


ance with the order of I'ernaud, it would have 
been open to thU Court, in m idifioation of 
its previous order, to transfer the case to the 
Subordinate Judge for disposal. In other 
words, the assumption of jurisdiction by the 
Subordinate Judge would have been perfectly 
regular, if be bad been authorised by this 
Court instead of by the District Judge. Con- 
sequently there is no force in the argument 
that the parties could not, by their consent, 
confer jurisdiction upon a Court which had 
no jurisdiction to try the controversy between 
them, and the case is fully covered by the 
principle explained iu the case of Qurdeo 
Singh v. Chandrika Singh (1). It has been 
contended, however, that the case mentioned 
is distinguishable, because here the effect of 
the trial of the suit by the Subordinate Judge 
has been to change the forum of appeal. If 
the District Judge had tried the suit, an 
appeal against his decree would, no doubt, 
have lain to this Court, on the other hand 
the result of the trial by the Subordinate 
Judge has been that a first appeal lay to 
the District Judge and a second appeal 
lies to this Court; in other words, this 
Court is not placed in a position to examine 
the case on the evidence so far as the facts 
in controversy are concerned. But this 
circumstance does not. affect the position 
of the parties in so far as they consented 
to re-trial of the suit by the Subordinate 
Judge. It is true that the forum of 
appeal lias been altered, but the appeal 
has been heard by a Court which would have 
been competent, to hear the appeal if the 
Subordinate Judge bad been authorised by 
this Court to assume jurisdiction in this 
matter. On these grounds we hold that 
the contention of the appellant, that the 
proceedings before the Subordinate Judge 
and the District Judge must beset aside 
as wholly irregular, cannot be sustained. 

We now turn to the merits of the 
appeal. The history of the question in 
controversy between the parties may be 
very briefly narrated. The plaintiff claims 
to be a lessee from one Sak biohand under 
an instrument taken on the 21st April 
1906. Tne property in suit belonged 
originally to Mrs. ljirrubta whose right, 
title aud interest was purchased by one 

(1) 1 lud. Cas. 913; 30 C. 193 at |>. 200; 5 C. L. J, 
Oil. 1 
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Howard at an execution sale on the 15th 
March 1881. Howard was unable to obtain 
possession and commenced a suit on the 
11th August 1888, for recovery of possession 
as against persons now represented by the 
plaintiff. He obtained a decree on the 
20th September 1889, which was sub¬ 
sequently affirmed on appeal on the 30th 
November 1891. On the 28th October 
1892, Howard transferred the decree to 
Sakhichand who was placed in actual 
possession by the execution Court on the 
14th November 1894. The case for the 

plaintiff is, that he has been wrongly kept 
out of possession, by the defendants, of 
76 bighas of land included within the lease 
granted in his favour by Sakhichand. The 
case for the defence in substance is, that 
the land in dispute is included in a lease 
granted by the plaintiff or his predecessor 
on the 7th February 1888. It is plain 
that if it is established as a fact that the 
laud is included within the lease granted 
to the defendant, the latter would bo 
entitled to succeed, because although at 
♦ he time of the grant the plaintiff had 
oo title, the subsequent title acquired by 
him would, under section 43 of the 
Transfer of Property Act, enure for the 
benefit of the defendant. The question 
in controversy consequently is, whether 
the land claimed by the plaintiff is or is 
not included in the lease granted to the 
defendant on 7th February 1888. It is 
unfortunate that no express issue was raised 
npon this point in the Court of first 
instance, which dismissed the suit on the 
ground of limitation. When after remand, 
the case was taken up by the Subordinate 
Judge, the plaintiff prayed that there might 
be local investigation and he stated in his 
petition dated the 24th January 1910, that 
the allegation of the defendant was untrue 
and that the land covered by the lease of 
7th February 1888 was altogether different 
from the land in suit, although adjacent 
thereto. This application was opposed 
by the defendant, who contended that local 
investigation was not necessary. The plaint¬ 
iff thereupon stated that be would not 
press bis application for local investigation. 
The Pleaders on both sides further intimated 
to the Court that the parties would not 
examine any witnesses in the case, with the 
result that tho suit was re-hoard on the evi¬ 


dence on the record. The Court of first in¬ 
stance came to the conclusion that upon the 
evidence as it stood, there was reason to hold 
that a part of the land in controversy was 
identical with a part of the land covered by 
the lease of 7th February 1888, although it 
was impossible to identify accurately the land 
covered by the lease with the land in suit 
and the Court directed that this question 
of identity be determined in the execution 
proceedings. Ths District Judge on appeal 
has set aside this decree on the ground 
that the evidence does not establish the 
identity of the land and that the plaintiff is 
consequently entitled to an unconditional 
decree. 

The view taken by the District Judge 
has been assailed before us on the ground 
that the burden of proof has been erroneously 
placed upon the defendant, and on the 
authority of the decision of this Court in the 
case of Rajendro Kumar Bose v. Mohiin 
Chandra Ohose (2), it has been argued that 
inasmuch as the defendant has been found to 
hold some land as a tenant under the plaint¬ 
iff, the burden is upon the plaintiff to 
establish that the land now in dispute is not 
included within the tenancy of the defend¬ 
ant. The contention thus broadly formulated 
is plainly erroneous. As was explained 
in the case of Hand Lai Goswami v. 
Jajneswara Haider (3), the case of Rajendra 
Kumar Bose v. Mohun Chandra Ghose 
(2) must be taken to have been decided 
on its own special facts. In that case, 
the plaintiff sought to eject the defend¬ 
ant who bad admittedly been in long 
and peaceful occupation of the disputed 
property, and what was held was that 
when a tenant has been in such possession 
of the land ostensibly as part of an admitted 
tenure, it lies upon the landlord iu a suit 
in ejectment to prove in the first instance 
that the land is his khas property. We 
are nob prepared to assent on principle to 
the proposition that because a defendant 
is found to be a tenant of some land 
under the plaintiff, the burden is thereby 
cast upon the plaintiff to establish that the 
land he seeks to reoover is outside the 
tenancy of the defendant. The contrary 
view is supported by the decision of this Court 
in the cases of Sheodeni Roy v. Ohowdhnry 

(2) 3 C. W. N. 763. 

(3) 6 C. W. N. 105. 
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Ohatoirbhui Roy (4) and v - 

Lo'tenath Teioari (5). We mast., therefore, 
overrule the contention of the defendant 
that the District Judge has erroneously 
thrown the burden of proof upon him. 

The question remains, however, whether 
the decree of the District Judge should be 
affirmed. Upon an examination of the 
proceedings in the case, it appears to be 
reasonably clear that when the defendant 
on the 12th April 1910, opposed the 
application of the plaintiff for local in¬ 
vestigation, she did so on the view of 
the law expounded in the case of Ruendra 
Kumar Bose v. Mohun Ohandra Qhose (2), 
namely, that the burden was upon the 
plaintiff to establish that the disputed land 
was beyond the limits of the tenure of 
the defendant. The conduct of the parties 
13 unintelligible on any other hypothesis. 
It is also plain that the form of the 
issue, which was vaguely framed, misled 
the parties, and the evidence was not 
specifically directed to this point. In 
these circumstances, we are of opinion 
that an indulgence may be shown 
to the defendant and a fresh opportunity 
given to him to establish that the disputed 
land is included wholly or partially in the 
lease of the 7th February 1888, the burden is 
clearly upon the defendant to establish this 
allegation and in the interest of justice we 
think that an issue should be remitted to the 
District Judge upon this point. The issue 
will be in these terms: *Ts any portion of 
the disputed land covered by the lease 
granted to the defendant by Rakhal Das 
Boral on the 7th February 1888; and, if 
so, which portion.” The parties will be at 
liberty to adduce evidence, oral and 
documentary, in support of their respective 
cases on this point. The defendant has in 
this Court expressly desired to have a 
local investigation and we think that a 
local investigation should be held at’ her 
instance; but the costs of the local inquiry 
must in the first instance be paid by her. 
We accordingly remit the above issue to 
the District Judge with the direction 
that a local inquiry be held at the 
instance of the defendant, and that liberty 
be reserved to the parties to adduce 


(4) 8 Iud .Cas. 785; 12 C. L. J. 370. 
(•>) 11 Ind. Cas, 690. 
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evidence, oral and documentary, m 
support of their respective cases. The 
District Judge will receive the evidence, 
come to a finding upon the issue and 
send up the records to us for 
final disposal of the appeal. As the 
litigation has now lasted nearly for eight 
ye^rs, the District Judge will expedite 
the inquiry before him, and liberty will 
be reserved to him to transfer the matter 
to the Subordinate Judge, if he considers it 
necessary to do so; but in any event the 
finding must be arrived at by the District 
Judge himself and returned to this Court 
within two months after the receipt of the 
record by him. 

This order, however, is made subject 
to the following condition. The defendant 
must, on or before the 2/th February 
next, deposit in this Court to the credit 
of the respondent the sum of Rs. 185, vit. % 
Iis. 41-8 as the costs of this appeal, 
Rs. 95-6 as the costs of the appeal before 
the District Judge and the balance 
as part of the costs incurred by the plaintiff 
in the Court of first instance. If the deposit 
is made as directed, the issue will be remit¬ 
ted. If it is not so made, the appeal will 
stand dismissed with costs in all the 
Courts. As soon as the sum payable by the 
appellant i9 deposited in this Court, the 
respondeat will be at liberty to withdraw 
the same. 

Oase remitted . 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 924 

ok 1913. 

January 28, 1914. 

Present : — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Tyabji. 

SUNDARAMBAL AMMAL and another 
—Appellants —Petition krs 

versus 

YOGAV ANAGURUKKAL -Defendant— 

Respondent. 

Ihniu l.iw—Ueligions ofnye — Alienation of religions 
office Custom — Heredity, Ac colution of religions office 
h\f Disqualification, personal, permanent or temporary^ 
effect of~ Puia minis, meaning of— Civil Procedure Code 
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(Act V of 1908), 0. XXIII , r, 3—Razinama —Lawful 
(i'/fee merit—Plaint if representing public — Compromise 
by such plaintiff, whether binding on public—Contract 

Act (IX. of 187 2), s. 18 — Undue injl uencc —Pressing 
necessity of borrower. 

Per Sadasiva Aiyar , J . The mere fact that a man is. 
obliged to part with his properties for what ho con¬ 
siders an unduly low price owing to his pressing 
necessities, is not a ground for holding that 
the contract by which he parts with his rights is 
affected by undue infiuence within the meaning of 
section 16 of the Contract Act. 

A pujah miras involves the duty of touching 
bathing and adorning, etc , the idols in a temple, the 
making of offerings to the idols, the reciting of 
mantrams , and the doing of other similar services. 

While sex is no disqualification fora woman to hold 
the office of management of a religious trust, whether 
Hindu or Musalman, a disqualification to inherit by 
reason of sex exists in the case of the office of temple 
pujan or acharya pursha or other priestly office in a 
emple or a mosque. Just as an outcaste cannot in¬ 
herit a religious office by reason of his permanent 
disqualification, women also cannot. 

It is settled custom that females by reason of their 
sex are permanently disqualified from performing the 
utie3 of the office of archaka in a saivite temple 
which has been established according to both Vedic 
and Tautric rites. 

Temporary disqualifications, such as minority or 
curable insanity, death pollutions and birth pollutions 
an so on, are not obstacles to obtain a right to a 
re igious office by heredity. But permanent personal 
^qualifications (e. g., conversion to another religion, 
°. r , e , ma ^ e aex )> do prevent the acquisition of the 
right to hold a religious office, notwithstanding that 
re condition of being the next heir to the previous 
holder of the office is fulfilled. 

4 religious office in a Hindu temple can be held by 
a right of heredity but mere heredity alone cannot 
orm a complete qualification entitling the heir to 
ecome the owner of such an office, that is to say, 

ongh the office is hereditary, it cannot be acquired 
through mere heredity. 

. A Personally disqualified heir (e. g., a woman who 
permanently disqualified to do the duties of an 
ce; cannot inherit the office and at the same time 
pei orm the duties of the office through a male proxy. 

fcho P e ^ mari ent personal disqualification to perform 
e uties of a religious office is also a disqualification 

fo eri ^ee right to enjoy the emoluments attached 
co the office. 

As the duties of the archaka office are more im- 
portant than the rights of the office-holder, that is, 
a e /.*? , t'h® deity to have the office performed 
i l k° piuch more consideration than the 

fco*hr k i^fu^ 0r ^^ fcar ^ r fy^ 8 any particular person 
Bn . 6 a! O “* C0 > a dispute involving the right to 

a p a ? 0 ® ce > when it has once been brought before 

hv o r 01 ac ^i a dication, cannot be settled lawfully 
_ mere razinama between the parties. 

alipmn “ fcioa a religious office by which the 
even -f 0Main a P eo . uuia ry benefit cannot be upheld, 
aliftnof* a cas ^ om is set up sanctioning such an 
nraoHni° U * a casfcom > even if established by 

Practice, would be illegal. 

re *LrTHu iQ , . which a plaintiff is allowed to 

he public, a judgment by oonsent will not 


bind the public even if the consent was not purchased 
and a fortiori if such consent was purchased* * 

Ill tills case a razinama was held to be unlawful 
because: ’ 

(1) it was really an alienation of a portion of a 

religious office; 

(2) the alienation was made in favour of persons 
permanently disqualified to hold the office; 

(3) there can be no lawful compromise of a 
dispute in respect of a religious office, the proper 

performance of the duties of which concerns not 
mereiy the parties to the compromise but principally 
affects the religious trust itself and the Hindu public 
for whose benefit the religious trust exists. 

Per Tyabji, J. It is not in every case opposed to 
public policy to provide that a religious office should 
devolve hereditarily even on persons not themselves 
qualified to discharge the duties of the office 
The question must, in each case, be decided with 
reference to the particular facts of that case, includ¬ 
ing the nature of the functions to be performed by 
the office-holder according to the directions of the 
fouuder, the remuneration proyided for the perform¬ 
ance ot those functions, and similar other matters. 

Yyhere the functions of an office are of such a nature 
that they can be performed equally well by any one 
of a large body of persons, and where the emoluments 
provided for the performance of those functions, are 
far in excess of the necessary usual fees to be paid to 
the person who is engaged to perform them, the heir 
of the last office-holder should not be deprived of the 
office. But where the functions of the office are 
such that they require peculiar qualifications, intel¬ 
lectual or moral, for performing them, and accord. 

ingly a large income has been set apart by the 
founder for remuneration of the office-holder tbo 
heir of the last office-holder should be superseded in 
favour of another, sufficient!}' competent. 

Petition praying that in the circum¬ 
stances stated in the affidavit filed therewith, 
the High Court will be pleased to pass 
a decree in terms of the Razinama petition 
in Second Appeal No. 1333 of 1912, pre¬ 
ferred to the High Court- against the 
decree of the District Court of Trichinopoly, 
in Appeal Suit No. 53 of 1911, (Original 
Suit No. 39 of 1910, on the file of 
the Court of the District Munsif of Trichu 
nopoly.) 

Mr. M. B . D orai saw my Aiyanyir (with 
him Mr. C. Pattabirama Aiymyar ), for the 
Petitioners. 

Mr. 3. T. Srinivisagopilachariar , for the 

Respondent. 

JUDGMENT. 

Sadasiva Aiyar, J.—This is a petition put 
in by the plaintiffsappellants in the 
Second Appeal No. 1333 of 1912, praying 
for the passing of a decree in accordance 
with the terms of a compromise signed by 
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2 . 

the compromise pjtifcion. OPP h(j 

was 1 induced To sign the compromise through 

5S" 1 }i , S 

agreement was not the renal* of a boni U 
compromise of doubtful claim, bat 
really a sale of a portion of the 

defendant's rights for a yery low, ““^aUd 
tion and that the sale was also .avalid 

for want of proper consideration and (c) 
that the compromise is further dlega 
it is really an alienation of a religious 
office to persons legally mcornpei.en . 

hold the office (See 17th paragraph of Jie 1st 
defendant's affidavit dated 2nd Octobei 

1913 ) 

Having considered the affidavits on b>th 
sides, I do not think that there is any force 
in the objections (o) and (6). No doubt, 
it appears that the 1st defendant was in 
great pecuniary difficulties when ne entered 
into the compromise, having been arrested 
by a decree-holder for a debt and having 
even been obliged to put in an insolvent 
petition. Bat the fact that a man is 
obliged to part with his properties for 
what he considers an unduly low prica 
owing to his pressing necessities, is not, 
a ground for holding that the contract by 
which he parts with his rights is affected 
by undue ir fl lence. U nder sect ion 16 clause 
2 of the Contract Act, unless the 1st 
defendant shows that his mental capacity 
was temporarily affected by mental distress 
or that the 2nd plaintiff’s husband stood 
in a fiduciary relation to the 1st defend* 
ant or held a real or apparent authority 
over him, he (the 1st defendant) cannot 
get rid of the bargain which he entered 
into by this agreement or compromise peti¬ 
tion. 


The real important objection, therefore, 
is the 3rd objection, namely, that the 
compromise is in the nature of an alienat.iou 
of a religious office, and is unlawful and 
that it. cannot, therefore, be aocepted by 
the Court under Order XXIII, rule 3, 
which provides that it is only when a 
suit is adjusted by a lawful agreement or 
compromise that the Court, can order such 
a eompron-iso to bo recorded and can pass 


a decree in accordance therewith. There 
is also another objection, or rather another 
aspect of the same objection, argued before 
us, namely, that a dispute relating to a 
religious office, cannot be’ awfully corn- 
pro nised at all between the parties, to 
the litigation in which the right to the 
religious office was submitted for the ad- 
judication of the Court. The replies to 
these two contentions by the appellants 
learned Vakil may be summarised thus: — 

(u) the compromise agreement is not tu 
the nature of an alienation of a religious 
office but it was a real compromise of a 
doubtful claim and it merely admits the 
right of the plaintiffs to a portion of the 
claim put forward by them in the suit; 

(fc) there is no illegality in compromising 
the claim to a religious office under 
litigation, the office being in the nature 
of a private civil right; (c) even if it 
is not wholly iu the nature of a private 
civil right, still there is no illegality in 
the oompromise of such a claim under 

litigation. 

As regards the first question, I have read 
the razinimiih carefully and I feel very 
little doubt that the 1st defendant for 
some consideration, really parted by way 
of alienation with a portion of his title 
to the office of archaki in certain temples. 
Though the razinamah begius by saying 
that the parties in consideration of the 
costs, losses and worry likely to occur to 
both of them in the prosecution of this 
second appeal, have made ‘ the under¬ 
mentioned arrangements”, it prooeeds to 
say that the plaintiffs (appellants) have 
consented to discharge the 1st defendant a 
portion of a common debt aud that that is 
also one of the cousidei at.ions which led to 
the compromise. It further appears, from 
the affidavits on both sides that the signing 
of the compromise petition by the plaintiffs 

and the 1st. defendant, iu March 1913, was 

the result of a more comprehensive agree¬ 
ment which had been effected by the 2ad 
plaintiff’s hnsbuid acting on behalf of 
the plaintiffs in February 1913. In fact, 
the document of February 1913, marked 
as Exhibit A and attached to the affidavit 
of the 1st defendant, clearly shows that the 
1st defendant, (u) agreed to part with a 
portion of his rights to the rito 
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declared in his favour by the decrees of 
the lower Courts in favour of the plaint- 
ffa and (6) further agreed to sell the 
remaining portion of his rights to the 2nd 
plaintiffs husband, both agreements being 
apart of a single transaction in considera¬ 
te °f ? Sam ° f Rs - 2 ’ 500 Promised by 
the 2nd plaintiff’s husband. 

These promises, therefore, are clearly in 

tbe nature of alienations of rights for a 

single transaction and neither of them 

is strictly a compromise of a doubtful 
claim. 


75 


nrJtf 0 alm ln d,s P nte in this suit is 
' alf snare of puiah miras in Rock Fort 
temple, Tnahin ,p ily. Xow this puiah miras 
involves the duty of the touching, the 

idnl la - g “ d t n 6 a dorning etc. of certain 

ind r « he Rock Fort fem P le - the mak- 
ng of offerings to the idols, the recit- 

m ™trams, and the doing of other 

similar services. These duties form part 

„ ?, da,,y . temple services and there 

other similar services to be performed 
on occasions of festivals. For the perform- 

: n nC ® of L these servioes, certain emoluments 
he shape of fees are given out of the 

hereHl " ^ Tbe P«i«* office is 
ditary, i. e, ifc descends in the line of 

heirs according to the Hindu Law; but it 

L R m u ted r that if the heir under 

citaf/^u LaW 18 a fernale - she is incapa- 

DBr n y . ber aex Ir° m performing 
P rsonally the duties of the office which, 

tho -uT d before - include the touching of 
DBr * °if ai " d ™ bbe re °i ta l of the mantrams 

duties 0 ** ’ 9 ’ sbe Cianofc do the 

hold tH ^ ° ffloe P erso ° aI1 y and oannot 
hold the office personally. I might at 

offic« 8a . y . fc,lat ln respect of such a religious 
to'/ 18 no ] the ri &ht of the office-holder 
or nril e , mo ! u “ ent8 which is the important 

the right j”-’ my opinion - i(i is 

servioes n Q f he , de . lty havo certain 

right | P r . oraled to i 6 which is the primary 

religions a «?° tblnk tbat as regards the 

office she M u 1,Self ’ the datie8 of the 

Of the nffi ld b8 u con8idere d as the substance 

hmol Bme ®s e he 6 rig , Ht ‘° reC0iye fche 

of the said d' ng °“ 7 a “ a PPnrtenance 
secular offil Bven as ^gaixis a 

Private R ’ 8 a y. the office of a clerk in a 

office wo 1 ’ Whe " W6 thiDk of «»• 

’ W ° havo “Pro in view the duties 


of the said clerk than the emoluments 
which the clerk n entitled to get from his 
employer Of course, in the case of a here- 
d.fary office, the idea of “rights” comes 
a little more into prominence than the 
idea of the duties attached to the 
office, but even in such cases, 1 am 
inclined to hold that it is the rights that are 
subordinate and appurtenant to the duties 

and it is not the duties that are subordinate 
and appurtenant to the rights. That even 
a rel'gious office can be held by a right 
°t heredity, has now been too well establish. 
6d to be put in question again, though I 
have in a recant case [Phatmabi v. Kan Ah - 
dutla Musa Saib (1)] tried to point out tho 
inconveniences and anomalies flowing from 
the recognition of a hereditary right in 
respect of such offices. I said in that decision 
that a claim to succeed by hereditary 
right to a trustee’s office or to a 
re igious office or to any other office 
should be looked upon with strong 
disfavour by Courts, whether the office was 
created by a Hindu or a Mussalman or an 
adherent of any other creed. The holding 
°f any office should depend upon necessary 
qualifications, and, while heredity might 

raise a feeble presumption of fitness to be 

considered by Court in arriving at a 

decision on the question of the successorship 
to the office, it should not be raised’to the 
dignity of a principle which creates a right 
of succession to any office, unless the terms 
of the original foundation of the office 
constrain the Courts to treat heredity as 
the factor to be considered in deciding on 
the right to the office or unless there has 
been suoh a precise and uniform course of 
descent by heredity (almost irrespective of 
any consideration as to the personal fitness 
for holding the office) as to raise an irresisti¬ 
ble inference as to the intention of the 
original creator of the office.” Of course 
iu the case of religious offices, mere 
heredity alone cannot form a complete 
qualification entitling the heir to be¬ 
come the owner cf such an office. A re¬ 
ligions office in a Hindu temple, though it is 
a hereditary office, cannot surely be acquired 
through mere heredity. Let ns suppose 
that the son of the last office-holder has be¬ 
ll) 21 Ind. Cass. 964; 14 M. L. T. 568; (1914) M w 
N. 75; 20 AI. L. J. 115. 1 ’ 
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,me a convert to another religion.E™" 
though .«[ of ISoOrena .vel he ‘ 

a .ialificiMo.i to inher.t prop 

formerly existed) on the »>;» 

Snot remove the disqualificat.ons to .»■ 
herit an office owing to the nat, re of the 
O-Bee bdng connected with the Hm lu religion 
A temporary disqualification such as minority 

in«nity, death P>H.ti>«, and 
birth pollutions and so on, are no doubt, n 

obstacles to obtain the r.gut to a re 
office by heredity. But permanent po son 
disqualifications d >, in my opinion, prevent 
the acquisition of the right to hold a religion 
office notwithstanding that, the C mdit.on . o 
being the next heir to the previous hotter ot 

the otlice is fulfilled. 

A.9 regards the nrch'iki olli sa inasm-ik 
temple which has baen established according 
to both Vedic and Tan trie rites, it is the 
settle 1 custom that females by reison of their 
Bex are permanently disqualified from perform- 
ing the duties of the office of nrchaka I hi* 
proposition is not only disputed by the 
appellants bat the affidavits hlea on then- 
own side establish it. U w. ^ ‘1 mb', an^in¬ 
teresting question whether this disqaal.fi ia- 
tion by eastern is really in accordance with 
the ancient Shaslras. I am inclined to the 
view that Bnhmin ladies who have became 
twice-born by the proper sacraments (the 
marriage sacrament being in later drys con¬ 
sidered as the only sacrament proper to 
all ladies even Brahmins by birth) are entitled 
to pronoance Vedic Mantrams and to hold 
religious offices, bat a discussion of such a 
question is purely one of academical interest 
now and I must resist the temptation to 
enter upon such a discussion, as the question 
is now settled against the rights of the 
fair sex on the strength of media'/al legal 
authorities. I hese legal authorities have 
twisted even a Vedic text (which relatol to 
the disqualification of a lady in the \ edic 
days by reason of the feebleness of her 
nervous organization to share in the S)iqi 
drinks) as a disqualification to her inheriting 
any property, though the unuatural vigour 
of that monstrous rule was qualitiel in 
favour of the wife, the mother and the grand¬ 
mother by the argument that these ladies are 
entitled to inherit by reason of special texts. 
Taking it then that a woman is disqualified 


hv her sex from doing the duties of a religi- 
by her se. that she can still be 

ous office, can ffi b inheritance, over- 

t he owner of ^ ^ fco perform tho 

nT’ of the office by the expedient of hav- 

l Personally disqualified h dr ..e . 
ue ltly disqualify 1 to do the duties ot 
a,, office cannot, inherit the office while at 
the same’time dolegat ing the duties to others. 

Whether the permanent disqualification is 

the result of conversion to any other religion 

•*.. nr se \ I am unable to see 

lili'i' Wd be made in the 
results of such disqualification. t do not see 
any reason how the disqualification to per¬ 
form the duties can he logically separated 

from the disability to inherit the rights, 

consequent on such disqualification. Coming 
to the authori'ies, I shall consider them 

under three headings; (a) those wl " oh re ; 
late to the alienability of a religions office. 
(/,) those which relate to the disqualification 
by sex t.i hold a religious office and (c) those 
which relate to a compromise of litigations 
involving rights which are not ordinary 
rights hut. rights connected with public or 

qmsi public duties (l shall quote only a few 

authorities under each head). 

In Kuppi Gurukal v. Doras, ,ni Gnrukal 

(o) it was held following Keyake ilatci Hotel 
Kanni alias Grani v. Ya.lathil Vellayangot 

Achudi Pisharoli (3) and the decision m 
Special Appeal Mo. 7b9 of 187b that the 
sale of the office of temple pit on. was in¬ 
valid. In the cise of Kappa Qurukalv. 
Dorasami Gurukal (2), no objeotiou had 
been taken in the lower Courts to the 

validity of such a sale and yet this tUgd 
Court upholding the objection raised m 
second appeal, dismissed the alienees suit. 
The learned Judges doubt the correctness ot 
the decision of Mancha ram* v. Pranshankar 
(4), to the effect that the sale if made to a 
person in the line of heirs and qualified to per¬ 
form tho duties of the office is not illegal, in 
Rajaram v. Gandhi. 5) Parsousaud Llanade, JO-i 
approve of t.he docisiou in Kupp, Guru a v. 
Doras ,mi Giuukal (,'D. That deoisiou related 

(2) 0 M. 7t>; 7 Iml. Jur. 7o. 

(3) 3 M. U. l\ U. 3M). 

U) l! lb 2*bs. 

C 5 ) 23 lb 131 . 
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to the sale of a vritti office. The learned 
Judges consider the Bombay decision as to 
the alienation of a religions office and make 
the following remarks:—“it appears from the 
authorities cited, and from others whioh will 
be noticed further on, that a distinction has 
been made by the Courts between trittis 
such as those in dispute in this case, and 
defined in Ganesh Ramchandra Date v. 
Shankar Ramchandra (6), and the right 
of hereditary, service in temples, pri¬ 
vate and public, and between alienation 
to strangers and to members of the family, 
and, lastly, between compulsory and private 
alienation.” Then the learned J udge9 say that 
custom and practice must be followed in such 
cases. In Sennayan Ghetty v. Sinnappnn Servai 

(7)Muuroand Sankaran Nair, JJ , upheld the 
contention of the respondent’s Counsel as 
to the inalienability of a non-hereditary 
religious office and that a renunciation in 
favour of even the next senior member of 
the family by the eldest member who held 
the office was invalid. Thus the Madras 
High Court, to use the argument of respond¬ 
ent’s Counsel in that case ‘has not accepted 
the position taken by the Bombay and Calcutta 
High Courts,” namely, that alienation to 
the next in succession is valid. That the 
office of archakas differs in many respects 
from a purely secular private office goes 
without saying. In Seshadri Aiyang ir v. 
Ranga Bhattar (8) it is stated The position 
of an archaka , on the other hand, though he 
may have a hereditary tenure in the office, is, 
io our opinion, essentially that of a servant.” 
He is subject to the discipline of the trustee 
of the temple. A.nd it is impossible to 
admit that a servant can alienate his office 
with its appurteoaut emoluments at his 
pleasure (even to another qualified person) 
especially without the consent of his master, 
for by such alienation he would encroach upon 
the rights of his master. I might add that 
as regards Mahomedan religious offices also, 
the case of Sarkum Abu Torah Abdul Waheb 
v, Rohaman Buksh (9) nas established that 
the sale of such a religious office is invalid. 
MacphersoD, J., said in his judgment in 
the case of Juggurnath Roy' Ohowdhry v. 

(6) 10 B. 395. 

(7) 7 fnd. Cas. 90L; 20 M. L. J. 654; 8 M. L. T. 325. 

(8) 10 Ind. Cas. 548; 21 M. L. J. 580 at p. 582; 10 
M. L. T. 14; 35 M. 631. 

(9) 24 C, 83. 


Kishen Pershad Surmah (10). “Such a sale 
would practically destroy the endowment, 
or have the effect of defeating the whole 
object of its creation. There would be uo 
guarantee that the service would be pro¬ 
perly kept up: for the purchaser, whoever 
he might be —even if a Mahomedan or a 
Christian—would have the right of performing 
the worship of this Hindu idol.” Then in 
Raja Muttu Ramalinga Setupati v. Periana* 
yigam Pillai (11). their Lordships of the 
Privy Council said that the sale of a 
trusteeship for the pecuniary advantage of 
the trustee, even though sanctioned by 
custom, will not be valid. Their Lordships 
say that they vould be disposed to hold 
that ‘ that circumstance alone,” i. e., the 
circumstance that the alienation was for the 
pecuniary advantage of the vendor, “would 
justify a decisiou that the custom was 
bad in law.” Hence T am quite clear that 
the alienation of a religious office by which 
the alienor gets a pecuniary benefit cannot 
be upheld even if a custom is set up 
sanctioning such an alienation. Some 
affidavits on the appellant’s side in this 
case speak to alienations by way of mort¬ 
gages and sales, in favour of even Vellalas 
and Chetties, of the archi^a office and its 
emoluments and the appellants wish us to 
uphold the validity of even such mort¬ 
gages and sales to disqualified persons on 
the ground of practice and custom and to 
uphold the rights of such disqualified 
alienees to have the duties performed 
through a Brahmin substitute. I am in¬ 
clined to hold that such customs and 
practice are illegal. 

Coming to the next set of authorities, 
it has been, no doubt, held that sex is no 
disqualification for a lady to hold the office 
of management of a religious trust whether 
Hindu or Mussalman. The case of 
Srimant Rajah Yarlagadda Mallikarjuna v. 
Makerla Sridevamma (12) was a case in 
which a widow succeeded to the trus- 
feeship of a charitable endowment and her 
right to succeed was not questioned. In 
Dhuncooierbai v. Advocate-General (13), a 
female was held entitled to be the Mohunt 

(10) 7 W. R. 266. 

(11) 1 I. A. 209. 

(12) 20 M. 162; 7 M. L. J. 289; 24 I. A. 78; 1 0 W 

N. 497. ' 

* (13) 1 Bom, L. R. 743. 
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of a Briragi Mutt bit. it is doubtful whether 
her right was not recognised in that cose 
on tho ground that the custom of that 
particular Bairagi omraunity did not dis¬ 
qualify a female from holding that office. 
Managers of several temples have been 
Sudras. [See Radha \fohun Mundul v. ,7 tdoi- 
monee Dossee (14)]. In fact, several non- 
Brahmin Tambirans are managers of many 
temples in Southern Lndia. Hence so far 
as the question of the management of 
temples or mosques is concerned, sex is no 
disqualification. But as regards the otfiee 
of temple pu\ari or acharya purushi or 
other priestly office in a temple or a m isq re 
or among a community, there are cases 
which show that disqualification to inherit 
by reason of sex can exist. In Seshammal 
v. Soon far irn \aieng ir (15), it was held 
following the opinion of the Sudder Court 
Pandits, that a woman svas disqualified 
by reason of her sex from inheriting the 
office of acharya pu^ushi. The Pandits 
clearly say that a lady being the next heir 
under the ordinary Hindu haw to the 
properties left by the last male, cannot 
by itself entitle her te inherit also the 
office of acharya purusha left by the said 
male owner (though lands were attached 
to that office as emoluments) as she was 
disqualified by reason of her sex from 
performing the duties of the office. The 
Pandits seem to have when pressed with 
the further questions, attempted to make a 
distinction between the acharya purusha 
office and the office of archaka or purohifa 
and to have been inclined to hold that 
these other offices which, though religions 
offices, are not of as high a character as 
au acharya purusha's office, may be inherit, 
ed by females, though females could not 
perform the duties of these offices and that 
such female heirs might employ male sub¬ 
stitutes to do the duties of these lower 
offices while themselves enjoying the 
emoluments; but that opinion was clearly 
obiter and no reasons were given or authorities 
quoted by the Pandits. In Janokee Dele i 
v. Qopnul Acharjea (16), the Calcutta High 
Court say that a widow who was a heiress 
of her husband as regards private properties, 

(14) 23 W. R. 309. 

(15) (1853) M. S. D. A. 201. 

(10) 2 C. 365; 1 inch Jur. 737. 


cannot by reason of that simple fact claim 
to be entitled also to succeed to her hus¬ 
band’s right to hold the office in a temple. 
The learned Judges say: The presumption 

in her favour from her husband having baen 
in possession would not apply in this case 
in the same way and with the same force 
as if the question were—who was to succeed 
to her husband’s private estate. There 
the ordinary rule of inheritance must prevail 
unless displaced by some special rule. Here 
the very question at issue is whether the 
rale of inheritance prevails at all. 1 * Of 
course, the duties of the office of shebiit 
may merely involve the management of the 
trust and in that case, there is no dis¬ 
ability in a female heir t> succeed to the 
office but if it also involves the archaka 
duties, l think that sex is a disqualification 
according to the accepted law. In Mujavir 
Ibrambibi v. Mujavar Hussain Sheriff (17), 
the office in question involved the reading 
of the fntiha in a mosque, the person 
holding the office was called the Sfaiaoar . 
The learned Judges ( Turner, C. J , and 
Kindersley, J.) say:—“It appears from the 
evidence that tho otfiee of Mniavar entails 
the discharge of duties of a spiritual 
character, such as reading the fatiha, offering 
prayers and incense, etc, which could not 
conveniently be performed by a woman. 
There is no satisfactory evidence that the 
office has ever been held by a woman, 
except in one instance, and that was at a 
different place, and in that case it is 
admitted there were in the family in which 
the office was hereditary no male members 
by whom its functions could be discharged.** 

1 hen the learned Judges say that the 
decision of Hussain Beebee v. Hussain Sherif 
(lb) notices the distinction which exists 
between a trusteeship for secular purposes, 
which can he held by a woman, and an office 
entailing religious duties , for which a t coman 
is not eligible. Vrikan Naradiya Purana 
(it may be spurious Purana but it has 
been accepted as an authority) says that 
woman and Sudras are not competent to 
touch the images of Vishnu or Siva. In the 
PaditiA Purana, the disability of females 
is assumed in several passages. 

(17; 3 M. 95; 5 I ml. ,!ur. 190. 

(IS) 4 M. H. K. 23. 
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In Colebrook’s Digest Vol. F at page 379 
it is said: — 

On this point it is argued, that, as the 
rites cannot be performed by an ignorant 
or disabled person, the law directs that he 
shall be forsaken, intending that the rites 
shonid be performed by means of a sub¬ 
stitute, but the ignorant person has pro¬ 
perty in the sacrificial fees and the like, 
as the owner of a slave has property in 
the wealth acquired by the slave and this 
construction should be settled on the 
strength of the admission of a property 
vesting iu the heir. The text which ordains 
that, a person unable to act shall appoint 
another to act for him,* is the foundation 
for this construction: but the property of an 
outcaste or other person disqualified for 
solemn riles, is absolutely lost, in the same manner 
with his right to the paternal gold, silver and the 
like. This will be explained in the fifth book, 
on Inheritance. Wives and others, disqualified 
by sex for the performance of holy rites , cannot 
a Ppoint a substitute; as a defiled person cannot 
perform a solemn act ordained by the Vedas , 
therefore, wives have no property in the office of 
priest.''' flo doubt, Mr. Ganapathy Aiyer says 
in his learned book at page CLYIII: “As usual 
wito the discussion of Jagannatha,it is difficult 
to say what his final opinion is.” But I am 
inclined to think (differing from the learned 
author, Mr. Ganapathy Aiyer) that the 
inclination of Jagannatha’s opinion was that 
just as an outcaste cannot inherit a religious 
office by reason of his permanent disqualifi¬ 
cation, women also cannot. If I understand 
the appellant’s learned Vakil’s contention 
aright, he seamed to admit that it might 
be a qaestion whether the trustee of 
the temple has not got a voice in accepting 
niale substitute thrust by a female heir of 
the temple to perform the duties of the office 
and whether the trustee is bound to accept 
a ny qualified substitute. If personal d ^quali¬ 
fication is no hindrance to inheriting the 
office, why should not a convert to Christi* 
anity or Islam also inherit the religious office 
end provide a substitute? In t.h e result, I 
hold that permanent personal disqualification 
o perform the duties of the office is also a 
isqualifioation to inherit the right to enjoy 
the emoluments attached to the office. 

Coming to the last set of authorities, in 

onmohini Ouha v. Banga Ohandra Das (19), 

(19) 31 C. 357; 8 C. W. N. 197. 


it was held that a grant of Probate which 
establishes a right in rem cannot be made 
merely on the consent of parties and that an 
agreement or compromise which involves a 
right affecting not only the parties to the 
action but the public cannot be compromised 
so as to oblige the Court to pass a decree in 
terms thereof. The learned Judges say that 
An agreement or compromise as regards this 
issue if its effect is to exclude evidence in proof 
of the will, is not lawful within the meaning 
of section 375 of the Code of Civil Procedure, 
when the Court has not an opportunity of 
judging for itself whether the Will is the Will 
of the deceased person and to what extent the 
rights of the parties will be affected, if the 
agreement be allowed to be made a rule of 
Court.” The Court itself has certain duties 
in connection with a case in which a judgment 
in rem has to be pronounced, or in a case 
which involves the right of the public or the 
right of a religious and charitable office, or 
the right of a minor or other incapacitated 
person. Where an agreement or compromise 
attempts to affect such rights after they are 
brought before the Court for adjudication, 
it seems to me that it is not a lawful agree¬ 
ment or compromise. In Mahomad Ibrahim 
Khan v. Ahmed Said Khan (20), the learned 
Judges say: —“A party can refer a matter of a 
private individual right of a civil nature to 
arbitration, but he has no power to refer a 
matter which is not purely of a private civil 
character, and it is on this ground that a Bench 
of this Court in Mahadeo Prasad v. Bindeshri 
Prasad (21) held that the appointment of a 
guardian to a minor not being a matter of a 

private right as between parties, was not a 

question whioh could be settled by reference to 
arbitration.” Then the learned Judges say: 
“the right to the office of a trustee to a public 
charity cannotalsobe settled by private arbitra¬ 
tion.” As I have shown above, the duties of 
the archaka office are more important than the 
rights of the office-holder; the rights of the 
deity to have the duties of the office performed 
are entitled to much more consideration than 
the so-called hereditary rights of any parti¬ 
cular person to hold the office and it,therefore 
seems to me that the dispute involving the 


(20) 6 Ind. Cas. 219; 32 A. 503 at p. 513- 7 \ r\ 
J. 761. 

(2L) 30 A. 137; 5 A. L. J. 101; A. W. N. (19J3) 51. 
3 M. L. T. 203. ' * 
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right to such an office when it has once been 
brought before a Court for adjudication cannot 
be settled lawfully by a mere razinama between 
the partita. To summarise, I hold that the 
razinama in this case is not lawful (1) because 
it is really an alienation of a portion of a 
religious office, that is the right to receive 
the emoluments of the office during certain 
days in the year, (2) because the alienation is 
made in favour of persons who are permanent- 
ly disqualified to hold the office and (3) be¬ 
cause there can be no lawful compromise 
made of a dispute in respect of a religions 
office, the proper performance of the duties 
of which concerns not merely the parties to 
the compromise but principally affect, the 
religious trust itself and the Hindu public 
for whose benefit the religious trust exists. 

As held in Jenkins v. Robertson (22), the 
decree by consent between a plaintiff (who 
is allowed to represent the public) and the 
defendants, would not bind the public at 
large and it is only the result of a contested 
obligation which would bind the public. A 
judgment by consent will not bind the public 
even if the consent was not purchased and a 
fortiori if such consent was a purchased 
consent. In the present case the rights ob¬ 
tained by the plaintiffs under the disput¬ 
ed compromise were clearly purchased 
rights. In Ra\i M. Bhas'cira v. Nara- 
yanasamy Gnrnkkal (23), the Court refused 
to allow the Raja of Ramnad who was 
a temple trustee to compromise a dispute 
with the Shanars which related to the alleged 
rights of the Shanars lo enter the temple, 
because such a com pr omise affected the usages 
of the temple and the rights of the other 
sections of the Hindu public. [See also 
Gyanananda A*ram v. Kristo Chan Ira 
Mnkherji (24).] 

In the result, this Petition No. 924 of 1913 
in which the plaintiffs (appellants) pray for 
the passing of a decree in accordance with 
the terms of the razinama must be dismissed 
and is dismissed. There will be no order as 
to costs as the 1st defendant, having agreed 
to the compromise, has succeeded in his objec¬ 
tions not on the ground of any merits in 
himself but on the ground of public policy 
which requires the Court not to accept the 

(22) L». It. 1 II. L. Sc. 117. 

(22) 12 M. b. J. 300. 

(24) 8 C. W. N. 404. 


compromise in the interests of the public and 
of the religions trust. 

Tyabji, J.— I have had the benefit of 
reading the judgment prepared by my 
learned brother. I agree that the compro¬ 
mise cannot be upheld. As he has discussed 
the law in detail, it is unnecessary for me to 
do the same. But with regard to the main 
question whether a Hindu female can hold 
the religious office which is the subject of 
litigation,—1 should like to indicate why I 
have come to the conclusion that, the ora- 
promise caunot. be upheld. 

The founder of a religious charitable 
institution has wide powers of laying down 
the manner in which he requires the institu¬ 
tion to be administered, and that pawer 
includes (lie laying down of the method of 
filling the offices necessary for administering 
the institution. So that if he desires that 
the office-beaiers shall be selected in any 
particular mode, his desire is, as a rule, 
given elfect, to But his desires will not 
be given effect to if, for instance, they are 
opposed to public policy or if they are 
opposod to t he fulfilment of the general objeot 
of the institution. 

Where, therefore, the question is whether 
a particular person should succeed to a 
religious office, the first matter to which 
attention must, be directed is, in what 
method did the founder of the institution 
desire that the succession to the offioe 
should devolve? Where the founder ha* 
put- bis desires in writing, in the form of a 
trust deed or s m id or some similar 
instrument, it only remains to interpret t-hat 
instrument, and to see whether there is 
anything in law or in the nature and ob¬ 
jects of the institution to prevent these 
desires being given elfect to. But where, 
as frequently happens, there is no written 
instrument laying down the terms in accord¬ 
ance with which the institution is to be 
administered, the course of practice in the 
past may furnish indications of what the 
founder must have intended; and this may be 
supplemented by the general law and also 
by a consideration of the customs and usages 

ptevading in similar institutions iu the same 
locality. 


Where, therefore, the question arises 
whether a particular person is entitled to hold 
the office, and that person bases his 
claim on the hereditary devolution of th® 
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office, it must, in the first instance, b9 
determined whether, as a matter of fact, the 
founder desired that the office should da- 
volve hereditarily. If it is fouud that he did 
so desire, then the question will be 
whether there is any reason why that 
desire should not be given effect to. If, on 
the other hand, it is doubtful whether he 
did so desire, a number of considerations 
must arise. In the particular oase with 
which we are now dealing, the first 
question that is involved is whether the 
office was intended to devolve hereditarily 
and in such a manner that, if the person 
indicated by the hereditary principle is a 
female and if her sex necessarily disqualifies 
her from performing the functions of the 
office, still she must be deemed to hold 
the office, having the right to get the func¬ 
tions of the office performed by a deputy. 
There is no instrument showing what the 
intentions of the founder were, and we have, 
therefore, to discover whether he could 
have intended to lay them down as is 
claimed on behalf of the plaintiff. In 
considering whether such could have been 
the inteution of the founder, regard must 
be had, to the point whether the hereditary 
system of selection is merely chosen as an 
easy mode of selecting the person who is to 
hold the office, or whether it is intended to 
provide that the property should belong to 
the first office-holder and his ‘ descendants. 
For this purpose an important considera¬ 
tion appears to be whether the emoluments 
of the office are commensurate with the 
duties to be performed by the person 
holding the office. Thus, if it is found that 
the functions of the office are such that they 
may be performed by any member of a 
large body of persons, and that no special 
abilities or moral qualities are necessary for 
enabling the person to perform the duties 
satisfactorily,—in such a case the expenses of 
getting the duties performed are frequently 
in the nature of fees paid to Brahmins or 
other members of the priestly class for con¬ 
ducting the ceremonies, and these fees are 
fixed within certain limits by custom. The 
fact that a higher fee may be demanded by 
one person for performing such ceremonies 
does not imply that he will perform them 
better than another: for ex hypothesi the 
functions are such as can be performed 
squally well by any one of the body of per¬ 


sons who are competent to perform them. 
Where, then, the functions of the office are 
of such a nature that the expenses for per¬ 
forming them censisb of more or less fixel 
fees, and where it is found that the emoluments 
provided for the performance of these func¬ 
tions are far in excess of the necessary usual 
fees, and where in such a case the office 
is made to devolve hereditarily, these facts 
may furnish indications that the intention 
of the founder was that the pioperty should 
remain in the family of the first office-holder 
but should be charged with the expenses of 
getting the duties of the office performed, 
with liberty to the members of the family to 
perform the duties themselves and thus to 
save the paying out of fees to a third 
persou. 

In such a case, therefore, I should be less 
inclined to hold that a person who would 
be entitled to tlm property by heredity should 
be deprived of that property because that 
person cannot himself or herself fulfil the 
functions; for I have started with tte assump¬ 
tion that the functions are of such a nature 
that they can easily and satisfactorily be got 
to be performed by payment of comparatively 
small fixed fees. The institution in such a 
case does not suffer by the heir of the last 
office-holder, being the nominal office holder 
and the duties being performed by another 
person. 

The case, however, is entirely different 
where the functions of the office are such 
that they require peculiar qualifications, in¬ 
tellectual or moral, for performing them: as 
for instance if the functions consist of giving 
expositions of religious or moral duties. In 
such a oase where a Targe income is set 
apart for the remuneration of the office¬ 
holder, it may well be inferred that the 
founder desired that the best available 
person should be selected to fill the office, and 
it is obvious that the higher the remunera¬ 
tion offered, the greater the chances of 
obtaining a competent person to discharge 
the duties. In such a case to hold that one 
person should nominally be the office-holder 
and should take the full emoluments pro¬ 
vided by the founder for the office, and 
should, out of a portion of such emoluments, 
remunerate the person who is actually to 
perform the functions of the office, would be 
to get a person to perform the functions on 
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pnj meiif of much smaller emoluments than 
\; t re intended by the founder, and in this 
way to prevent a a c>m potent a porno n b3ing 
available for the performance of the functions 
as had been provided for by the founder. 

For these reasons, though 1 am not pre¬ 
pared to laydown broadly that in every 
(rise, it is opposed to public policy to provide 
that a religious office should devolve here¬ 
ditarily even on persons not. themselves quali¬ 
fied to discharge the duties of the ofiice, neither 
am T. by any means, of opinion that such 
a provision can always be given effect to. It 
seems to me that the question must he decided 
with reference to the particular facts of the 
case, including the nature of the functions 
to be performed by the office-holder according 
to the directions of the founder, the remunera¬ 
tion provided for the performance of those 
functions, and similar other matters. 

Now on the facts of this case, it would seem 
(and my learned brother informs me to the 
same effect) that t he particular office concerned 
is in its nature such as requires special 
qualifications for being properly filed. Its 
functions are not such as can be discharged 
by any individual; a fit and proper person 
must be selected for discharging them satis¬ 
factorily. The emoluments also are snob 
that no surplus is left after providing a fair 
remuneration for the office-holder,and to lessen 
those emoluments would be to prevent a 
proper person being selected for holding 
the office, and for its functions being discharg¬ 
ed in the manner that they ought to be 
discharged. 

Under these circumstances, I agree that we 
cannot proceed on the basis that the office 
with which we are dealing can be permitted 
to he the subject of a compromise by which 
a female is to hold it in form, and to get its 
functions performed by a male proxy. 

Petition dismissed. 
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MADRAS HIGH COURT. 

Civil Revision Petition* No. 902 of 1912. 

February 12, 1914. 

Present: — Mr. Justice Sadasiva Aiyar. 

K AN AG A MM A L and another — Plaintiffs 

—Pei iti one us 


versus 

PANCHAPAKESA ODAYAR and another 
— Defendant* — Respondents 

Civil l*rorr,Jure Cn,h: (Act V of 1908J, O. XXXIII , 
/». 3, o, s. 11 o — Appl icition to sue in forma pauporis 
— Rejection by Court. 

Leave to sue in for mo pun peris uiuler Order 
XXXIII, rule •”>, ought not to be refused on insuffi¬ 
cient grounds. 

Rut/innm 1’illui v. ]\ippn Pifloi , 13 M, L. J. 292, 
Knht jin nayal.a Ammal v. Kolia Vcnkaiachellapati 
Kai/ii>in, l- M. 323, referred to. 

A plaint presented by two or more plaintiffs claiming 
different reliefs against tin' same defendant cannot 
lie said to be fiamed improperly or bad for misjoinder 
of causes of act ion. 


Silmnlhnh Milra v. .k'fiunrn Xnth 

Cas. 7t>t; 17 <'. W . X. 3-11, referred to. 
Where claims, some of which are 


Mitn i, 18 Iud. 
sustainable in 


law and others unsustainable in law, are joined 
together in one suit, it is open to the Court to direct 
the applicant, to amend his plaint, so as to separate 
the sustainable limn the unsustainable reliefs; and 
although a pauper nppliettim does not become 
a. “plaint” within the meaning of Order VI, rule 1, 
until admitted under Order XXXIII, rule 8, the 
Court has, under section 1 H of the Code of Civil 
Procedure, a general power to direct an amendment 
of this kind. 


Petition, under section lib of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Mayavaram, in Original Petition No. 
359 of 1911. 


Mr. T. R . Ra ni'ichandra Aiyer , with him 
Messrs. K. Parthis iruJhi Aiyangar and A, 
Srirango d i ginger, for the Petitioners. 

Mr. liangachariar, for the Respondents. 

JUDGMENT. — Tho plaintiffs are the 
petitioners. The first, plaintiff is the mother 
of tho minor 2nd plaintiff. Their applica¬ 
tion to the learned Subordinate Judge of 
Mayavaraui to ho allowed to sue in forma 
piuperis to obtain reliefs of future mainten¬ 
ance and recovery of arrears of maintenance 
was rejected by the learned Subordinate 
Judge. The total value of the reliefs 
claimed by them was Rs. 11,700. The 

first plaintiff gave the value of the properties 
belonging to her as Rs. 327 and the value 
of the properties belonging to the minor 
2nd plaintiff as nil. The Rs. 327 worth 
of moveables was, of course, not sufficient to 
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pay the Court-fee stamps on the reliefs 
worth Rs. 11,700, the Court-fee required 
being Rs. 535. The lower Court did not 
go into the question whether the plaintiff’s 
pauperism was established but it rejected 
the application on the ground that the 
requirements of rule 5, Order XXX f II, had not 
been complied with by the petitioners. That 
rule 5 says that the Court should reject 
an application for permission to sue as a 
pauper (a) where the application is not 
framed and presented in the manner pres¬ 
cribed by rules 2 and 3 (6) where the 
applicant is not a pauper , (c) where he has 
within two months next before the pre¬ 
sentation of the application disposed of any 
property fraudulently or in order to be 
able to apply for permission to sue as a 
pauper , ( d ) where his allegations do not 
show a cause of action, ( e ) where he has 
entered into any agreement with reference 
to the subject-matter of the proposed suit 
under which any other person has obtained 
an interest in such subject-matter. It is 
difficult to gather from the learned Sub¬ 
ordinate Judge’s order what particular 
requirements of rule 5, Order XXXIII, bad not 
been complied with by the petitioners. It 
is admitted that the questions ( b ), (c) and (e) 
arising under rule 5 were not considered 
or relied on by the Subordinate Judge, and 
that those clauses need not be considered 
iu dealing with the petitioner’s applica¬ 
tion. We have only to consider clauses (a) 
and (d). 

As regards clause (d), unless the peti¬ 
tioners allegations in their petition do not 
show a cause of action” (that is, any cause 
of action), the Court cannot reject the 
application. The Subordinate Judge does 
not say in his order that the allegations do 
not show any cause of action. He only 
says that it- is doubtful whether the 2nd 
plaintiff can be awarded maintenance if he 
was entitled to sue his putative father’s 
undivided brother (1st defendant) for par¬ 
tition of the undivided family properties 
of his said father and of the 1st defendant. 

It is the case of the defendants them¬ 
selves that the 2nd plaintiff has no such 
right to sue for partition. If so, the 2nd 
plaintiff has undoubtedly a cause of action 
vif the allegations in the pauper application 
ftre true) to sue for maintenance. If again 
the 1st plaintiff is the permanent con¬ 


cubine of the 1st defendant’s deceased 
brother, her claim for maintenance cannot 
be said to be groundless. As said 
in Vijindra Tirtha Swami v. Sudliindra 

Tirtha Sivami (i), where there is a 
ground for reasonable doubt, leave should 
be granted and should not be refused. 

In. the Full Bench case of Rathnam 

Pillai v. Pappa Pillai (2), it was held that 
evidence on the merits of the case of the 
pauper applicant cannot be gone into in 
the preliminary investigation of the question 
whether leave ought to be granted or not and 
Koka Ranganayaka Ammal v. Koka Venkata - 
chellapati Nayudu (3) was followed. It 

may be that the plaintiffs when they 
claimed maintenance also on behalf of the 
two daughters of the 1st plaintiff, have 
added a claim which is not supported by 
any cause of action vesting in the plaintiffs 
but clause (d) of rule (5) does not justify 
the dismissal of an application simply be¬ 
cause some of the several causes of action 
mentioned by the plaintiffs are not shown 
to vest in themselves and only the others 
vest in them. It is only where the plaint¬ 
iffs’ allegations do not show any cause of 
action as regards any of the reliefs that 
the application could be rejected under that 
rule. 

We have thus left only to consider whe¬ 
ther the application could be rejected under 
clause (a) of rule 5. That clause says that 
if the application is not framed and presented 
in the manner prescribed by rules 2 and 3 
it shall be rejected. Rule 2 says that the 
application shall contain the particulars 
required in regard to plaints in suits and 
a schedule of any moveable or immoveable 
property possessed by the applicant with the 
estimated value thereof, and that it shall be 
signed and verified in the manner prescribed 
for the signing and verification of pleadings. 

As regards the particulars requireds by plaint 
in suits we have to turn to Order VII, rule 1 
and those particulars are contained in clauses 
a to i of Order VII, rule 1. I am unable to 
find any defect in the application either by 
omission of any of the particulars required 
by Order VII, rule 1, or by the omission of 
a schedule of property belonging to tho 

(1) 19 M. 197 at p. 198. 

(2) 13 M. L. J. 292. 

(3) 4 M. 323. 
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applicant or by the omission of the signature 
and verification of the applicant. Then as 
regards rule 3 of Order XXXIII, that rule 
requires the presentation of the application 
by the pauper herself or by an authorised 
agent and there is no defect alleged in regard 
to this particular either. The learned Sub¬ 
ordinate Judge seems to think that beoause 
the 1st plaintiff’s cause of action for her 
maintenance olaim is different from the 2nd 
plaintiff’s cause of action for his maintenance 
claim, therefore the application is not framed 
in the manner prescribed by Order XXXIH, 
rule 2. I am unable to agree with him. In 
the first place, Order VII, rule, 1 which relates 
to the particulars to be contained in the plaint 
and which‘is incorporated in Order XXXIII, 
rule 2 does not deal with the question of 
mistakes of law or fact or mistakes of non¬ 
joinder or misjoinder found in the plaint. 
It only deals with the question whether the 
particulars (a) to (i*) mentioned in that order 
are found in the plaint. If they are so found, 
the application is framed in the manner 
prescribed by Order XXXIII, rule 2, and that 
is all what order XXXIII, rule 2, requires. In 
the 2nd place, I am unable to see that there 
is any misjoinder of causes of action so far as 
the claims of plaintiffs Nos. 1 and 2 to be 
awarded maintenance are concerned. Order 
I, rule 1, allows several plaintiffs to bring a 
single suit though the causes of action of 
the several plaintiffs are different, provided 
that the transaction out of which their sepa¬ 
rate claims arise is one and that any otnmon 
question of law or fact exists in respect of 
the separate claim. In Nilmadhib Mitra v 
Jotindra Nath Mitra (4) it was held that a 
husband and a wife and their son could all 
join in a single suit to reoovor the main- 
tenance dqe to them separately, the words 

of Order I rule 1, Civil Procedure Code bein' 
relied on for that conclusion. 

Lastly it is urged that as the plaintiff, 
claim maintenance on account of the Is 
plaintiff’s daughters (2nd plaintiff’s sisters 
also, and as the plaintiffs have no cans 
of action, vesting in themselves to sue fo 
such maintenance, the pauper application 
which includes such an unsustainable clain 
must be rejected As I said before, Orde 

T 111 ’ ® 5, clauS£ < a) d °es not allow Ur 

rejection of the application on tho grouiu 
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that patently unsustainable claims have 
been joined in the application to sustainable 
claims. It is only if the application is not 
framed and presented in the manner prescrib¬ 
ed by rules 2 arid 3 that the application 
can be rejected But it is further contended 
(a) that the Court has not got the power 
to direct the application to be amended by 
striking out that portion of the prayer which 
claims the unsustainable reliefs, (6) that 
if the Court has no power to order the 
application to be so amended, it would be 
unable to find out the separate value of the 
sustainable reliefs from the total value of 
Rs. 11,700 given in the application for both 
the sustainable and the unsustainable reliefs, 
and (c) that the Court would again be 
unable in consequence to find out whether 
the Rs. 327 which is r.he value of the 
plaintiff's properties could cover the Court 
fees due on the sustainable reliefs and heoce 
whether the application to sue as pauper 
c>uld be granted as regards even the 
sustainable reliefs. On these contentions, it 
is argue! that, the proper course was taken 
by the Court under these circumstances 
when it wholly rejected the application. 

As regards the argument under the 
heading (o), I do not agree with the conten¬ 
tion that the Court has not got the power to 
order the amendment, of the application if it 
is improperly framed through misjoinder of 
causes of action and reliefs. N > doubt, Order 
VI, rule 17, relates only to the power of the 
Court, to allow parties to alter and amend 
pleadings; and the word ‘ pleadings’* means 
only plaints and written statements (see 
Order VI, rule 1); and an application to sue as 
a piuper bsc3mes a phint and, therefore, ft 
pleading only aftei it is granted (see Order 
XXXI.11, rule 8). But the power of a Court 
to direct a piuper applicant, to ameud his 
pauper application is one of the inherent 
powers of the Court, and it does not require 
any specific provision of the Civil Procedure 
Code to enable the Court to exercise this 
power. 1 am alsa of opinion that section 
141, Civil Procedure Code, which makes the 
procedure” provided in regard to suits ap¬ 
plicable to other “proceedings’* also, governs 

proceedings conns ffed with pauper applica¬ 
tions also and thus enables the Court to apply 
the provisions of Order VI, rulo 17, to such 
proceedings. 
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In the result, I hold that the learned 
Subordinate Judge acted illegally and with 
material irregularity in rejecting the pauper 
application on the grounds set out by him. 
I set aside his order and remand the 
application for proper disposal with refer¬ 
ence to the above remarks. I shall make 
no order as to costs in this Court. Costs in 
the lower Court will abide. 

Order set aside. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 973 of 1911. 

January 29, 1914. 

Present :—Mr. Justice Johnstone and 
Mr. Justice Che vis. 

NUR DIN AND OTHERS—DEFENDANTS — 

Appellants 

versus 

Musammat JHANDO and others—Plaintiffs 

—Respondents. 

Punjab Courts Act ( XVIII of 1884', s. 70 (1) (b)— 

Act I of 1912 —Revision — Chief Court , poivers of. under 
amending Act . 

The power of entertaining a second appeal in a 
land suit below Rs. 3,000, under section 70 (I) (6) of 
the Punjab Courts Act, as it stood before its amendment 
by Act I of 1912, has been withdrawn from the Chief 
Court by the Amending Act of 1912. 

Second appeal from the decree of the Divi¬ 
sional Judge, Lahore, dated the 5th June 
1911, confirming that of the Subordinate 
Judge, Lahore, dated the 1st April 1910, 
decreeing plaintiff’s claim. 

Mr. Ram Bhaj Datta , for the Appellants. 

Mr. Dhan Raj Shah , and Lala Moti Lai , 
for the Respondents. 

JUDGMENT.—This is a further 
appeal in a land suit in which the two lower 
courts have agreed. The value of the suit 
is under Rs. 1,000 and both parties before us 
are agreed that no further appeal lies under 
section 40 of the Punjab Courts Act as the law 
stood at the date, when this appeal was lodged. 
Mr. Ram Bhaj Datta asks us to exercise 
our powers under section 70 (1) (6) of the 
Act as the Act stood at the date of institution 
of appeal. But powers under that section 
have been taken away from us by Punjab 
Act I of 1912, and we cannot, therefore, listen 
to his application. The appeal is dismissed 
with costs. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 162 of 1913. 

February 12, 1914. 

Present :—Mr. Justice Seshagiri Aiyar. 

SAMINATHA PATHAN— Plaintiff_ 

Petitioner 


versus 

RADHA KRISHNA PATHAN_ 

Defendant —Respondent. 

Promissory-note invalid for want of stamp—Antece. 

dent oral agreement—Plaintijj, whether entitled to fall 
back on oral agreement. 

The plaintiff and the defendant were partners On 
the partnership accounts being taken some money 
was found due to the plaintiff from the defendant 
who paid a portion of the sum due and executed 
a promote for the balance. The pro-note was not 
properly stamped and, therefore, could not be sued 
upon. Under these circumstances the plaintiff based 
his suit for recovery of the balance on the original 
cause of action: 


Held, (1) that the payment of a part of the money 
due after the settlement of accounts was evidence of 
an agreement to pay the balance; 

(2) that, as the agreement to pay was prior to 
the execution of the pro-note, the plaintiff could sue 
on that agreement. 
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177; 10 M. L. T. 55; 21 M. L. J. 462, distinguished. 

Muthu Sastrigal v. Vishwanatha Pandra Sannadhi 
21 Ind. Cas. 861; 14 M. L. T. 520; (1914) M. W N* 
58; 26 M. L. J. 19, followed. 


Petition, under section 25 of Act IX of 
1837, praying the High Court to revise the 
decree of the Subordinate Judge of Tanjore 
in Small Cause Suit No. 117 of 1912. 

Mr. Q S. Ramachandra Aiyar , for the 
Petitioner. 

Mr. T, F. Muthuknshna Aiyar, for the 
Respondent. 

JUDGMENT.—The case has been fully 
argued before me and I do not think it 
necessary to reserve judgment. 

The facts are these:~Tbe plaintiff and 
the defendant are partners. In February 
1909 the accounts were looked into between 
the parties and the plaintiff’s case is that a 
sum of about Rs. 1,000 was found due to 
him from the defendant, and at that time a 
portion of the money found due was paid 
and that a promissory-note was taken for 
the balance. The promissory-note, it is 

admitted, cannot be sued on, owing to its 
not being properly stamped, and, therefore, 
the plaintiff brings this suit upon the 
original cause of action. 

The plaintiff states in his plaint that 
prior to the execution of the promissory- 
note, there was an oral agreement to pay the 
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Bum of Rs. 150 and that, therefore, he is 
entitled to fall back upon that, agreement 
as well as upon the original liability of the 
defendant to pay him the amount due under 
the partnership. 

The contention of the defendant is that 
the promissory-note, the settlement of 
accounts and the oral agreement were all 
contemporaneous and form part of the same 
transaction and consequently if the pio- 
missory-note is invalid, the plaintiff is not 
entitled to fall back upon the agreement 
or on the liability under the accounts. 

The Subordinate Judge in his judgment 
says : The alleged oral agreement and the 

written contract (pro-note) wore contem¬ 
poraneous and constituted one transaction”. 
I take it that, the Subordinate Judge intend¬ 
ed to find that there was an agreement 
prior to the execution of the promissory- 
note. Tt. is no doubt true that in the evi¬ 
dence given by the plaintiff, theie is no 
mention made of this alleged previous agree¬ 
ment. although iu the plaint there is a 
distinct averment that, the promissory-note 
followed a previous agreement, between the 
parties. I am prepared to hold that the 
previous settlement and the payment of a 
certain sura of money in pursuance of that 
settlement can be used for inferring an 
agreement to pay the balance of Rs. 150 
and that the promissory.note was simply 
evidence of that agreement to pay. [ n 
that view of the facts of the case, there is 
no difficulty m applying the principles of 

law winch have been enunciated in various 
cases. 


The case of KoJali MaUauiia v. T,n 

to which ni 

attention has been drawn by M 

Muthukrishim Aiyar is altogether diil'eroi 
from the present, ease. In that ease it lr 
been pointed out that where them is 
pre-existing right and tlm document its,, 
creates the obligation, a suit will not l 
maintainable if tl.at document is found to l 
lnvalio The observations of Sadasiva Aiyar 1 

,n f y. Vi'va«.:th„ H„n,lara 

nodin (2 are ... point. The learned .l„d, 

8 ys. Ido not. mtmd tosny that, if them 
a contractual or ol her definite completed obi 

66.°) 10In< ’- CaS - 177 ‘ 21 «■ L. J. 402; ,0 M. 

(2) 21 Jnd. Caa. 801; M- jq r. v , lm .. >t 
N. 08; 20 M. L. J. 19, ! (1 ' )U) V 


gation, capable of pro}f, prior in date to the 
invalid promissory-note, the plaintiff cannot* 
sue oti that prior independent obligation”. I 
bold in this case that there was a prior 
independent, obligation, an obligation result¬ 
ing from the relationship of the parties 
and from the agreement, which was entered 
into, prior to the execution of the promissory- 
note. No doubt this case is almost on the 
margin. But as I said before, the payment 
of a certain sum of money after the settle¬ 
ment of accounts is some evidence of an 
agreement, to pay the balance pleaded in the 
plaint and l agree with the Subordinate 
Judge in thinking that there was this pre¬ 
vious agreement. 1 hold, therefore, that the 
suit is maintainable upon the original cause 
of action, independent of the invalid pro¬ 
missory-note and that the plaintiff is entitled 
to a decree. 

As I understand that, there is no other 
question regarding the amounts due to the 
plaintiff, 1 reverse the decree of the 
Subordinate Judge, ami give a decree to 
the plaintiff As there is no evidence regard¬ 
ing any agreement, to pay interest, the 
decree to the plaintiff will be only for the 
piineipal sum of Rs. 150 with interest at 
6 per cent, turn the date of the plaint, 
l’ho plaintiff is entitled to proportionate 
costs throughout. There will be no costs to 
the defendant on ti e amount disallowed. 

Pectee reterstd. 


PUNJAB CHIEF COURT. 

First Civil ArrRAi. No. (549 of 1909. 

October ‘JO, 1913. 

rresent:— iUr. Justice Kensington ami 

Mr. Justice Beadon. 

MOIIAMDA and others—Plaintiffs— 

A n I I.LA NTS 


versus 

LA DU A S1NGIT axp ot hicks —Defendants — 

l\l>'p:»M> NTS. 

Lnn,ration Art (l\ ipos) t >. S —Appeal filed after 
l "\\ \ ''"l"' 1 ' ,lt eause - (i;•<»>•> eurWosnesji of Pleader. 

h'io an hjijhuI, wInch should have been tiled in 
in u,n I t uuii, \\n> t .\\ in«r to iho gross carelessness 
ot a 1 lemier, tiled in the Divisional Couit and on 
" 1 n,L \, 1 r,,lnu 'I ’° he piosontcd in the Chief Conrt 
t'atTou a,u ' v t he expiry of the period of liiui- 
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Held, that the provisions of section 5 of the Limi¬ 
tation Act diil not apply to the case because under the 
ciroumstances of the case the appellant had no suffici¬ 
ent cause for not filing the appeal in the Chief Court 
within the prescribed period. 

Sant Singh v. Qaim, 118 P. R. 1908; 197 P. TV. R. 
1908, followed. 

Kura Mai v. Ram Hath, A. TV. N. (1906) 67; 3 A. L. 
J. 218; 28 A. 414 and Anjora Kunwar v. Babu , 4 A. L. 
J. 515; A. W. N. (1907) 219; 29 A. 638, not followed. 

GhulamShahv. Mallik Muza (far Khan, 81 P. R. 
1886; Krishna v. Chathappan, 13 M. 269, referred to. 

Balaram Bhramarator Rag v. Sham Sunder Narendra 
23 C. 526: Dadabhai .Tamsctji v. Muniksha Sarahji , 21 
B. 552: Bahvnnt Singh v. (}umani Ram, 5 A. 591; A. 
W. N. (1883) 142; Hazir A!i Khanv. Zainab, A. \V. X. 
(1903) 32; Sanlar Pavtab Singh v. Lola Kami Chand, 
184 P.R. 1889, Musamnat Gnnharv. Khan Muhammad, 
66 P. R. 1891, cited. 

First appeal from the decree of the 
District Judge, Gujranwala, dated the 23rd 
July 1908, dismissing plaintiff’s claim. 

The Hon’ble Mr. Muhammad Shaft ,, K. B., 
and Mr. tazal-i-Hussain, for the Appellants. 
Mr. Dharm Das Suri , for the Respondents. 

JUDGMENT.—The suit which is the 
subject of this appeal was dismissed by 
the District Judge on the 23rd July 1908. 
The value of the suit for purposes of jurisdic¬ 
tion is Rs. 7,564 11 0 and consequently the 

appeal lies to this Court and not to the 
Divisional Court. 

, plaintiffs, instead of coming to Lahore 
in order to appeal, engaged a leading member 
of the local Bar at Sialkot who filed the 
appeal in the Divisional Court on 21st 
August 1908. The mistake was not detected 
by the Divisional Judge’s office and the 
appeal came beofre the Divisional Judge for 
hearing on the 21st May 1909. On that date. 

. ^ v ‘ 9 i°nal Judge, finding that he had 
no jurisdiction returned the appeal for present¬ 
ation to this Court. The plaintiff then filed 
the appeal in this Court on the 25th May 
1909, when the period of limitation for 
appeal had expired. 

Section 5 of the Limitation Act is relied 
upon ^.nd the point for decision is whether the 
plaintiffs, under the circumstances noted above, 
ad sufficient cause for not presenting the 
appeal within the prescribed period. 

In Kura Mai v. Ram Nath (l) which was 
followed by a single Bench in Aniora Kunwar 
V. Babu (2) it was, no doubt, held that when 
a client bona tide accepts advice of Counsel as 
to th8 proper procedure to adopt in 

(D 28 A. 414; A. W. N. (1903) 67; 3 A. L. J. 218. 

29 A. 638; 4 A. L. J. 515; A. TV. N. (1907) 219. 


the course of litigation, and misled by that 
advice, fails to file an appeal within time, he 

is entitled to the benefit of section 5 of the 

Limitation Act. Butin view of the decision 
of a Division Bench of this Court in Sant 
Singh v. Qaim (3), we with every respect 
venture to think that this ruling goes too far. 

Other authorities cited on behalf of the 
appellants are Balaram Bhramaratar Ray v. 

Sham Sunder Narendra (4), Dadabhai jam set ii 
v. Maneksha Sorabu‘ (5), Balwanl Singh v 
Gumaui Ram (6), Wazir All Khan v. Zainab 
(7), Sardar Partab Singh v. Lala Karm 
Ohand (8) and Musammat Gouhar v. Khan 
Muhammad (9) and no doubt there are cases 
in which in certain circumstances a bona tide 
mistake has been held to be sufficient cause 
for delay. But in Qhulam Shah v. Mallik 
Muzaffar Khan (10) the Full Bench did not 
go further than to rule that it cannot be 
laid down as a general proposition that 
ignorance of law can never be considered and 
Barkley, J. made it clear that it is inexpedient 
to lay down any general rule to control the 
discretion of the Court in dealing with each 
case with reference to its particular facts. 

According to Krishna v. Ghathappnn (11) 
which is referred to in the case relied on by 
appellants in the Waziy Ali Khan v. Zainab 
(7) the true rule is, whether under the special 
circumstances of each case, the appellant 
acted under au honest, though mistaken, 
belief formed with due care and attention. 

The question now before us was very fully 
considered in Sant Singh v. Qiim (4), in 
which the facts were practically on all 
fours with the facts in the present case and 
it was held that the excuse for delay was 
insufficient. 

In the present case, as in Sant Singh v. 

Qaim (3), there was no sort of doubt that 
the value for jurisdiction exceeded Rs. 5,000; 
the question as to the course of appeal was 
exceedingly simple and with ordinary care 
and diligence there could have been no 
mistake, no attempt has been made to explain 
how it was that the appeal came to be filed 

(3) 118 P. R. 1908; 197 P. TV. R. 1908. 

(4) 23 C. 526. 

(5) 21 B. 552. | 

(6) 5 A. 591; A. TV. N. (1883) 142. 

(7) A. TV. N. (1903) 32. J 

(8) 184 P. R. 1 889 (F. B.). j 

(9) 66 P. R. 1891. 

(10) 81 P. R. 1886. i 

(11) 13 M. 269, 
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in the Divisional Court; and as the value of 
the suit was obvious on the face of the record 
and was in fact correctly entered on the 
memo of appeal, the mistake could only have 
been due to gross carelessness. 

Under these circumstances, we are unable 
to hold that sufficient cause for delay has 
been made out, and the appeal being barred 
by limitation we dismiss it with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Fir^t Civil Appeal No. 427 ok 1912. 

February 20, 1914. 

Present :—Sir Henry Richards, Kt , Chief 
Justice, and Justice Sir P. C. Baneijee, Kt. 
Musammat RAJ WANTA KUAR—1 
Plaintikk—Appellant 

versus 

SHAM NARAIN SINGH and others_ 

Defendants— Respondents 

n C XYY,v ' 0Ced o' e , C ir C ° iCt V °> *. 31 

O. XXXIV , 1 . 2, 4 —Mortgage decree—Interest - Con 

tractual rate-D,section of Court in awarding less tka, 
the cont) acted rale. 

The date roWcl t° in ° r d° r XXXIV, rule 2, U 

the date fixed by the Court for the payment 01 
the money by the defendant to tho plaintiff Tin 
clear mean,ng of the rule is that the Court must as 
certain the amount due on tho mortgago up to tin 
date mentioned Tho amount mustVo accor11, J 
the contract between the parties unless tho Cour 

for some legal reason sees fit (o interfere with 

contract as to tho rate of intorest 

The only section of tho Civil Procedure Code wind 

for tho payment of money, and does not, in°any way 

ss£2s c r to x bo, f a 

making the decree as provided for hyO^TxXlY 
P.rst appeal from (he decision of th‘< 

JUDGMENT f ° r ' h , e Appflk "'' 

Jal^ 1904 °‘The ed’theUth o| 

I he present claim is for R fl j 10 o 

The Court below granted a decree for f 

and awarded the plaintiff interest at ll ‘ 
.a e o f 6 cent perannnm W at the 

the institution of the suit to tho date B «J 


for payment and awarded no interest after 
that date. The plaintiff has appealed on 
the qnestion of the interest allowed. The 
other side does not appear. The rate of 
interest was high and if we thought that 
the Court below had any discretion in the 
matter, we doubt, that we would have 
interfered with its exercise of it. It is 
contended, however, on behalf of the appel¬ 
lant that the Court below bad no discretion 
in the mat! er. Order XXXI V, rule 4, provides 
that in a suit for sale, if the plaintiff sneoeeds, 
the Court shall pass a decree to the effect 
mentioned in clauses («), (6) and (c) of 
rule 2. The material part of rule 2 is that 
the Court should pass a decree (u) ordering 
that an account be taken of what will be 
due to the plaintiff for principal and interest 
on the mortgage on the day next and 
thereinafter mentioned, and (6) declaring 
the amount so due at the date of such 
decree. The date referred to in the rule is 
the date which the Court fixes for the 
payment of the money by the defendant to 
the plaintiff. It seems to us that the 
clear meaning of the rule is that the Court 
must ascertain the amount due on the mort¬ 
gage up to the date mentioned. That 
amount must be according to the oentraot 
between the parties (unless the Court for 
some legal reason sees fit to interfere with 
the contract as to the rate of interest). The 
only section of the Civil Procedure Code 
which givos any discretion in the matter of 
interest, to the Court is section 34. This 
section applies to decrees for the payment 
of money and in our opinion does n >t. in any • 
way permit the Couit t> reduce the interest 
below the contracted rate when it is taking 
t le accounts and making the decree as pro¬ 
vided for by Order XXXIV. The result is 
that we allow the appeal to this extent that we 
vaty the decree of the Court below by award¬ 
ing interest at. the contract rate from the 
tune of the institution of the suit to the time 
xe for payment of the mortgage money, 
e extend the time to six rasnths from this 
ate. W e allow no interest after that time, 
io matter being entirely in the discretion of 
ie ourt. We make no order as to c> 3 ts. 

Appeal allowed . 
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TEJA SINGH V . SUNDAR SINGH, 

PUNJAB CHIEF COURT. 

First Civil Appeal No. 1188 op 1911. 

December 11, 1913, 

Present:— Mr. Justice Shah Din and 
Mr. Justice Beadon. 

TEJA SINGH and others—Plaintiffs_ 

Appellants 

V6TSUS 

SITNDAR SINGH asd others—Dependants 
. Respondents. 

-Course 7f7p F ;: c a mPti ° n mU relali " 9 i0 l "« d -ral«e 

In land suits, where the value of a claim for 

the reto 3 ° f JUrisdiction ia calculated according to 
the revenue payable on the land claimed, the course 

amount^/ 8 determ 1 ined such ''aloe and not by the 

by the premmX *° ^ PaVab '° t0 the vendee 

P 9 Al LnJ h ° kar C,lngn ’ 15 Ind - Cas. 347; 83 

I • E. 1 912; 1,0 P. W. R. 1912, followed. 

Hirst appeal from the order of the Addition- 

a District Judge, Lahore, dated the 17th 

June 1911, decreeing plaintiffs’ ciaim. 

Mr. Qanpit Rai , for the Appellants. 

Rai Bahadur Pandit Shiv Nurain, for the 
xv68pondents # 

JUDGMENT.—The learned Advocate for 
he respondents urgres as a preliminary 
jection that a first appeal dees not lie to 
ns Court in this case, inasmuch as the 
value of the suit out of which the appeal 

has anseu !8 3° times the land revenue of 
the laud which is the subject-matter of the 

Eofc fche amount of the money 
which the appellants have been directed to 
pay mto Conrt as price of the land [ Iftikhar 

7* -r hak °r Singh (1)]. The value of the 
suit is therefore, only Rs. 1,718-2-6 and the 

appeal lies to the Divisional Court and not 
to this Court. Mr. Ganpat Rai for the 
appellants admits the correctness of the 
Preliminary objection thus raised, and we 
accor ingrly return the appeal for presenfca- 
tion in the Divisional Court. Parties will 
hear their own costs in this Court. 
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CALCUTTA HIGH COURT. 

Civil Rule No. 442 of 1913. % 
February 2. 1914. 

re. se «^_ J UHt ie e Sir AshutOsh Mookerjee, 
Kt., and Mr. Justice Beaohcroft 

CHANDRA NARAYAN SINGH— 

Plaintiff—Petitioner 

4 versus 

ASDTOSH DE and another— Defendants— 

Opposite Party 

Court Fees Act (VII of 1870) s 7 rJ v , 

(b), (c)and (d)-Court.fee-Suit tor (a) 

Ghatwali mehals— Property in suit included *7* ^ ve 
gate of fifty-two mehals for which Government "T"'*' 
was pai/able No apportionment in 
m suit—Court.Jee according to market-value ^ propertg 

In a suit for possession of five Qhatwnli 1 

*vas found that they were included in an ^ 

of fifty-two Qhatwali mehals for which a 

of money was payable annually as sadar jamah ufc tW 

no apportionment of this sum was made between 
several mehals: ueuween the 

Held , that the land in suit formed Dart nf-.„ , , 

P aymg revenue to Government, but did not consrrT 
a definite share of such estate, nor was s«~ J“,‘ 6 
assessed witn revenue; that consequently suh el ® 7 
(d) of clause V of section 7 of the Court Fee. a ! 88 
applicable to the case, and that a Court fee Tn "T 
mg to the market-value of the land should be paid 
Rule against the order of the Sub- Judge 
of Deoghur, dated March 25 th 1913 

dmU’"* mmJr " 

Babus Dwarka Nath Ohakravarti and Kb., 
Mohan Sen, for the Opposite Party ^ 


Appeal returned . 


mV 15 Ind ' Cas ’ 347: 83 p - R - 19I2i do p. w. it, 


JUDGMENT.-We are invited ia this 
Rule to determine the principle on which 
court-fees are to be levied ou the nla nt 

in the suit instituted by the petitioner for 
recovery of possession of a Qhatwali estate 
known as Rohini. The plaintiff „ , 8ta : e 

that the case falls within section 7, clause 0 r 
sufoclause (a) while the defendant argues’ 
that the case ,s governed by section 7, clause 

87fi n 4 (C V° f the Court Pees Act 
1870. The Subordinate Judge has ^Tj 

the contention of the defendant as welL 

founded and has called upon the plaintiff 

o pay Court-fees accordingly. As the ques- 

tion raised ,s of considerable importance and 

affects the Government nltimatelv wo i, Qd 
heard the learned Government , ha T e 
addition to the learned Vakils for the^T 111 
themselves. To determine the IT 
within which the case before ns ^ 
necessary to examine carefullv Do 7 ’ fc 18 
the sub-clauses of clause T of a ° f 

the Court Pees Act. ° f 8e ° t,on 7 of 
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'"'lanse V of seotion 7 provides that m 
s a Us "for possession of land, the amount of fee 
!hl« on the plaint shall be computed 
according to the value of the subject matter. 

Sub-clause (a) lays down thah wher0 t . h 
subject- matter is land which forms an entire 

e "t a te or a definite share of an estate, paying 

armual revenue to Government or which 

forms part of such an estate and .a recorded 

in the Collector’s register as separately 
assessed with such revenue, and such revenue 
is permanently settled, the value of the subject- 
matter shall be deemed to be ten times the 
revenue payable. Sub clause (fc) treats of 
a case similar in all respects with that com¬ 
prised in sub-clause (a), with this difference 
that the revenue payable in respect of the 
estate is not permanently settled, hub-clause 
(c) lays down that where the laud pays no 
such revenue or has been partially exempted 
from 8 U 3 h payment or is charged with any 
fixed payment in lieu of such revenue and 
net profits have arisen from the land during 

the year next before the date of presentation 
of the plaint, the value of the subject- 
matter shall be deemed to be fifteen times 
such net profits; but where no such net profits 
have arisen therefrom, the value of the 
Bubject-matter shall be the amount at which 
the Court shall estimate the land with 
reference to the value of similar land in the 
neighbourhood. Sub-clau9e k<1) provides 
that where the land forms part of an estate 
paying revenue to Government bat is not a 
definite share of such estate and is not 
separately assessed as mentioned in sub- 
clause (a), the value of the subject-matter 
shall he deemed to be the market value of 
the land. To these sab-clauses is added an 
explanation that the w r oid estate means 
any land subject to the payment of revenue, 
for which the proprietor or farmer or raiyat 
shall have executed a separate engagement, 
to Government, or which, in the absence of 
such engagement, shall have been separately 
assessed with, revenue. Before wo determine 
which of these sub clauses governs the case 
before us, we may state that according 
to the plaintiff, the Ghatwali estate in suit, 
pays a Gover nment, revenue of Rs. 3,1-18-12 8; 
and the plaintiff paid on the plaint., a 
Court-fee stamp of Rs. 995 on ten times the 
revenue payable, while he fixed the maikst. 
value of the subject-matter at Rs. 3,50,000 
for purposes of jurisdiction, The history of 


this G'dwdi estate has been explained to 
us but need not be set out in detail here for 
our present, purposes, and will be found 
narrated in the judgment of this Court in the 
case of Knstoora Koo mares v. Monohur Deo 
(l). There is no controversy that the land 
does not. form an entire estate nor a definite 
share of an estate paying aunual revenue to 
Government within the meaning of sub¬ 
clause (a). To enable us to determine 
whether the land forms part of such an 
estate and is recorded in the Collector's 
Register as separately assessed with such 
revenue, we called up>n the parties to produce 
before us a certified copy of the register in 
so far as it is ivlevaut to the matter under 
inquiry. We fount that the property in 
suit which consists of five Ghatwili mahals 
is included iu an aggregate of fifty-two 
Ghatwali mahals for which a sum of 
Rs. 16,1 S3 is aunually payable as sadar 
j ama. No apportionment of this sum 
has been made with reference to the 
several tenures. It. further appears from 

the register that a sum of Rs. 22,494 is 

collected by Goveinnienfr from the fifty-two 
Ghatwali mahals, out. of which the Government 
retains a sum of Rs lb,lb3 on account of 
sadar jama and pays the balance to the 
zamindar within whose estate the Gh itioali 
land was originally comprised. The collec¬ 
tions from the five Ghatwali mahils iu suit 
amount to Rs. 3,148 12 S. It. is const quently 
plain that, this latter sum is in no sense 
revenue payable in respect of these five 
Ghatwali mahah\ the whole of this sum is uot 
payable as revenue to Government. As already 
explained, the larger sum, of which this 
amount is a component, element., is collected by 
Government and is retained in part as 
revenue and made over in part to the 
proprietor of the estate from which the 
Ghatwali tenures have been carved out. Wo 
must, hold arc ndingly that, even if the 
disputed land is deemed part, of a revenue 
paying estate, it is not recorded in the 
Collector’s Register as separately assessed 
with revenue, within the meaning of sub- 
clause (a). It. has been ingeniously argued, 
however, on behalf of the plaintiff, that he 
should not be called upon fro pay a larger 
amount, as Court-fee titan what he wjuld 
havo had fro piy if he had been the ovner 

(1) (1S(>I) W. fi. :W, 
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of all the fifty-fcwo Ghatwali mnhals and 
Bued to reoovtr possession thereof This 
contention is manifestly fallacious for two 
reasons, namely, first, that the plaintiff 
cannot avail himself of sub clause (a) unless 
he brings his case strictly within its terms 

and for that purpose the determining factor 

is the land in suit and not a larger property 
m which it may be included; and, secondly, 
that even ,f the plaintiff had sued for 
recovery of all the fifty-two Ghatw.ili mahals, 
the question would require careful examina¬ 
tion, whether those mahals constitute an estate 
paying annual revenue to Government The 
contention of the plaintiff consequently'fails. 

. As regards sub-clause (b), it is plainly 
inapplicable for the reasons assigned for the 

exclusion of sub-clause (a). As regards sub¬ 
clause Cc>, it is clear that before the defendant 
can successfully rely upon it, he must estab- 
Jish that the land in suit pays no revenue 
permanently or temporarily settled thereon, 
or has been partially exempted from such 
payment or is charged with a fixed payment 
in lieu of such revenue. This the defendant 
has failed to establish. On the other hand 
the Subordinate Jadge has found on the 
authority of the cases of Raja Lelanund 
0*720/2, Bahadoor y. Government of Bengal (2) 
Munorunjun Singh v. Rajah Lelanund Singh 
on review, Lelanand Singh v. Monorunjun 
bingh^). On appeal to Privy Council Rajah 
Lilanund v. Munorunjun Singh (5), Leelanund 
™*gh V. Monorunjun Singh (6) that the 
Ghatwali land forms part of the estate of 
the zemindar of Birbhum; this position indeed 
is supported by the fact that a definite c 
amount is collected through the agency of the " 
Government and is divided between the 
Government and the zemindar of Birbhum. ( _ 
Consequently the contention of the defendant a 

hat sub clause ( c) is applicable cannot be 
supported. S 

Prom what has been already stated, it is 
plain that sub clause id) is applicable. The ti 
land in suit forms part of an estate paying ti¬ 
re venue to Government, but does not con- 
8titute a definite share of such estate nor is sc 
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the land. In paragraph 15 of the plaint th« 

>?. t:\iizT,* k, 

- - £-■£?£ 

f he result is that the Rnio j 

orJ.ro, t ,e , 0 “J 

...d. .oj a,, „„ „ mitM ” ' 

fhe direction g.ven in this judgment may 
be carried out. As the contentions of both 

fojfcosts! 68 * ’ th6re WiU be Q0 °rder 

Rule made absolute ■ Order set aside 


PUNJAB CHIEF COURT 
First Civil Appeal No. 83a op 19 U 
November 24, 1913 
Present:— Mr. Justice Johnstone aud 
Mr. Justice Bead on. 

SUNDAR SINGH and others—Plaintiffs 

— Appellants ° 


(2) 6 M. I. A. 101 at p. 123; 4 W. R. 77 (P. C.)- 
38 ar * P ’ °* J ’ 505; 1 Suth> P * C - J - 248j 19 En o- Kep! 

(3) 3 W. R. 84. 

(4) 5 W. R. 101. 

(6) 3 c B 251 B ' 124i L ' R ' L A- S “ P - Vol -> 181 - 


versus 

Tue KRISHNA MILLS COMPANV 
LIMITED— Defendants—Respondents 

Contract Act flX of 1872f s r> 0 

con tracting parties -Delivery ofgjods -CaZh jZymeido^ 
delivery of railway receipt—Credit allowed to mZtl 
—Acquiescence-Civil Procedure Code (Act V or loZaT 
O. XLI, r. 4 -Appeal by some oj unsuccessful Zln ,Z 

zSr,z ;.«*»•»-'■ «•»«z 

reversal of the whole decree which proceeded on °i' 
ground common to all the plaintiffs It xrn* Ji • . ? 

that as against the non-appea l p|^iS J6 ° 
decree had become final: Plamtiffs, the 

HeUl, that the Appellate Court was cnm,w A , 
set aside the whole decree in view of Ord^vr*? 
rule 4, of the Civil Procedure Code ^ ei 

A contract for supply of goods contained a condf 

tion regarding cash payment on delivery 0 fJ«n 

receipts but several deliveries were m^df* •l 
such payment and the amounts due from th . OQt 
iffs in respect of these deliveries were ent* f- aint ' 

account which was finally made up G n ilf 3 V* an 

1909, when a balance of about Rs 2 000 *? / pnI 
due from the plaintiffs to the defendants founcl 
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, c , fVl . i 4 .fi, \pril 1001 ) and up to 2n<l May 1000 , 

At 'were furttr deliveries in respect of which cash 
there were turn, ^ delivery of the ra.lway 


payments were m.. ;ro s e * about a consign. 

further dealing. 'het,vee„ the part.es 

8 T°the Uth April 1903, the plaintiffs made over to 

the defendants first halves of currency-notes to th 

t] , rt f Rq 2 000 but withheld the second halves of 
:rl"e no^ “'^ plaintiffs alleged that the defend- 

ants stopped further consignments for there was -j 
Hse in the prices, and the defendants complained that 
since the second halves of the notes were withheld, 
thev were competent to stop further consignments as 

theV were entitled to cash payments: 

Held (l) that under the provisions of section d. 
of the Contract Act, the defendants wore not justified 
in rescinding the contract on plaintiffs refusal to 
deliver the second halves of these notes, as it was 
clear from the correspondence between the parties, 
that plaintiffs were ready and willing to take delivery 
of the last consignment on payment of the price of 
that consignment, and the defendants cancelled the 
contract, not because plaintiffs would not pay tho 

nrice of the consignment, hut because the plaintifis 

refused to deliver tho second halves of tho currency- 

notes due on the previous account; 

Cooverji Dhoja v. Rnjendra Nath Mnkerjcc, 2 lnd. 
Cas 851- 36 0. 617; Ra*h Belnry Shahn v. Nnttya 
nopal Nunchj, 33 0. 477; 3 l\ L. J 249; Sooltan 
Ch U nd v. Schiller , 4 C. 252: 3 C. L. U. 28/ and 
Sims on v. Virayya , 9 M 359, referred to. 

( 2 ) that tho account in respect of which tho sum of 
Rs. 2,000 was due was not confined to dealings under 
the contract, hut even if it was, tho plaintiffs’ 
failure to pay for the goods which had at first been 
delivered on credit was not a renunciation of the 
contract or such a refusal as excused performance of 
the contract on the part of tho defendant. 

First app°al from the decree of the Sub¬ 
ordinate Judge, 1st Class, Amritsar, dated 
the 21st April 1911, dismissing plaintiffs’ 
claim. 

The Hon’ble Mr. Shadi Lai, R. B., and Mr. 
M. L. Rallia Ram , for the Appellants. 

Lala Lajpat Rai , for the Respondents. 

JUDGMENT.—This appeal relates to a suit, 
in which the plaintiffs, members of a firm 
at Amritsar, claim damages from defendants, 
the Krishna Mills, Limited, at Beawar, Dis¬ 
trict Ajmer, on acconnt of an alleged breach 
of contract. The lower Court, finding that 
plaintiffs were guilty of the breach which 
put an end to the contract, has dismissed the 
suit and the appeal has been instituted by 
two of the four plaintiffs. 

A preliminary objection was raised that the 
dismissal of the suit is final as against the two 
plaintiffs who have not joined in the appeal 
and that the claim in appeal must be confined 
to the shares of the two appellants in the sum 


alleged to be due from defendant on aooount 

of damages. . , 

The lower Court has not gone into the 

question of the alleged annunt of the damages 

but has dismissed the suit on the preliminary 

finding that, plaintiffs are not entitled to 

claim damages, and if that preliminary find- 

ing is set. aside, the case wilt have to be re- 

manded. The claim in appeal is for the 

reversal of this decree which proceeds on a 

ground common to all the plaintiffs and 

in view of Order XI,L, rule 4, Civil Pro- 

cedure Code, the preliminary objection was 

overiuled. 

The parties entered iuto the contract in 
question on the 4th February 1909 and it is 
admitted that they agreed to the terms set 
forth in Exhibit P T, printed at paged of 
the paper bock, part L. This document, cm- 
sists of a letter, dated 4th February 1909, 
written by a member of the plaintiffs firm 
to the defendant and confirmed by defendants 
agent. The letter runs as follows: — 

“On account, and risk of my firm of the 
name of Messrs. Kishen Chand, Jawahar 
Singh of Amritsar, I agree to have bought 
from you in Beawar 621 bales of yarn a9 
under: — 

Five hundred and seventy-one bales at 
Us. 3-1-3 per bundle of 10: [s. for upper 
counts an anna per count to be added to 
t his r ate up to 17$. 

Fifty bales of 20s. yarn at Rs. 3-11*0 
per bundle, less discount at Rs. 1-6-0 per 
cent, of tbe value of yarn and brokerage at 
Rs 14 0 per bale. 

2. We will send for the bales of counts 
according to our request, clearing the lot 
up to the 15th April 1909 at. the latest.. 

3. You will have not to sell yarn to 
any merchant in Punjab up to 30th April 
1909 and we on our part shall not buy Roy 
yarn from any other mills in Rajputaua during 
that period. 

4. This bargain is your mill’s godown de¬ 
livery. You will despatch the goods from 
your station to places in Punjab according to 
our requirements, of which the railway re¬ 
ceipts we will receive from your clerk in 
Amritsar on payment of the amount anu 
invoice of such railway receipts. 

5. If on any cause your mills close spin¬ 
ning yarn wholly or partially, you will not 
he bound to abide by the delivery time 


m 
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but shall be given furtherance of time at 
our option.” 

It. appears that there had been other 
dealings between the parties and it is 
admitted that in spite of the condition 
regarding cash payment on delivery of Rail¬ 
way receipts, there were several deliveries 
of yarn under the contract now in ques¬ 
tion without such cash payment. The 
amounts due from the plaintiffs in respect 
of these deliveries were entered in an 
account which was finally made up on the 
14th April 1909, when a sum of about 
Rs. 2,000 was the balance due on 

the account from plaintiffs to the defend¬ 
ant. 
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After the 14th April 1909 and up to 2nd 
May 1909 there were further deliveries of 
yarn in respect of which cash payments 
were made on delivery of the Railway 
receipts and then came a dispute about a 
consignment of 13 bales which resulted 
in the final rupture between the parties and 
the termination of the contract. 

When the accounts between the parties 

were made up on the 14th April 1909 and 

a balance of Rg. 2,000—was found to be due 

7 ™ . plaintiffs to defendant, the 

plaintiffs made over the first halves of 
currency-notes to this amount to the defend¬ 
ant. But admittedly they withheld the second 
halves of those notes and consequently the 
payment was not completed. 

Though the plaintiffs did not make cash 
payments at first as required by the contract, 
the defendant nevertheless delivered goods 
without such payment and as there were no 
less than five deliveries on cash payment 
after the accounts had been made up on 14th 
Aprial 1909, defendant clearly acquiesced in 
the continuance of the contract. 

Oq behalf of defendant, it has been urged 
that, although the time for delivery could 
be extended, the plaintiffs were bmnd to 
complete their indents by the 15th April 
1909, but it does not appear that this 
was the intention of the parties. No 
complaint that indents were not received 
in proper time appears to have been made 
by the defendant either in the correspondence 
between the parties or in the pleadings 
in the lower Conrt. On the contrary, 
according to the defendant, the sole reason 


why the last consignment of 13 bales 
was not delivered was, that plaintiffs 
refused to pay the price. The correspond- 
eoce snows that defendant’s spinning 
department was closed, this contingency 
was provided for in the contract and obvious¬ 
ly the period of the contract was extended 
by mutual consent. 

Passages in the correspondence between 
the parties have been pointed out by Counsel 
showing comjdaints by plaintiffs on the one 
hand that defendant was wilfully withhold- 

a rise in prices 
and complaints by the defendant, on the 

other hand, that plaintiffs were delaying 
payment on presentation of the railway 
receipts and were thus delaying to take 
delivery of goods. These complaints, how¬ 
ever, appear to have been due to friction 
between the parties owing to the with¬ 
holding by plaintiffs of the second halves 
of the currency-notes, and it is a signifi. 
cant fact, that though there is evidence 
showing the dates on which consignments 
were despatched and the dates on which the 
five consignments received after the 14th 
April 1909 were paid for and delivered, 
neither party has produced evidence to 
show the dates of the indents, the quantity 

indented for in each indent or the dates on 

whioh the final consignments arrived by train 
at their destination. 

Whether or not there was a rise j n 
prices is a question which would affect the 
assessment of damages and which would have 
to be gone into more fully when theassessment 
ot damages becomes necessary. But with 
out coming to a definite finding on this point' 
it may be noted that at present there does 
not seem to be sufficient indication that 
deliveries were delayed on account of the 
rise in prices. Deliveries were delayed 
owing to the closing of the defendant’s 
spinning department, and, while acquiescing 
in this delay which was provided for in 
the contract, the plaintiffs naturally wanted 
to put pressure on defendant to delay as 
little as possible, probably this was the 
motive for the withholding of the second 
halves of the currency-notes which caused 
triction between the parties and led to the 
complaints whioh each addressed to the other. 

Notwithstanding these complaints in the 
correspondence, it is cloar that both parties 
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acquiesced in the continuance of the contract 
UP to and including the delivery of the 
2nd May 1903 and in order to determine 
which party is responsible for the breach of 
contract, it is necessary to ascertain as 
far as possible what took place after that 


date. 

Before the delivery of the 2ad May 

the plaintiffs had written a letter dated 29th 
April 190 intimating that the second halves 
of the currency-notes were being withheld 
because goods were not beiug supplied as 
required and that unless Railway receipts 
were sent, the defendant would be held liable 
to make good the plaintiffs’ expected profits. 

After the delivery of the 2nd May 
1909 plaintiffs wrote on 7th May 1909, as 

follows: — 

“As we have not received any railway 
receipt from you in spite of our requesting 
you constantly, therefore, we are convinced 
you are rather prepared to pay our profit 
at eight annas per bundle according to our 

letter No. 3590 dated the 29th April 1909. 

Kindly remit the amount being our profit 
on the remaining bales of our bargain. Other¬ 
wise we shall have to take steps against you 
legally in Court holding you responsible for 
costs and consequences arising through such 
proceedings. In case you will nob reply to 
this notice, we shall have no more to give 
yon any information of our doing against you. 
This is final.” 


Before receiving plaintiffs’ letter dated 
7th May 1909, defendant wrote on 10th May 
as follows: — 

“According to the terms of your contract, 
yon are bound to pay the amount of every 
invoice of which the Railway receipt is offered 
you by our agent at that place. In the 
beginning, out of business etiquette, our 
agent did not literally press the procedure on 
you and delivered you railway receipts be¬ 
fore hand to receive the relative amount after¬ 
wards. But as through your irregularity in 
payments, we have experienced much loss 
and inconvenience besides, the company, 
under such circumstances, cannot any longer 
deliver goods on credit; we have over and 
over again asked you to pay our ponding 
account in full aud in future to pay the 
amount of invoice and receive the relative 
railway receipt as is the agreement between 
us, but you don’t care the least for all our 


due requirements so much so that out of our 
dues against you, you sent ns first halves of 
currency-notes of Rs. 2,000 about three weeks 
ago and have held back the second halves all 
this time in defiance of our incessant urgings 
in the matter. At present our agent has 
got railway receipts for 13 bales and 8 bales 
in our godown at that place, ready for delivery 
to you which he has asked you several times 
to receive, on payment in full of our dues 
against you which includes these second 
halves of Rs. 2,000 notes and the amount of 
these bales, but as you don’t care at all about 
your liability, we serve you this notice want¬ 
ing you to hand over the second halves of 
currency notes to our agent till Chand Ji, 
pay off our balance of account in full and to 
receive the 13 bales on payment of their 
value on rec 9 iptot this notice, failing which 
our agent has been directed to sell these 
bales in market, and through your breach of 
the terms of c intrant, we shall cancel the 
remaining part of your bargain and hence 
you will not be entitled at all for the goods 
of your bargain, please take notice. After 
receiving plaintiff’s letter of 7oh May 1909, 
defendant wrote on 13th May, as follows: 

“We are in receipt- of yours of 7th instant 
in reply to which we refer you to ours of 
10oh idem, sent to yon under registered 
cover, in which we have fully warned you 
against your quite objectionable conduct in 
this matter. As we told you in ours referred 
above, if you have not handed over the second 
halves of Rs. 2,000 curreuoy-notes to our 
agent Lala L\l Chain! Ji, first halves 
of which you had sent us in part payment of 
our dues against you so long ago, not paid 
him in full the balance of oar acooant up to 
date and not received the railway receipt 
for 13 bales aud S bales which have beeu 
offered you so often by our agent on full 
payment of oar dues ugaiust you, iuoludiug 
the value of these bales on receipt of the 
said notice, which at the latest mast have 
beeu delivered to you to-day, your bargain is 
forthwith cancelled according to the terms 
of our notice, further, on hearing from our 
agent, that you have not fulfilled the terms 
of this notice, without further serving you 
any notice in this matter, we shall filo * 
suit against you tor recovery of our dues from 
you, the cost of which shall further fall ou 
you, please take note.” 

A letter was also written on 13th May 
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1909, by the plaintiffs. It was a reply to 

defendants’ letter of lOch May and ran as 
iollows: 

Your favour of the 10th instant to hand, 
contents noted. 

q Jf n 0U . re Pl ; ed to our letter No. 

3590 dated 29th April, 1909, and No. 3S99 

dated 7th May 1909, but you have given us 

this notice so that you may not be held 

responsible by this way. But you cannot be 
set free by this way. 

You shall have to pay in any case. 

•Neither you sent us any invoice nor Lai 
Ohand Ji delivered us any invoice for 13 
bales in spite of our requests. 

Under the circumstances you had better 

l n e u lt ,.° Dr Pr ° fib otherwise you 

shall be liable to pay same through Court, 

t Lai Chand Ji delivers us within three 
days, whatever railway receipt he has, against 
payment we are still prepared to receive 
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same. 

rf i f „T DOe to defendants’ letter of 
3th May 1909, plaintffs wrote on 15th May 

27 e J y i q'I fe 1 !, rir ’ e defendanf s to their letter 
dated 13th May. 

The consignment of 13 bales was sold 

y e fend ant in the Amritsar market and 

"! r * h,s a deader, acting: on behalf of the 
plaintiffs wrote to defendants on 24th May 
J-t'Uy as follows: — 

Under instructions from Messrs. Kishen 
Chand Jawahir Singh of this place I have 
to inform you that they are quite willing 
to give you the second halves of our 

currency.notes for Rs. 2,000, the first 

halves of which have already been given 
o you, provided you hand over to them 
tne raUway receipts of 13 bales of yarn 
i ^h ave ordered of your company 

tL i7l r \ They wiH al8 ° for 

© bales at the time of receiving the 
railway receipts. Kindly let me know at 
wnat time within four days from this day 

I? u COnvenienfc for you to deliver 
© bales and receive their price and 
tne notes above mentioned. I may add 

a in default of your delivering: the 
railway receipts of 13 bales within four 
ays from to day, my olients will sue your 
company for damages which they may 
incur by their not fulfilling their contract.” 

fn .t eD n d , ant ’ 8 aeent on 25th Ma y replied 
0 Plsader’s letter as follows: — 

With reference to your registered Dotice 


dated 24th instant on behalf of Messrs. 
Kishan Chand, Jawahir Singh, I beg to 
bnng to your notice that on receipt 
ot the railway receipt against 13 bales 
in question, I asked the indentors to take 
ns up against due payment and the 
money due to the mill before this, but 
hey never complied with my request. 

I may add that the Krishna Mill was also 
in communication on the subject with them 
lou will instruct yonr clients, therefore, 
that they should refer the matter to the 
mills direct as regards half Government 
currency-notes of Rs. 2,000, which your 
clients still owe to the mills. Please 
warn them to remit same to them without 
any further loss of time otherwise they 

If *if Ve J bear the consequences.” 

Atter this, defendant on 1st June 1909 
entered into negotiation for the supply 0 f 

yarn aDot 5er firm in the Punjab and 
plaintiffs having delivered the second halves 
ot the currency notes for Rs. 2,000 to de 
fendanton 9th June 1909, instituted the’ 
present suit on the 10th June, 1909.” 

Notwithstanding defendant’s allegations 
and oral evidence to the contrary, it i a 
clear from this correspondence that plaintiffs 
were ready and willing to take delivery of 

|* i i • ^ . | m on payment 

of the prioe of that consignment and that the 

defendant cancelled the contract, not because 

plaintiffs would not pay the price of the con 

signment but because the plaintiffs refused to 

defiver to defendant the second halves of the 

currency-notes for Rs. 2,000, due on the 

previous account. The question, therefore is 

whether under the provisions of section 39 

° . t . h .® 0on * nM l t Act, the defendant, on 
plaintiffs refusal to deliver (he second 

halves of these notes, was justified in rescind, 
mg the contract;. 

Cooveriee Bhoja v Rajendut Nath Mukerjee 

(1) the first authority cited on behalf of 

appellants related to the measure of 

damages in respect of a breach of contract 

consisting of a set of distinct contracts, and 

it does not help in determining the point now 
betore us for decision. 

( ^ aS l^ Beha Z 8hah \u NtUua 0o Nundy 

(2) differs from the present case in 

(1) 2 Ind. Cas. 831; 36 C. 617 

(2) 33 C. 477; 3 C. L. J. 249.’ 
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that there were distinct provisions^ to allowed. 


deliver specified quantities in certain spec,- 
fied months but in determining what 
amounts to a "refusal” in cases of th« 

kind the Court was gu.ded by the v e 

expressed by G.rd Coleridge in b reef, 
v. Burr (3) that, where the question is 
“whether the one party is set free by the 
action or conduct of the other the real 
matter for consideration is whether the 
acts or conduct of the one do or do not 
amount to an intimation of an intention to 
abandon and altogether to refuse performance 

of the contract.” , . . 

Io Sooltan Ohand v. Schiller (4) the terras 

of the contract as to payment were cash on 

delivery—part delivery had been made by 
defendant and a certain sum had been paid 
by plaintiffs on account—plaintiffs then 
made a claim for excess refraction and 
defendants thereupon declined to deliver 
the remainder of the goods unless plaintiffs 
paid the full amount owing for the portion 
that had been delivered. The plaintiffs 
declined to accept these terms and defend¬ 
ants cancelled the contract. It was held 
that there was no such refusal on the part of 
plaintiffs to perform their part of the 
contract as to entitle defendants to rescind 
under section 39 of the Contract Act. 

In Simson v. Virayya (5), it was held 
that failure by one party to pay for 
goods which had been delivered did not 
amount to a renunciation of the contract 
or to an absolute refusal of future perform¬ 
ance. 

The account in respect of which the sum 
of Rs. 2,000 was due was not confined to 
dealings under the contract but even if it had 
been confined to dealings under the contract, 
the authorities ab^ve referred to support the 
view that the failure by the plaintiffs to pay 
for the goods which had at first been deliver¬ 
ed on credit was not a renunciation of the 
contract or such a refusal as excused per¬ 
formance of the contract on the part of defend¬ 
ant 

In our opinion it must be held that the 
defendant rescinded the contract without 
legal justification and the appeal must be 


W 


(3) 9 C. 1\ 208, 43 L. J. C. P. 91; 29 L. T. 773: 22 
. R. 370. 


allU w„u. At the same time we consider that 
the dispute and litigation is due to plaintiffs 
unreasonable conduct iu withholding the 

notes and that costs of the appeal should 

not be awarded. . ., ,, 

We accept the appeal and setcing aside the 

lower Court’s decree dismissing the suit on 
the preliminary finding, we remand the case 
under Order XLI, rule 23, Civil Procadure 
Code, for decision on the merits after assess¬ 
ment^ the damages, if any, suffered by the 

plaintiffs. 

Except as regards Court-fees, which will 
be refunded, each party will pay its own 

costs of this appeal. 

Appeal accepted ; Case remanded. 


(4) 4 C. 252; 3 0. L. R. 2S7. 

(5) 9 M. 359. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 662 of 1912. 

February 6, 1914. 

Present: —Mr. Justice Sadasiva Aiyar. 

BILA SANYASI NAIDU— Defendant — 

Petitioner 

t'flrsui 

AGNIHOTRAM VENK AT ACHA.RYUHJ 

AND OTHERS — PLAINTIFFS — RkSPONDSNTS. 

Pre-settlement 1 minis— Madras Estates Land Act (I of 
1908), 3 — Inum granted prior to Pcnnanent Settle¬ 

ment, whether "estate"—Suit by Inamdar for recovery of 
rent —Jurisdiction —Civil or Revenue Court. 

An Inam granted by a zemindar , prior to tho Per¬ 
manent Settlement, is not an “estato” as defined in 
tho Estates Land Act, nor is such an Inamdar , a 
“landholder” within tho meaning of this expression 

in that Act. . 

A suit by such an Inamdar to rocover rent is, 

thorofore, not cognizable by a Rovonue Court. 

Todikonda Uuchi Virabhadrayya , Sonthi VenJea***> 
20 hid. Cas. 709; 24 M. L. J. (359; (.1913) M. W. «• 
782, followed. 

Petition, under section 115 of Act V of 

1908, praying the High Court to revise t e 
decree of the District Court of Vizagaptam, 
in Appeal Suit No. 174 of 1911, preferred 

against that of the District Mansif 0 
Chodavaram, in Original Suit No. 505 o 

1909. 

Mr. jS. Srinivasa Ait/angar, for tbe P© l " 
tioner. 

The Hon'blo Mr. B. A. Sarma , for Hie 
Respondents. 
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S J lJD ? 1 M , B ?V ThiS is a P etitio “ uuder 
section 115 of the Civil Procedure Code to 

revise the decree of the District -Judge of 

Vizagapatam in Appeal Sait No. 174 of 1911 

h™! S u T 6 ° f Whi ° h that appeal arose was* 

ought by some mamdars against their 
tenant to recover rent due for the first 
wo instalments of the year' Soumya. The 
plaintiffs suit was decreed on certain findings 

in aD< * * aW- There are nine grounds 

m the memorandum of civil revision peti- 
tioo presented to this Court. The phrase 
the Court below acted illegally and with 
material irregularity” occurs in several of 
these grounds but I am satisfied that it only 
means that the Court committed some error 
o law or other in arriving at certain findings 

of tacts or of law. Section 115, therefore, 
as no application and the contentions 
aised in these grounds must be rejected. The 
only contention which really relates to the 
question of jurisdiction is that raised in the 
n'/f ground of the memorandum, namely 
that a suit for rent of this land ought to have 
been preferred before the Revenue Court” 
though the reason why the jurisdiction of 
the ordinary Civil Courts is ousted is not 
expressly mentioned even in this ground. 

At is argued that the mum falls under the 
definition of an ‘estate” within section 3 of 

rtlf* A.-« ateS ^^id Acfc » that, therefore, the 
paintiffs are land-holders ” and that the 

suit for rent against a tenant holding under 

a land-holder ought to be brought in the 

Revenue Courts and not in the Civil Courts. 

£ /u PearS in fchis case fchafc the inam 
£ad been granted by a former Maharajah be¬ 
fore the issue of the Permanent Settlement 
«anna to the Maharaja of Vi zay ana gar am, 
ana following Tadikonda Buchi Virabhadrayya 
v. <bonh Venkanna (1), I mus t hold that the 
mam is not an estate” or part of an estate 

inamda ™ “land-holders” within 
e enDitions of those terms contained in the 
a a es Land Act. The jurisdiction of the 
ivil Courts has, therefore, not been lost 
over a suit for rent by such an inamdar. 

1 dismiss the petition with costs. 

m oat j - Petition dismissed. 

N. 782 2 ° Ind ’ CaS> 769j 24 L ’ J * 659j < 1913 > M - w * 
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oecond Civil Appeal No. 1031 op 1912. 

January 26, 1914. 

Present: Mr. Justice Rattigan and 
Mr. Justice Beadon. 

SHAMBIT RAM —Plaintiff—Appellant 

versus 

lation XVlT a f n ,sn« e 7 leii uuder section 7 of Regu. 

iafion X\ II of 1806, the property mortgaged instead 
Of being described as one-half of a certain land was 

tZliahiZ ‘ e "' l ‘° le ° f it: the wo *' d3 “sed being 
Held thn? f Ja f e V lustead of bai «»' hojawcgi: 

ofThlTotTee 8rSt eiTOr ' VaS fatal t0 the ™>idity 
R T 1902 V ‘- ¥ akb ? n > P- R- 1901; 16 P. L. 

,ld “ is aIS0 fatal - £ & 


Second appeal from the decree of the 
Divisional Judge, Hissar, dated the 22ud 
March 1912, reversing that of the Munsif 
2nd Class, Hissar, dated the 29th January 
1912, decreeing plaintiff’s claim. 

Lala Moti Lai , for the Appellants. 

Bakhshi Ookal Ohand, for the Respond- 
ent. 


JUDGMENT.—The sole question iu this 
appeal is whether the notice of foreclosure 
issued by the mortgagee was materially 
defective for the purpose of Regulation 
XVII of 1806. The Divisional Judge has 
decided this point against the mortgagee 
on the ground that there were two errors 
of a material kind in the notice, namely: 

(1) that instead of the property mort¬ 
gaged being described as one-half of 109 
bighas , 15 biswas , it was described as the 
whole of 109 bighas , 15 biswas , and, 

(2) that instead of the words “ bai 
katai hojawegi'\ the words used were 
mabligh kata hojawegi. 


The mortgagee has appealed to this 
Court and we have heard Mr. Moti Lai 
on his behalf, but in our opinion the 
first defect above referred to is fatal 
to the validity of the notice. Wazir Ohand 
v. Makhan (1) though a converse oase 


(1) 109 P. H. 1901; 16 P. L. R. 1902. 
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• q aistinctly in point ami there is nothing in 

v. ».« .mb) !■ ™ ™ -r.;, 

Mr Moti La r iV D contention that a mis-des 

cription of the kind referred to was not likely 
ro have misled the mortgagor. On the 
contrary, we think that if. the property 
mortgaged is described in detail, 
mortgagor is very likely to be mis e 
unless those details are correct. It w 

unnecessary for us, upon the view that we 
take of the first defect, to say anything with 

regard to the second beyond remarking that 

it has been held to be fatal in an unpublished 
iudgrrent of the single Bench (Civil Revis on 
No 557 of 1910). No authority to the 

contrary has been cited to us and without 
expressing any definite opinion of our own, 

we are not satisfied by Mr. Mot. Lai s argu- 
ments, that the decision in question is 
erroneous. Wo accordingly dismiss this 

appeal with costs. . 

Appeal dismissed. 

(2) 105 I\ R. 1007. 


INDIAN OASES. 

PALLA KANAKAMMA l>. CHALLA RAMA8AMI. 


ti»u 


ALLAHABAD HIGH COURT. 
Miscellaneous Appeal No. 520 ok 1913. 

January 15, 1911. 

present :—Justice Sir George Knox, Kt., 
Mr. Justice Tudball and 
Mr. Justice Piggott. 

In re STAMP REFERENCE py the 
BOARD ok REVENUE. 

Stamp Act (II of 1899J, .s. 2 (15), Sch. /, Art. 
( 3 )—“Pinal order ”, meaning of. 


15 


[ - I'lWU OKI VI , invuiuny UJ. 

The words “linal order” in section 2, clause 15, anil 
Article 45, clause (c) of Schedule 1 of the Stamp Act 
II of 1899, refer to the final order of the lowest 
Court of original jurisdiction empowered to give an 
order for effecting a partition at the time it is passed. 

Stamp reference made by the Board of 
Revenue per letter No. 1383/V. S. 630 of 
1913, dated the 21th of July 1913. 

The following was the reference made by 
the Board of Revenue: 

The question for determination is the mean¬ 
ing of the words ‘'final order” in section 2 
(15) and Article 45 (c) of Schedule I of 
the Stamp Act (II of 1899). The Board 
think that they refer to the final order of 
the lowest Court of origiual jurisdiction cm- 


powered to give an order for effecting a part.- 
tion at the time it is passed, and uot to the 
order of the highest Court of Appeal or to 
the order of the original Court when the time 

£, appeal has elapsed and no appeal has 
been filed. This view has advantages from 
an administrative point of view as, if the 

“final order” to be stamped with the stamp 

required for an instrument of partition is that 

-*•“*- s rt ui ■£ 

record-room for a long period without any 

St Di P fficulty wm dO a. 0 i S e if (a) the Appellate 
Court quashes the partition or decreases the 
value of the plaintiff’s share; (6) or increases 
the value of the plaintiff s share. In the 
one case, the plaintiff will apparently be en- 
titled to a refund of the stamp duty he has 
paid or to a refund of the proportionate share 
of that duty, and in the other case the decree 
of the Appellate Court should apparently be 
written on a stamp representing the balance 
between the amount of stamp duty actually 
paid and that which might have been levied, 
bad the original Court passed the decree issued 

by the Appellate Court. 

Mr. Wallach , for the Crown. 

JUDGMENT. —After hearing the learned 

Government Advocate, wo agree with the 
Board of Revenue, which has made this re- 
fereuee, that the wo.ds final ordei in sec¬ 
tion 2, clause (15) and Article 45, clause 
(c) of Schedule 1, of the Stamp Aot U 
of 1899 refer to the final order of the lowest 
Cou.tof o.igiiml jurisdiction empowered to 
give an order for effecting ft partition at the 
time it is passed. Let this be the answer to 

the reference made by the Board of Revenue. 

Reference accepted* 


MADRAS HIGH COURT. 

Second Appeal No. 935 of 1911. 
February 3, 1914. 

Present: —Mr. Justice Sadasiva Aiyar ana 

Mr. Justice Spencer. 

P ALL A K A N A K A M M A— Pl ai ntiff— 

Appellant 

versus 

CHALLA RAM AS A MI and otubrs— 

Defendants—Respondents. 

Hindu Lute— Hcvcrsioiuirg heirs — Agreement beltct 
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SRINIVASA AYIANGAR t\ TIRDMALAI CHETTY. 

ividovj and reversionary heirs settling reversion on 
latter, whether legal. 

A Hindu widow and the expectant reversionary 
heirs cannot legally enter into an agreement where¬ 
by the latter’s expectant reversionary rights becomo 
converted into vested reversionary rights. 

Seoond appeal against the decree of the 
Court of the Subordinate Judge of Kistna at 
Eliore, in Appeal Suit No. 280 of 1910, pre¬ 
ferred against that of the District 
Munsif of Eliore, in Original Suit No. 516 of 

1909. 

Mr. P. Narayanamurthi , for the Appellant. 

Mr. P. Nagnbushanam , for the Respondents. 

JUDGMENT.—The only question in this 
oase is whether a Hindu widow aud the ex¬ 
pectant reversionary heirs could legally 
settle the reversion on the said expectant re¬ 
versionary heirs so as to give them a vested 
reversionary right in the properties inherited 
by the widow, that is, so as to convert the 
expectant reversionary right into a vested 
reversionary right. 

Persons who have got only a sp?s succes - 
sxonis in certain properties and a lady who 
has got no power of alienating or dealing 
with the reversion cannot, it seems to us, so 
deal in advanoe with the rights in the rever¬ 
sion as to affect the reversion when it actually 
falls in. 

The agreement under Exhibit B between 
the said contingent reversioners to divide 
after tbe widow’s death the properties in 
which they had only a spes successionis could 
not again legally give any vested right in 
half the property to either of the parties 
1° the agreement. Whether, if 
the agreement was supported by considera¬ 
tion, a suit for specific performance of 
that agreement will lie at the instance of 
the legal representative of one of the two 
parties to the agreement against the other 
party, that is, whether the latter party 
could, when the reversion falls in to himself 
alone, be compelled to execute a registered 
conveyance of half the property to the said 
legal representative, that is a question on 
which it is unnecessary to express an opinion 
in this case as the plaintiff (appellant in 
this seoond appeal) brought his suit for 
partition on the basis that Exhibits A and B 
had already given him a vested right in half 
the lands, which right (according to the 
plaintiff in his plaint) had only to be en¬ 
forced by this suit whioh was brought for 


partition aud possession. The suit was not 
brought for the execution of a conveyance of 
half share in the properties by the 1st de¬ 
fendant to plaintiff, but it was only brought 
for partition and possession of the half share 
already alleged to have been conveyed. The 
point is also not taken in the second appeal 
memorandum, that the suit could be treated 
as one for specific performance. The seoond 
appeal fails and is dismissed with costs. 

Appeal dismissed . 


MADRAS HIGH COURT. 

Civil Revision Petition No. 338 of 1913. 

February 18, 1914. 

Present : — Mr. Justice Seshagiri Aiyar. 

K. R. SRINIVASA AIYANGAR—. 

Petitoner 

versus 

TIRUMALAI CHETTY and others— 

Respondents. 

Agent—Power-of‘attorney — Outstandings, power to 
collect, whether includes decretal debts — Execution— In- 
formal application—Step in aid of execution. 

A power-of-attorney authorizing an agent to col¬ 
lect “outstandings,” includes also a power to collect 
debts which have ripened into decrees, obtained even 
before the date of the power-of-attorney. An in¬ 
formal application, though infructuous, to carry on 
the proceedings in execution, may still operate to 
keep the decree alive. 

Pachiappa Achari v. Poojali See nan, 28 M. 557, fol¬ 
lowed. 

Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Kumbakonam, dated 12th December 1912 in 
Execution Application No 2329 of 1912 in 
S. C. S. No. 668 of 1908. 

Mr. S. V. Padmanabha Aiyangar y for the 
Petitioner. 

Mr. V. Purushothama Aiyer , for (Mr. T. R t 
Venkatarama Sastri ), for the Respondents. 

JUDGMENT.—Mr. Purushothama Aiyar 
argues that the right to take out execution 
mentioned in the power-of-attorney relates 
only to decrees obtained since 3rd July 1909 
when the two ladies gave the power of 
attorney to their agent. The preamble says 
that the two ladies are unable to appear in 
Court and to conduct the proceeding; this is 
followed up by the statement, that for 
the purpose of recovering outstandings 
due to the estate, the agent is given 
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power to file suits ami to recover the 
outstandings due to the estate. I take it 
that the word ‘outstandings’ refers not only to 
debts which have not. ripened into decrees 
hut also to decrees obtained against persons 
owing money to the estate; the clause relating 
to execution stands by itself; I am, theiefore, 
of opinion that this rower of attorney did 
giveauthor ity to the agent to present an appli¬ 
cation for execution of the decree already 
passed. That being my view, the previous 
application presented on the 4th August 1011 
wafi an application in accordance with law. 
It is hardly necessary to refer to tho 
authorities which hold that non-compliance 
with certain formalities, although they may 
disable tho petitioner from successfully carry¬ 
ing on execution through the agency of such 
a petition, would none the less make the 
application presented by him an application 
in accordance with law. Lt. is only necessary 
to refer to Pachinppa Achari v. P oajali 
Seenan (1) where this pointhas been expressly 
referred to. I hold, therefore, that the 
Subordinate Judge was wrong in holding 
that, the application was haired by limitation. 
J reverse his order and direct him to restore 
this application to his file and to dispose of it 
according to law. The costs will abide the 
result. 

Order reversed. 

(1) 2S M, 557. 


ALLAHABAD HIGH COURT. 

S moon d Civil Appeal Mo. 118 op 1913. 

January 3, 191-4. 

Present :—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. 0. Barerji, Kt. 

DEO KI RAI —Plaintiff—Appellant 

versus 

AJnsammat PARBAT[ — De¥endant_ 

Respondent. 

Aj,;l Tenancy Act (U of 100 IJ, s. 22 -Succession — 
])in,<jliter'.< son — hnuyhtcr succeeding to her father's 
holding ictAle Rent Art of 1881 was in force. 

B. y a tenant of a holding under a permanent lease 
died while tl.e Kent Act of 1881 was in force' 
am! was succeeded by his daughter 8 who died, after 

the Tenancy Act of 1001 came into operation, leavin- 
a son lJ : ° 

Hcbl, that D was entitled to succeed to tho liold- 


ing. 


Second appeal from the decision of the 
Subordinate Judge of Ghazipur dated 22nd 
November. 1912. 

Mr. M. L. Ag irwali (with him Mr. Baribans 

Sakai) for the Appellant. 

Dr. Satish Chandra Banern y for the Re¬ 
spondent. 

JUDGMENT— This appeal arises out of 
a suit brought by the plaintiff to recover 
possession of certain property. The pro- 
perty was held under a perpetual lease, dated 
the 1st of August. 18SG, under which the 
lessees were entitled to hold the property so 
long as f hey paid the rent reserved by the 
lease. The property in question beoarae 
vested in ono Bechu Rai. Becha Rai bad a 
daughter called Sajni and tho plaintiff is the 
son of Saini. Bechu Rai died whilst the Rent 
Act of 1S‘1 was still in force. Sajni died 
after tho Tenancy Act of 1901 had come into 
operation. The Court of first instance held 
that tho plaintiff was entitled to recover 
possession. The lower Appellate Court revers¬ 
ed this decision holding that as Sajni died 
after tho Act of 1901 was passed, the succes¬ 
sion must be regal ited according t.o the 
provisions of section 22 of that Act, and that 
the plaintiff being tho daughter’s son of 
Bechu could not. succeed as he did not share 
with him in the cultivation of tho holdiug. 
Wo think that the decision of the Coart of 
first instance was correct and ought to be 
restored. If Sajni is to be regarded, as the 
full tei aut of the holding, then Deoki, as her 
male lineal descendant, is entitled to succeed. 
If wo cannot regard Sajni as the full tenant, 
then wo must go back to tho death of Bechu 
to seo how the property would devolve. “ 
the property is of such a nature as to bs 
regulated by section 9 of the Act of 1&81* 
then tho plaintiff is entitled to succeed 
because the property devolved as if it were 
land. Again if the property is not governed 
by section 9 of the Act of 1S81, then it is a 
class of property for w hich no special pro¬ 
vision has been made by any Act of the 
Legislature and wo must fall back ou the 
Hindu Law to sio how the succession would 
run. As the daughter’s son of Bechu, the 
plaintiff acceding to the Hindu Law would 
be entitled. It, therefore, appears that from 
whatever point- of view we look at the case, 
the plaintiff’s title is made out. The respond¬ 
ent raised tho question of limitation bu 
inasmuch as Sajui died within twelve years 
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of the institution of the suit, the claim is 

clearly within time. We. accordingly allow 

the appeal, set aside the decree of the lower 

Appellate Court and restore the decree of the 

Court of first instance with costs in all 

Courts, including in this Court fees on the 
higher scale. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 161 of 1911. 

April 10, 1913. 

Present :—Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice Roy. ' 
Afa^ara7a Adhiraj Sir BEJOY CHAND 
MOHATAP BAHADUR of BURDWAN^ 

Plaintiff—Appellant 

SHASHI BHUSHAN BOSE-DeyENDANr- 
D Respondent. 

nSST 1 T « nanc y Act ( VIII of 1885J, 88. 169, cl. (c)- 

Civd Procedure Code (Act V of 19081, s. 65 — Title * of 

in execution of rent decree-Date of 
• , Mobility oj purchaser,for rent alter sale—Whether 
judgment-debtor liable Jor same. 

of t dlr'Zf l oause ? 5 tenure to be sold in execution 
ecree for rent due thereon. After the sole ho 

applied under section 169, clause (c), of the Bengal 

th^renfc" which ° ° btain from the surplus sale proceeds 
tution ofTi .^rued due from the date of insti- 

sale The b n 6 Smt 1° p h ° date of confirmation of the 
meet that ^ ^ fcof ? UrpluS was nofc sufficient to 
Tsuit to r^° Un ‘ a S? the therefore, brought 

debtor: the 8ame from the judgment- 

ced^o^of^orwI-Tf 011 f ° f the:CiviI Pro ' 

Of the auoHnn n 1 hlch lays down thafc fche tifcle 

sale the n u ^; P .“ r0ha 1 er dates from ths date of the 

liable fo/the lentoTth^ - h ? > 1ad o m ent-debtor was 

sale to its confirlr th P V° d from the date of the 
dismissed. lon> and su * fc was rightly 

Tlfrd P « al K f f°? the decree of the Officiating 
ber 27?°* Hoogbly, dated Septem- 
Munaif ’f 19 A 10, affirmiD & that of the Third 

191o! ° f Arambagrb > dafced March 30th, 

follow?? facts wll appear from the 

Court-—? ' n gmeDt of tho lower Appellate 

to'b? e S niu ln - tl ^' n tbl . s caee cau sed a tenure 
due cherort 1U f* ecufc,on a decree for rent 

section 169 0 f th "r Sale ,’ a PP lied uuder 

obtain f r o ra B f n8ral Tenancy Act to 

rora the surplus sale-prooeeds the 


I rent which accrued due from the date of 

■ institution of the suit to the date of confirma- 

.on of the sale. The amount of surplus 

i however, was not sufficient to meet this whole 

amount of rent for that period, and fell short 

: by Rs. 191-2 6. The plaintiff UO w sues to 
recover this sura. 

The only point for determination in this 
appeal is whether the defendant, who is 

the out going tenure-holder, is liable for < ho 

rent of the period between the date of the 
sale and the confirmation of the sale. He 
urges that the purchaser and not he is 
liable for the rent of that period. Section 
65 °f the Civil Procedure Code now lays 
down that the title of the purchaser will date 
from the date of the sale. This section also 
applies to all proceedings under the Tenancy 
Act. Although section 169, Bengal Tenancy 
Act, gives the landlord a right to obtain from 
the surplus the rent for the subsequent period 
it does not say that the outgoing tenant 
will be personally liable for the same When 
the landlord sues to make the outgoing 
tenant personally liable, as in this case, section 
05 of fche Civil Procedure Code will be 
a bar fco that suifc. The landlord can only 
make the purchaser liable for fche renfc 
but not fche defendant. I think the lower 
Courfc is right; in his finding. The respond¬ 
ent does nofc appear, service of notice upon 
him is proved. 

Ordered, that; this appeal be dismissed 
and the judgment of the Courfc below 

on i v >y 

atnrraea. 

Babu Shoroshi Oharan Ultra , for fche Appel¬ 
lant;. 

JUDGMENT.—In our opinion, the decree 
of fche lower Appellate Courfc must; be con¬ 
firmed. The point turns upon fche effect 
of section 169, clause (c), of the Bengal 
Tenancy Act, in view of fche alteration in 
fche law occasioned by section 65 of the new 
Civil Procedure Code as to the date of fche vest¬ 
ing of property sold in execution. The scope 
of clause (c) is limited fco fche renfc fchafc may 
have fallen due to the decree-holder in 
respect; of fche tenure or holding, between 
the dates mentioned. It; must; have fallen 
due from some person and fchafc person 
must, I think, be the judgraenfc-debfcor. 

But as a consequence of fche alteration 
occasioned by section 65, fche judgment-debtor 

is nofc liable for renfc beyond fche time when 
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Musammat OHURE r. Musammat SITAL KUAR 

property is solfl an.l the Hnhilit.y of the 

proceeds under clause (c) must, be ^ m ' lar ' 
ly limited, so as to correspond with this. 
This view does not. involve any inconsistency 
in the law or any conflict with the express 
words of clause (r). All that it involves is 
that it, is no longer necessary to carry matters 
up to the more extended margin of time 

permitted by that clause. 

For these reasons, the decree must be 
confirmed. There will be no order as to 
costs as there is no appearance on the part 
of the respondent. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. £9 of 1913. 

February 21, 1914. 

Preset, t: — Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Banerji, Kt. 

Musammat GHURE — Defendant- 

Appellant 

versus 

Musammat SITAL KUAR— Plaintiff- 

Respondent. 

Agra Tenancy Act (II of 1901) — Sir la ml - Perpetual 
tease — Purchase of Sir in execution — Suit Jor possession 
by purchaser against lessee, whether maintainable 

During the pendency of a mortgage suit, the mort¬ 
gagor made a perpetual lease of his sir in favour 
of one A. The mortgagee obtained a decreo for sale 
of the sir and in execution thereof purchased the 
same. The mortgagee brought a suit for ejectment 
against A: 

Held, that as the mortgagee could not maintain a 
suit for possession against the mortgagor under the 
Tenancy Act, ho could not obtain a decree for pos¬ 
session against A, the lessee. 

Letters Patent Appeal against the decision 
of Justice Sir George Knox, Kt., in Second 
Appeal No. 945 of 1912, dated 21st of April 

1913 

Mr. Haribans Sakai , for the Appellant. 

Mr. S. 0. Ohoudhri , for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit for ejectment from two plots of sir 
land. It appears that the owner of the 
property made a mortgage. A deoieo for 
sale of the mortgaged property was made 
in the first instance granting a decree for 
sale of one of the two plots, and after some 
further litigation, a decree for sale of the 
proprietary rights in the two plots. Whilst 
this litigation was pending, the representative 


of the mortgagor made a perpetual lease 
in favour of the defendant. The plaintiff 
who purchased under a sale held in execution 
of the decree, brings the present suit for 
physical possession of the two plots, alleging 
that the perpetual lease was fraudulent and 
collusive. It. is quite clear as a general rule 
that a plaintiff in a suit for ejectment claim¬ 
ing physical possession must show a right to 
possession against all the world. It, therefore, 
becomes of importance to see whether, if the 
perpetual lease had never been made, the 
plaintiff would have been entitled to a decree 
for physical possession against the mort¬ 
gagor. The Tenancy Act provides that when 
a proprietor’s proprietary right is sold, he 
ipso facto becomes an ex-proprietary tenant 
of his sir. This is a right which neither the 
Court nor the proprietor himself can take 
away or give up. Consequently it is clear 
that the plaintiff would not have been entitled 
to a decree for possession against the mort¬ 
gagor. This being so, it is clear that he 
cannot have a decree for possession against the 
present, appellant. He is, no doubt, assuming 
the lease to he fraudulent, entitled to the 
rent, which the ex-proprietary tenant ought to 
pay for tho two plots. In our opinion, the 
decree of tho lower Appellate Court was, 
under the circumstances, a proper deoree and 
we accordingly allow the appeal, set aside the 
deoree of this Court and restore the decree of 
the lower Appellate Coutt. We fchiuk, under 
the circumstances (particularly as both parties 
contested the propriety of the deoree of the 
lower Appellate Court-) that ea-di party should 
bear his own costs in this Court. 

Appeal allotted* 


MADRAS HIGH COURT. 

City Civil Court Appeal No 30 op 1912. 

February 17, 1913. 

Present :—Sir Charles Arnold White, Kt., 
Chief Just ice, and Alt. Justice Oldfield. 

N ATES A G R. A M AN 1 — D epsn dan r— 

Appellant 

versus 

TANGAVEI.U G11A M ANl—P laimtipp — 

Respondent. ... 

Registration Act (XVl of 1908,), s. 17 (1) O'i v** 
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-—Lease of palmyra frees for enjoyment of toddy 
fruits, etc. Registration — Immoveable property — 
Moveable property. 

Where a document stated that the less »e "h id taken 
for lease for two years...for enjoyment for toddy, 
palmyra fruit, etc., the palmyra trees” in a certain 
garden, that he had paid the amount of the lease for 
two years (i. e., Rs. 140) and that he would not cut 
the leaves of any of the trees on which he climbed 
except those whose leaves had to be cut. 

Held, that the document in question was neither a 
lease of immoveable property nor did it create an 
interest in immoveable property: 

Reid, also that a lease for drawing toddy does not 
create an interest in “immoveable property” within 
the meaning of section 17 ( b ) of the Registration Act, 
and does not require registration. 

Sukry Kurdeppa v. Goondakull Nag:red ti, 6 M. H. 

tw ko s Seeni ^hetliar v. Santhanathan Chcttiar , 20 
, ' 2?* 6 M.L. J. 281; Janoo Mundur v. Hucha Mundur. 
12 W. R. 366, distinguished. 

Marshall v. Green , L. R. 1 C. P. D. 35; 45 L. J. C. 
P. 153; 33 L. T. 404; 24 W. R. 175, cited. 

Appeal against the decree and judgment 

of the Court of the City Civil Judg-e, Madras, 

in Original Suit No. 561 of 1910, dated the 
26th July 1912 

FA.CTS).—Suit for damages for obstruction 
of enjoyment. The plaintiff wa 9 lessee of 
certain palmyra, trees for drawing toddy for 
a period of five years from the owner of 
certain garden. While the lease period had 
not expired, the defendant obtained on lease 
the same garden from a purchaser from the 
real owner and immediately ousted the plaint¬ 
iff from possession. The latter now sues for 
arnages for obstruction of enjoyment. 
Objection was taken that the lease creates 
an interest in immoveable property and 
as such requires registration.” The conten¬ 
tion was rejected and the City Civil Judge 
gave a decree for plaintiff for Rs. 540. The 
present appeal is against that decree in which 
o jection was taken to the admissibility of 

ease-deed on the ground of want of re¬ 
gistration, 

Mr. T. Ethira'u Mudaliar , for Mr. Bala- 
mu'eunda Aiyer , for the Appellant. 

Mr. 0. X. Mahadeva Aiyer , for the Respond¬ 
ent. 


JUDGMENT 

White, c. J.—The only point taken in 
appeal was that Exhibit A was a docu¬ 
ment which under the law should be re¬ 
gistered but had not been registered and that 
consequently it was inadmissible in evidence. 
° objection was taken to the admissibility 


of the document in the Court of first in¬ 
stance. The document states that the lessee 
had taken for lease for two years. 

......... for enjoyment for toddy, palmyra, 

fruit, etc, the palmyra trees.” in a certain 
garden, that he had paid the amount of 
the lease for two years (i. e . Rs. 140) and 
that he would not cut the leaves of any of 
the trees on which he climbed except those 
whose leaves had to be cut. The question 
is, Is the instiuraent a lease of immoveable 
property within the meaning of section 17 

(1) (dt of the Indian Registration Act, 
or an assignment of an interest of the value 
of Rs. 100 or upwards in immoveable pro¬ 
perty within the meaning of section 17 (1) 

( b ) of tbe Act’? For the purposes of this 
case, I am prepared to assume that the in¬ 
strument . is a lease, or, if it is not, 
that it is an assignment of an interest 
of the value of Rs. 140. The Act defines 

moveable property” as including “standing 
timber, growing crops and grass, fruit upon 
and juice in trees, and property of every 
other description, except immoveable pro- 
perty.” 

On behalf of the appellant, xVIr. Ethiraja 
Mudaliar has relied upon two decisions as 
bearing directly upon the point we have to 
decide. They are Sukry Kurdeppa v. fJoonda - 
hull Nagireddi (1) and Seeni Ghettiar v. 
Santhanathan Ghettiar (2). The case of 
Sukry Kurdappa v. Qoondakull Nagireldi (1) 
which was not decided until 1871 turned on 
the meaning of section 13 of the Registra¬ 
tion Act of 1864. That Act contained no 
definition of moveable ar.d immoveable pro¬ 
perty. ^ The Act of 1866 introduced the 
definitions of moveable and immoveable pro¬ 
perty. The Act of 1871, introduced into 
the definition of moveable property the words 
“juice in trees.” This amendment of the 
definition would seem to be in consequence 
of a decision of the Calcutta High Court 
in the case of Janoo Mundur v. Hucha Mundur 
(3) where the Court held, though with 
some doubt, that section 50 of the Act of 
1866 had no application to a lease of a 
right to take the juice of date trees. In 
view of the definition to which I have referred 
I do not think the present case is governed* 

(1) 6 M. H. C. R. 71. 

(2) 20 M. 58; 6 M. L. J. 281 (F. B.). 

(3) 12 W. R. 366. 
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by the decision of tins Court in Sn\ry 
Knrdcppa v. Goondalnll Nagireddi (1). 

In Semi Chettiar v. Santhanathan Chettiar 
(2) the interest assigned was a right, to cut. 
and enjoy for four years the trees etc. and the 
grass, korai, gum, karuvela nut etc., which 
grew in a certain tank for a certain period. 
Under the instrument the party was entitled to 
cut and carry away the whole of the vegetable 
produce growing in the tank in question. 
The effect of the definition to which I have 
referred was not considered in that case be¬ 
cause no question of the right to take the 
“juice in trees” arose. In that case the 
Court was of opinion that the instrument 
created an interest in immoveable property. 
Mr. Justice Subraraania Aiyer in his judg¬ 
ment on page GO observed that The fact 
that the comparatively long period of a little 
more than four years was granted to the 
defendant for cutting and removing the trees 
is, to my mind, strongly in favour” of the 
view expressed in the case of Marsh ill v. 
Green (4) that it was contemplated that 
the purchaser should derive a benefit from 
the further growth of the thing sold, from 
further vegetation and from the nutriment to 
be afforded by the land.” 

Shephard, J. pointed out that under the 
instrument then in question, it was not. mere¬ 
ly the trees and grass then growing and 
ready to be cut that the defendant was to 
acquire. He was further to be at liberty and 
take all the trees which might grow on the 
ground within the period named. 

The instrument, in question in the present 
ease only gives the right to take toddy and 
fruit for two years. No doubt any license 
under which a person is entitled to take toddy 
in a sense creates an interest in land since 
without land there would bo no tree, and 
without tree there would be no toddy. It 
may be that in this case there is an im 
plied contract or covenant that the lessor 
should not cut down the trees in deroga- 
ion of his own grant But having regard 
to the definition to which I have referred it 
seems to me, the right view is that the inst’rn 
ment in question is not a lease of immove¬ 
able property, and that the interest conveyed 
by the document is not for the purposes 


(4) 
24 W 
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of the Registration Act, an interest in im¬ 
moveable property. 

Accordingly I would dismiss tbis appeal 
with costs. 

Oldfield, J.—The first of the two cases, on 
which the defendant, has relied, Suhry 
Kurdeppi v. Goondakull Nngircddi (1) can 
be dismissed shortly, because at its date 
“moveable property” was not defined for the 
purpose of registration as it. now is. 

The second, Seeni Chettiar v. Santhanathan 
Chettiar (2) was decided after the amend¬ 
ment of the definition in 1871, though with¬ 
out explicit, reference to it; and it was held 
that, an instrument authorising the enjoy¬ 
ment. and removal of trees, grass and other 
produce in a tank bed for a period of four 
years for a consideration of Rs. 3,40C required 
registration. Now, although a right to the 
juice of trees was not conveyed by that 
instrument, its terms indicating that no 
juice bearing trees were in question, yet it 
resembled Exhibit A in the present case to 
the extent, that the trees being referred to 
in the judgment, as timber, it. dealt with 
moveable property as it is at preseut defined. 
That, however, was , not held to be decisive 
as to the necessity for registration. The 
ground, on which registration was required, 
was in the words of Snbramftnia Aiyer, J., 
that parties entering into suoh a contract 
may expressly or impliedly agree that the 
transferee shall enjoy, for a long or short 
period, some distinct benefit to arise oat of 
tho land, on which the timber grows. Ta 
a case like that, the contract would un¬ 
doubtedly be not one in rospeot of mere move* 
ables but would operate as a transfer of an 
interest, in i in moveable property.” And in 
deciding whether the contract, then in ques¬ 
tion fell under the latter description, the 
learned Judge expressly attached importance 
to its dural ion, lour years, and presumably 
also to the nature of tho property, timber, 
grass and under growth which would be 
augmented by sp mtanems gro wth. No doubt 
in the present, e iso, in which plaintiff’s right 
was to draw pilmyra juice, out suoh leaves as 
his doing so involved, and take the fruits 
of too trees, bis right- to do so for two 
seas ms entailed that be should benefit, to 
adopt an expressi >n from Marsh ill v. O-roGH 
(41 by tho nutrimmt afforded by the land.*’ 
lliis benefit, however, is not, in my opinion, 
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such an interest in land as section 17 (1) 

(b) of the Registration Act contemplates. 
For it involves only a stipulation that the 
trees are to remain available during the 
currency of the contract for the use specified 
in it, not any limitation on the transferor’s 
enjoyment of the land as such. Iu Seeni 
Qhettiar v. Santhanathan Chettiar (*^),there was 
such a limitation. Although as observed in 
the judgment already referred to, there was 
no such transfer of possession as would con¬ 
stitute a lease, the contract was still subject 
to the implied proviso that the transferor’s 
action did not injuriously affeot the special 
rights conferred upon the first defendant 
with respect to the trees etc.,” and the enjoy¬ 
ment of those rights would evidently have 
been irreconcilable with th6 retention of 
substantial enjoyment by the transferor. 
Here it has not been explained and it does 
not appear how any ordinary use of the 
land could affect the nutriment it afforded 
to the trees, their juice or their fruit. It 
is, therefore, possible to give unrestricted 
effect to the reference to the juice of trees in 
.the definition of moveable property in sec¬ 
tion 2 of the Act and to hold that Ex¬ 
hibit A transferred no interest in immoveable 
property. 

Concurring with the learned Chief Justice, 
I would dismiss the appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Miscellaneoos Cmc, Appeal No. 227 op 

1911. 

March 26, 1913. 

Present :—Justice Sir Ashutosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 
CHANDRA NATH TEWARI and on 
his death PARSON KOER— Judgment- 

debtor—Appellant 
versus 

Maharaja PROTAP UDAI NATH SAHE 
DEO —Decree •holder — Respondent. 

Chota Nagpur Tenancy Act (V of 190L B. C.J, ss. 
208, subs. (1), 2X1 subs. (1 )—Rent decree—Sale of 
tenure ~ Successful claim to sliare of tenure—Sale of 
s ^ are °f tenure whether contemplated by s. 208 (1) — 
Execution of decree as one Jor money. 

Section 208, aub-scction (1), of the Chota Nagpur 


Tenancy Act of 1908 contemplates the sale of an entire 
tenure, and not of any share thereof. 

Where a decree-holder originally sought to bring to 
sale the entire tenure in accordance with sub-section 
(1) of section 208, but found tlia the could not do so as 
a quarter share of the tenure had been exempted from 
sale on the application of the registered holder there¬ 
of who had been left out of the sale: 

Held, that the decree-holder could not execute the 
decree as a decree for rent under section 208 iu respect 
of the throe-fourths share of the tenure but that it 
was open to him to treat the decree as a decree 
for money against the judgment-debtor and to 
execute it in the ordinary Civil Court. 

Mada n Mohan Nath Sahi v. Protap Udai Nath 
15 Ind. Cas. 842; 40 C. 623; 16 C. W, N. 1024, 
distinguished. 

Appeal from the order of the Judicial 
Commissioner of Chota Nagpur, dated March 
20th 1911, affirming that of the Deputy 
Collector of Ranohi, dated December 16th 
1910. 

Babus Ram Chandra Majumdar , Biraj 
Mohan Majumdar and Najendra Nath Chose , 
for the Appellant. 

Babu Jogesh Chandra Vey , for the Respond¬ 
ent. 

JUDGMENT.—This appeal is directed 
against an order for execution of a decree for 
rent, obtained by the respondent on the 
13th July 1907 under the Chota Nagpur 
Landlord and Tenant Procedure Act of 
1879. On the 14th April 1910, the decree- 

holder applied for execution of the decree. 
On the 11th July following, two 
persons, not patties to the decree, preferred 
claims under section 211 of the Chota 
Nagpur Tenanoy Act of 1908, which had 
come into force after the date of the 
decree and before the date of the applica¬ 
tion for execution. On the 16th September 
1910, the claim was allowed in respect 
of one of those claimants who established 
his interest to the extent of a fourth share 
in the defaulting tenure. It was found in 
substance that the decree for rent had been 
obtained against persons who did not re¬ 
present the entire tenure and that the 
holder of a fourth share bad been left out 
of the suit, although his name had been 
registered in the books of the landlord. As 
soon as the claim was allowed, the decree- 
holder prayed that the decree might be 
executed against the remaining three-fourths 
share of the tenure. The owners of this 
three-fourths share thereupon objected that 
the sale could not take place under 
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section 203 of the Chota Nag-par Tenancy 
Act of 1903, and, that, in any view, they 
oald be held liable only in respect of a 
proportionate share of the rent due. This 
objection has been overruled by the Courts 
below and sale directed of a three-fourths 
share of the tenure. In our opinion, this 
order cannot be supported. 

Section 20S, sub section (1), of the Chota 
Nagpur Tenancy Act of 1908, provides that 
when a decree passed by a Deputy Commis¬ 
sioner is for arrears of rent due in respect of a 
tenure, the decree-holder may apply for 
the sale of such tenure and the tenure 
may thereupon be brought to sale in execu¬ 
tion of the decree according to the provisions 
for the sale of under-tenures under the 
Bengal Rent Recovery Act of 1855, all the 
provisions whereof, except sections 12, 13, 14 
and 15, shall, as far as may be, apply to 
such sale. It cannot be seriously contended 
that this sub-section contemplates the sale 
of a share of a tenure. In fact, the 
provisions of the Bengal Rent Reoovery Act 
of 1865 clearly contemplate the sale of an 
entire tenure. It has been argued however 
on behalf of the decree-holder respondent 
upon the authority of the decision in Madan 
Mohan Nath Sahi Dp.o v. Pratap Udai Nath 
Sahi Deoil), that it is competent to the Court 
to execute a decree for rent against a share 
of a tenure. In our opinion, the case 
mentioned is clearly distinguishable and is 
of no assistance to the respondent. In 
that case, the Commissioner had prohibited 
the sale of a portion of a tenure under 
clause (a) of the proviso to sub-section (1) of 
section 208. Under these circumstances, 
it was held that the remainder of the tenure, 
the sale whereof had not been prohibited 
by the Commissioner, might be sold 
under section 208, read with the provisions 
of the Bengal Rent Recovery Act. of 1895 
as if it were a tenure by itself, and that 
the purchaser at such sale would acquire 
the same status as the purchaser of an 
entire tenure. That case obviously bears 
no analogy to the one before us. Rere the 
decree-holder originally sought to bring t.o 
sale the entire tenure in accordance with 
sub-section (1) of section 208. He now finds 
himself unable to sell the entiie tenure be- 


(1) 15 Ind. Cas. S42 ; 1G C. W. X. 1024; 40 C. G2 
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cause an order adverse to him has been 
made in favour of a claimant under sub¬ 
section (1) of section 211. It is, therefore, 
impossible for us to hold that an application 
for sale of the remainder of the tenure stands 
on the same footing as an application for 
sale of a part of a tenure, the remainder 
whereof has been exempted from sale by an 
order of the Commissioner under clause (41 of 
the proviso to sub section (1) of section 203. 
This view is confirmed by an examination 
of the provisions of sub section (1) of section 
211. That sub-section provides that if, 
before the day fixed for the sale of a 
tenure in pursuance of section 208, a third 
party appears before the Deputy Commis¬ 
sioner and alleges that ho and not tho 
person against whom the decree has been 
obtained was in lawful possession of or had 
some interest in the tenure, when the decree 
was obtained, the Deputy Commissioner shall 
examine such party according to the law 
for the time being in force relating to the 
examination of witnesses; and if he sees 
sufficient reason for so doing, and if such 
party deposits in Court, or gives security 
for, the amount of the decree, the Deputy 
Commissioner shall stay the sale and shall, 
after taking evidence, adjudicate upon the 
claim, provided that no transfer of a tenure 
shall be recognised unless it has been registered 
in the office of the landlord or sufficient cause 
for non-registration is shown to the satisfac¬ 
tion of the Deputy Commissioner. It is 
worthy of note that this sub-section, though 
based upon section 125 of the Chota Nagpur 
Landlord and Tenant Procedure Act of 1879 
which substantially reproduced the terms of 
section 103 of the Bengal Rent Recovery 
Act of 1859, differs from the corresponding 
provisions of the earlier statutes in one 
important, respect. Under the Statutes of 
1859 and 1S37, a cl aim cMild be preferred 
only by a person who asserted that he wa9 
the owner of the entire tenure sought to be 
brought to sale. Under section 211 of the 
Statute of 1908 the claimant could allege that 
he was in lawful possessi en of or had some 
interest in the tenure, when the decree was 
obtained. Consequently it. is open to a 
person who hassouie interest or.lyin the tenure 
successfully to assert his claim under section 
211. But although a claim by such a person 
is admissible under the section, yet he has to 
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furnish security for the entire amount of the 
decree, and, if his claim is established, what 
is stayed is the sale, that is, the entire sale, 
and not merely the sale in respect of the 
interest asserted by him. The inference 
may legitimately be drawn that the Legis¬ 
lature intended that if the claim has been 
allowed in respect of some interest in the 
tenure under sub-section (1) of section 
211, the decree should not be executed as a 
decree for rent under section 203. This view 
is, in accordance with the well-established 
principle, that a decree obtained against 
some only of the registered tenants cannot be 
executed as a decree for rent. ^Ananda Kumar 
Naskar v. Hart Dass Haidar (2) and OIrish 
Chandra Ouho v. Khagendro Nath Ohatto - 
pidhyaya (3).] It follows, therefore, that the 
decree-holder is not entitled to execute the 
decree against a three-fourth share of the 
tenure under the provisions of the Chota 
Nagpur Tenancy Act of 1908. It is open 
to him, however, to treat the decree as a 
decree for money against the judgment- 
debtor and to execute it in the ordinary 
Civil Court. The contention of the judg¬ 
ment-debtors that they cannot be held 
liable for the entire rent cannot be 
entertained at this stage. The defence 
might have been available to them if it 
had been urged in the course of the suit 
for recovery of arrears of rent; they cannot 
now be permitted to get behind the 
decree; nor is it open to them to invite 
the Court to break up the decree. Con¬ 
sequently the decree must be executed, as 
it stands, against the judgment debtors, if 
an appropriate application is presented to 
a Civil Court competent to execute such 
a decree. 

The result is that this appeal is allowed, 
and the order of Court below discharged. 
The application for execution will be 
forthwith returned to the respondent 
decree-holder with an endorsement by the 
Deputy Registrar that it has been so 
returned for presentation to the proper 
Court. When it is so presented, whether 
any question of limitation will arise or 
not, must depend upon the applicability of 
the terms of section 14 of the Indian 

(2) 27 C. 545; 4 C. W. N. 608. 

v») 9 Ind. Cas. 1001; 13 C. L. J. 613; 16 C. W. N. 
64. 


Limitation Act. That, however, will be a 
question for the execution Court to de¬ 
termine, if the objection of limitation is 
urged there. The appellants are entitled to 
their costs throughout these proceedings. 
We assess the hearing-fee in this Court at 
two gold mohurs. 

Appeal allowed . 


ALLAHABAD HIGH COURT. 

First Appeal From Order No. 246 op 1913. 

February 26, 1914. 

Present: —Mr. Justice Ryves and 
Mr. Justice Piggott. 

NATHU MAL — Dependant—Appellant 

versus 

KISHORI LAL and others—Plaintiffs_ 

Respondents. 

Civil Procedure Code (Act V of 1908J, O. XXXVIII 
rr. 6, 6 —Attachment before judgment—Conditions to be 
Julfilled—Conditional attachment before judgment, when 

determines. 

An order of attchment before judgment can only 
be made after a defendant fails to show cause to the 
contrary or to furnish the security required. The 
conditional attachmeut permissible under Order 
XXXVIII, rule 5, has effect only until the defendant, 
to whom notice has been issued, either furnishes the* 
required security or appears to show cause. 

First appeal from the order of the District 
Judge of Meerut, dated the 29fch November 
1913. 

Mr. M. L. Agarioala (with him Mr. Ross 
Alston ), for the Appellant. 

Mr. Hamilton (with him Dr. N. N, Sen) 
for the Respondents. 

JUDGMENT.— This is an appeal against 
an order which was in substance an order 
for the attachment of certain property 
before judgment. The suit * has since 
terminated in a decree against Nathumal 
the present appellant; that decree is under 
appeal and a stay order has been applied for 
which application is pending before this 
Court. It was practically admitted in 
argument before us that under these 
circumstances, it was not now a matter of 
much importance to any one whether this 
appeal succeeds or not. We think, however 
that the order passed was irregular. If the 
learned District Judge considered himself to 
be acting under Order XXXVill, rule 5, he 
should have begun by issuing the necessary 
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notice to the defendant, Nathumal, and the 
conditional attachment, permissible under 
that rule is one to take effect only until 
the defendant to whom notice has been issued 
either furnishes the required security or 
appears to show cause. The ord^r under 
appeal seems to have been really passed 
under rule 6 of Order XXX VI l T; but the con¬ 
ditions necessary for the application of the 
rule were not fulfilled, as the attachment was 
made before Nathumal had been ordered to 
furnish security. The order passed was, 
therefore, irregular and objectionable. We 
formally allow this appeal with costs, and 
set aside the order complained. 

Appeal allowed . 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 739 op 1912, 

January 14, 1914. 

Present :—Mr. Justice Teunon. 
Mohunt A.1EB BHARTHI— Plaintiff — 

Appellant 


versus 

RAM NARAIN SINGH— Defendant— 

Respondent. 

Interest—Arrears of rent—Absence of contract to 
contrary—General laiu as to interest—Bengal Tenancy 
Act ( VIII of s$. 67, 08 — Mokarari lease. 

In the absence of any express or implied contract 
to the contrary, a landlord is entitled to the henelit 
of the general law with regard to the payment of 
interest on arrears of rent; that is to say, ho is 
entitled to tbe benefit of sections 07 and 08 of tho 
Bengal Tenancy Act. 

Section 0/ is applicable to mokarari leases when 
there is no contract to the contrary. 

Matangim Dcbi v. Mokrura Debi, 29 C. 67 b 5 C W 
N. 438, referred to. 

Appeal from the decree of the District 
Judge of Gaya, dated January 23rd 1912, 
modifying that of the Second Munsif of 
that place dated August 23rd 1911. 

Babu Baldeo Narain Singh, for the Appel¬ 
lant. 


Hueiin and Babu Na 


Moulvi Khursei mm 

0 hand •■a Sinha , for the Respondent. 
JUDGMEN T.—This is an appeal by 

plaintiff in a suit for rent. The suit 
for the arrears of rent for the year 1 
and was based on a permanent moke, 
lease granted on 25t,h November 1831 
first Court decreed the full amount ’ ol 


rent claimed with damages at Rs. 15 per 
cent; but, on appeal, while upholding the 
decree for rent, the learned District Judge 
disallowed tbe claim for damages. 

On the pleadiugs and on the findings 
arrived at, it is clear that the tenant had no 
reasonable cause for withholding the rent 
for the year 1318; and the contention 
of the landlord appellant before me is 
that, under the provisions of sections 67 
and 68 of the Bengal Tenancy Act, the 
learned District ,)udge ought to liavegranted 
a decree for either interest or damages. The 
contention of the tenant respondent, on the 
other hand, is, first, that, the intention of the 
narties as embodied in the lease of 25th 
November 1881 wiis that., on arrears of rent, 
no interest, should be payable; aud, secondly , 
that sections 67 and 68 of the Bengal 
Tenancy Act do not apply in the case of 
permanent mokarari leases. 

The lease of the 25th November 18S1 has 
been placed before me. It provides that the 
tenant shall pay to the landlord a sum of 
Rs. 500 by way of rent in certain instalments, 
and contains a promise on the part of the 
tenant defendant, that, ho will not make default 
in any such ptyment. It. is silent as to the 
consequences of such default., that is to say, 
nothing is said with regard to the payment of 
interest. In the absence of any express or 
implied contract, to tbe contrary, I am of 
opinion that, the landlord is clearly entitled 
to Hie benefit of tbe general law with regard 
to tbe payment, ot interest on arrears of rent, 
that, is to say, he is entitled to the benefit, of 
sections 67 and 63 of the Bengal Tenancy 


Act.. 

I he contention that, section 67 has no 
application to the case of permanent. mokarari 
leasos is bisod on the decision of a Full 
Bench ot this Court in the case of Xlataugini 
Debi v. Mo irm^i ]^cl>i (l) but that case 
meiely lays down that, a covenant in a 
permanent, vwk irari lease regarding tlie 
payment, of interest on arrears will override 
the provisions of section 67 of tho Bengal 
Tenancy Act. It docs not. lay down and is 
no authority for the proposition that section 
07 has no application to mokarari leases. 

1 here is then a cross objection by the 
respondent with regard to a sum of Rs. 60 
which it appears he deposited in the 
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Colleotorate towards the payment of Govern¬ 
ment revenue for the .January ki&t of 1911. 
It is contended on behalf of the respondent 
that, as he was interested in protecting the 
estate of the plaintiff from sale, credit should 
have been given to him for that sum. But 
the findings of both the Courts below are that 
when the deposit was made, there were no 
arrears of Government revenue, the plaintiff 
having already paid the proper and sufficient 
amount. On this hading it appears to me 
that the defendant respondent cannot claim 
in this suit tho sum of Rs. 60 which has been 
unnecessarily deposited by him. The cross¬ 
objection, therefore, fails. 

The result is that the decree of the 
District Judge is set aside and that of the 
Court of first instance restored. The appellant 
is entitled to his costs of this Court. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1157 of 1911. 

February 16, 1914. 

Present :—Mr. Justice Johnstone and 
Mr. Justice Shah DiD. 

HUKAM CHAND —Plaintiff—Appellant 

versus 

Musammot JINDO BAI and others — 
Defendants—Respondents. 

Punjab Courts Act ( XVIII of 1884) bejore amend¬ 
ment o/1912), s. 40 — Unclassed suit— Same question 
involved in two decrees — Each decree less than Rs. 2,500 
— Both decrees combined exceeding Rs- 2,500— Further 
appeal, whether lies. 

Where in two decrees in unclassed suits for 
Rs. 2,243-10-0 and Rs. 6' Irrespectively, the same ques¬ 
tion of inheritance was involved and it was, therefore, 
contended that each decree directly involved a question 
respecting property valued at Rs. 2,243-10-0 plus 
Rs. 600, i.e., over Rs. 2,500: 

Held, overruling the contention, that whatever each 
suit may directly involve, each decree directly in¬ 
volves only a question respecting the property dealt 
with in it and that, therefore, no further appeal was 
competent under section 40 of the Punjab Courts Act, 
as it stood before amendment by the Act of 1912. 

Second appeal from the decree of the Addi¬ 
tional Divisional Judge of the Multan Divi¬ 
sion, at Ferozepore, dated the 1st June 1911, 
affirming that of the District Judge, Multan, 

dated the 31st August 19l0, dismissing the 
claim. 

Lala Lijpat Rai , for the Appellant. 

Rai Bahadur Pandit Sheo Narain , for the 

Respondents. 


JUDGMENT.—In this case and in the 
connected Case No. 1158 of 1911, Mr. Lajpat 
Rai began by asking us to adjourn them in 
order that they might be tried along with an 
appeal in a similar custom case between per¬ 
sons of the same tribe of the same town of 
Multan, which appeal has been, it is said 
admitted but not yet set down for bearing on 
a specific date. This suggestion was objected 
to by Mr. Sheo Narain, and we have upheld 
the objection. There is much to be said 
against Mr. Lajpat Rai’s request on its merits 
and nothing whatever to be said in favour of 
it, in view of our opinion that the appeals are 
in any case not competent. 

The suits are uuclassed suits, and both the 
Courts below have come to concurrent find¬ 
ings. Therefore, according to section 40 
Punjab Courts Act, as it stood before amend¬ 
ment by the Act of 1912, in order to justify 
a “further appeal”, Mr. Lajpat Rai has to 
show that each suit bears a value of over 
Rs. 2,500 or that the decree in each case 
directly involves some claim to, or question 
respecting, property of that value. In 

No. 1157 the value of the suit is Rs. 2,243-10 
and in No. 1158 it is Rs. 600, in neither case 
is the value of the suit sufficient. Then Mr. 
Lajpat Rai is compelled to admit that neither 
decree directly involves a claim to property 
over Rs. 2,500 in value; but he argues that 
inasmuch as the same question of inheritance 
governs both cases, each decree directly in¬ 
volves a question respecting property valued 
at Rs. 2,243-10 plus Rs. 600, i. e , over 
Rs. 2,500. We are unable to accede to this 
proposition. In our opinion, whatever each 
suit may directly involve, each decree directly 
involves only a question respecting the pro¬ 
perty dealt with in it. Therefore, no appeal 
lies to this Court in either case. 

Mr. Lajpat Rai then asks us to treat these 
petitions as revisions under section 70 (1) 
(6), Courts Act; but we find ourselves unable 
to do so. A similar question came before a 
Division Bench of this Court in Nur Bin v. 
Musammot JJiando (1) -<ecided on 29th January 
1911, in which it was held that powers under 
section 70 (1) (6), had been taken away from 
this Court by Punjab Act I of 1912, even 
where the decree sought to be impugned was 

(l) 23 Ind. Cus. 85; 44 P. L» R. 1914, 
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passed before that Act came into force. No 
doubt if on 9th November 1911, the learned 
Jndge, who provisionally admitted these 
appeals as regular appeals, had refused to 
admit them as such and had taken them as 
special appeals under section 70 (l) (6) and 
admitted them, they could ba heard as such 
now; but this is not what was done. He ad¬ 
mitted them as regular appeals subject to 
jast exceptions as to appeal lying,” and with 
regard to appellant’s suggestion that, if not 
competent as regular appeals, the Court 
should admit them under section 70 (1) (6), 

tho Judge merely noted Bench will decide as 
to 70 (1) (6).” This was in no sense an 
admission under section 70 (1) (6), and our 
powers to admit under that section are gone. 
As Mr. Sheo Narain points out, the appellants 
would have been well advised to have come 
up with revisions under section 70 (1) (6) 

and have asked alternatively that the Court 
should consider whether they were not en¬ 
titled to regular appeals. 

The appeals fail and are dismissed with 
costs. 

Appeals dismissed. 


MADRAS HIGH COURT. 

Original Civil Jurisdiction Appeal No. 183 

op 1913. 

December 18, 1913. 

Present: —Mr. Justice Wallis. 

Messrs. MOHaNLAL KUN1AUAL — 

Plaintiff 

versus 

KESARIMULL CHORDIYA and ANOrHBR— 

Defendants. 

Stamp Act (ll of 189.1.), s. 13 —Statutory Rules, r. 7 — 
Promissory •note written on impressed stimp' paper 
of insufficient value—Blank impressed sheet added to 
make up the deficiency —Pro-note, whether duly stamped 
Whore the terms of a promissory-noto wore written* 
on an impressed stamp shoot of Its. 1-8 and another 
blank impressed sheet of Us. 0-12-0 was attached to 
make up the deficiency in the valuo of tho stamp 
required for the pro-note: 1 

Held, that under section 13 of tho Stamp Act and 
ruio 7 of ‘he Statutory Rules, made in putuuneo 
thereof, the prom.ssory-noto was not duly stamped 
and, therefore, was inadmissible in evidence. 

Mr. Duraiswnmi Iyeny ir, for tlio Plain- 

tiff. 


Messrs. W. Barton , G. P. Ramasami Iyer 
and N. Visw imthi Iyer , for the Defendants. 

J U DGMENT.—This is a suit on an instru¬ 
ment on paper impressed with a stamp. The 
stamp is marked hundi but the instrument 
is really a promissory-note written on a stamp 
paper of Rs. 1-8 0. There has been pasted 
on to this paper another similarly impressed 
paper bearing a stamp of 12 annas. When 
this promissory-note was teudered in evidence, 
Mr. Barton took the objection under section 
35 of the Stamp Act that it was not admis¬ 
sible because it was not duly stamped. Under 
that section, a promissory-note if nob duly 
stamped is absolutely inadmissible. Now 
section 13 of the Stamp Act provides ‘ Every 
instrument written upon paper stamped 
with an impressed stamp shall be written 
in such manner that the stamp may appear 
on the face of the instrument, and cannot be 
used for or applied to any other instrument.” 
And section 75 of the Act provides that The 
Governor-General in Council may make 
rules to carry out generally the purposss of 
this Act.” And section 76 provides that ‘All 
rules published as required by this section 
shall, upon such publication, have effect us if 
enacted by this Act." Now admittedly al90 the 
“Rules,” that is, rule 7-a Chapter 11 of the 
impressed sheets is as follows:—“7-ti. When 
two or more impressed sheets are used to make 
up the amount of duty chargeable iu respect of 
any instrument, a portion of such instrument 
shall be writtou on each sheet soused.” 

Now it appears to mo that in this oase 
two impressed sheets have been used to make 
up the amount of duty chargeable iu respect 
of this promissory-note, but that the whole 
of the instrument has been written on only 
one of the sheets. The object- of the rule 
appears to be in furtherance of the provi¬ 
sions of section 13 that the stamp paper 
should not be used or applied for auy other 
instrument; and the present document 
illustrates the necessity of the rule because 
in its present state no part of the instru¬ 
ment having been written on one of the two 
impressed sheets, it would be possible for 
anybody with a little water to separate this 
sheet from the sheet on which the promissory 
note is written ami use it for a new promis¬ 
sory-note. 1 cannot, see ho .v an instrument 
which offends against section 13 and the 
statutory rule made to give effect to seotiou 
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13 and which is to be regarded as part of 
the Act can be said to be 4 duly stamped.’ 
It is said that this is not an uncommon 
practice. If so, the sooner it is stopped or 
the law is altered, the better. But those 
are not considerations which can legitimately 
be allowed to operate upon my judgment. I 
am constrained to uphold the objection and 
to dismiss the suit. No costs. 

Suit dismissed. 


LOWER BURMA CHIEF COURT. 

Civil Miscellaneods Appeal No. 6 of 1913. 

February 23, 1914. 

Present :—Sir H. S. Hartnoll, Kt., Offg. 

Chief Judge, and Mr. Justice Twomey. 

MAHOMED SALAT NA1KWARA— 

Appellant 

versus 

MULLA GOOLAM MAHOMED and 

others—Respondents. 

Civil Procedure Code (Act V of 1908^, s. 92 (1) ( b ) 

—Suit under section 92 compromised and trustee 
discharged from liability to account—Compromise decree 
attacked as jraudulent and collusive—Declaration 
sought that discharge oj trustee from liability to account 
is void—Advocate General's consent , whether necessary 
for such declaratory suit —Ejusdem generis, principle 
of—“Further or other relief ,” meaning of. 

A suit, under the provisions of section 92, Civil 
Procedure Code, praying for the removal of trustees, 
appointment of new trustees, accounts and inquiries, 
etc., was compromised, the old trustees were dis¬ 
charged from their trusteeship, and new trustees were 
appointed io their stead. The beneficiaries under the 
trust being dissatisfied with the compromise decree 
attacked it in a regular suit on the ground of fraud 
and collusion and asked that so much of the decree as 
related to the discharge of the old trustees from 
their liability to render accounts of the trust moneys 
was void and of no effect: 

Held, that, although the direct object of the suit of 
beneficiaries is to declare a portion of the challenged 
compromise decree void and of no effect, yet, as the 
grounds on which such a declaration is asked allege 
a breach of trust and involve the taking of accounts 
and inquiries before a decision can be given on the 
prayer for relief, the relief asked for should be held 
to come within clause (b), sub-section Cl) of sec* 
tion 92, Civil Procedure Code, and, therefore, the 
suit not maintainable without obtaining the consent 
of the Advocate-General. 

Sir Dinshaw M. Petit v. Sir Jamsetji Jijibhai, 2 Ind. 

^as. 701; 11 Bom. L. R. 85; 33 B. 509; 5 M. h. T. 301, 
referred to. 

Mr. Doctor , for the Appellant. 

Mr. Churi , for Respondents Nos. 1 and 2. 

Mr. Vertannes, for Respondent No. 3. 

JUDGMENT. 

Hartnoll, gffg. C. J. — The point for 

decision in this appeal is whether the consent 


in writing of the Government Advocate was 
necessary for the institution of the suit out 
of which this appeal arises. In Civil 
Regular No. 417 of 1909, the fourth and 
seventh respondents brought a suit against 
appellant and Mynuddin Naikwara, that 
clearly came within the provisions of section 
92 of the Code of Civil Procedure. One 
Mariam Bi Bi alias Ma Htay by her Will 
gave one-third part of her property after 
payment of her debts and funeral expenses to 
charitable purposes. It was alleged that 
appellant, who had been the agent and 
attorney of the deceased Mariam Bi Bi, had 
been in possession of her property, had 
obtained Probate of the Will and had 
continued to remain in possession of the 
property. It was asserted that he had 
appropriated certain immoveable properties 
belonging to the estate for the said charitable 
trust and had been managing the trust 
properties and realizing the rents aod 
profits thereof and had not divided the 

same. Mynuddin Naikwara was made a 
defendant, as appellant alleged that he 

had appointed him to be a co-trustee, 

though the plaintiffs were not aware whether 
he bad taken any part in the management of 
the said trust. It was asked that the 

defendants be called on to render an account, 
and that appellant should be removed from 
the office of trustee, other trustees being 
appointed and the trust estate being vested 
in them and that a scheme be framed for 
the management of the trust. This suit was 
compromised. The defendants were dis¬ 
charged from their trusteeship and the 
fourth, fifth and eighth respondents were 
appointed trustees in their stead. The first 
two respondents then instituted the present 
suit. They charge that the terms contained 
in the petition of compromise are collusive 
and fraudulent, inasmuch as the said com¬ 
promise was made not for the benefit of the 
trust but for the purpose of concealing from 
the vigilance of the Court breaches of trust 
and fraud, committed by the appellant and 
Mynuddin Naikwara as trustees and that, 
therefore, the decree passed on the petition is 
ipso facto void against the plaintiffs who were 
beneficiaries under the said trust. Particu¬ 
lars of the alleged frauds were set out. 
They, therefore, asked that so much of 
the decree as related to the discharge 
of the appellant and Mynuddin Naikwara 
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from their liability to render accounts 
for all the moneys received by them 
since the trust properties came into 
*heir hands as trustees thereof, is void 
and of no effect. The learned Judge on 
the original side disallowed the objection 
that the suit was not maintainable on the 
ground that the leave of the Government 
Advocate had not been obtained under 
section 92 of the Code. He found that the 
relief asked for did not come within any of 
the reliefs specified in section 92. He 
accordingly ordered that the matter be 
referred to the Second Deputy Registrar to 
investigate the accounts and report whether 
there was any justification for the charge of 
fraud being made. 

The piesent section 92 of the Code 
has considerable differences as compared 
with the corresponding section 539 of the 
repealed Code (Act XlY of 1882 as amended) 
There were five reliefs in the old Code and 
then came the words “or granting such 
farther or other relief as the nature of the 
case may require” The new section has 
eight reliefs, the last one “grautiug sucli 
further or other relief as the nature of the 
cise may require” being made clearly a 


MAHOMED. 

Code) after an introduction containing very 
general words—as, e. gr., whenever the 
direction of the Court is deemed necessary 
for the administration of any such trust’— 
goes on to say that the plaintiffs may 
obtain a decree for five specified objects, 
after which come the words ‘or granting 
such further or other relief’. And it is, 
l understand, the opinion of my learned 
brother that the relief we are now concerned 
with does not fall within. any of those five 
objects and cannot be included under the 
following words. Those, it is said, must 
be read as ejusdem generis. * * * * * 
* * * I am not myself—and never 
have been—much in love with the e,usJem 
generis rule. It is too vague. If it means 
anything more than a tautologous re-affirma¬ 
tion of what has gone before, it must mean 
so very much more. What is relief of the 
like kind? Certainly not of a kiud so like 
as to be practically identical. That would 
make the words mere surplusage. 1 should 
be disposed to think, they meant such further 
or other relief as, from the nature of the 
introductory words aud the oxemplifioatory 
cases, appears to the Court to be appro* 
priate iu a suit of this kind. As, for 


distinct form of relief as it is given a 
letter of the alphabet of its own. It is 
urged that “further or other relief” means 
relief ejusdem generis as the preceding 
reliefs. Tho word ‘ other” is of wide 
import. As I have said, this form of relief 
has now been made clearly quite a separate 
form of relief. The principle underlying 
the section is that private persons shall not 
have unrestricted license to bring suits 
against trustees of trusts created for public 
purposes of a charitable and religious nature, 
but they must obtain the sanction of a Crown 
Officer first. The duty is obviously imposed 
on such an officer of seeing that a prim > facie 
cause exists for bringing such a suit before 
he gives his consent. The piesent suit in 
any case involves the taking of an account 
and inquiries into the accounts. This is 
the fourth form of relief set out in tho 
section. In discussing the meaning of tho 
words “further or other relief” Beaman, J., 
said in the case of Sir Dinshaw M. Petit 
v. Sir Jamsetji Jijibhai (1). “it w jH 0 f 
courso, bo at oneo observed that that 
section, (i. e., section 539 of the ropealud 


(1) 2 Ind. Caa. 701; 1L Bo in. L. 11. 85 at pp. 137 
138j5 M. L. T. 301; 33 B. 500. 11 ' 


example, removing fraudulent trustees, res¬ 
training a breach of the trust, and so 
forth.” 

In the present case, the direct object of the 
suit is to declare a portion of a decree void 
aud of no effect , hut tho grounds ou which 
such a declaration is asked allege a breach 
of trust and they involve the taking of 
accounts and inquiries before a decision cau 
bo given on the prayer for relief, I am of 
opinion that the relief asked for 
should bo held to come within the eighth 
ground of relief sot out iu section 92. I 
would, therefore, allow the appeal, set 
aside the order of the learned Judge on 
the original side ami dismiss the suit. It 
will be open to the first and second 
respondents to obtain the leave of the 
Government. Advocate, aud if they obtain it, 
to file a fresh suit. 

In view of the petition of the 1st ard 2nd 
respondents of tho 18th November 1912 
aud tho order of the learned Judge on the 
original side passed on tho 26th November 
1912, each party will boar its own costa on 
appeal. 

Iwomky, J.— 1 concur. 


Appeal allowed . 
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Second Civjl Appeals Nos. 1716 -jo 1756 

of 1912. 

October 24, 1913. 

TiesenU —Mr. Justice Sadasiva Aiyar aud 

Mr. Justice Spencer. 

ClIINNAN and others—Plaintiffs— 

Appellants 


versus 

KONDAM NAIDU and ANOTHER—- 
Defendants—Respondents. 

Chingleput District—Mira si tenure — Melvaram — 
Thunduvaram — Kudivaram—Kudivaiam right , mean - 

Payakar — Swatantrums — Inamda /— 
Mirasidar also ancient Inamdar — Presumption — Eka - 
oogam ultra si dar—Shrotriam Inam, granted to Mirasi¬ 
dar in 1802, whether “estate"—Madras Estates Land 
Act (I of 1908J, s. 3, cl. 2 (d) — Suit to compel accept¬ 
ance of patta—Revenue or Civil Court - Jurisdiction . 

In the case of Mirasi proprietors, the produce of 
the land is divided into three shares, (1) Melvaram, 
share, (2) Thunduvaram, the landlord’s and 
(<3) Kudivaram, the occupant’s share. 

w ? rd 'Kudivaram” may be used in two senses, 
U) the right of occupancy, (2) the share of the pro¬ 
duce which the cultivator, whoever he may be, gets, 
n section 3, clause (2) ( d) of the Madras Estates 
Land Act, it is used in the former sense. 

A person cannot be held to own the Kudivaram 
right in its true and complete sense, unless he has got 
e power of alienation of his right of occupancy, and 
unless he does not acknowledge himself to be merely 
he tenant of a person really owning the Kudivaram 


A Payakar whom a Mirasidar introduces for cult 
vation purposes, if he permanently settles in the vi 
age and if he and his descendants enjoy the sam 
ands as tenants for about 100 years, becomes b 
custom and by Hindu Law, Ullkudi Payakar wit 
permanent rights of occupancy, or in other word; 
acquires what may be called in one seuse Kudivarai 
light in the lands in his holding. 

owatantrums include Thunduvaram aud mean 

TTnt ai ?-^° r ^ 0n o r0SS produce raised by th 

^ * udl tenants, which is due to the original Mirasi 


.. ■ re S a rds Inamdars, the presumption is that 

e ime of the Tnam grant, the Inamdar was not t 
wner of the Kudivaram right. 
t . e akatachala Ooundan v. Rangaratnam Aiyar , 

Mwx?' 374; 24 M * L> J 571 5 13 L * T - 45 °i U91 
,‘ril 434 ail d Indety Chinna Nagadu v. Po 
* 0 Z° n1ca ta8ubbayya, 8 Ind. Cas. 365; (1910) j 
® 3 ^; 3 L. T. 376- dissented from, 
arr Tharalu v. TeluJculu Neelankanta Behai 

30 M 602; 2 M. L. T. 470, followed. 

T* regards a Mirasidar, to whom an Inam w 
granted long ago, it cannot be said that there is a pr 

rum** * 10 ul a £ a ' nafc hi® having also owned the Kudiv 
v_- n ? j fc fc ^ e fc * me °f fe he ancient grant, reg«’ 
PKi 1 1ad to ^i3tory of the Mirasi tenure in 

Chingleput District. 

W ^° * s owner of a Kadivar 

Mirasildar ^ an ^ S vd ' a o e 18 called Ekabog 


Where a Shrotriam Inam was granted to a Mirasidar 
in 1802 and it was contended that the Shrotriam 
Inam came under the definition of ‘estate’ in the 
Madras Estates Land Act: 

Held, overruling the contention, that the Shrot- 
riamdar being also a Mirasidar in whom presumptive¬ 
ly the Kudivaram right rested, the Shrotriam Inam 
was not an estate within the meaning of section 3, 
clause 2 (d), of the Madras Estates Land Act, and 
that, therefore, the suit to compel acceptance of 
patta could not be brought in an ordinary Civil 
Court. 

Second appeals against the decision of the 
District Court of Chingleput, reversing that 
of the Sub-Collector of Chingleput. 

Mr. T. R. Ramachnndra Aiyar, for the 
Appellants. 

Mr. L. A. Qo:indaraghava Aiyar , for the 
Respondents. 

JUDGMENT. 

SadvSIVa Aj?ar, J.—These second appeals 
have arisen out of suits brought against the 
same two defendants. The plaintiffs in these 
suits are the tenants in a Shrotriam village, 
called Talamber in the Chingleput Taluq. 
The plaintiffs’ case in each suit is that the 
Shrotriam Inara comes under the definition 
of ‘estate’ in the Madras Estates Land Act, 
and the plaintiff is the occupaucy tenant of 
the lands entered in the A schedule to the 
plaint, and that the plaintiff is entitled to 
demand from the defendants a Pattah con¬ 
taining the terms stated in the “model” 
Pattah, forming the B schedule to each plaint. 
The defence of the two defendants, who are 
Shrotriamdais, is that the plaintiffs have no 
occupancy rights, that the defendants own 
both the Melvaram and the Kudivaram rights 
in the lands in the plaint village, that the 
village is not an estate’ under the Madras 
Estates Land Act, that the provisions of that 
Act do not apply to the suit lands, and that 
the plaintiffs are not, therefore, entitled to 
demand Pattahs from the defendants. As 
regards also the terms to be entered in the 
Pattahs, there was dispute between the 
plaintiff's and the defendants. The Sub- 
Collector of Chingleput decided the suits 
substantially in the plaintiffs’ favour, though 
in respect of the rents to be paid by the 
plaintiffs, he decided in favour of the 
defendants’ contention, namely, that the 
plaintiffs were bound to pay Waram or share 
of produce (forty per cent, of the produce) as 
rent, and not money rents as contended by 
the plaintiffs. On appeal, the learned 
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District Judge held that the defendants were 
not only Shrotriamdars but also Mirasidars 
of the village, that while they o^ned the 
Melvaram of the village as Sbrotriamdars, 
they owned the Kudivaram as Mirasidars, 
that the plaintiffs had no occapancy right, 
that the village was not an est'ite under 
section 3, clause (<l) 2 of the Estates Emd Act, 
because the persons to whom the land revenue 
was granted as Shrotriara lnam by the 
Government did own the Kudivaram thereof 
as Mirasidars, and that hence the Madras 
Estates Eand Act did not apply to the lands 
in the village, and no suit could be brought 
under that Act by the tenants to enforce the 
grant of pattahs. On these findings, he revers¬ 
ed the Sub-Collectors’ decisions and dismissed 
the plaintiffs’ suits with osts. The plaintiffs 
have, therefore, brought these seond appeals, 
contending that the village is an estate” 
under the Madras Estates Eand Act and that 
the plaintiffs have occupancy rights. I think 
the decision of these cases depends on the 
answer to the question whether, when the 
Government granted the Melvaram as Shro- 
triam lnam to the predecassors-in title of 
the defendants, the grantees owned the 
Kudivaram in the village lands or whether 
there existed at that time tenants with 
occupancy rights, who owned the Kudivaram 
in the lands in dispute. 

These second appeals have been fully and 
ably argued by the learned Vakils on both 
sides, and we have been taken through not 
only the documentary evidence adduced by 
both parties, but even through much of the 
oral evidence. The Melvaram of the village 
seems to have been first granted as Poliagar 
service Inara by a former Government, probab¬ 
ly the Nawab of Arcot, in the seventeenth 
century, to a person whose family was known 
as Pothi Reddi family. The evidence lurther 
seems to show that Pothi Reddi Nayakin 
who became the Poliagar, was known as'the 
Ekabogara Mirasidar of the village, and hen Ct 

must have owned at one time the Kudivaram 
right in all the village lands. 

Now the Mirasi system in the Chinslepu 
District began, according to the t.raditiona 
an hont'es, by the act of a Chola king namec 
Kulothunga whose illegitimate son Adandf 

Tritfof h- C ° Untry r ° Und h'P-am 

The date of this conquest is variously gi P6 i 
as between the eighth and twelfti, centuries 
The grantees of lands under the Dhole kinr 


in Mirasi right wero all Vellalas. It was 
intended that they should bring the lands in 
the villages, which were mostly of poor 
quality, under cultivation through their own 
exertions or through the exertions of 
Payakaris, who were to be settled by the 
Mirasidars, known in the Hindu period as 
Kaniaksbikar. The Mirasidar was not expect¬ 
ed himself to cultivate the entire area of 
the cultivable lands in the village. The 
Payakaris, whom he introduced for cul¬ 
tivation purposes, if they permanently settled 
in the village and if they and their 
descendants enjoyed the same lands R9 tenants 
for about 1 r J0 years, became by custom and 
by Hiudu Law, Ullkudi Payakaris with 
permanent rights of occupancy, that is, they 
acquired what may be called in one sense the 
Kudivaram right in the lands in their 

holding. Though they thus acquired per¬ 
manent occupancy rights, the original 
Mirasidar, who had obtained the Kudivaram 
from the Government, was entitled to demand 
from the Ullkudi Kudivaramdar some 
Swatantrams including what was called 
Tliunduvaram, the amount of which Swatan¬ 
trams was a certain proportion of the gross 
produce raised by the Ullkudi tenant. These 
Swatantrams might be looked upon as a 
fraction of l be fiuits of the Kudivaram right, 
which fraction can never be lost by the Mirasi¬ 
dar. Forty percent, being the Melvaram share, 
and six y per cent, the Kudivaram share, 
the Ullkudi Kudivaramdar did not take the 
whole sixty per cent, for himself, but gave out 
of it a percentage as Swatantrams to the 
Mirasidar, even after he, the Ullkudi, had 
obtained t he permanent occupancy right in 
the lands. The above is the conclusion which 
I have arrived at, after anxious consideration 
of the arguments on both sides and after 
perusal of the passages in Huddlestone’s papers 
on Mirasi rights and Crole’s Ohingleput District 
Manual and other authorities. (See Hud- 
dleslone’ Mirasi papers, pages 176 , 214 , 3 * 2 , 
379 to 384, 395 and 435; Ohingleput District 
Manual, pages 110, 138, 212 , 213 , 300 to 
302, 393, 394 and 3f 5). 

Though the Ullkudi Payakari tenant, seems 
to have obtained a sort of permanent- right of 
occupancy by continual residence in the 
village and by cultivation of the same lands 
for three generations, it appears very doubtful 
whether lie could be bold to have acquired in 
former times what is now knowu as the 
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Kudivaram rights in the lands in his 
occupation. At page 214 of Mr. IT uddlestone’s 
Mirasi papers it is said “the CJllkudi, on 
the contrary, holds his lands in a subordinate 
species of Mirasi and possesses in them no 
absolute but indefinite property; for, though 
he cannot transfer them by sale, gift, 
mortgage or otherwise, yet he cannot be 
removed from them and they descend like 
the Kaniyaksbi Mirasi of the village to his 
posterity; he pays the Sirkar revenue, 
the Thunduvaram—often no more than a 
pepper corn—and all dues rendered by the 
Mirasidar3 and Puracudis, but he receives 
none. The Ullkadi Payakaris have, in many 
places, by gradual encroachment, succeeded 
in placing themselves in possession of the 
whole varapnt of the village and not 
infrequently in usurping the Mirasi right; 
there is a remarkable instance within the 
limits of Madras of complete usurpation, in 
which the Gramini Payakaris of the village 
of Tondiyarpet, after the continued contention 
of half a century, have established themselves 
in possession of whole Mirasi, though under 
a decision of the Supreme Court, their right 
has been negatived and “they are liable to 
ejectment, on further process.” The question 
of Mirasi right is a very contested matter. I 
shall just quote a few passages from Crole’s 
Chingleput District Manual, page 214. “The 
question of Mirasi right is without doubt 
one of considerable difficulty. No proof of 
this is more conclusive than diametrically 
opposite opinions regarding it which have 
been ventilated and upheld by officers of 
vast ability from the very commence¬ 
ment of our administration. The Madras 
Government has itself at various times 
passed orders containing dicta utterly 
irreconcilable, one with the other, while the 
Board of Revenue, although on the whole 
more consistently supporting the claims of 
Mirasidars (Kaniyatchikars), has, in hardly 
any single instance, been at one with the 
Government in the many discussions on this 
question, which have now attained such bulk 
as to supply Mirasi right with a literature 
of its own, equalled in point of ability and 
earning by that of few of the many other 
great and intricate subjects which have from 
time to time engaged the attention of Indian 
Administrators.” In going over the bulky 
reports, proceedings, minutes of consultation, 
and orders thereon,” not to mention the 


despatches of the East India Company, 
nothing strikes the reader more strongly 
than the change which has come over the 
nature of the right itself ever since the 
Distriot was 6rst handed over to the 
Company. During that period, many portions 
of the right, at one time inherent in 
it, have disappeared owing to the changes 
produced by flux of time and the altered 
conditions of the country, while others have 
been expressly abrogated by Government 
itself; yet this seems generally to have been 
overlooked and additional perplexity has been 
thus imported into the discussions of a subject 
already sufficiently intricate and obscure. 

The literature on this subject was recently 
added to by the pronouncement of my learned 
brother, Sir C. Sankaran Nair, J., in Second 
Appeal No. 210 of 1911. I also contributed 
my bumble quota in that case by a separate 
judgment. By our judgments, we have 
referred the question to a Full Bench and 
1, therefore, do not intend to say anything in 
this case as to the present right of Mirasi¬ 
dars in Ryotwari villages. 

What, however, we have to consider in 
this case is, whether in ]802, the Ekabogam 
Mirasidar of the plaint village in the Chingle¬ 
put Taluk owned the Kudivaram right or 
whether there were TTllkudi Payakaris then, 
who could be deemed to have acquired the full 
Kudivaram rights of that time. I must frank¬ 
ly confess that 1 was at first rather inclined 
to held that the Wullur Sukawasi tenants 
mentioned in the Yarachattam of 1 7 72, Exhi¬ 
bit LV, might have acquired full Kudivaram 
lights in 1772 itself, and that in any event, 
they might be presumed to have acquired full 
Kudivaram right at the time of the Shrotriam 
grant in 1802. However* after I had re¬ 
corded a portion of this judgment, I had the 
great advantage of a perusal of the judgment 
prepared in this case by my learned brother, 
and I began to feel doubts about the 
soundness of my view. It seems to me now 
that a person cannot be held to own the Kudi¬ 
varam right in its true and complete sense, 
unless he has also got the power of alienation 
of his right of occupancy, and unless he does 
not acknowledge himself to be merely the 
tenant of a person really owniDgthe Kudivaram 
right. The documentary evidence in this 
case seems to show that, even for several years 
after 1802, the occupancy tenants of the 
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lands in this village did not claim right ,> 
alienation of their occupancy tenure, an 

5 “ 

as Ekabogam Mirasidar, that ^ he 
the owner of the Kudivaram ,n ™ 

lands in the village. That even the snb- 
tenant of a Kudivaram owner mtght acq.nre 
a permanent occupancy right in his sub 
tenure, has been held by Benson and Sonda.a 
Aivar , in Venkatachala Goundnn 

Rano^tnam Aivar (1). If it were necessary 
to decide the question in this case as 
whether the plaintiffs have now obtained 
permanent rights of occupancy in their lands 
I would, speaking for myself, feel firea ■ 
difficulty in concurring with the learnei 
District Judge (see paragraph 6 of his judg¬ 
ment) that the plaintiffs have no occupancy 
righls, having regard to the considered 
observations of Venkatachala Gnnndan v. Ran- 
garatnam Aivar (1). But the only question 
on which it is necessary to express a finding 
in this case is, as I said before, whether in 
1302 the grantee of the Shrotriam Inam had 
lost, the Mirasi rights by the Ullkudi tenants 
having set up in themselves and enjoyed the 
Kudivaram permanent occupancy rights, in 
the full sense, for the required period. As 
regards Tnamdars, I think or rather, I hope, 
that in this Court it has been now settled 
that the presumption is that at the time of 
the Inam grant, the Inaradar was not. the 
owner of the Kudivaram right, notwith¬ 
standing the observations in latlety Ghinni 
Nagadu v. Potu Konchi Vmkatasnbb (2) 
and Marapu Tharalu v. Teluknla Neelakantha 
Beham (3) from which L have expressed dissent 
in ray judgment in the recent cases ,Adusumnlli 
Suryanarayana v. Acchuttn Potanin (4). But 
as regards a Mirasidar to whom an Inam was 
granted long ago, it cannot be said that 
there is a presumption against his having 
also owned the Kudivaram right at the 
time of such an ancient grant, having regard 
to the history of the Mirasi tenure in the 
Chingleput District. Whether a Mirasidar 
in the modern period, that is after 1878, 
has the Kudivaram right in the waste lands 

(1) 20 Ind. Cas. 374; 24 M. L. J. 571; 13 M. L. T 
450; (1013) M. W. N\ 434. 

(2) 8 Ind. Cas. 355; (1010) M. \V. \\ 6 U, 8 M. L. 
T. 376. 

(3) 30 M. 502; 2 M. h. T. 470. 

(4) 22 Ind. Can. 334; 1; M 1, T. 26 X ; 20 M 1.. J. 00. 


• i : a v ;ilocre not included in his patta or 
in the communal sites, is another question. 

But whether he should /be Presumed'° 
have lout his Kudivaram right in cultivable 
lands in 1802 is quite a different Option. 
After anxious consideration, I am glad to!Snd 
myself able to concur in the opinion of my 
learned brother, that, the finding of (^tbythe 
learned District Judge, limited to the follow- 
ing statement, namely, that the Ekabogam 
Mirasidar of the plaint village had not lost 
his original Kudivaram rights in the village 
cultivable lands at the time of the grant to 
him in 1802 of the Shrotriam Inam, should 
not be disturbed by us in second appeal. 

On that finding, the Inara does not fall 

under the definition of an Estate under 
section 3, clause 2 (,/), of the Madras Estates 
Land Act, and the plaintiffs had no right to 
bring suits to enforce the grant o. pattahs. 
The right, to enforce the grant of pattahs 
being the right created by a particular statute 
(section 53 of the Estates Land Aot) to bs 

enforced in a particular class of Courts, the 

Civil Courts have no jurisdiction to entertain 
such suits The second appeals, therefore 
should be dismissed with costs; but as I said 
before, it should not be taken by the defend- 
ants that these cases have decided the 
question of the alleged permanent oooupanoy 
rights of plaintiffs in their respective 

holdings. 

Spruces. J.—The plaintiff fought this 

suit in the Court of the Sub-Collector or 
Chingleput under section 55 of the Madras 
Estates Kind Aot to compel his landlord 
to grant him a pattah admitting his right 
of occupancy in the land cultivated by 
him. The Sub-Collector fouud that the 
plaintiff was entitled to suoh a pattah and 

gave him a decree accordingly. 1,1 
the District. Judge decided that the plaintiff 
had not proved that the oooupanoy 
lay with him. The judgment goes further 
and finds that the land oonosrned m 
suit is not part of an estnt.o as defined in 
section 3 of Aot 1 of 1903 and, therefore, 
that, the suit, was not maintainable m a 
Revenue Court. 

The village of Talambur in t.he OhiogleP^ 
District, appears to ho held by the ® 

on Shrotriam ton me. Exhibit , oao 

original pnrwanih or grant, datei 
Fcmn this it appears, that, tho villftff® * 
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previously held on Mokhasa tenure on condi¬ 
tion of rendering Police services. When 
the Mokhasa was converted into Shrotriam 
in 1802, the services were dispensed with 
and a money rent was substituted. After¬ 
wards in 1862, the Shrotriam was enfranchised 
and the title-deed, whioh is Exhibit IX, was 
granted to the holders. 

As the respondents have taken the objection 
in their written statement, that this village 
is not an estate within the meaning of the 
Act, and as the District Judge has found 
this point in their favour, it becomes necessary 
for us to decide, in the first place, whether 
at the time of the original grant, I he defend¬ 
ants’ ancestors were, in the eye of Govern¬ 
ment, persons already owning the Kudivaram. 
Mr. Govindaraghava Aiyar for the respond¬ 
ents has strenuously maintained that in 
the Chingleput District, Mirasi rights carried 
with them the right of occupation. 

In Papala Narayanasami Naidu v. Secre¬ 
tary of State for India (Pensalani Kanniappa 
Naidu) (5) the meaniog of ‘Shrotriam 
tenure’ is considered and the definition of 
Shrotriam in Wilson’s Glossary is quoted to 
show that a Shrotriam grant gives no right 
over the lands and the grantee cannot 
interfere with the occupants as long as they 
pay the established rents.” Properly speak¬ 
ing, Shrotriam consists of lands or a village 
held at favourable rate, the land or the 
revenue being assigned to a Brahmin, or 
to servants of the Government as a reward 
for past services. In Venkata Narasimha 
Appa Rao Bahadur v. Snbhanadari Appi Rio 
Bahadur (6) the meaning of the word Mokhasa 
is discussed. The definition given in Wilson’s 
Glossary is quoted to show that it is derived 
from an Arabic word signifying ‘to have as 
one’s own’ and that it means “a village or land 
assigned to au individual, either rent free or 
at a low quit rent, on condition of service.” 

The grant of the Shrotriam being a grant 

by Government of a portion of their 

Melvaram rights to persons already in 

occupation of the land, a presumption appears 

to arise that the persons in occupation were, 

previously to the grant, owners of Kudivaram 

n^ht. If they were net Kudivaramdars 

previously, it is difficult to understand on 
(5) 14 Ind. Cas. 261, (1912) M. W. N. 496, 24 M. 

L; J. 36 a!> p. 89. 

(6; 29 M. 52 at p. 55; 16 M. L. J. 1; 1 M. L. T. 3; 3 

U L. J. 1; 3 A. L. J. 55; 8 Bom. L, R. 1; 10 C. W. N. 
161j 33 I. A. 46. 


what right they were occupying the village. 
In this connection, Exhibit IV is a very 
important document as it purports to be a 
Varachattam or settling of rent for the year 
1772, thirty years before the Shrotriam 
grant was made under Exhibit II, and 
shortly after the British Administration 
began, which dates from 1760 according to 
the District Manual, page 229. From 
Exhibit IV, it appears that two persons, 
Pothi Reddy and Venkatakristnama Na^kon* 
who are described as Kaniyakshi, were cultivat¬ 
ing Kambattam or home farm-land and that 
the other land in the same village was 

being cultivated by ryots who are described 
as Ullur Sukavasis. It also appears that 
out of the total yield of 100 Kalams of grain 
the Government took 34 kalams 5 marakals 
and 4 measures as their Melvaram after 
making all deductions. An important feature 
of this document is, that Kambattam lands 
and lands cultivated by Sukavasis are put on 
the same footing. In Wilson’s Glossary, at 
page 492, ‘Sukavasi Kudiyan’ is defined as 
one “who lives by the produce of the 
rented lands”, Kaniyakshi is the proprietor 
from Kani, the Tamil for land, and ‘adsi’- 
andei’, owner, lord. Kaniyakshi became 
afterwards known as Mirasidar (see pages 
211 and 216 of the Chingleput District 
Manual). Mirasidars had a right to receive 
Thunduwaram or short assessment on all 
produce raised on lands in the occupation of 
non-Mirasidars (page 220). Thunduvaram 
is defined at page 255 as the fixed percentage 
of the Kudivaram which by agreement or 
custom was due to the Mirasidars on all 
lands cultivated by Payakaris. At page 
223, the opinion of Mr. Place that the 
Mirasidar had an undoubted hereditary 
property in the soil, which he derived 
originally from the sovereign, is quoted. 

In the papers on Mirasi right compiled 
by Government in 1862, Kaniyakshi is des¬ 
cribed at page 372 as ‘free hereditary pro¬ 
perty in the land.” Mirasi is the name 
by which it came to be known, a word of 
Arabic derivation introduced by the 
Mahomedans soon after their conquest of the 
Deccan, and denoting hereditary property 
in general. Mirasi is defined by Mr. Ellis 
at page 176 as a general term used to 
designate a variety of rights, all more or 
less connected with the proprietary possession 
or usufruct of the soil or of its pro- 
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i X-V rr Sankarayya in similar terms 
«“ C \TeWl Thundnvaram in defined at 
' P %qo as that which remains to the Muasi- 
S:?^Mh“ «t paid hy the Payakaris after 

S? 't^tiled'io c 6 ul i a vl for^a year, the 
S:::; disced forfeited to the Sirkar 
hnt the Government could select a tenant 

j firm njm in possession by issuing a 

"IT,!™. *»>• i* »■“ r™: 

that the Miraaidar was the person who got 
lards cultivated and let tenants into posses- 
sion for the purposes of cultivation. 

p a „e 434, in Sir Thomas Monro 8 minute, the 

right of a Miiasidar to cultivate the land is 

recognised. It is also noted that if he fa. a 
to pay the public assessment, his land is 
liable to sale, but the Mirasidars possessed 
the privilege for some years more or less of 
recovering his land from tenant let, in by the 
Government on Ins consenting to pay the rent. 

The history of Miraai tenure after the 
British occupation appears in pages 300 to 
303 of the Chingleput District Manual 
Their privileges were continually encroached 
upon, but it appears that these encroach- 
ments did not commence before the iJtn 
century. In 1802 when this Shrotriam grant 
was made, there is thus every reason to 
presume that the Mirapi right in the defend¬ 
ant was unimpaired. Mr. Baden Powell 
in his book on the Indian Village Community 
observes at page 365 that there cannot, be 
tbe smallest doubt that, if the Miraai village 
claims were anything at all, they were claims 
which originally, at any rate, constituted the 
holders jointly, according to their shares, the 
proprietors of the villages exactly as such 
co-sharers were in other parts of India. 

At page 369 he states : “The produce, if 
there is no Miraai class, is simply divided 
into the Melvaram, the state share, and the 
Kudivaram or occupant’s share, that is to 
6ay, after the fees (Meras) of the village 
servants, watchmen, eto., etc., have been 
satisfied out of tbe grain heaps. When there 
is a body of Miraai proprietors, then there 
are three instead of two to share. Melvaram, 
as before, is the Royal share; Thundnvaram 
is the landlord’s (Mirasidar’s) share, and 
Kudivaram, the cultivating occu¬ 
pant’s, as before. This division 
of the Varam into three portions is well 
recognised in the judgment of Collins, 0. J., 
and Muthuswami Aiyar, J., in Chidan-bara 


Pillni v Tkiruvengadathiengar (7), but the 
proprietor’s share is there called Miraswaram 
instead of Thnnduwarara. This Tbnnduwa- 
ram or Miraai waram being paid by the Pay a- 
karis to the Kaniyakshdar or Mirasidar out of 
the Kudivaram raised upon lands leasedoutfor 
waram, and the Mirasidar taking the whole of 
the Kudivaram for his Panni lands cultivated 
by his own labour and the labour of farm- 
servants who were paid wages in grain, it is 
plain that the Mirasidar of such a whole 
village cannot be described as a person not 
owning the Kudivaram in 1802. For the 
purpose of considering who was the owner of 
the Kudivaram in a village of the class of the 
tour villages granted as Shrotriam nnder 
Exhibit 11, it is necessary to treat the village 
as a whole, for the portions of estates or of 
villages which nnder section (3) (2) (6) and 

(r) are not portions of villages falling under 

\<l) class. In Exhibit V, an ancient oadjan 
without date, Pothi Reddi and Venkatakrish- 
nama Naicken, appear as Gramathars or 
villagers, which appears to have 
been an equivalent to Mirasidars. It is 
significant that in the chittas (Exhibit XI 
series) a deduction is made for Thunduvaram 
not. only in tbe Kambatham lands of the 
Shroti iamdars in pattahs Nos. 1 and 2 but. also 
in tbe fifth pattah, which contains lands 
cultivated by one of the other ryots of the vil¬ 
lages. It is right to receive this Thanduvaram 
that, distinguishes the Mirasi ryots from the 
other Payakari ryots of the village. It is a 
symbol of this Kudikani right. It appears 
to represent an acknowledgment of the 
cultivator that, the Mirasidar has the power 
of disposal of the lands in the village. Later, 
in Exhibits A, VI and XVI the village 
is described as Ekabogam Miras, which means 
an original Miras not divided into several 
pangus or shares. Unlike tbe case of some 

Shi otriuraa, it is clear that, here the original 
grantees were not Brahmins and that they 
were cultivating as many village lauds as 
they could by their own labour and the 
labour of their farm-servants, and giving out 
the rest to Payakaris as under-tenants. Exhibit 
IV mentions the quantity of grain that goes 
to the Padiyal. It also mentions that 
a certain quantity is given to the fyot. The 
word Kudivaiani may be used in two senses 

C7) 7 M. L. .T. 1. 
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(1) the rights of occupancy, (2) the share of 
produce which the cultivator, whoever he 
may be, actually gets. Here it is used in the 
latter sense. In section 3 clause (2) (d) of the 
Aot, it is used in the former sense. There 
is nothing to show that this Kudi or ryot had 
the right of Kudivaram or KudikaDi of the 
village. In fact, the respondents have not 
attempted to show how the tenants came 
into possession of their lands. It is possible 
and even probable that they have since 
acquired occupancy rights; but in 1802, I 
consider that the probabilities were that the 
Mirasidar had the Kudivaram right. The 
pat tabs show tnat the Mirasidars were cul¬ 
tivating part of the village as Kambattam 
and the rest through Sukavasis. The fact 
that the Sukavasis were termed Ullur 
Sukavasis mean that they were residents in 
the villages as distinguished from Purakudis 
brought from other villages. (See page 212, 
Cbingleput District Manual). In Ohidambara 
Pilbn v. Thiruvengadathaiengar (7), the 
Mirasidar was recognised as having a title to 
the Mirasi waram as distinguished from 
Mel vara m or Government share of the 
produce, and it is observed by Muthuswami 
Aiyar, J., ‘ Ordinarily the Mirasidar or 

proprietor in Taraf village has the right of 
cultivation also and ho is, therefore, at liberty 
to arrange for it from time to time, either by 
granting leases or letting it to Parakudis for 
waram, or under what is usually called Pannai 
system, by means of labourers who are paid 
wages in grain.” This must be regarded 
as an authority on the customary rights of 
the Mirasidar class even in a non-taraf 
village, when the Mirasidar has come to hold 
the whole village by virtue of a grant, in addi¬ 
tion to his original Miras. In Venkatachala 
Qounnndan v. Rangaratnam Aiyar (I) which 
follows the decision of Yeerana Ambalam 
and Peria Karuppan Ambalam v. Annasawmi 
Iyer (8) and also in Krishnasami Pillai 
v. Varadaraja Ayy anger (9) occupancy 

right was found to exist in the tenants 
under certain Mirasidars in ryotwari 
villages. But these were cases of land-holders 
suiog in a Civil Court to eject their tenants 
on the ground that they had now no occu- 
pany rights. The burden of proving that the 
plaintiffs had a right to evict lay heavily on 

( 8 > v 12 Ind. Cas. 1; 21 M. L. J. 845: 10 M. L. T. 185; 
(1911)2 M. W. N. 162. 

9) 5 M. 345. 


them. The observations made by the 
learned Judges who tried those appeals are 
applicable to the particular facts that 
appeared in the findings and evidence in those 
cases. In the particular circumstances of 
the present case, I find nothing to negative 
the presumption that the Kudivaram right ex¬ 
isted at the commencement of the nineteenth 
century in Kaniyakshidars or Mirasidars, who 
held the Mokhasa, subsequently converted into 
a. Shrotriam village. Iam, therefore, of 
opinion that the District Judge was right 
in dismissing the suit on this ground. 

*1 he Sub* Collector did not pronounce an 
opinion on this point. 

Suits to compel acceptance of pattah could 
not be brought in an ordinary Civil Court. 
Therefore, the plaints could not be returned 
for presentation in the proper Court and they 
were rightly dismissed. The present appeal 
must be dismissed with costs. 

In this view of the case, I find it unneces¬ 
sary to express an opinion whether the plain¬ 
tiff or his predecessors acquired occupancy 
rights subsequent to the original grant of the 
Shrotriam which was the subject of much 
able argument. I consider it advisable to 
express no opinion on this point, as it may be 
the Subject of further litigation in a Civil 
Court at some time or other. 

Second Appeals Nos. 1717 to 1756 will 

follow this judgment. 

Appeals dismissed. 


CALCUTTA HTGH COURT. 

Second Civil Appeal No. 1686 of 1910. 

March 9, 1914. 

Present :—Justice Sir Herbert Carnduff, 
Kt., and Mr. Justice Richardson. 

APTAR ALI and others—Defendants 

—Appellants 

versus 

BROJENDRA KISHORE ROY 

CHOWDHU RY —Plaintiff_ 

Respondent. 

Assam Land and Revenue Regulation (Act 1 of I886J 
s. 70 —Sale—Adverse possession , whether incumbrance. * 

Adverse possession is an incumbrance in con¬ 
nection with a sale under section 70 of the Assam 
Land and Revenue Regulation, 1886. 

Mahomed Nasim v. Kasi Nath Ohcsh 26 C 1 Q 4 , 
at p. 198; 3 C. W. N. 108, relied upon. 

Karmi Khan v. Brojo Nath Das , 22 C. 244 at p. 251 
referred to. * * 
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Appeal from the decree of the Officiating 
Additional District Judge of By 1 hot, dated 
January 12th, 1910, reversing that of the 
Sub-Judge of Sylhet, dated May 30f.li* 1903. 

Mr. Pugh and Babu Bro.o Lit Ghakruvarti , 
foi the Appellants. 

Babus Pvjnrlu Nath Chakravarti and 
Ramani Mohan Chatterji , for the Respondent. 

JUDGMENT. 

Carndukf, J.—In the suit out of which 
this appeal arises, the plaintiff sought to 
recover possession of certain land as lying 
within Monza Damber, and consequently ap¬ 
pertaining to an estate, purchased by him at 
a sale for arrears of revenue under section 
70 of the Assam Land and Revenue Regula¬ 
tion, 1836. In the Court of first instance, 
the contesting defendants did not dispute the 
plaintiff’s title to Mama Damber, but pleaded 
that some of the land claimed lay outside 
that mama and in their Mama Pi tabor. The 
plea succeeded, and the suit was partially 
decreed. 

On appeal, the lo^er Appellate Court upheld 
the decision of the first C mrt, and a second 
appeal was preferred by the plaintiff. The 
main point then urged apparently was, that 
the Courts below had not attached due weight 
to the thak map, on which the plaintiff had 
relied, inasmuch as it was a map, the correct¬ 
ness of which had been affiimed after objec¬ 
tion taken, and to which, therefore, as was 
held by the Judicial Committee in Rani 
Hemanta Kumari Debt v. Moharaja Jagadindra 
Nath Roy (1) conclusive effeot should have 
been attributed. Stephen andHolmwood, JJ., 
considered that the oase should be re-con¬ 
sidered from this point of view, and they re¬ 
manded it to the lower Appellate Court, with 
the direction that that Court should find 
whether the map concerned was of the 
character indicated, and, if so, whether 
either party had acquired rights, not shown 

on the map, by adverse possession or other¬ 
wise. 


The appeal comes before this Court again 
with the result of the learned District Judge’s 
re-consideration of it. He has found that 
there was a boundary dispute between the 
two mamas at the time when the thak map 
was prepared, that it was decided in favour 

of the proprietors of Mama Damber by (he 

h, £ h ®8t authority in the district, and that 
(1)10 C. W. N. G?0; 3 A. L. J. 363; 8 Bom I n 
400; 16 M. L. J. 272; 1 M. L. T. 135. 1 R ' 
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therefore, the map was of the same character 
as that dealt with in the case cited above. 
The correctness of this finding has been at¬ 
tacked by t lie learned Couusel who has ap¬ 
peared for the appellant; but, without ex¬ 
pressing a final opinion on the question whe¬ 
ther the order which wa9 passed on the dis¬ 
pute in this case, was an order comparable 
with the “judicial order”, which their Lord- 
ships of the Privy Council had before them 
in Rani Hemanta Kumari Debt's case (l), I 
think that the conclusion of the District 
Judge may be supported as a conclusion of 
fact with which we cannot interfere. There 
was a dispute betsveen the parties at the time, 
the dispute was decided between them and 
the decision was not contested. Whether 
that, decision was a judicial decision and 
in that senso conclusive, or whether it had 
not, in strictness, that, oharacter, the cir¬ 
cumstances that there was a dispute and a 
decision upon it, must, be of great, if not 
overwhelming, weight, in determining what 
was the true boundary between the 
two mamas. 

The Judge has, however, further held that 
no question of adverse possession arises, be¬ 
cause adverse possession is not an iuoum- 
brance on the right, of a recorded pro¬ 
prietor, and also because the plaintiff, al¬ 
though he was admittedly the owner of some 
shares in certain specified villages in the 
mahal sold for arrears, (was not a defaulting 
proprietor of it., and, therefore, purchased 
free from encumbrances. I cannot affirm 
these views. Adverse possession has in a 
number of cases, see Kanni Khan v. Brow 
Nath Das (2) — been held to he an incum¬ 
brance, and it. was so regarded in connection 
with a sale under section 70 of the Regu¬ 
lation with which we are here concerned. 
See Mahomed Nasim v. Kasi Nath Ohose (3). 
And I am myself unable to understand how 
it is possible to take the plaintiff out of the 
scope of the third proviso to section 71 of 
the Regulation, which declares that nothing 
iu the section (which frees the property 
purchased from an incumbrance) shall 
apply when the pur chaser is a recorded or 
unrecorded proprietor of the estate. 

I think, therefore, that there must be an¬ 
other remand for a finding, on the evidence 

(2» 22 0. 244 nt p. 251. 

(•M 26 ('. 104 at. p. J0S ; 3 0. W. N. 108. 
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already on the record, on the third and 
seventeenth issues, as originally framed. The 
case should be remitted to ns with the 
finding of the lower Appellate Court as 
speedily a3 possible. 

Richardson, J. —1 agree. 

Case remanded. 


BOMBAY HIGH COURT. 

Second Civil Appeal No 531 or 1912 

September 22, 1913. 

Present :—Mr. Justice Beaman and 
Mr. Justice Macleod. 

LAXMAN GANESH RAJENDRA— 
Plaintiff—Afpellant 

versus 

MATHURABAI NARAYAN GOVIND — 

Defendant—Respondent. 

Transfer of Property Act (IV of 3882J, s. 101— One 

mortgagee holding two mortgages over same property _ 

Property sold in decree based on first mortgage—Sale 
subject to second mortgage—Property purchased by mort¬ 
gagee himself—Second mortgage , whether extinguished. 

Where a mortgagee, holding two different mort. 
gages over the same property, sues on foot of the 
first mortgage, and on obtaining a decree, purchases 
the property himself “subject to his second mort- 
gage”, his second mortgage is extinguishd and he be¬ 
comes an absolute owner of the property. 

Second appeal from the decision of the 
District Judge of Nasik, in Appeal No. 180 
of 1911, confirming that passed by the first 
class Subordinate Judge at Nasik, in Civil 

Suit No. 479 of 1910. 

Mr. Oadgil , (with him K. H.. Kelkn.r') , for 
the Appellant. 

Mr. D. R. Patwirdhan y for the Respondent. 

JUDGMENT.—The property in suit was 
first mortgaged by its owner to Govind and 
his two brothers in the year 1886. In 
894 the land was again mortgaged to 
Govind for Rs. 2,500. In the meantime it 
would appear that Govind’s two brothers 
must have died, because in 1895 Govind 
rougbb a suit upon the mortgage of 1886 
and obtained a decree. The mortgage 
amount claimed was Rs. 2,000. Govind 
obtained permission to bid at the sale of 
the property, aad als) applied to the Court 
that that sale should be made subject to his 
own second m>rtgage of 1894. It appears 
that this application was at first rejected, 
ut the sale certificate shows that th 9 pro¬ 


perty was sold subject to Govind’s seoond 
mortgage of Rs. 2,500, and was purchased 
by Govind himself for Rs. 1,791. Govind 
is the grandfather of the present minor 
plaintiff. Govind appears to have had two 
sons, Ganesb, the father of the plaintiff, 
and Narayan, whose widow is the defendant 
in this suit. Ganesh predeceased Govind. 
The defendant’s husband survived Govind 
by a short time, both dying in the year 
1904. Therefore, the family appears to 
have consisted, before the death of Govind 
of Govind, his son Narayan, and his grand- 
sou, the plaintiff. On l he death of Govind, 
the family consisted of Narayan and the 
plaintiff, and on the death of Narayan, the 
ordinary result would have been that all 
the joint family property would have come 
info the sole and exclusive ownership of 
the minor plaintiff. But in 1905 it appears 
that a partition was sanctioned by the 
District Court of Nasik between the minor 
plaintiff and his aunt, the defendant, the 
latter taking in the proportion of 6/l6ths. 
Speaking for myself, I must record ray 
surprise that any arrangement of that 
sort should have been come to and 
sanctioned by the District Court, since 
on the facts, which have been stated 
on appeal, it appears to me perfectly 
clear that the minor was entitled to the 
whole of the joint family property, whatever 
it may have been, and the defendant 
merely to maintenance. 

Reverting to what happened in 1395, 
when Govind redeemed the first mortgage 
of 1886, it would appear that as a result of 
that sale and his purchase, the property 
which was the subject-matter of that mort¬ 
gage and his own subsequent mortgage of 
1894, became his exclusive property, or 
that of the joint family of which he was 
a member. 

It has been contended on behalf of the 
plaintiff that, having regard to the terms of 
the sale certificate, we are bound to hold 
that Govind kept alive the charge represent¬ 
ed by his second mortgage of Rs. 2,500 
upon this property in his own interest 
withia the language and intention of 
section 101 of the Transfer of Property 
Act. 

Now, when the partition of 1905 was 
effected, a very curious procedure was adopted 
as apparently the officer entrusted with 
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making lot?, put up all the documents, 
which had the appearance of being valuable 
securities, in sixteen packets, of which the 
defendant drew six and the plaintiff teD. 
Very unfortunately, I think, one of those 
lots contained the sale-certificate of 1895, 
and the other mortgage-deed of 1894. 
The former was drawn by the defendant, 
who has ever since been in actual possession 
of the property. The latter was drawn by 
the minor plaintiff, who now seeks to enforce 
it against the defendant, as though the 
relations subsisting between them were (he 
ordinary relations of mortgagor and 
mortgagee. 

In our opinion, it is clear that after what 
has occurred in 1895, Govind could have 
had no right to sue himself in a double 
capacity as mortgagee under the mortgage 

cf 1894, and mortgagor under the sale- 
certificate of 1895. We think that as he 
could have had no cause of action against 
himself, it is impossible that those who 
claim under him as heirs should have any 
cause of action against each other upon the 
same materials. For these reasons, we 
are of opinion, that the decision of the 
lower Appellate Court is right and ought to 
be confirmed with all costs. 

Decree confirmed. 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 164 op 1911. 

March 16, 1914. 

Present : — Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice D. Chatterjee 
GORA CHAND CHATTERJEE and 

OTHERS —D E FEN DA NTS — A PP ELLA NTS 


UCIGU* 


KESHAB CHUNDER KHOVVAS and 
otheus—Plaintiffs—Respondents. 

— Ouster pr °^ il ‘ < ~ Gn ' s, ' nrers ~ Iiccover U °f possessic 

Meano profits may bo n warded to a co-sharor mm, 
another co-sharer for recovery of possession of I, 
(plaint,ff s) share ,n a certain joint property, if the, 
has been an ouster. The mere excess of enjoy mo. 
does not in itself amount to an ouster. I„ ,,, 
absence of ouster, mesne profits cannot ho .riven 

Appeal under section 15 of the Letter 
Palent, from the following judgment 


KHOWA5. 

Mr. Justice Carnduff, dated August 14, 1911, 
in Second Appeal No. 1758 of 1909: — 

JUDGMENT.—This appeal arise3 out of a 
suit for the recovery of possession of seven 
tanks. There were various defendants in- 
clnding the present appellant who claimed 
title to a one eleventh share in the tanks. 
The suit was resisted by all the defendants. 

In the Court of first instance, the plaint¬ 
iff obtained a decree in full. On appeal, 
the claim of the present appellant to the 
1/11 t-h share claimed by him was upheld. 
The appeal was accordingly allowed as re¬ 
gards his share, mesne profits were directed in 
respect of only 10/ilths of the tanks and pro¬ 
portionate costs were allowed. 

The appellant is, however, still dissatisfied 
and he appeals again to this Court against so 
much of the decree of the learned District 
Judge as renders him liable for mesne 
profits along with the other defendants. 
On his behalf it has been contended that he 
ought to be absolved from such liability. 

It appears that in the first Court it was 
found that the first, defendant, who is the 
present appellant, was liable for the dispos¬ 
session generally, “it. has also been satis¬ 
factorily proved” the Munsif writes “that 
the other met ih de f e id inti, by order of de¬ 
fendant No. 1 forcibly caught fish in dighi 
and shire tanks, which are in the heart of 
the village and which are the biggest tanks.** 
1 find” he concludes “on the evidence that 
there was forcible looting of the fishes by 
the order of defendant No. 1 in Baisakh 

1315.” 

An application was made to the learned 
District. Judge for an amendment of his 
decree on the ground, that it was not in 
conformity with the judgment, in that the 
latter established the first defendant’s title 
to 1/11th share, whereas he was made liable by 
the former for* mesne profits iD respect of the 
dispossession of the remaining 10/ilths. The 
application was disallowed on the ground 
thar. there was no inconsistency bstween the 
two. The learned District Judge was then 
a> ked to review his judgment on the same 
ground, and it is quite clear from his order 
on that, application, that, not only did the 
Judge not intend to disturb the findings of 

the Court of first instance as to the present 
appellants responsibility for the dispossession 
generally but also that, no attempt was made 
in the appeal before him to disturb it. 
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In these circumstances, I think that this 
appeal must be dismissed with costs. 

From the above judgment the defendants 
appealed. 

Babu Susil Madhab Mullick for Babu 
Provash Chandra Mitter , for the Appellants. 

Babu Jyoti Prosad Sarbadhikary , for the 
Respondents. 

JUDGMENT. 

Jenkins, C. J.—This is an appeal that 
arises out of a suit brought by the plaintiffs, 
who are co-sharers in certain tanks, against 
the defendants, one of whom has been held to 
be a co-sharer of the plaintiffs. The plaintiffs 
have established their right to be co-sharers 
to the extent of 10/llths. The defendant No. 1, 
appellant before us, has established his 
right to be a co-sharer to the extent of the 
remaining 1/11th, joint possession has been 
awarded by the lower Appellate Court in 
favour of the plaintiffs. This decree modi¬ 
fied the decree of the Munsif, who granted 
the plaintiffs possession of the 16ch annas of 
the tank, and also, as a consequence, mesne 
profits. While the lower Appellate Court 
var.ied the decree in the manner l have indi¬ 
cated, it adhered to the award of mesne 
profits as against the co-sharer. It is from 
this part of the decree that the defendant 
No. 1 appealed to the High Court and ap¬ 
pealed without success, for the learned Judge 
before whom it came thought that it was 
right to decree mesne profits. The present 
appeal is under the Letters Patent from this 
judgment of a single Judge. 

In my opinion the appellant is entitled to 
succeed. It is true that mesne profits may 
be awarded against a co-sharer, if there 
has been an ouster. The mere excess of 
enjoyment does not in itself amount to ouster, 
and there is nothing in any of the judgments 
which affirm the ouster of the plaintiffs by 
their co-sharers. In the absence of such a 
finding, mesne profits cannot be given. It 
may be that the plaintiffs have purchased 
that which placed them in some difficulty. 
But it is not for us to advise the plaintiffs as 
to what they should do, though I cannot think 
that they are without remedy. It may be 
that a suit for partition or for regulation of 
rights would lie, but that is a matter which 
the plaintiffs must consider, if not satisfied 
with the result of this litigation. 

The result is that the judgment of Mr. 
Justice Carnduff must be reversed, and the 


decree of the lower Appellate Court varied 
so far as it awards mesne profits against the 
present appellant. 

The appellant is entitled to his coals of the 
appeal before Mr. Justice Carnduff and before 
this Bench. 

D. Chatterjbe, J.— I agree. 

Appeal accepted . 


BOMBAY HIGH COURT. 

First Civil Appeal No. 105 op 1913, 
September 29, 1913. 

Present: — Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Batchelor. 

HARI GOVIND KCLKARN1— Pluntifp 

—Appellant 

i CTSUS 

NARSINGRAO NOUBERRAO- 

Dependant — Respondent. 

Civil Procedure Code (Act V of 1908J, O. XXI, r. 7 

Execution—Whether executing Court can question 
jurisdiction of Court passing decree—Bombay Court of 
Wards Act (Bom. Act I of 1905 J, s. 32, whether 
applicable to pending suits. 

Under Order XX T, rule 7, of the Code of Civil Pro¬ 
cedure, a Court executing a decree has no power 
to question the jurisdiction of the Court which 
passed the decree. 

Section 32 of the Bombay Court of Wards Act 
was not intended to apply to pending suits. 

First appeal from the decision of the 
District Judge of Belgaum in Darkhast 
No. 5 of 1912. 

Mr. S. R. Babble, for the Appellant. 

Mr. Ni'lfcanth Atmaram , for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal against 
an order of the District Judge of Belgaum 
dismissing an application for execution of a 
decree, which had been passed by the Joint 
Subordinate Judge at Belgaum in Sait No. 
246 of 1906. The decree was against defend¬ 
ant No. 1 personally and against the 
joint estate of defendants Nos. 1 and 2. 
It has not been made clear to us why the 
application for execution was not made to, 
or entertained by, the Court whioh passed 
the decree. But we will assume that the 
application was rightly made to the District 
Court. The learned District Judge dis¬ 
missed the application on the ground that 
the decree was a nullity and incapable of 
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execution. There are cases which were 
decided und^r the Code of 1882 in which 
the opinion was expressed that ifc is open 
for an executing- Court to consider whether 
the decree sent to it for execution was 
passed by a Court having jurisdiction to 
pass it. The dictum to that effect in the 
Bombay Reports is to be found in Haji 
Musa Had Ahmed v. Purmanund Nursey 
(l), and it was accepted in fmdai AH v Jag an 
Lai (2). The r\tio of the dictaru in Ran Musi 
Rad Ahmed v. Purmanund Nursey (I) was 
that the Code recognizes in section 225 the 
right of the executing Court to inquire i.ito 
the jurisdiction of the Court which passed the 
decree. That section, however, has been 
altered in the Code of 1908, for the words 
“or of the jurisdiction of the Court, which 
passed it,” have been omitted in Order 
^Xf, rule 7, and we think that the 
inference is clear that the executing Court 
has no power under the present Codo to 
question the jurisdiction of the Court which 
passed the decree under execution. We 
are, therefore, of opinion that the learned 
District Judge acted ultra tires in deciding 
that the decree which he was called upon to 
execute was a nullity. We further disagree 
with him in the reasons which he assigned 
for holding that the decree was a nullity. 
The facts upon which he based his conclu¬ 
sion were, that on the 13th May 1907, a 
few days before the decree, a notification 
was issued und^r section 13 of the Court 
of Wards Act I of 1905, to the effect that 
the Court of Wards would assume superin¬ 
tendence of the estate of the defendants 
with effect from the 15:h May 1905. The 
Joint Subordinate Judge was informed of 
the notification, and was asked by the 
defendants to make the Court of Wards a 
party. He, however, declined to do so, 
saying that the section had no retrospective 
effect. Presumably by “the section”, he 
meant section 32 of the Code of Wards Aot 
of 1905. We agree with the learned Sub- 
ordinate Judge in thinking that that section 
was not intended to apply to pending 
suits. In terms it refers to suits “brought 
by, or against,” a Government ward. The 
suit before the Joint Subordinate Judge 
was not such a suit. Section 32 must be 

(1) 15 B. 21G at p. 219. 

(2) 17 A. 478; A. W. N. (1895) 1G9. 


read with section 31, which provides that 
before such a suit is brought, notice shall 
he delivered to, or left at the office of, 
the Court of Wards. This is impossible in 
the case of a suit pending at the time of 
the assumption of superintendence of the 
estate by the Court of Wards. Moreover, 
the phraseology of section 32 relating to 
suits makes no such distinction as that of 
section 17, which relates to execution of 
decrees, and provides that no proceeding in 
execution of any decree against the Govern¬ 
ment ward or his property shall be instituted 
or continued until the decree-holder files a 
certificate from the Court of Wards that the 
decree-claim has been duly submitted. That 
apparently is the only provision which the 
Legislature has thought necessary to make 
for the protection of the estate of a Govern¬ 
ment ward, where a decree has been passed 
in a suit instituted before the assumption of 
superintendence by the Court of Wards. 
For the above reasons, we set aside the 
order of the District Judge dismissing the 
Daikhast. with costs. The respondents must 
pay the costs, if any, of the hearing in the 
lower Court and the costs of this appeal. 

Order set aside. 


.MADRAS HIGH COURT. 

Sf.cond Omr. Appeal No. 155 of 1912. 

Februaiy 4, 1914. 

Present: —Mr. Justice Sankaran Nair and 

Alt*. Justice Ay ling. 

VELLAICHA Ml SBR VAl— Defendant — 

A» PKLLANT 

versus 

MAMUNDl SKRVAI and another— 

Pi a i ntifks—Respondents. 

Cusfom--Stridhanam—UTdoie of Agambadia caste — 

Succession Parents succeed in preference to hu$band*s 
ki mired. 

According to custom, the stridhanam property of a 
" blow of the A<i<i) nbu<it.j caste, who loaves no issue, goes 
to her parents and not to her husband's kindred. 

Second appeal against the decree of the 

District Conit of Madura, in Appeal Suit No. 

142 of 1911, preferred against that of the 

Court- of the Principal District Munfiif 

of Madura, in Original Suit No. 646 of 
1909. 
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Mr. .S'. Srinivasa Aiyangar (with him Mr. 
F. Purushothama Aiyar ), for the Appellants. 

Mr. T. Rangochariar , (with him Mr. K. V. 
Krishna swam y Aiyar). for the Respondents. 

This Second appeal coming 1 on for hearing 1 
on the 16th of January 1913, the Court 
(Benson and Sandara Aiyar, JJ.) delivered 
the following: 

JUDGMENT.—The third issue framed in 
the suit was Are the husband’s relations 
disentitled to the property of a woman accord¬ 
ing to the custom among the Agamb idia 
caste. * The form of the issue threw on the 
defendants the onus of proving that the 
husband’s relations are not entitled to inherit 
according to the usage of the community to 
whioh the parties belong. In the circum¬ 
stances of the case, it would have been better 
to word tli6 issue so as not to throw the 
onus distinctly on one side. The customs of 
the Agambadta community are not in all 
respects identical with those prevailing among 
other castes. Re-marriage of widows seems 
to be coramiD among them. It is not clear 
whether re marriage is regarded as putting an 
end to all ties of kindred created by the 6rst 
Kiarriage between the woman and her first 
usband’s relation. The payment of pnisam 
J8, according to the finding of the ljwer 
Courts, a usual incident iu all marriages—-ap¬ 
parently the lower Courts also consider that 
TParisam was originally at least regarded as 
ride-price’ paid to the parents of the bride, 
oy have also assumed that, when ‘bride-price’ 
Was Paid, the stridhanam property of a married 
woman went to parents, in the absence of 
l68a > e » i n preference to her husband or his 
s^pindas. No finding has been recorded on 
e question whether the community has 
a opted any different rule of succession in 
a er time We consider it desirable to 
modify the third issue thus: “What is the 
im e of succession applicable to the stri - 
anQm property of a woman in the absence of 
a ny issue in the community to which the 
Parties belong?, If there are different rules 
? 8ucces8ion depending on differences in the 
orm of marriage, what are they? Is there 
any special rule applicable to the property of 
a re-married woman?” We request the lower 
Ppellate Court to sabmit findings on the 
ove questions. Roth parties may adduce 
resh evidence. The Court may, if if. con- 
ertJ it desirable to do so, examine competent 


persons as Court witnesses to enable it to arrive 
at satisfactory fiudings on the questions at 
issue. The finding will be submitted within 
three months from the date of the recsipt 
of this order. Seven days will be allowed 
for objections. The further hearing of the 

case is adjourned till the receipt of the 
findings. 

In compliance with the order contained in 
the above judgment, the District Judge of 
Madura submitted the following 

FINDINGS.—The following are the issues 

on which I am required to submit finding:_ 

I. What is the rule of succession applica- 

ble to the stridhanam property of 
a woman in the absence of any issue 
in the community to which tho 
patties belong. If there are differ¬ 
ent rules of succession depending on 
differences in the form of marriage, 
what are they? 

II. Is tbeie any special rule applicable to 

the property of a re-married woman? 

(2) Further evidence has beeu adduced. 
The plaintiff examined nine additional wit¬ 
nesses and the 2nd defendant twelve. At the 
commencement of the inquiry, I expressed 
willingness to examine as Court witnesses any 
competent persons accepted by both sides. 
No agreement [was come to, although some 
names were suggested by the 2nd defend¬ 
ant, and consequently no Court witnesses 
were examined. 

(3) The parties are agreed that there is 
but one rule of succession which is not sub¬ 
ject to modification on account of any 
differences in the form of marriage. This 
furnishes the answer to the second part of the 
first issue. 

(4) They are also agreed in holding that 
there are no special rules applicable to the 
property of a re-married woman. The second 
issue is, therefore, answered in the negative. 

(5) Passages in the evidence indicate, that 
the rites and ceremonies followed at marriages 
amongst Agambadiars vary to some extent 
according to the social position of the par¬ 
ties. In this the community is, no doubt, 
following the world-wide practice of imitat¬ 
ing those who are regarded as holding a 
socially superior position. Imitation in this 
country is rendered easier by the fact that 
the customs imitated are for the most part 
immutable, while elsewhere there ia fre- 
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quently a tendency to discard a eastern be¬ 
cause others have taken to adopting it. it 
by no means follows, however, that a com¬ 
munity intends to adopt along with the 
form all the legal consequences which attach 
to it amongst those who have followed it for 
generations. It is common ground that, in 
the caste now in question, re-marriage ot 
widows is permitted and dissolution of 
marriage is freely allowed. The only condi¬ 
tion imposed in case of divorce appears to 
be the payment of a sum of money vary¬ 
ing in amount according to the circumstances 

of the case. 

(6) The plaintiff contends that the pro¬ 
perty of a woman passes on her death with¬ 
out issue to the last of her husbands or to his 
kindred to the exclusion of previous husbands 
and their families, and this quite irrespective 
of the fact that it may have been acquired 
during the subsistence of some prior marriage. 
The 2nd defendant, ou the other hand, 
alleges that the property goes to the parents 
of the woman or their family. Some of the 
plaintiff’s witnesses base the husband’s rights 
on the fact that he must perform the obse¬ 
quies of the owner. It is conceded by most 
of the defendants’ witnesses also that these 
rifes should be carried out by the husband, 
though as one of them puts it, the husband’s 
family sometimes declines to do so, if no 
property is to come to them sayiug ‘ Why 
should we shave our heads for nothing.” The 
defendants’ evidence is, however, that the 
performance of the ceremonies does not, in 
itself confer any rights in the property. The 
explanation given is that the only property 
that a husband’s family can expect, to get 
is what belonged to him and is in the hands 
of bis widow and that the instances of re¬ 
fusal arise only in the case of a widow who 
holds no property of her husband In this 
connection, it may be noted that most of the 
evidence as to custom now produced relate s 
specially to the particular facts of the pre¬ 
sent case, i. e., to the succession to an 
issueless widow and not to the rule appli¬ 
cable where the husband survives the wife. 
The defendants’ witnesses, however, state 
generally that this makes no difference. 

(7) No explanation appears in the evidence 

as to the origin of the practice of paying 
“parisam .” It seems probable that it is a 
survival from a time when an actual “brid«- 
prioe” was paid as is surmised by the 


District Munsif. If this be the correct 
explanation, then marriages in the AgambaJia 
caste must originally at any rate have been 
celebrated in the Asura form. Presumably 
the rule of succession to a woman’s property 
was that incidental to marriage in an “un¬ 
approved form.” It has not been suggested 
in the evidence for the plaintiff, that there 
has been a change in the rules of succession in 
later time 3 and I do nob think that such a 
change can be inferred from the fact that 
the husband no longer gives as much 
wealth as he can afford” for the purchase 
of bride hut makes merely a nominal 
payment which caunot be regarded as price 
at all. 

(8) It seems to me that the rule 
contended for by the defendants is more 
in consonance with the admitted marriage 
customs of the caste than that which the 
plaintiff relies upon. The former rule is 
easily applied and leads to no ootnplications. 
With the latter, the case is the reverse. 
According to the defendants’ rale, the 
rights of any particular husband and his 
kin are dependent on whether the owner of 
the property choses to exercise her 
right of contracting another marriage or 
not. 

(9) Coming to the oral evidence, I prefer 
that of the defendants’ witnesses. Several 
of them are persous who from their position 
in the oaste are well able to speak aboafc 
its usages. Others give evidence from 
personal experience of the application of 
the rule, e. i/., D. Ws. Nos. 12 and 16 are 
men who have beeu adversely affected by 
it. Almost all give instances illustrative 
of how the rule works from cases with 
which they are personally acquainted. 
Nothing has been elicited to show that 
they are particularly interested in support¬ 
ing the defendants’ version. Some in¬ 
consistencies have been pointed out in their 
evidence, but 1 do not think that these relate 
to any differences in principle but merely 
to the application of the rule in hypo¬ 
thetical cases. To give op\uion9 on suoh 
matters might, well puzzle persons more 
competent than these witnesses. On the 
other hand, the plaintiff’s witnesses are not 
persons who hold any special position in 
the caste. Several of the instances cited 
by thorn in support of their statements 


V’jI. XXlII] 

ALLAH DITTA V . GAUHRA. 


INDIAN GASES. 



are not apposite, e.g., P. W. No. 16 '"refers 
to property which admittedly belonged to 
the family of the husband of the woman 
whom he mentions. Vide also P. W. No. 17. 
Several of the witnesses have nDfc made 
it clear whether they are referring to 
property of a deceased husband in the 
hands of a widow about which there is 
no dispute, or to cases of the kind to 
which this inquiry relates. Prom the 
judgment of the High Court, it appears 
that the burden of proof is not to be 
cast distinctly on either side. Taking the 
evidence as a whole, I think, that adduced 
for the defendants is entitled to the 
greater weight. I would, therefore, answer 
the first question by saying that the 
stndhanam property of a woman goes to 
er parents family in the absence of issue. 
lhe material available is not sufficient 
or a determination of how the succession is 
w or ed out in detail. The witnesses say 
generally that the parents succeed, but, as 
, ar as the instances given go, there appears 
0 be no preference of females over 
males and the property has usually 
een taken by the father or his male 

descendants, 

(10) Some questions have been put to 

witnesses regarding the sub-divisions of the 

oas e and as to differences in custom 

prevailing in these divisions. It has not, 

owever, been argued that the plaintiff 

re ies upon membership of any particular 

ivision in support of his case and it is, 

ere ore, unnecessary to refer to the matter 
further. 


is second appeal coming on for final 

j earin £ after the return of the findings of the 

Gourtupon the issues referred 

ih e '° art ^ or Ibis Court delivered 

fbe following 

RCftrt J* —The question is whether, 

_ °? r Casfcora » the stridhanum pro- 

w v 0 a widow of the Agambadia caste, 

thft 0 6 -j D ° * 8sue * g°es to the parents of 
u , w *dow or their family or to her 

ha* f 11 8 i kindred, The District Judge 
Bar ^ Un d th a t according to custom, the 
Ohi are eQ Utled to the property. 

caste l0D 19 U1C0n to this findir) S Iq this 

D; re * marriage is allowed by custom. 

dJudUf 9 a 8 P 18 freely allowed, the only 
1 1011 is payment of certain money. 


It is not shown that the parties have 
an y gotvti and that the wife on marriage 
adopts the husband’s gotra . On marriage 
the husband pays parisam , a small sum 
of money to the parents. This is V9ry 

probably a survival from the time actual 
bride-price” was paid. These facts support 
the conclusion drawn by the District 
Judge from the oral evidence in favour 
of the father’s right of succession. 
Instances have been proved in which this 
rule has been followed by the caste. We 
think for these reasons that the District 
Judge is right. We, therefore, reverse the 
decree of the District Judge and restore 
that of the District Munsif with costs in 
this and the lower Appellate Court. 

Decree reversed . 


PUNJAB CHIEF COURT. 

Second CivrL Appeal No. 1277 of 1910 

May 14, 1913. 

Present :—Mr. Juetioe Rattigan and 
Mr. Justice Scott-Smith. 

ALLAH DITTA and others—Plaintiffs— 

Appellants 

versus 

GAUHRA and others—Defendants— 

Respondents. 

Custom—Alienation — Widow — Widow's rights in 
absence of collaterals —Patti, owners of—Right to contest 
widow's alienation —Onus of proof —Wajib-ul-arz— 
Instances. 

A widow’s estate is a limited one but it is only 
limited for the benefit of reversioners. Where there 
are none, she is to all intents and purposes an 
absolute owner. 

Wazira v. Mangal , 10 Ind. Cas. 294; 2 P. R. 1911 
Rev.; 3 P. W. R. 1911 Rev.; 188 P. L. R. 1911, cited. 

Where the proprietors of a patti, who were not 
a compact body, but belonged to miscellaneous 
tribes, sued for possession of a land willed away by 
a widow in favour of her brother’s son, on the ground 
that the widow had no power to alienate except 
for necessity, and that, in the absence of collaterals, 
they were entitled to succeed: 

Held, that the onus lay on the plaintiffs. 

Harnam Singh v. Partab Singh, 102 P. R. 1906; 
129 P. h. R. 1906; Dasounda Singh v. Mangal, 5 Ind. 
Cas. 817; 26 P. W. R. 1910; 166 P. L. R. 1910; 18 P. 
R. 1910, Nihala v. Rahmatullah, 137 P. R. 1908, 

followed. 



128 


INDIAN OASES. 


ALLAH DITTA V. GAT7HKA. 


The entry in 1 1 1 o ten-nr;, (lint a widow is not 
allowed to make a gift to any of her paternal 
relations, was inserted in the interests of the 
collaterals but has no effect where there are none, 
who might challenge the alienation made by the 
widow. In the absence of any instance, the entry 
in the riwaj-i-atn is not sufficient proof of a custom 
entitling the proprietors of the pntn to succeed. 


Second appeal from the decree of the 
Divisional Judge of the Jullundur Division, 
dated 29th August, 1910, reversing that of the 
Subordinate Judge, 2nd class, Jullundur, 
datrd 22nd December 1909, decreeing 
plaintiffs’ suit. 


Mr. Pestonji Dadabhai, for the Appellauts. 

Rai Sahib Pandit Devi Ohand , for the 
Respondents. 

JUDGMENT. — Suba, the last male pro¬ 
prietor of the land iu suit, died, leaving a 
widow, Musamm<.t Hukman. After her death, 
Gauhra, her brother’s son, obtained possession 
of the land and claims to hold under a Will 
executed in his favour by Musnmmat Hukman. 
Plaintiffs, the proprietors of the patti, sued for 
possession on the ground that Musammat 
Hukman bad no power to alienate the land 
except for necessity, and that in the absence 
of collaterals, they were entitled to succeed. 
The Gist Court decreed their claim. 

The lower Appellate Coart, relying upon 
Harncm Singh v. Par tab Singh (1) and Dasounda 
Singh v. Mungal (2) dismissed plaintiffs’ 
suit. They have filed a further appeal in this 
Court. 


The first question for decision is upon which 
party, 1 be onus lay ? 

We have no hesitation in holding that. it. lay 
upon the plaintiffs. The rulings cited by the 
Divisional Judge are in point, and so is 
Nihala v. Ttahmatullah (3). In the 1908 and 
1910 cases, the dispute was between the 
proprietors of the patti and a blood relatiou 
of the deceased proprietor. In Harnam Singh v. 
Partab Singh{l) the principal defendant claimed 
to be related to the deceased proprietor, but. the 
claim of the plaintiffs, proprietors of the patti, 
was dismissed solely on the ground that they 

had not discharged the onus which lay on 
their. 


In the present ease, as in the 1906 one, tho 
proprietors are not a compact body, but are 


(1) 102 P. It. 1906; 129 P. L. It. 1900. 

(2) 5 Ind. Cas. 817; 18 P. H. 1910; 20 P \V 11 
1910; 160 P. L. It. 1910. 

■ •'*) 197 P. It. 1908. 
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of miscellaneous tribes. The Counsel for 
appellants relies upon the village wajib-ul-arz 
and the tiw ij-i-am of the Jullundur Tahsil, 
According to the former, a widow is not 
allowed to mr.ke a gift to any of her paternal 
relations. This provision was, of course, 
inserted in the interests of the collaterals • d 
has no effect where there are none, and 
where there is consequently no one competent 
to challenge an alienation by a widow. As 
regards the riwaj-i- am , we agree with the 
view taken of it by the lower Appellate Court. 
We do not think, it. can have been intended to 
apply to the case of a village or patti where 
the proprietors are of different tribes. In the 
absence of any instance, we certainly are not 
prepared to hold that the entry in question 
is sufficient, proof of a custom entitling the 
proprietors of the pitti to succeed to Suba 8 
land. 

Mr. Pestonji urges that, the widow’s estate 
is always a limited one. Quite so, but it is 
only limited for the benefit of reversioners. 
Where there are none, she is to all intents 
and purposes an absolute owner. Counsel 
referred ns also to TFucira v. Mangal 
(4), but we cannot, find anything there 
which assists his contention. Tho fifth 
proposition laid down therein by the Hon’ble 
the Financial Commissioner is against him. 
To sum up, we bold that the onus was upon 
the plaintiffs and they have not discharged 
it. The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

(4) 10 1ml. Cas. 294; 2 1*. U. 1911 Rov.; 8 P. W. R. 
1911 Rov.; 188 1’. L. R. 1911. 
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MADRAS HIGH COURT. 

Ordinary Original Civil Jurisdiction No. 42 

of 1913. 

October 6, 1913. 

Present: —Mr. Justice Wallis. 

M. G. DWARKA DOSS GOYARDANA 

DOSS—Plaintiff 

versus 

0. C. DANAKOTI AMMAL and others— 

Defej; PANTS. 

Transfer of Property Act (IV of 1882 ), s. 5 4— 
Transfer of mortgage-debt , whether sale—Registration Act 
(m of 1877 s. 17 Equitable mortgage — Registration. 

A transfer of a .mortgage by the deposit of title-deeds 
does not require registration under either the 
Transfer of Property Act or the Registration Act. 

Oanpat Pandurang v. Adharji Dadabhai. 3 B. 312, 
distinguished. 

Kedamath Putt v. Sham Loll Khettry. 11 B. L. R. 
405; 20 W. R. 150, referred to. 

A transfer of a mortgage is a transfer of the 
mortgage-debt with its attendant securities and not a 
sale of the immoveable property, therefore no regis¬ 
tration is required by the Transfer of Property Act 
of such a transfer. 

Subramaniam v. Perumal Reddi , 18 M. 454. 
followed. 

Tarvadi Bholanath v. Bai Kashi , 26 B. 305, 4 Bom. 
"• R. 18, referred to. 

Ramasami Pattar v. Chinnan Asari , 24 M. 449, dis¬ 
tinguished. 

Mr, 0. P. Ramaswamy Iyer , for the Plain¬ 
tiff. 


Mr. V. Masilamani Pillay , for the Defend¬ 
ants. 


JUDGMENT.—Tn this case the defendants 
executed a promissory-note in favour of 
Rajah Yenugopala Bahadur and effected an 
equitable mortgage at the same time by 
deposit of title-deeds. Rajah Yenugopala 
Bahadur subsequently endorsed the promis¬ 
sory-note to the present plaintiff and at the 
same time banded over to him the 

title-deeds which had been deposited with 
him. 


The case was posted on the undefeuc 
oard, but at the hearing, it was objecl 
°r the defendants, that the plaintiff 
not entitled to any relief in respect of i 
mortgage for want of registration. The obj 
tion came to this, that the registration - 
requisite both under section 54 of 
transfer of Property Act and under 
egistration Act. With regard to the in 

*2?' ance 18 placed upon an observat 

o pir V, Bhashyam Iyengar in Ramasc 


Pattar v. Ohinnan Asari (i) in which he ex¬ 
pressed his dissent from the decision of 
Subramaniam v. Perumal Reddi (2). I 
might content myself with saying that that 
decision is binding upon me, more especially 
as the remarks of Sir Y. Bhashyam Iyengar 
were purely obiter. The question before him 
was whether a mortgagee in a suit for 
redemption could set up in answer an agree¬ 
ment with the mortgagor giving him a right 
of pre-emption. The ground upon which Sir 
Y. Bhashyam Iyengar was disposed to think 
that the transfer of a mortgage required 
registration under section 54 of the Transfer 
of Froperty Act, was that he considered 
that it came within the words of intangible 
thing in section 54 of the Transfer of Pro¬ 
perty Act and that, therefore, a transfer of 
mortgage for consideration amounted to a 
sale, whereas the learned Judges, who decided 
Subramaniam v. Perumal Reddi (2), 
were of opinion that it did not. Admitting, 
however, that the language of section 54 
taken by itself may be wide enough to 
cover such a transaction, I am not satisfied 
that it, therefore, follows that thelearned Judges 
who decided Subramaniam v. Perumal 
Reddi (2) were wrong in the result at which 
they arrived. Apart from the definition, 
a transfer of a mortgage is a transfer of the 
mortgage-debt with its attendant securities 
rather thaa a sale of immoveable property, 
and what we have to see is whether taking 
the provisions of the Transfer of Property 
Act as a whole, it is right to hold such a 
transaction comes within the definition of 
such a sale in section 54. Admitting that a 
mortgagee has an interest in immoveable 
property, still ic is, undoubtedly, accessory to, 
and attendant upon, the mortgage-debt. 
With the extinction of the mortgage-debt, 
the interest ceases, and with the trausfer of 
the mortgage-debt, the beneficial interest, at 
any rate, of the original mortgagee also 

ceases. 

Now, the Transfer of Property Act has 
provided for the transfer of a mortgage 
debt, that is to say, that it may be transferred 
in the same way as any other actionable 
claim, and it has further provided by section 
8 that ‘‘Unless a different intention is 
expressed or necessarily implied, a transfer of 

properly passes forthwith to the transferee 

(1) 24 M. 449 at 463. 

(2) 18 M. 454; 5 M. L. J. 92. 
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all the interest which the transferor is then 
capable of passing in the property and in 
the legal incidents thereof. Such inci¬ 
dents include.where the property is 

a debt or other actionable claim, the 
securities therefor (except where they are 
also for other debts or claims not transferred 
to the transferee), but not arrears of interest 
accrued before the transfer.” If it be held 
that in the case of all mortgages of immove¬ 
able properly, a registered transfer is neces¬ 
sary to pass the mortgage interest to the 
transferee, that seems to me to be inconsis¬ 
tent- with the terms of this section. Mort¬ 
gages of immoveable property are by far the 
largest and most important class of secu¬ 
rities and it scarcely seems to me that if 
the Legislature contemplated that such 
securities should only pass from the mort¬ 
gagee to the transferee by means of a 
registered instrument, they would scarcely 
have inserted this provision in such general 
terms. If a registered instrument is really 
required, it is not true to say that when the 
property is a debt, the securities therefor 
pass to the transferee. The conclusion to 
which I am disposed to come to is that the 
special provisions relating to the transfer 
of mortgage-debts and the transfer of 
securities for such debts are applicable 
rather than the perfectly general provisions 
of section 54. Generalia speciulibus non dero- 
gcint. General provisions do not derogate 
from speoial provisions and it certainly seems 
to me the most satisfactory course to hold 
that registration is not required under the 
Transfer of Property Act to pass a mortgage 
security on immoveable property from the 
transferor to the transferee. If that- be not 
so, it is difficult to see what is to become of 
the mortgage security when the debt is 
lawfully tranaferred. I 8 it to become 
extinguished? As pointed oat in Tarvadi 
Bholanath v. Bai Kashi (3) by Sir Lawrence 
Jenkins, that is not any one’s care. The only 
other alternative would be to hold that the 
transferor-mortgagee is a trustee for the 
transferee, and that seems to me to be 
inconsistent with, and opposed to, the pro- 
visions of section 8 of the Transfer of 
Property Act. For these reasons both on the 

a p Ut , h ,° r j!, y , o{ J^ramaman Ohetty v. Perumal 
Reddi (2), which is binding up 0n me and 

(3) 26 B. 305; 4 Bom. L. R. 18. 


also on principle, I am of opinion that 
registration is not required under the Trans¬ 
fer of Property Act for a transfer of the 
mortgage by the mortgagee. 

The next objection is that the registration 
is necessary under the terras of the Registra¬ 
tion Act. In this case we are dealing with a 
mortgage by deposit of title deeds. It is 
not neoessary for me to consider the question 
whether the transfer of an ordinary mort¬ 
gage created by a registered instrument 
requires to bo registered under the terms 
of the Registration Act,. I think it is quite 
clear that a transfer of a mortgage by deposit 
of title-deeds does not require registration. 
Reliauce was placed upon the decision of 
Ganpnt Pandurang v. Adarjx Dadabhai (4). 
That case is distinguishable from this 
because there there was a document of trans¬ 
fer set out in Westropp, C. J.'s judgment, 
which provided for the transfer not only of 
debts but of securities held with them. It 
was held that that document required 
registration, aud was consequently inadmissi¬ 
ble, and that the terms of the contract 
having been reduced to writing, no other 
evidence could be looked to. At the same 
time in the Court below, Sir Charles Sargent 
expressly held that, an equitable mortgage 
by deposit of title-deeds was transferable 
without registration; and in this contention 
he referred to a case, Kedarnoth Duttv . Sham - 
loll Khcttry (5), which is a very strong case 
though it is not a case of transfer. There as 
held by the Appellate C 3 urt, there was a 
promissory-note which recited a deposit of 
title deeds, so that it might be said it was an 
agreement which required registration under 
the Registration Act, but the Appellate 
Court- held that this was a mere 
recital and that it, did nob require 
registration. The case here is very much 
stronger because in this case there is no 
agreement reduced to writing at all about 
the transfer: there is merely an endorsement 
on a promissory-note and banding over of 
the title-deeds. The present case, therefore, 
seems tome much stronger than the one in 
Kedmnuth Butt v. Shamlall Khethf/ (5). T, 

therefore, hold that, this , bjeotion also fails. 

In the result there will be the usnal morU 

(4) 3 B. 312. 

( r ‘) 11 B. L. R. -105; ‘IQ W. R. 150. 
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gage decree for the plaintiff for Rs. 19,991 
with further interest on the principal amount 
at contract rate for 6 months and costs. 
Sale in default. Personal decree for the 
balance. 

Suit decreed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Apkeil No. 695 of 1912. 

July 30, 1913. 

Present :— Mr. Mittra, Offg. A. J. C. 
HARI and others—Plaintiffs—Appellants 

versus 

SHR1 Dti AR — Defendant—Respondent. 

Usufructuary mortgage — lerms—Mortgagor resuming 
possession upon abandonment by mortgagee — Personal 
covenant , to pay , becomes operative — Interest. 

Where in a usufructuary mortgage the net profits, 
after payment of the land revenue, were agreed to be_ 
taken as equivalent to the annual interest: 

Held , (I) that the mortgagees were bound by the 
terms of the contract to pay the land revenue, whe¬ 
ther there was profit or loss; (2) that an inquiry 
whether the land remained fallow through their negli¬ 
gence or not was precluded by the very terms of the 
contract; (3) that whether the mortgagees are to bear 
the enhancement of revenue made at a periodical re¬ 
settlement is a question of fact dependent upon the 
intention of the parties to the contract; (4) that 
upon the mortgagees’ abandonment of the posses¬ 
sion and the mortgagors’ taking back the same, 
the personal covenant to pay the debt and 
interest became operative and the mortgagees are en¬ 
titled to interest from such date. 

Juggeewun Das v. Ram Das Brijbhookandass , 2 M. 

I. A. 487 at p, 500, 6 W. R., (P. C.) 10,1 Suth. P. C. J. 
109, l Sar. P. C. J. 222, 18 Eng. Rep. 386, followed. 

Appeal against the decree of the Divisional 
Judge, Nagpnr Division, dated the 3rd August 
1912, ’ modifying that of the Subordinate 
Judge, Nagpur, dated the 29th January 1912. 

Mr. A. 0 . Hoy, for the Appellants. 

Messrs, M. R. Dixit and NManthrao 

TJdhoji , for the Respondent. 

JUDGMENT.—The plaintiffs sue on a 
mortgage, dated the 18th June 18o6, 

executed by the father and uncle of the 
defendant. They obtained a decree for sale 
for the full amount claimed in the first Court. 
On appeal by the defendant, the decretal 
amount has been reduced to Rs. 70 1-6. 
The plaintiffs have now filed a second appeal. 
Many of the points in controversy bstweon 
the parties have been now set at rest by the 


0 

findings of fact arrived at by the lower Appel¬ 
late Court and this second appeal turns mainly 
on the construction of the mortgage-deed. 

The parties are agreed that the latter 
part of the mortgage-deed has been more 
accurately translated in the judgment of the 
learned Divisional Judge than in the official 
trar,plat,ion made in this Court. I shall, 
therefore, adopt, the former translation where 
it differs from the latter. 

The mortgage-deed begins by reciting that 
(he mnrlgagors have borrowed five hundred 
rupees It then runs as follows: ‘ We will 
pay interest on this at R 9 . I per cent, per 
mensem. We will pay the whole amount 
with interest in seven years, by paying Rs. 100 
at, tho end of Vaisakh of the next year 
and Rs. 100 at the end of Vaisakh 
of each succeeding year. We have 
now paid you one month’s interest and 

balta of the said amount. 

You will take interest of the whole 
amount each year from Rs. 100 and credit 
the balance towards principal. ... If 
we fail to make the re-payments each year 
as laid down above, we will pay interest on 
defaulted instalments at Rs. 2 per cent, per 
mensem from this date till satisfaction of the 
amount. In lieu of this amount we have 
mortgaged to you our malik makbuza field 
. . . . and put the same in your 

possession. The income of the field, after 
deducting the revenue, you are to credit 
against the interest every year. If on 
acoount of heavenly mishap or Government 
action there be any loss to the property 
while in your possession, we will, without 
any objection, punctually pay the instalments 
as mentioned above. If the amount remains 
unpaid after seven years you will manage the 
fields as above till satisfaction of the amount 
in accordance with the terms.” 

Both parties have in their written plead¬ 
ings agreed that the clause relating to income 
means that there was to be no accounting 
between the mortgagors and mortgagees and 
that the net profits are to be taken as equi¬ 
valent to the annual interest. 

The mortgagees entered into possession 
on the execution of the document and 
arranged for the cultivation of the land 

till 1305 Fasti. They then allowed it to 
remain fallow till 1309. The mortgagors 
were compelled to pay Rs. 258-13 0 revenue 


» 
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for the years in which the land was unculti¬ 
vated. In 1310 the mortgagors apparently 
with the tacit consent of the mortgagees 
resumed possession and they have been in 
possession ever since. 

The lower Court has debited the mort¬ 
gagees with the amount of land revenue paid 
by the mortgagors and has disallowed 
interest. 

The first point for determination is 
whether the appellants were rightly debited 
with the land revenue for the four years. In 
my opinion, they having entered into 
possession, were bound by the terms of the 
document to pay the land revenue, whether 
there was a profit or loss. They stipulated 
for not being liable to keep accounts of the 
usufruct. If the usufruct exceeded the 
interest, they were at liberty to appropriate 
it without any reduction of the principal. 
Equally they were bound to credit themselves 
with the interest and to pay the revenue, if 
there was a loss. This is not a case where 
it is necessary to inquire if the land remained 
fallow through their negligence or not. The 
very terms of the contract preclude all such 
inquiry. This ground of appeal fails. 

The next point urged is that they should 
not be debited with the enhanced revenue 
which was imposed in 1893. They made no 
claim for the two or three years that they 
themselves paid the enhanced revenue after 
the new Settlement came into force but they 
object to their liability for the years in which 
the defendant’s predecessors paid it. I 
think in this case it may well be assumed 
that the parties contemplated the usual 
enhancements which take place at periodi¬ 
cal re- settlement of the land revenue. The 
plaintiffs might have sued for the mortgage- 
money in 1893 but having elected to continue 
in possession for a few years, they cannot 
now complain of the enhancement of the 
revenue. Cases have been cited before me 
by both sides, but as the question depends on 
the intention of the parties, it is unnecessary 
to refer to them. 

The last point argued is that the appellants 
should have been given interest at one per 
cent, permensem as provided for in the deed, 
for the period that they derived no income 
from the land. There can be no doubt that 
the appellants have been rightly disallowed 


the interest for the four years, the land 
remained in their possession uncultivated. 
Under the terms of their document, such a 
claim is untenable. 

I will now proceed to discuss whether the * 
appellants are entitled to interest from the 
date the defendant’s father and uncle 
resumed possession. The reason for dis¬ 
allowing interest for this period is given by 
the learned Divisional Judge in the following 
sentence: Haviog voluntarily and wrong¬ 

fully relinquished possession of the property 
which they were holding in lieu of interest, 

I cannot see how the mortgagees can 
possibly be entitled to any interest whatever 
after the end of 1309.” This would be a 
complete answer to the appellants’ claim if 
the mortgage was pure usufruotuary one, 
or if the mortgagors themselveB had not 
resumed possession. 

There was no discussion, apparently, in the 
lower Appellate Court, as to the nature of 
the mortgage. In the plaintiffs* written 
statement, dated the 1st December 1910, 
(paragraph 4), it was pleaded that the 
mortgage-bond in suit is a simple mortgage 
usufiuctuary. The bond contains a personal 
covenant to pay interest at one per cent, per 
mensem and to pay off the principal and in¬ 
terest by yearly instalments.” The defendant 
did not deny this. It i9 difficult to see on what 
ground the plaintiffs have been given by both 
the lower Courts a decree for sale, unless 
the mortgage is in part a simple mortgage. 

Is the mortgage, then, as argued for 
the respondent, a simple mortgage so far 
as regards the principal and a purely 
usufructuary one as regards the interest P 
The test appears to me to be this—if the 
plaintiffs had never taken possession, could 
they have got a decree for sale for the 
entire mortgage-money including interest 
and penalty provided for in the deed P 
The learned Counsel for the respondent 
did not seriously contend that the plaint¬ 
iffs could not have done this. The personal 
covenant clearly extends to payment of 
the interest and the penal rate of interest. 
At the date of the document, the first 
month’s interest was paid in cash. Iu the 
face of this, it seems to me difficult to 
hold that the sole mode, provided for by the 
document, for the recovery of the interest, was 
possession of the land and its usufruct. I am, 


INDIAN OASES. 


133 



Yo 1. XXII1J 


HABI V. 8HRIDHAR, 

therefore, of opinion, that if the plaintiffs had 
never taken possession of the land, they would 
have been able to secure a sale decree 
for the entire mortgage-money. I note 
that this contention of the respondent finds 
no’support in the judgment of the learned 
Divisional Judge. 

I have held that the plaintiffs had two 
alternative remedies for the recovery of 
their money. But having elected to take 
possession, they were not at liberty to 
abandon it arbitrarily and for this reason, 
they have been rightly debited with the 
land revenue and have been disallowed 
interest for the years 1306—1309. But I 
have now to consider what is the effect 
of the mortgagors* taking back possession 
in 1310. In my opinion this amounts to 
an acquiescence in the mortgagees* abandon¬ 
ment of the possession of the land and the 
personal covenant to pay at once became 
operative though not so expressly provided 
for in the document. 

In the case of Juggeetoun Das Keeka Shah v. 
Ramdns Brijbookundas (1), their Lordships of 
the Privy Council, speaking of the acquiescence 
of a mortgagee in the mortgagor’s possession 
of land to which the former was entitled, 
observe as follows: u Now the question 
will be, in what way the mortgagee’s 
rights are affected by this conduct, and 
that will depend first upon the construction of 
the instrument itself. If this is a binding 
contract, binding between him and the 
mortgagors, binding him to apply the rents 
and profits to the payment of the debt, 
he might be considered as having forfeited 
his right to payment in consequence of 
having allowed the mortgagors themselves 
to take possession of the rents and profits 
during some of the years during which 
his Mehta was in possession. But their 
Lordships are of opinion, that that is not 
the true construction of the deed, but 
that it is merely a power to satisfy him¬ 
self, just as an English mortgagee may, by 
taking possession of the rents and profits 
of the estate; and if an English mortgagee 
chooses to forego the benefit of receiving 
the rents and profits, and permits the 
mortgagor to take them, it would have 

(1) 2 M. I. A. 487 at p. 500j 6 W. R (P. C.) 10; 1 
Suth. P. 0. J. 109; 1 Sar. P. C. J. 222; 18 Eng. Rep. 

386, 


no effect as between him and the mort¬ 
gagor ; he would have a full right to 
recover his debt by reason of* the mort¬ 
gage.” 

If then the mortgage were a pure 
usufructuary fnortgage, it would have been 
binding on the appellants to recover their 
money out of the usufruct. The appel¬ 
lants having another remedy may fall back 
on it, the moment the mortgagors took 
back possession. I can see no equity in 
allowing the latter to retain the land 
and at the same time denying the mort¬ 
gagees their rights under the personal 
covenant. 

The respondent’s Counsel relied on the 
following cases: — Partab Bahadur Singh v. 
Qaiadhar Bakhsh Singh (2), Khuda Bakhsh 
v. Alim-un-nissj (3), Jhunku Singh v. 
Ghatkan Singh (4). In the first two cases the 
mortgagor was not himself in possession, 
and in all the cases the mortgage was held 
to be a pure usufructuary mortgage. 

There is one grievance of the respond¬ 
ent which it will be just as well for me 
to notice here. It is said he has been 
put to great loss by reason of the land 
being allowed to remain uncultivated 
for so many years. The lower Appellate 
Court recognises the justice of the com¬ 
plaint but has somewhat reluctantly come 
to the conclusion that the evidence as to 
the amount of the loss is too vague and 
indefinite for the assessment of compensation 
in the accounts directed to be taken under 
section 76 of the Transfer of Property Act, 
where a mortgagee fails in his duties as 
prescribed by that seotion. 

I hold then that the plaintiffs are 
entitled to interest at one per cent, per 
mensem on the mortgage-money due to 
them in 1310. 

Appeal accepted . 

(2) 24 A. 521; 29 I. A. 148; 7 C. W. N, 97. 

(3) 27 A. 313; A. W. N. (1901) 273; 1 A. L. J. 716. 

(4<) 2 Iud. Caa. 221; 31 A. 825; 6 A. L. J. 247. 
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MADRAS HIGH COURT. 
Original Side Apfeal No. IS of 191-h 

' February 9, 1914. 

Present :—Sir Charles Arnold White, Ivr., 
Chief Justice, and Mr. Justice Oldfield. 
ATHALUR MALAKONDiAH — 

Apfkllant 


versus 

THATHA LAK3HMINARAS1MHULU 
C HETTY — Respondent. 

Administration suit by annuitant legatee Legacy 
paid into Court by executor— Power of Court to dismiss 

suit. 

A suit by an annuitant legatee against the executor 
for a general administration of the testator’s estate' 
may, at the discretion of the Court, he dismissed, it 
the executor pays into Court the amount of the legacy 
and a sum sufficient to secure the payment ol the 
annuity. 

Wollaston v. Wollaston , 7 < h. D 58; 47 L. J. f it. 
Ii7; 37 L. T. 631; 26 W. R. 77; Daniel’s Chanceiy 
Practice, 7 Edn. 195, followed. 

Campbell v. Gillespie , (1900) 1 Ch. 225 at p. 228; 69 
L. J. Ch. 223; 81 L. T. 514; 48 \V r . R. 150, distin¬ 
guished. 

Appeal from the decree of (he Hon’bio 
Mr. Justice Bakewell, dated the 19th of 


\RAsnniun7. 

I can sue for legacy when I have acquired 
a Rgal light by assent, so long as that is 
not. done, the only right a legatee has is 
to btinsra suit for general administration 

of the estate. 

[White, C. J.—What are the words 

which give you a legacy ?] 

Mr. V. V. S. Ai ginger. The Will is not 

exhibit < d 

Mr. C. P. Ramaswamy Aiyer , for the Re¬ 
spondent. But that is found in the plaint. 

Mr. V. V. S. Aiyanger. Until the executor 
assents, the legatee is only a beneficiary, 
and he can sue only for a general adminis- 
trat ion. 

Administration suit, can be instituted by 
cri difors or beneficiaries. Halsbury’s .L*ws 
of England, Vol. 14, p. 335. 

A legatee’s action is also for the benefit of 
other legatees whether expressed to be so or 
not. Halsbury’s Laws of England, Vol. 14, 
p. 337. 

fr. is not stated in Okhoy Goomar Bonnerjee 
v. Roylash 0 hunter Ghosal (1) that the 


December 1912, in the Ordinary Origiral executor was ready and willing. 

Civil Jurisdiction of the High Court and made T White, C. J. — Was that decision cited 
in Civil Suit No. 125 of 1917. before Mr. Justice Bakewell.] 


FACTS.—The plaintiff and the defendant 
were appointed executors under the Will of 
a Hindu woman. She devised large pro¬ 
perties to charities etc., and gave tho plaint¬ 
iff a legacy of Rs. 50, with a further pay¬ 
ment of certain amount for the performance 
of religious ceremonies annually. The plaintiff 
renounced his executorship and claimed 
payment of the legacy to him. He then 
brought a suit for a general administration 
of the deceased testator’s estate. The caso 
was at first heard by his Lordship Justice 
Bakewell; on the defendant depositing, with 
the leave of the Court, a sum of money 
sufficient to satisfy the legacy and tho 
expenses of the religious ceremonies; his 
Lordship dismissed the suit. Tho present 
appeal is against the decree in that suit. 

Mr. V. V. Srinivasa Aiyangnr, f or tho 
Appellant. Section 4 of the Probate and 
Administration Act vests the property () f 
the deceased in the executor; section 11' 
requires the assent of the executor: in tho 
absence of assent, 1 cannot sue for legacy; tho 
legal right does not become vested until’ tho 
executor assents and otherwise 1 am a moio 
beneficiary. 


Mr. 0. P. R. Iyer. Not cited before him. 
[White, C. J, —The Judge was deciding 
on the pleadings alone.] 

Mr. V. V. S. Aiyanger % In Purshottnm 
Devjishct Thakar v. Kal i Govindji Thakar (2) 
a legatee sued an executor for a legacy. 

[White, C. J. —It is not disputed that 
you could sue her.] 


Mr. V. V. S. Aiyanger. In Wollaston v. 
Wollaston (3), an anDuitaut is entitled to 
ad ministration. 

[White, C. J. — Where is the provision in 
regard to it in the Will?] 

Mr. V. V. S. Aiyanger. The Will is not 


V 111 t V lUCUUO 




Indarmnn (4); Oafe v. Bent (5). 

[White, (J. J.—Your short proposition is 
that as an unpaid legatee you have aright 
of administration.] 


Mr. 0. P. R, fyer y for tho Respondent. A 
Judge has a discretion to order general 
administration or not. 


0) 17 C. 387. 

Jr'! 801 1x1 P- 304; 3 Rom. L. R. 932. 

,V L° h - u - 58 ; 47 L. J. Ch. 117; 37 L. T. 631j 26 


( U A. W. N T . (1895) l 
'.5) 67 Eng. Hop. 812; 


52; IS A. 45. 

5 Hare 24; 9 Jur. 653. 
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In Amnual Practice, Order XLV, rule 10 
gives Court power to order general adminis¬ 
tration or not when the person suing claims 
a legacy, and when that claim can bo 
effectually satisfied. 

In Campbell v. Gillespie (6) it is held 
that general administration is not the best 
method. 

In 14 Halsbury’s Laws of England, p. 798, 
it is said that it is not necessary to order 
a general administration. In all these 
cases, the question is whether the suit is 
one for general administration action or 
merely one to compel trustees to adminis¬ 
ter it. 

Will—1905. 

Suit instituted—1912. 

Death of testator—15th August 1905. 

Both plaintiff and defendant appointed 
executors, plaintiff refused to act as adminis¬ 
trator. Administration had begun and gone 
on partially. ~ Cause of action arose on 15th 
July 1906, when the legacy became payable. 

Under section 92 of Civil Procedure Code 
a suit can be brought by the Administrator- 
General. Williams on Executors, 796 (10 Edn.) 

[White, C. J.—In all cases cited, there 
must be something done and when that is 
done, there is a presumption of assent to the 
legacy by the executor.] 

Mr. 0. P. B. Iyer. When the 
admission of assets is proved, evidence can 
be given immediately in favour of the plaint¬ 
iff and the plaintiff cannot compel the 
executors to go on with the administration 
suit to find out whether the executor is 
guilty of breach of trust or not. 

[White, C. J.—An annuitant may not be 
entitled to a general administration as is the 
case of a creditor, but when his right is 

deemed]. 

Mr. O. P. B. Iyer. Want of assent 
cannot alter the substantial nature of the suit 
which was to recover the legacy. 

There is always an action to compel an 
assent and the legatee can come to the Court 
for that purpose. Williams, Vol. II, 1103; 14 
Halsbury’s Laws cf England, p. 328, Woodgate 

v. Field (7). 

In such circumstances, the administration 
is ancillary to the payment of the legacy. 

(6) (1900) 1 Ch. 225 at p. 228; 69 L. J. Cl*. 223; 

81 L. T. 514; 48 W. R. 150. 

( 7 ) 2 Hare 211; 11 L. J. Oh. 321; 6 Jur. 871; 67 

Eng. R©P* 88; 62 R. R. 81. 


The executor is entitled to have his action 
dismissed as soon as the money is paid 
into Court Pemberton v. Topham (8); In re 
Gevenas (9). 

Such an action ought not to be 
maintained by .a single legatee. 

In the case of a residuary legatee, the 
question is different, for unless the residue 
is ascertained, no decree can be given. 

Orders in suits brought by one legatee 
a 3 against executor cannot be binding upon 
other legatees, and they cannot be compelled 
to proceed. Williams on Executors, page 

1567. 

In regard to Okhoy Coomar Bonnerjee v. 
Koylash Ohunder Ghosal (l), there is no 
assertion that the defendant is not in 
possession of any assets. 

The cas9 in Disks v. Strutt{ 10) reported in 
Purushotam Dsvjishet Thakar v. Kala Gobindii 
Ikakar ('), does not support the position 
contended for. 

Mr. V. V. S. Iyenger in reply. In 
Campbell v. Gillespie (6), there was 
nothing due on the date of the institution 
of the suit. 

In the absence of any legal right, the only 
course open is only general administration. 

It is not open to the defendant to say 
that I will assent to your legacy now and 
this form of action is not open to you, there¬ 
fore, but one should have regard to the state 
of things existing on the date of the institu¬ 
tion of the suit. 

JUDGMENT. 

White, C. J.—This is an appeal from a 
decree dismissing a suit brought by a 
party who was a legatee and annuitant 
under the Will of a deceased person of which 
the defendant was the executor. It is con« 
tended on behalf of the appellant that it 
was obligatory ou the learned Judge to 
proceed with the case and to hear the 
evidence and that the plaintiff, if the allega¬ 
tions in the plaint were established, w^as 
entitled to claim, as of right, a general 
administration decree. A written statement 
was put in -and, after the written statement, 
the defendant paid into Court the amount 
of the legacy and a sum sufficient to secure 

(8) 48 Eng. Rp. 962; 1 Beav. 316; 2 Jar. 1009. 

(9) (1881) 18 Ch. D. 554. 

(10) 5 T. R> 690. 
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the payment of the annuity. I think the 
learned Judge had a discretion to adopt 
the course which he took. See Halsbury’s 
Laws of England, Vol. XLV, paragraph 
798 aod the cases which are there cited. 
No doubt, the cases cited are instances where 
the Court has acted under Order LV, rule 
10, of the Rules of the Supreme Court of 
England. But with the exception of one 
case, we have not been referred to any 
authorities which show that any alteration 
of the substantive rights of parties either in 
law or in equity was affected by the rule in 
question, a rule which enabled a party to 
apply for the administration of the estate of 
a deceased persoD by originating summons 
instead of by suit. It seems to me if the 
rule purported to affect the substantive 
rights of parties, it would be beyond the 
power of the rule making authority. In 
view of the pleadings in this case and 
having regard to the payment into Court to 
which I have referred, 1 am not prepared 
to say that the learned .Judge exercised 
a discretion, which, I think, he had, wrongly 
when he dismissed the suit. We have been 
referred by the learned Vakil for the appel¬ 
lant to the case of Wollaston v. Wollaston 
(3). There the question before the Court 
was whether the annuitant under the Will 
in question was entitled to have a judgment 
for administration of the estate and it was 
held that he was. The argument turned on 
whether the annuitant qua annuitant was 
entitled to a judgment for administration. 

If seems clear that under the English 
practice where one creditor sues on behalf 
of others for the administration of the estate 
of a deceased person, the defendant may at 
any time before judgment have the action 
dismissed on payment of the plaintiff’s 
debt and all the costs of the action. See 
Daniell's Chancery Practice, Edition 7, Vol. 

I, p. 195 and the cases there cited. It has 
been pointed out that that was a case of a 
creditor’s suit and the case now before us is 
a suit by a legatee and annuitant. But /or 
the purposes of the question, whether there 
is a discretion in the learned Judge, I do 
not think any distinction can be drawn 
between suits by creditors and suits by 
legatees. As has been pointed out in the 
course of argument, in view of the payment 
into Court which has been made, the only 


question that would remain, if we follow 
the English practice, would be the question 
of costs. Our attention has been called to a 
case which, Mr. Srinivasa Aiyangar on- 
tended, showed that there was no discre¬ 
tion in the Court. He contended that the 
discretion, in England at any rate, was 
given by Order LV, rule 10, and that, prior 
to the introduction of that rule, there was 
no discretion. The case to which he 
referred is Campbell v. Gillespie (6). That 
was a case in which a creditor sued the 
trustee under a deed for the benefit of 
creditors charging him with fraud and 
misconduct and claiming an account of all 
his dealings under the trust-deed. No 
doubt, the learned Judge in that case 
observed tbat under the old law the 
plaintiff would have been entitled, as a 
matter of right, to a common account 
against the defendant but that under 
Order LV, rule 10, the Court had a discre¬ 
tion. I do not think the observations of 
the learned Judge, with reference to the 
particular facts of this case, require us to 
hold that in a case like the present there is 
no discretion in the Court. In regard to 
costs, the order dismissing the suit with 
pleadings was an order made by the learned 
Judge in the exercise of a discretion which, 
I think, he was entitled to exercise. This 
being so, 1 do not think his order as to 
costs should be disturbed. 

The appeal fails and is dismissed with 
costs. 

Oldfield, J. —l agree. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 837, 838 and 

840 of 1911. 

February 25, 1914. 

Present :—Justine Sir Herbert Carnduff, Kt., 

and Mr. Justice Richardson. 

HEM CHANDRA CHAUDHRI 
—Plaintiff—Appellant 

versus 

SECRETARY of STATE for INDIA in 
COUNCIL and others—Defendants— 

. Respondents. 

Limitation Act (XV of 1877J, Sch. II, Arts, 142, 144 
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—River shifting course —Dobas in old bed remaining 
joined with new channel at all seasons—Grantee oj 
-fishery right in river—Exercise of fishery right in new 
channel— Possession of dobas. 

Where a river shifts its course, leaving dobas in its 
old bed, the grantee of the exclusive right of fishery 
in the river retains his right over such dobas so long 
as the latter remain in communication with the main 
channel at all seasons of the year. 

Bhabu Prasad v. Jagadindra Nath Rai y 33 C. 15; 
9 C. W. N. 934, followed. 

Therefore, so long as the grantee has been fishing 
in the new channel, he cannot be said to have ceased 
to be in possession of the dobas and if he exercised his 
rights in the channel within tbe period of limitation, 
Article 142of the Limitation Act is no bar to a suit 
by him for possession of the dobas. In such circum¬ 
stances, the plea of limitation would prevail only if the 
defendant can show that he has held adverse posses¬ 
sion of the doba portions of the fishery for more than 
twelve years; that is to say, the defendant must rely 
on Article 144 and the onus is on him and not on the 
plaintiff. 

Appeal from- the decrees of the Dis¬ 
trict Judge of MymensiDg, dated January 
13th, 1911, reversing those of the First Sub- 
Judge of that District, dated March 22nd, 

1909. 

In No. 837. 

Dr. Rash Behary Ohosh , Babus Rishori 
Lai S arkar, Jogesh Ohandra Roy and Ramani 
Mohun Chatterjee , for the Appellant. 

, In No. 838. 

Babus Bipin Bihciry Ohosh (Junior) and 
Debendra Nath Bag chi (Senior), for the 
Appellant. 

In No. 840. 

Babu Friya Sankar Majumdar , for the 
Appellant. 

Babus Ram Oharan Mitra , (Senior Govern¬ 
ment Pleader), Bwarka Nath Ohaharavarti , 
Satish Ohandra Ohosh and Satish Ohandra 
Bhaltacliaryya , for the Respondents in all. 

- JUDGMENT. 

Carnduff, J.—These appeals are against 
the dismissal by the District Judge of Dacca 
of three suits brought by the appellants 
against the Secretary of State and others 
for a declaration of their right to fish in 
a certain doba or backwater of the 
Brahmaputra river, and for recovery of 
possession of the same. 

The doba referred to is admittedly situat¬ 
ed in what was formerly the bed of the 
river. The appellants’ case is that the 
fishery in this part of the Brahmaputra 
was settled with them as Jal Hatna by 


the Government, and that in 1897 the 
river, by reason of the great earthquake 
of that year, suddenly changed its course 
and left the doba. In 1901 the respond¬ 
ents, who are the lessees of an adjoining 
hhas mahal , refused to allow them to exer¬ 
cise their rights in the doba , and these 
suits were in consequence instituted. 

The suits were decreed by the Court of 
first instance ; but the lower Appellate 
Court has dismissed them as being barred 
by Article 142 of the Schedule to the 
Limitation Act, the appellants having failed 
to show that they had exercised their 
rights in the doba within twelve years of 
suing. They admit that they have never 
fished in the doba since it was formed ; 
and the learned District Judge, having 
arrived at the finding of fact that the 
doba ?va8 not formed in 1897,. as alleged 
by them, but was in existence as far back, 
as in 1892, holds that, on their own show- 
ing, their suits, which were not brought 
till 1907, were time-barred under the 
Article mentioned. 

The judgment under appeal is a most 
careful one, and if Article 142 applies, the 
decision of the District Judge cannot 
successfully be assailed. But Dr. Rash 
Behary Ghosh, who appears for the appel¬ 
lants, contends that an erroneous view of 
the situation has been taken, and that the 
Article applicable is Article 144, and not 
Article 142. It was found by the first 
Court and that finding has not been dis¬ 
placed—that the doba is connected throughout 
the year with the new channel in which 
the Brahmaputra now flows, and it has been 
held in Bhabu Prasad v. Jagidindra Nath 
Rai (1) that, where a river shifts its 
course, leaving dobas in its old bed, the 
grantee of the exclusive right of fishery in 
the river retains his right over such dobas 
so long as the latter remain in communica¬ 
tion with the main channel at all seasons 
of the year. Obviously it is as unnecessary 
as it would be impossible for the grantee 
of a fishery to exercise his rights over 
every part of the fishery in order to avoid 
losing them by mere lapse of time. So 
long, then, as the appellants have been 
fishing in the new channel, they cannot be 

(1) 33 C. 15; 9 C. W. N. 934. 
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said to have ceased to be in p j.iscssioii 
of the dob a and, if they exercised their 
lights in the channel within the period of 
limitation, Article 142 (even if it be ap* 
plicaole at all where the matter in dispute 
is an interest in immoveable property) is 
no bar to these suits. In such cir¬ 
cumstances, the learned Vakil urges, the 
plea of limitation can prevail only if the 
respondents can show that, they have held 
adverse possession of the dob a portion of the 
fishery for more than twelve years, or, in 
other words, that they have prevented the 
appellants, not since 1901, as the latter 
have alleged, hut for twelve years before the 
29th June 1907, from fishing in the doba. 
That is to say, the respondents must rely on 
Article 144, and the onus is on them, and not 
on the appellants. 

There is, so far as I can see, no auswer to 
this contention; and 1 think that these 
appeals must be allowed and the cases 
remanded to the lower Appellate Court for a 
fresh decision, in the light of the principles 
laid down above, on the evidence as it 
stands on the record. The costs of this 
appeal should, I think, be costs in the 
cause. 

Richardson, J.— I agree. 

Case remanded . 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 127 of 1913. 

December 12,1913. 

Present: —Mr. Justice Ryves and 
Mr. Justice Piggott. 

J AG A RN AT H SA HI-- Petitione« - 

Appellant 


versus 

KAMTA PRASHA 1) — Opposite Party 

Respondent. 


Civil Procedure Code (Act V of 1903d,.s. 148, 0. IX , 
r. 1 3—Order setting aside ex parte decree conditioned on 
payment of costs—Condition not fulfilled—Extension 
of time — Appeal. 


Anw parte decree was set aside on condition that 
a sum of money was paid before a certain date. Tho 
money was paid one day too late and tho plaintiff 
refused to accept it. The Court refused to extend 
the time, holding that it had no juriadicion to do so 
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and formally dismissed the application to set aside 

the ex parte decree: 

Held, that the final order dismissing an application 
to set aside the ex parte decree is appealable. _ 

Held , further, that the Court had power under sec¬ 
tion 143 of the Civil Procedure Code to extend tlio 
time fixed for the payment of the prescribed amount 
if good cause were shown, or to pass a fresh condi¬ 
tional order in place of the former which had become 
ineffectual owing to tho applicant’s failure to comply 
strictly with the prescribed condition.* 

Snranjan Singh v. liambahal Lal> 21 Ind. Cas. 585; 
11 A. L. J. 950; 35 A. 582, distinguished. 

First, appeal from an order of the Subor¬ 
dinate Judge of Jaunpur, dated the 12th of 
April 1913. 

The HoiTble Mr. Go'-ad Proshid (with him 
Mr. /*. L. Bunerji,) for the Appellant. 

Dr. N. M. Snleinnn , for the Respondent. 

JUDGMENT.—The appellants before us 
were defendants in a suit in which an 
ex parte decree was passed on the 12th 
August 1911. They applied in due course 
under Order IX, rule 13, Civil Procedure Code, 
to hav6 the ex parte decree set aside. Under 
circumstances with which we are not now 
concerned, this application only came up for 
disposal before the Subordinate Judge of 

Jaunpur on the 31st March 1913. After 

evidence had been taken, the learned 
Subordinate Judge expressed himself as 
satisfied that the applicants had shown 
sufficient cause for having the ex parte 
decree set aside. He then passed an order: 
the first portion of which formally allows 
the application, sets aside the ex parte 
decree and direots the suit to be restored 
to its original number for re-trial. 

To thip, however, the following direction 
was appended: u Bufc the order of restoration 
will be subject to the payment of Rs. 15 as 
damages by the applicants within three 
days to the plaintiff. M The learned Subor¬ 
dinate Judge who passed this order happened 
to be transferred almost immediately after¬ 
wards, and on the 4th April 1913 the 
matter came before his successor. It 


appears that the applicants had neither 
made nor tendered any payment to the 
plaintiff before the 4th of April 1913, on 
which date the money was tendered in 
Court and the plaintiff refused to nooept it. 
1 he question then arose whether the learned 
Subordinate Judge had jurisdiction to extend 
the time fix^d by tho order of March 31st, 
1913, for payment of this money, and in any 
cue what, orders should now be passed on 
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the application to set aside the ex parte 
decree. 

The learned Judge of the Court below 
has recorded a detailed order in which he 
concludes by expressing his opinion that he 
has no jurisdiction to entertain the applica¬ 
tion for extending the time and also that the 
order dismissing the suit ex parte must now 
stand. In accordance with the judgment, a 
formal Older was drawn up definitely dis¬ 
missing the application to have the ex parte 
decree of August the 12th, 1911, set aside. 
B ence the appeal now before us. It was 
contended at the outset on behalf of the 
respondents that no appeal lay, as the order 
under appeal was merely an order refusing 
to extend time, for which no appeal is 
provided. It is admitted that an appeal 
lies from an order rejecting, though not 
from an order allowing an application under 
Order IX, rule 13, but it was contended on 
behalf of the respondent that the only 
order passed under the provisions of Order 
IX, rule 13, was the order conditionally grant¬ 
ing the application. It seems to us that 
the appeal before us is in substance aud 
reality an appeal against the formal order 
which followed on the judgment- of April the 
12th, 1913, by which formal order the appli¬ 
cation for setting aside the ex pirte decree 
was finally disallowed. We are, therefore, 
satisfied that an appeal does lie. 

The next question is as to the jurisdiction 
of the learned Subordinate Judge when on 
the 4th April 1913, the money directed to 
be paid as damages was tendered by the 
applicants, one day after the prescribed 
time. It seems to us that the provisions of 
Order IX, rule 13, do not contemplate the 
passing of a conditional order such as to 
have an effect analogous to that of a prelimi¬ 
nary decree in a suit for pre-emption or ou 
a mortgage. The proper order for the 
learned Subordinate Jadge to have passed 

on March 31st, 1913, if he desired to 

put the applicants to -terras in the 
manner in which he did, would have been 
an order directing that the applicants should 
deposit in Court a sum of Rs. 15 on or before 
the 3rd of April 1913, and that their applica¬ 
tion should then be put up for final disposal. 
In our opinion, the order actually passed cau 
only be dealt vith as one having sub¬ 
stantially the effect stated above. On the 
order as passed, the application to have the 


ex parte decree set aside was not finally 
disposed of, and further formal order of some 
sort or kind remained necessary to be passed 
after the expiry of the time fixed by the 
Court. 

The case is, in our opinion, iu no way 
analogous to such a case as that of Suranyin 
Singh v. Rambnhal Lai (1), in which it was 
held that section 148 of the Civil Procedure 
Code does not authorise the Court to extend 
the time fixed by the decree for payment of 
purchase money in pre emption cases. 

We are unable to treat the order of March 
31st, 1913, as having the effect of such a 

decree. Ip. our opinion the learned Sub¬ 
ordinate Jadge on the 4t.h April 1913 was 
still seized of the original application under 
Order IX, rule 13, of the Civil Procedure Code, 
and had power to pass suitable orders in 
respect of the same. He could extend the 
time fixed for the payment of the prescribed 
damages, provided good cause were shown, 
under the powers recognised by section 148 
of the Civil Procedure Code or he could pro¬ 
ceed to pass a fresh conditional order, setting 
aside the decree upon terms,in place of the 
order of March 31st, 1913, which had become 
ineffectual through the failure of the appli¬ 
cants to comply strictly with the prescribed 
conditions. 

We are, therefore, clearly of opinion that 
tlie order in appeal before us, i. e ., the order 
disallowing the application to have the 
ex parte decree set aside, dated the 22nd 
April 1913, should not be allowed to stand. 
We order accordingly and we return the 
case to the Corn t below, directing the learned 
Subordinate Judge to re admit the application 
under Order IX, rule 13, on to his file of 
pending applications and to consider on its 
merits, which he has not yet done, the applica¬ 
tion of the 4th April 1913, made on behalf 
of the present appellants to pay into Court 
ou that dato the sum ordered to be paid as 
damages. He should then proceed to pass 
such orders as he may deem proper. The 
costs of this appeal will include fees on the 
higher scale and we leave them to abide the 
result. 

Oase remanded . 

(1) 21 Ind. Cas. 585; 11 A. L. J. 95o; 35 A. 582. 
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KEHRAM RASHID IRANI V . SORABJI. 

BOMBAY HIGH COURT 
Second Civil Appeal No. 236 of 1912. 

October 3, 1913. 

Present :— Mr. Justice Bearaan and 
Mr. Justice Macleod. 

BEHRAM RASHID IRANI— 

Defendant—Appellant 

versus 

SORABJI RUST AM JI ELAVIA 

Plaintiff—Respondent. 

Transfer oj Property Act (IV o/1882;-^^ 
mortgage—Facts to be proved-Deposit of title-deed 

An equitable mortgage under section 59 of 
Transfer of Property Act needs three facts to bo 
proved (1) a debt, (2) deposit of title-deeds and (3, an 
intention that the latter should be security for the 

former, r^i^ ^ necessary to create an equitable 
mortgage. It is of the very essence of such mort¬ 
gage “that it comes into being without any writing 
by mere conjunction of certain facts. 

The intention must be clearly proved as a ques¬ 
tion of fact. Where to prove such intention the 
mort"a"ee offered as evidence a contemporaneous 
written agreement whereby (1) the mortgagor 
acknowledged the equitable mortgage, (2) agreed to 
the property being a further security for tho loan, 
and (3) also agreed to execute upon demand a 
proper legal mortgage of the property covered by 

the title-deeds deposited: 

Held, (l) that as the agreement created a charge 
on the property for more than Rh. 100, it "was com¬ 
pulsorily registrable, and that not being registered, it 
was inadmissible in evidence, and consequently there 
was no evidence of intention to connect the deposit 

of title-deeds with the loan; 

(2) that the mere fact that there was a subse¬ 
quent or contemporaneous loan is insufficient in 
law to warrant a presumption, apart from any other 
evidence, that the contemporaneous or antecedent 
deposit of title-deeds was necessarily made as a 
security for the loan. 

Per Macleoi, J. — (Beaman , J. —dubitante). 

Where title-deeds are deposited in tho towns 
mentioned in section 59, an equitable mortgage is 
effected irrespective of the situation of the proporty 
to which the title-deeds refer. 


Second appeal from the decision of the 
District Judge of Nasik, in Appeal No. 98 of 
1911, reversing that of the First Class 
Subordinate Judge at Nasik, in Civil Suit 
No. 312 of 1910. 

Mr. P. B. Shingne , for the Appellant. 

Mr. K. N. Koyajee y for the Respondent. 

JUDGMENT. 

Beaman, J.—In February 1907, the defend¬ 
ant deposited title-deeds of certain property 
in the Zilla of Nasik with the plaintiff. The 
plaintiff advanced to the defendant a sum of 
money and the present suit has been brought 
upon the footing of the uaid deposit which 
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was made in the City of Bombay being an 
equitable mortgage of the Nasik property. 

I doubt much whether the Legislature 
ever intended to extend the doctrine of 
equitable mortgage by mere deposit of 
deeds in Bombay to lands lying anywhere 
outside Bombay. But as the section is _ 
worded I will not press that doubt here. 
Now an equitable mortgage under sec¬ 
tion *59 . of the Transfer of Pr °P ert Y ^ 

needs three facts to be proved; (1) a debt, 

(2) deposit of title-deeds, and (3) an inten¬ 
tion that the latter should be security for the 
former. I have often had to notice in these 
Courts the growth of the doctrine of equit¬ 
able mortgage which was very summarily in¬ 
troduced by three judgments of Lord Thurlow 
given in rapid succession. The doctrine 
thus created amounted at that time to very 
much what the law now is, as I have just 
expressed it, although the learned Chancellor, 

I think, lent stroDgly to the supposed legal 
presumption arising from the fact of indebted¬ 
ness and the contemporaneous or subse¬ 
quent deposit of title-deeds. Then, for the 
better part of a century, the Courts in 
England virtually adopted this presump¬ 
tion as a presumption of law and the need 
of proving intention almost disappeared. 
Latterly, however, the legal doctrine in 
England veered in the opposite direction and 
the Courts began to insist more and more 
strongly upon the proof of intention as a 
question of fact, and that has been embodied 
in our own statute law and that is the law we 
have to administer. 

Now, the difficulty in the present case 
arises out of the manner in which the plaint¬ 
iff has sought to discharge the burden of proof 
upon this question of fact. He has offered 
in evidence a contemporaneous writing or 
agreement which does, no doubt, fully set 
forth the very clear intentiou of the 
defendant that the deposit of the title- 
deeds should be a security for the loan to be 
advanced on or before the signature of that 
agreement, and the paper goes on to bind 
the defendant to execute upon demand a 
proper legal mortgage of the property 
covered by the title-deeds doposited. It 
appears to me that, having regard to the 
opening part of that document, it does 
in itself create a charge upon the pro¬ 
porty and is viewed in that light com- 
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pulsorily registrable. I am nob disposed 
here to go into the very nice questions 
which arise and have often been discussed 
in this and the other High Courts upon 
contemporaneous writings of this kind, the 
question being usually whether these 
writings do fn themselves create a mortgage 
or are merely subsequent records of it or 
anticipatory statements leading up to it. 
But I may observe, speaking generally, that 
no equitable mortgage is ever “created” 
by a writing. It is of the very essence 
of the equitable mortgage that it comes 
into being without any writing by the 
mere conjunction of certain facts. The 
inclination of my own mind has always 
been very strongly against any • conclusion 
which implies that an equitable mortgage 
needs any such contemporaneous writing 
for its complete legal effect and conse¬ 
quences, and I think, rightly and logically 
viewed, this writing can never be put higher 
than proof of the intention of parties. 
Where it is limited to an agreement to 
execute a legal mortgage, if called upon 
to do so, I should doubt myself whether 
it would ever be compulsorily registrable. 
But as I say that question is one of 
much nicety and opinions have differed 
widely upon it. I do not consider it 
necessary to go further into it here 

because, in my opinion, this agreement 
requires registration in itself, because it 
creates, very clearly creates, a charge 
upon the property to the extent of more 
than Rs. 100, and that being so, it is 
compulsorily registrable and cannot be 
received in evidence of any transaction relat¬ 
ing to or affecting that immoveable 
property. Now, if this document be 
excluded bn this ground, as I think it 
must be, there remains no evidence whatever 
of intention to connect the deposit 
of title-deeds with the loan borrowed 
by the defendant from the plaintiff, and 
the mere fact that there was a subsequent 
or contemporaneous loan is not now, in my 
opinion, sufficient in law to warrant a 
presumption, apart from any other 
evidence, that the contemporaneous or 
antecedent deposit of title deeds was 
necessarily made as security for the loan. 
That is to say, on the question of fact 
there is absolutely no evidence, apart from 
this writing, which cannot be admitted to 


discharge the onus of proof which lies 
upon the plaintiff, and that is the ground 
to which I would prefer to restrict myself 
in reversing the decree of the lower 
Appellate Court, restoring the decree of 
the Court of first instance and dismissing 
the plaintiff’s 3uit with all costs. 

Macleod, J.—I agree with my brother 
Beaman that this appeal must be allowed, 
and that the decree of the lower Court 
dismissing the suit must be restored, the 
plaintiff paying the costs throughout. It 
has been held by the High Courts of 
Calcutta and Allahabad that in the case 
of deposit of title-deeds actually made in 
the towns mentioned in section 59, the 
mortgage can be effected irrespective of the 
situation of the property to which the 
title-deeds refer. I do not think there is 
anything in the contention that in the case 
of an equitable mortgage, the property in 
the Mofussil cannot be affected by a deposit 
of title-deeds in Bombay. In this case it 
appears to me that the plaintiff in order 
to prove his mortgage must rely on the 
document of the 9th of February 1907. 
That is the only evidence of the contract, 
and, as it requires registration, a oontract of 
mortgage cannot be proved. Plaintiff, 
therefore, must fail. 

Decree reversed . 


MADRAS HIGH COURT. 

Second Civil Appeal No. 681 of 1911. 

February 2, 1914. 

Present :—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

MANNIAN NAMBUDRIPAD, stvled 
KATTAMATATH ELETATH 
MANAKKAL ESANAM KANDAN and 

another—Appellants 

versus 

AGNIHARMAN NAMBUDRIPAD stfled 
KATTAMATATH MOOTHATATH 
MANAKKAL SANK ARAN KANDAN (died) 

AND OTHERS—RESPONDENTS. 

Malabar Law—U rulans— Delegation or alienation of 
power8 — Custom — Proof. 

Ordinarily, the powers and duties of the office of 
Urulan are incapable of alienation to a stranger or 
delegation to an agent. But if such a custom is 
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set up ontl strictly proved, it- mity he rcco ; iu 1 
provided that the alienation or delegation i-' strictly, 
confined to its narrowest limits. 

Second appeal against. the decree of t o 
Court-, of the Subordinate Judgn of NorMi 
Malabar, in Appeal t nit. No. 50 ol l 'hl, 
preferred against that, of the Dishi'-t 
Munsif of Cannanore, in Original Suit Jo. 
60 of 1909. 

Mr. 0. V. Ananthabrishna Air/.r, for U.r. 

Appellants. 

Mr. J. T/. Rosario, for the R^vpr.rdr'n' '. 

JUDGMENT.—The ordirary inlojs tl '• 

the duties of the office of Urnlnn tv i* h its 
powers are incapable of being aln-naV 1 
to a stranger or even delegated to an 
agent. (See Moore’s Malabar haw, page 370). 

If there is a custom to so delegate Homo 
or all of the powers, such a custom il n >h 
wholly unreasonable or opposed to public 
policy, might be recognized but that custom 
must he strictly proved and the delegation 
permitted by the custom must bo strictly 
confined to the narrowest limits. 

In this case, there is no proof of any 
custom by which each ot the three Uralars 
could delegate his power separately to an 
agent or by which two of them together 
could delegate their united power to an 
agent. 

It may be that, there is a custom that all 
three of them together might, appoint such 
an agent by a resolution psssrd urenim u. 'y 
or by a majority at a meeting properly 
convened after due nolice (such appointment 
to last for a definite period) but it is un¬ 
necessary to decide whether there has been 
such a custom and if that, is a valid 
custom. 

What the majority of the JJrulars (tvo 
out of three) have attempted to do in this 
case was to appoint an agent to exercise 
tho powers of all three Titulars without, cm- 
suiting the third or giving notice to him. 
This, of course, could not be allowed under 
the ordinary law and no custom was set up 
cr proved allowing this [Kunhan v. Moorthi 
\ *■ / • J 

The lower Court’s decisions arc light and 
the second appeal is dismissed with costs. 

.,, hy t , „ Aureal dismissed 

(1) 7 Ind. Cas. 422; 31 M. 400; 8 M \. T o 0 o 
(1910) M. W. N. 359; 20 M. L. J. 951. * ' ~ ’ 
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CALCUTTA HIGH COURT. 

Civil Rui e No. 1253 of 1913. 

December 5, 1913. 

I’nwit: — Justice Sir Harry Stephen, Kt., 

and Mr. Justice Mullick. 

K,\ST INDIAN RAILWAY COMPANY— 

Defendants—Petitioners . 

versus 

RAMGATI RAM —Plaintiff— 
Opposite Party. 

Railways Act (IX of 18900, ss. 77, 140— Notice to 

District Tea (lie Superintendent, whether notice to Agent . 

• 

A notico to a Railway Company’s District Traffic 
Supi'riigenclont is not a notico to the Agentwithin 
the terms of section 140 of tho Railways Act, 1890. 

Janli Bass v. Bengal Nagpur Railway Com - 
pa n n, 13 I ml. Cas. 509; 15 C. L. «T. 211; 16 0. W. N. 
350- Nadir Chand Shaha v. Wood, 35 0. 194; 12 
C. W. N T . 450 East Indian Railway Company v. Madhu - 
la], 19 Ind. Cas. 673; 18 C. L. J. 147; If C. W. N. 
1134, followed. 

R idha Kisscn Chooni Lai v. East Indian Railway 
Com pan a, 21 hid. Cas. 970, referred to. 

1 roods v. Meher Ali, 3 Ind. Cas. 479; 13 0. W. N. 
24; 4 M. L. T. 427, distinguished. 

Ruin against, the decree of the Small 
Cause Court Judge of Sasseram. 

R inns Mahendra Hath Ray and Ambikapada 
Qhowilhnry , for the Petitioners. 

liabu FTcrihar Eras id Singh , for the 
Opposite Party. 

JUDGMENT. — In this case goods were 
c resigned through the East Indian Railway 
Company, the defendants in this case to 
the opposite party in this Rule. They 
nover arrived and the opposite party ao« 
cordiugly sued tho Railway Company for 
the loss of tl e goods under seotioo 77 of 
the Indian Railways Act. (IX of 1890). 
Tho opposite party was thereupon bound 
to give notico of tho loss within six months 
and under section 140 of the Act this 
notice was to be given to the Agent of 
tho Company. They gave notice within the 
time allowed but they gave it to the 
Difdiict. Traffic Superintendent. The Judge 
of tho Court below held that this notice 
met. the requirements of section 77 of the 

ndian Railways Act The petitioners, the 
East Indian Railway Company, have ob¬ 
tained a Rule calling upon the plaiut-iffs 
to show cause wny the decree of the 
hmall C ause Court should not be set aside 

on the ground that it was contrary to 
law. 
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The question before us is whether the 
notice to the District Traffic Superintendent 
was a notice to the Agent within the 
terms of the section we have mentioned. 
Following the decisions in the cases of 
Janki Dass v. Bengal Nagpur Railway 
Go. ltd. (1) Nadir Ghand Shaha v. Wood 

(2) and East Indian Railway Company v. 
Babu \Madhulal (3), we have no hesitation 
in holding that this notice was not a good 
one. There is also a recent case decided 
in the same sense, Rcdha Kissen Ohooni Lai 
v. The East Indian Railway Company (4). 
These decisions seem to be to some extent 
in conflict with the decision in the case 
of Woods , v. Meher Ali Bepari (5). 
That case has, however, been distinguished 
from the cases we have mentioned and the 
same distinction exists between that case 
and the present. The result, therefore, is, 
that this Rule must be made absolute and 
the order of the lower Court set aside. 
The defendants, petitioners,' are entitled 
to , their costs in this Rule, the hear¬ 
ing fee being assessed at one gold mohur . 

Rule made absolute. 

(1) 13 Ind. Cas. 509; 15 C. L. J. 211; 16 C. VV. N. 
356. 

(2) 35 C. 194; 12 C. W. N. 450. 

(3) 19 Ind. Cas. 673; 18 C. L. J. 147; 17 C. W. N. 
1134. 

(4) 21 Ind. Cas. 970. - 

(5) 3 Ind. Cas. 479; 13 C. W. N. 24; 4 M. L. T. 427. 


ALLAHABAD H1GH COURT. 

First Civil Appeal No. 426 of 1912. 

February 17, 1914. 

Present: — Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Banerji Kt 

HERBERT ARCHIBALD POOOOK and 
another—Plaintiffs—Appellants 

versus 

The DELHf and LONDON BANK Ltd. and 
others—Defend vnts—Rksponde vrs. 

Will Executor — Power of executor to settle claims 
in respect of testator's property - Legatee , right of. 

Executors acting bona fide have power to settle 
claims in respect of the estate of their testator, and 
this power cannot be disputed by the legatees. 

First appeal from the decision of the 
Subordinate Judere of Dehra Dun, dated the 

3rd Septrrabsr 1912. 

Mr. Nihal Ghand , for the Appellants. 

Mr. B. E. O'Oono r, for the Respondents. 

JUDGMENT.—The facts conn :cted with the 

present appeal areshoitly as follows: A Mr. 
George Pooock made his Will on the 4th of 
October 1909. In this Will he referred to the 
fact that he had a fixed deposit in the Delhi 
and London* Bank, Ld., Mussoorie Branch, 
of about Rs. 10,000. He proceeded to give 
ceitain legacies out of that fund. The said 
George Pocock died on the 15th of November 
1909 and his Will was duly proved by the 
defendant, Mr. Bodycot who was the executor 
named. The Bank alleged that during his 
life-time, namely, some time in the year 
1906, the Bank advanced to a Mrs. Taylor, 
a daughter of the deceased, the sum of 
Rs. 4,000 at the request of Mr. Pocock, 
the testator, and that he had agreed 
that the deposit should be security 
to the Bank for the advance. The executor 
went into this matter and came to the con¬ 
clusion that the representation of the Bank 
was true. There can be very little doubt 
that the executor was justified in the con¬ 
clusion to whioh he came. The Bank had 
in their hands a letter which Mr. Pocock had 
received from the Lucknow Branch of the 
Bank asking him whether he would give 
security for the advance to his daughter. 
This letter was handed over to the Manager of 
the Bank atthe time when Mr. Pocock is alleg¬ 
ed to have agreed to be surety for the loan to 
his daughter and that the deposit should be 
security. Having satisfied himself on this 
matter the executor allowed the Bank to 
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deduct the amount, due for the advance to Mrs. 
Taylor and all other sums due by the deceased 
himself and received the balance of the 
deposit. The executor says that he did this 
with the assent of the legatees themselves. 
There can be no doubt that they did assent 
to this course, but it is possible that they 
thought that they were reserving to them¬ 
selves the right to take any further proceed¬ 
ings they thought fib against the Bank. It is 
somewhat difficult to see how the present suit 
could be maintained by the legatees against the 
Bank. The Bank was entitled to look to the 
executor and to settle all questions with the 
executor so long as there was no fraud. In 
the present case, however, the plaintiffs, 
who are some of the legatees of the deceased 
Mr. Pocock, have made not only the Bank 
but also the executor parties to the suit, 
and it is contended on their behalf that the 
settlement made by the executor with the 
Bank was equivalent to the payment of an 
invalid claim and that accordingly not only 
the executor but the Bank also are liable for 
the amount. It is contended that it was 
impossible to create a lien on the deposit save 
by writing under the hand of the deceased 
and that, inasmuch as Mrs. Taylor’s debt 
was more than three years old, the Bank 
could not have sued her, and, therefore, could 
not have sued the executor as representing 


the Bank in the way be did, that is to say, al- 
lr wing the Bank to deduct the amount of the 
deceased’s own debt and the moneys advanced 
to his daughter, Mrs. Taylor, for which he 
bad at least, become surety, they taking 
over the balance of the money. We think 
in all probability this was not only the 
honest course but it was the wisest course 

that the executor could have adopted. The 
appeal accordingly fails and is dismissed 
with costs including in this Court fees on the 

higher scale. . 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2138 of 1910. 

February 10, 1914. 

Present-.— Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

The SECRETARY of STATE for INDIA 

in COUNCIL— Appellant 


the estate of the deceased and that on these 
grounds the claim of the Bank was an 
“invalid claim.” In our opinion the power 
of executors acting bona fide to settle claims 
in inspect of the estate of their testator 
cannot be disputed. There is certainly no 
evidence to show that Mrs. Taylor’s debt had 
become time barred ; on the contrary, having 
regard to the practice of banks, it is much 
more probable that the debt was still in 
force against her. The reason why neither 
the Bank nor the executor thought fit to 
proceed against her is because she was not 
considered a ‘ mark” for the amount. It is 
not suggested and could not be suggested, 
that the executor did not act perfectly bona 
fide in his dealing with the Bank. We think 
it quite unnecessary to decide the question 
whether what occurred between the deceased 
and the Manager of the Bank at Mussoorie 
was sufficient to create in law a valid lien 
on the deposit, because, in our opinion, under 
the circumstances of the present case, the 
executor was quite justified in settling with 


SRINIVASA CHARIAR and others— 

RE8E ON DENTS. 

Shrotriam tenure—Grant made by pre-British 
Governmeixt—Confirmed by British Government— 
Inam deed and its terms—Absolute title — Right of 
State to mijxerals—Levy of seigniorage fees , legality 
of—Enfranchisement of inam confers absolute title — 
Right of Government to minerals also passes. 

YVhero tho terms of an inam title-deed are absolute 
and confer a froo-hold in tho village, the right of the 
State to tho minerals also passes with the grant. 

Sadasiva Aiyar , J. —On enfranchisement, the full 
froo-hold intorest in a village passes and the estate so 
vesting is not liablo to any further imposition of 
burdon in the shape of revenue assessment by the 
Government, othor than tho burdon of the enhanoed 
quit rent imposod by tho Inam Commissioner. 

Gunnaiyan v. Kamakchi Ayyar , 26 M. 339, Pingala 
Lakshmipathi v. Bommxreddiixilli Chalamayya , 30 M. 
434; 17 M. L. J. 101 (F. B.); 2 M. L. T. 101, 
Subbaroya Chetty v. Aiyaswamy Aiyar, 1 Ind. Gas. 749; 
32 M. 86; 5 M. L. T. 80, roforrod to. 

Spencer , J. ( dissenting) —A Shrotriam grant gives no 
right ovor tho lands. 

Chinnan v. Kondama Naidu , 23 Ind. Caa. H3; 
26 M. L. J. 169; 1 L. W. 41; Pupafu Narayanasuximi 
Naidu v. Secretary of State ( Pensalani Kanniappa 
Naidu), 14 Ind. Cus. 261; ^19121 M. W. N. 496; 24 M. 
h. J. 36, roforrod lo. 
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grant ™ ade by Government means only orant of 

i “• —* -«r- 

P 318? Y' A Mto ™ y ?* neml C Victoria\ 46 L. T. 

852 reLred t P o P - 0 "' ^ 36 L ‘ T ‘ 121 » 25 W ' «• 


exnressedv/ P 076 ™" 16 ?* ha ™, from time to time, 

shareTn tbe Dg 7 6 7" ln re « ard *° their right to 
share in the minerals found in the village covered 

y an Inam grant, those views will not debar 

wT^evn^ 0111 Cla i ming Such right - unless they 
Have, by express words, surrendered such right. 

law of Hmit S a«o h n right beC ° m6 eXtinguished the 

SoMupMi Jagannadham v. Secretary of State for 
India m Council, 27 M. 16, referred to. 

ter , m “ mi ° erals ” includes freestone,llimestone 

granite, clay, and stone used. * 

BeU V. Wihon, 35 L. J. Ch. 337; L. R. 1 Ch SOS- 
12 Jur. (n. s.) 263i 14 L, T. 115- 14 W R 4 qq p- ; ’ 
bontine v. Hamilton, 25 L. E. I S Vl-Z 

General v. Welsh Granite Company, 35 W r’ 617-’Earl 
of Jersey v. Neath Union, 58 L J Q B 573 22 o n 

w“w?E 3S «7,, I „^rt ) L ' R - 1 *■ t 

9 ao 203 = 2 C. L. J. 408; 

3 A. L. J. 59; 32 I. A. 185 (P. C^xefeedto. 8 ' ^ 

Second appeal against the decree of the 

?nif r ^ To °/ ®° U,h Arcofc, in Appeal 

that %°\.u n-° preferred against 

that of the District Mansif of Tirukoilur, 

in Original Suit No. 594 of 1903. 

The Government P leader, for the Appellant. 

Mr. T. ft. Venkataramasastri, for the Re¬ 
spondents. 

JUDGMENT. 

Spencer, J.—The plaintiffs are the owners 
of .he Sbrotriam village of Kollur in the 
South Arcot District. They brought this 
suit against the Secretary of State for India 
in CouncI for a declaration of their exclusive 

the' said v“ he rock8 a °d hills lying within 

the said village except the portion acquired by 
the Government under the Land Acquisition 
Act for a perpetual injunction against 
interference with their rights, for recovery of 
damages and for refund of the sums levied 

from them by way of seigniorage or royalties. 

1 hough the plaint relates to the title of the 

lands described as mountains and hills the 
parties have gone to trial on the mutual 
understanding that the matter at issue 

between .hem was the right of the State to 

Collect seigniorage fees on minerals. 


The first issue dealt with the question 

whether there was an outright grant to the 

plaintiffs of the village including the minerals 

in the village and whether it was binding on 

the defendant. The 2nd issue was directed 

to a consideration of the question whether 

the Inam Commissioner at the time of 

enfranchisement conferred a right to take 

minerals free of taxation, and if so, whether 

the Government was bound by his act, 

supposing it to be an act in excess of his 

authority. The plaintiffssucceeded in both the 

lower Courts but the injunction was refused. 

. The District Munsif found on the first 

issue that; although the grant impliedly 

included the right to quarries and minerals 

Government did not, at the time of the grant, 

disable itself from claimicg royalties, i . e., 

the State’s share in the mineral produce. On 

the 2nd issue he held that by eufranobise- 

mrnt Government had deprived itself of all 

rights to claim revenue or minerals, and 

that the prerogative of Government could 

not give it a right to derogate from a grant 
once made. 

The District Judge found both the issues 
agamst the appellant. He held that the 
right to impose assessment which Govern¬ 
ment surrendered at the time of the Inam 
Settlement included the right to collect revenue 
on all produce of the lands, produce being 
treated as including minerals. 

The lmm Register, Exhibit J, and the 

Inam title deeds Exhibits A, A (1) and A (2) 

show evidently that poramboke was included 

in the grant. Government do not dispute 

this fact, but they claim, not a full right to 

minerals, but a right to take a share in such 

produce; in other words, the prerogative 

right to levy royalties at certain rates which 

are given in the Appendix to Standing Order 

No. 25 of the Standing Orders of the Board of 
Revenue. 

On the first point, it must be regretted 
that the ten original documents of title in 
Hindi, Telugu and Persian referred to in 
column No. 12 of the Inam Register were not 
available at the trial. We have referred to 
Exhibit I which is an English translation of 
a purwana produced from the Collector’s office 
which purports to be a re-grant by Nabob 
Anwarudeen Khan Bahadur on a perpetual 
bhrotnam tenure of the entire village of 
Kollur to Lakshminarasimhachari, Zunardar, 
for subsistence, in order that “having 
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appropriated to his own use the produce of 
the seasons, each year, he may be assiduous 
in offering up prayers for the lasting pros¬ 
perity of the Empire.” The document then 
imposes on him the term that he should 
pay regularly to the Sirkar the establish¬ 
ed amount of the Shrotriam which is stated 
to be the sum of 110 Gory chuc^rams. 

In Chinnan v. Kundama Nayudu (1) we 
referred to the meaning of the Shrotriam 
tenure as defined in Papala Narayana- 
sawmi Naidu v. Secretary of State for India 
( Pensalani Kanr.iappa Naidu) (2) and in 
Wilson’s Glossary. According to that defini¬ 
tion, a Shrotriam consists of lands or a village 
held at favourable rates. According to the au¬ 
thor of Wilson’s Glossary, “a Shrotriam grant 
gives no right over the lauds and the grantee 
cannot interfere with the occupants as long 
as they pay the established rents. In 
Admumulli Suryanarayana v. Acchutta 
Potanna (3) we referred to Rajya v. Bala - 
krishna Oangadhar (4) in which grants to 
inamdars were considered to be ordinarily 
grants of the Royal share of the revenue. 
There is no language in Exhibit I which 
can be regarded as depriving Govern¬ 
ment of its right to charge royalties on 
minerals. In Woolley v. Attorney* General 
( Victoria ) (5) it was held that the prerogative 
right of the Crown to minerals in mines in 
the Colonies would not pass under a grant 
of waste land from the Crown, unless the 
intention that it should so pass was expressed 
by apt and precise words. Minerals have 
been held to include freestone in Bell v. 
Wilson (6);limestODe in Fislibontine v. Ramil • 
ton (7); granite in Attorney■ General v. Welsh 
Granite Company (8); clay in Eail of Jersey 
v. Neath Union (9) and stone used for 
mending roads and worked by quarrying from 

the surface in Midland Railway v. Oheckley (10). 

(1) 23 Ind. C'as. 113; 20 M. L. J. 169; 1 L. W. 41. 

(2) 14 Ind. Cas. 261; 24 M. L. J. 36; (1912) M. W. 
N. 496. 

(3) 22 iDd. Cas. 339; 26 M.L.J. 99; 15 M. L. T. 268. 

(4) 29 B. 415; 7 Bom. L. R. 439. 

(5) 46 L. J. P. C. 18; 2 App. Cas. 163; 36 L. T. 121; 
25 W. R. 852. 

(6) 35 L. J. Ch. 337; L, R. 1 Ch. 303; 12 Jur. (x. s.) 
263; 14 L. T. 115; 14 W. It. 493. 

(7) 25 L. R, Ir. 483. 

(8) 35 W. R. 617. 

(9) 58 L. J. Q. B. 573; 22 Q. B. D. 555; 37 W. R. 
ft. t p anj. 


388; 53 J. P. 404. 

(10) 36 L. J. Ch. 380; L. R. 4 Eq. 19; 16 L. T. 
15 W. R. 671. 


260; 


In Tituram Mukerjee v. Oohen (11) the Privy 
Council agreed with the Calcutta High Court 
holding that a grant of rente and profits for 
the life of the grantee could not be presumed 
to carry with it the right to open mines and 
remove minerals which are a subjacent 
portion of the soil. 

It is contended for the respondent that, 
as the title-deeds Exhibit A series, and the 
extract from the Inam Register, Exhibit J, 
show that poramboke, waste and uncultivable 
land was included in the grant and as 
quarrying is the only use to be made of land 
which is bare rock apparent on the surface. 
Government must have intended to give 
such use of the land as it was oapable of. 
The Government Pleader concedes that some 
interest in waste land has passed to the 
Shrotriamdars, but he points to the fact 
that Government fixed the assessment on 
the basis of cultivation as an indication 
that it was the agricultural rights, not other 
rights, that Government parted with. The 
Distriot Judge’s view that, if the proprietary 
right in the lands belongs to the plaintiffs, 
then they are the owners of the sub¬ 
soil and, therefore, of the minerals is not 
supported by authority. The Distriot 
Munsif’s finding that, though the Government 
could not claim exclusive rights over 
quarries and minerals in this village, there 
was nothing to prevent them from claiming 
the State’s share of the produce in the 
minerals is sounder, and this finding is 
enough for deciding this point in defendant a 
favour, seeing that by imposing charges 
for quarrying Government did not go further 
than exercise the right which they claim 
to share in the mineral produce. Granting 
that Shrotriamdars got by virtue of their 
grant a right to make use of the surface 
of the soil for certain purposes and to 
extend cultivation without liability to further 
assessment, the prerogative right of the 
Crown to a share iu the minerals which are 
underground is not impaired by an absolute 
grant in which there are no words to signify 
the surrender cf such prerogative. 

The second question to be determined is 
whether the Act of enfranchisement iu 
1862 interpreted in the light of the rules 

(11) 33 0. 203; 2 C. L. J. 408; 9 0. W. N. 1073} 15 
M. L. J. 379; 7 Bom. L. R. 920; 3 A. h- J- 69} 32 X * A * 
185 (P. C.). 


Vol. XX1I1] 

INDIAN OASES 

SECRETARY OP STATE t>. SRINIVASA CHARIAR. 


147 


of Acts IV of 1862 aTymof mfl iT 
e^ec, of destroying th JZ^Z^Lt 

Exhibit ir ? 7 50 1 The the „ *™*'?*" 
sTiere7 h C e Blashyam oZ 

345 he observes- “vZa V At page 

uuserves. 1 he declared policv of 

Government, when the Inam Commissioner 

was appointed in 1859 and ralef framed 

for his guidance, was to waive its right of 

resumption and enfranchise personal inams 

and convert them into ordinary heritable 
property and forego its reversionary right 
m consideration of the holder of the inZ 
agreemgr to pay a quit-rent, the rates of 
w ich varied with referenoe to the value 
and prospect of the reversionary claim 
of the Government in each case.” Before 
enfranchisement, if the line of the grantee 
became extinct, the reversion lay with the 
Government. By the process of enfranchise¬ 
ment, what the Government did was ro 

fTvonrabl Z reversionar y rights for a 
favourable quit rent or jodi and it gave 

an indefeasible right to property. That 

this was its effect, is apparent by a 

reference to Standing Order No. 52 which 

contains rules for enfranchising ini-ns. The 

more or less 

favourable in proportion as the inamdar 

had competent heirs at the date of enfranchise- 

ment, or had no heirs competent to con- 

tinue the family, or was without heirs 

altogether, or had a legally defective title 

The rules appear to have been framed 

purely on a calculation of the chances of 
the reversion falling in. 

In Board’s Standing Orders Vol. II Ad- 
pendix, p. 182, Rule 3, quifc-rent is des- 
embed as a sufficient compromise for the 
right of reversion possessed by the Govern- 
ment over the inam » and again in 
Rule No. 2, the Inamdar is given an 
option to convert this restricted tenure 
into a freehold with the full powers of 
alienation by gift, sale, adoption or other¬ 
wise, by consenting to the payment of an 
annual quit-rent.” No value is placed on 
the nominal rights in computing the value of 
the rights parted with and settling quit- 


(12) 20 M. 339. 


rent at one-eighth, one-fourth or one-half 
of the assessment of the land “ 

conlSedlnl^ULlds 1 T- 

the foregoing rules lit acc3r u dan ^ with 
further interference n 8u ^ Jecfc to no 

Govern men fc excen^ « \ ^ Parfc ° f the 

sisisisi 

of f ! ^he Purchase, once for all 

or the fee simple of the Ktt . 1 ’ 

feTal 1 ’ W h de a . nd tbe itnf>or tatio n of English 
legal phraseology by the words freehold 

fee simple, is unfortunate and mJol a- * 
But r would read this rule together withthe 
preceding rules and conclude from it t£t 
Government only meant that they w “uld not 

affect' The ^ ^ ^^^ould 

Of mo: cZt: rforder N^l^’co 

regarding quarrying and 

We I IU thlS °i rd - er ’ 11 18 decl ared that, “the 

State lays no claim to minerals in enfran 

1907 t r" Und t •” But iQ ^ Edition If 
1907, there is a change. Here it is declared 

behalf If tte^talrildfreif:^^ 6 
tenure where, apart from the til 
issued by the Inam Commissioner, there his 
been conveyance of the State's rights!! 
minerals in the original grant either expreasl 
or by necessary implication;” and in the nit 

slTfiTh Cl T 6 W ifc declares that “dail 
should be made to the State’s share (as dell 

mined by the rules below) in all min!! i 

duce in lands held on tnam tenure whlh doll 
fall under paragranhs 1 ( *. 

or 3 (r) 

to have taken place about 1905 but l! 

circumstances which led up to it hive not 
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been disclosed. The Board’s Standing 
Orders have not the force of law bat are 

merely directions for the guidance of executive 

and administrative officers of the State in t e 
Revenue Department. In my opinion any 
misdirection which appeared through a 
misconception of what rights were vested in 
the Crown would not operate as a forfeiture 
of such rights by its publication in a work of 
this sort, provided that Government had not 
expressly or by implication surrendered such 

rights to the holders of the inam lands by 
any previous grant or by the act of enfran- 

ohisement. 

No issue has been taken on the question 
of estoppel, although the District Munsif s 
judgment contains some observations on the 

point. 

The question whether the plaintiffs have 
acquired any prescriptive right is the subject 
of issue Nc. 3 and this has been fonnd 
against them. The District Munsif rightly 
held that the right of the Crown to claim its 
share in minerals was a prerogative right 
which could not be extinguished by limitation. 
See Boddupalli Jagannadham v. The Secretary 

of State for India in Oouncil (13) us to the 
limitation period within which the Govern¬ 
ment should exorcise its prerogative of 
imposing assessment. Moreover, the District 
Munsif held that adverse possession had nob 
been proved. 

It is unnecessary to consider whether 
Government has any power to derogate from 
its grant, seeing that I have found that there 
was no forfeiture or surrender of mineral 
rights by any grant to these Shrotriamdars at 
any time. The award of compensation by 
Government for the acquisition of a certain 
extent of land in this village taken up for 
quarry cannot be treated as an admission 
agaiostthem of their right to claim a share in 
the proceeds of minerals, seeing that what was 
acquired under the Act was, whatever rights 
the Shrotriamdars possessed in the surface soil 
of the land in which that quarry was 
situated. 

As I have held that the Inam Commis¬ 
sioner did not dispose of the Government’s 
mineral right when he enfranchised the 
inam, it. is unnecessary to consider the effect 

of Acts IV of 1862 and VIII of 1869 which 


CHARJAR. 

were passed to validate the acts of the Inam 
Commissioner and to remove doubts as to t 

rights of the parties. . . 

I would, therefore, allow this appeal and 

dismiss the suit with costs throughout. 

Sadasiva Aiyar, J—In this case, the learn¬ 
ed District Munsif, Mr. M. R. Narayanaswamy 
Aiyar, has written an able and very well con¬ 
sidered judgment which has been confirmed 
by the learned District Judge who heard the 
case on appeal. As I agree with the judg¬ 
ments of both the lower Courts, I shall 
try to be as brief as possible in expressing 
the reasons for my own judgment, especially 
as I need not repeat the facts which 
have been fully set out by my brother 
in the judgment just now pronounced by 

him. 

Reading the entries in the Inam Register 
(.1) with the title-deeds A, Al, and A2 
granted by the Inam Commissioner, I think 
it difficult to come to any other conclusion 
than that full free-hold interest in the whole 
village was recognized by the Inam Com¬ 
missioner on behalf of the Government as 
vesting in the Inamdars, the estate so vesting 
being not liable to any further imposition of 
burdens in the shape of revenue assessment 
by the Government other than the burden 
of the enhanced quit-rent of Rs. 360 im- 
posed by the Inam Commissioner. As deoided 
in Gunnaiyan v. Kamakchi Ayyar (12), Ptngala 
Lakshmipathi v. Bommireddipalli Ohalamayya 
(14) and Subharoya Ohetty v. Aiyaswamy 
Aiyar (15), the primary object of enfran¬ 
chisement by the Inam Commissioner is, 
no doubt, to give up the reversionary 
estate vested in the Government. The ob¬ 
ject was, in other words, to free the owners 
of the lands from the liability to forfeiture of 
their estates if they made alienations to a 
stranger and to convert the lands into ordi¬ 
nary heritable and alienable property (not 
to restrict the inheritance to lineal heirs) 
and to permit the owner, (if a Hindu) to 
make adoptions according to the ordinary 
Hindu Law (and not. merely from the sons 
of undivided agnates), that is, the restric¬ 
tions imposed by the old Inam rules 
in respect of succession, adoption, and 

(14) 30 M. 434; 17 M. L. J. 101 (F. B.); 2 M, L. T. 
101 . 

(15) 1 I ml. Cas. 740; 32 M. SO; 5 M. L. T. 80. 


(13) 27 M. 10. 
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alienation were done away with. See 
Qunnaiyan v. Kamakchi Iyer (12). 

By the enfranchisement the inam is con¬ 
firmed in free hold to whoever was the 
person then entitled to the lands as Inamdar 
and this free-bold is paraphrased in the Inam 
title deed itself as follows:— In other words, 
the inam will be your absolute property to 
hold or dispose of as you think proper, 
subject only to the payment of the above- 
r mentioned quit-rent.'* 

As Dr. Maclean says in bis book referred to 
in paragraph 19 of the Munsif’s judgment, 
these imam title-deeds show ‘‘the greatest 
extent to which the Government has parted 
with its own powers to make revenue de¬ 
mands upon the lands forming enfranchised 
mams The inam title-deed shows property 
against Government and a quit-rent fixed for 
ever.’* The enfranchised Inamdars are in 
that book treated as owning a better title in 
their inam lands as against the Govern¬ 
ment than even the zemindars. That zemin¬ 
dars under the Permanent Settlement sannads 
have bad their varying assessments changed 
into fixed demands cannot be denied. And 
Sir Bhashyam Aiyangar, J., id Qunnaiyan v. 
Kamakchi Aiyar U2) says that “the Inam 
Settlement has got the same effect as the 
Permanent Settlement, that is, the effect of 
changing a precarious tenure into permanent 
property and a varying assessment into a 
fixed demand and thus enfranchising the 
estate from a tenure that subjects it to the 
burden of assessment thereon being increased 
from time to time , at the will and pleasure of 
the Sovereign authority .’* Sir Bhashyam 
Aiyanger, J., quotes as authority for this 
opinion of his the observations of Sir 
T. Muthusamy Aiyar, J., in Narayana v. 
Ohengalamma , (16). I am, therefore, quite 
clear that the Government has no right to 
impose further revenue burdens on the inam 
estate whether they call it royalty or assess¬ 
ment, as Inamdars have got a free-hold title 
to their lands under the inam title deeds 
granted to them at the enfranchisement. 

That the poiambokes including the rocks 
and the mines underneath the land were re¬ 
cognized by the Inam Commissioner, (who 
was the authorized agent of the Govern¬ 
ment to inquire into and settle the mutual 
rights of the Government and the Inamdars) 

seems to me to be beyond controversy. Be- 
(16) 10 M, l. 


fore the Inam Commissioner, not only the 
single title-deed (a copy of a translation of 
which was filed by the defendants as Ex¬ 
hibit I) was produced for his inspection but 
nine other title-deeds which are not now 
forthcoming seem to have been put forward 
before him. The Inam Commissioner was 
the rfficer fully empowered to go into those 
title deeds, and into the previous history 
of the enjoyment of the inam lauds and to 
recognize on behalf of the Government what¬ 
ever rights are, in hie opinion, proved to 
exist in the Inamdars. His recognition of 
the title of the Inamdar (whichever indivi¬ 
dual the Inamdar may happen to be) as 
the title stood before the enfranchisement 
and also his power to bargain with the Inam¬ 
dar on behalf of the Government so as to 
make the Inamdar consent to the enfranchise¬ 
ment on certain terms, were not restricted 
and bis decisions within the scope of this 
large authority are clearly binding upon 
the Government. The recognition of a free¬ 
hold right is the same thing in the eye 
of the law as the recognition of a right to 
the soil of waste land including the right to 
all the minerals, rocks and stones, up to 
the centre of the earth. The recognition 
or grant of a right to rents and profits 
during the life-time of a person may, no 
doubt, not entitle that person to remove part 
of the soil itself in the shape of quarried 
stones or minerals but the recognition or 
grant of a perpetual free-hold right in the 
soil cannot, in my opinion, be construed 
so as to limit the right of the owner to 
take only agricultural or sylvicultural pro¬ 
ducts from the soil. 

While I am always inclined to hold that 
the State does not lose its right to communal 
sites like public pathways and the sites of 
the beds of natural streams even if the streams 
are not tidal or navigable, whether in 
zemindari or Inam Estates, I feel myself 
unable to say that a Permanent Settlement by 
which a fully authorized oflicer settles the 
revenue in perpetuity, recognizes the pre¬ 
existing right of the Inamdar in Rooky 
Poramboke lauds, aod confirms such right 
can be repudiated by the Government. As 
pointed out by the learned District Munsif, 
the Government fill about 1902 never 

thought that they had any right after en¬ 
franchising an inam in perpetuity to impose 
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afterwards an additional assessment upon the 
Tnniiar simply because the owner of the 

nrfncipally upon a calculation of the agr.cul- 
tnral rents or profits derived by the Inamdar. 
(Just as the peishcusk was fixed in the case 
olZmZdari at the time of the Permanent 
Settlement on the actual average profits 
which the zemindars were obtaining) 
fact was never intended to detract from the 

right of either a zemimlar or an InmmAir to 
get in future as much profit from his land by 
developing his estate (without, of course, 
detriment to the customary rights of occu¬ 
pancy other tenants which were protected 

by Act VIII of 1869). 


So far as the Government was concerned, 
fall rights accrued to the enfranchised 
Inam hoidev in his estate, relieving him 
from liability to pay any farther assessment 
or revenue except the quit-rent. He had 
even the right to commute the quit-rent 
itself by payment of a lump sum to the 
Government as consolidated quit-rent so as 
to become a land-holder holding an estate 
in fee-simple. It is a question of fact 
based on the construction of the documents 
(including the title deeds) in this case as to 
what the nature of the title of the Inamdar 
is in the rocks in the estate comprised in 
his holding and the lower Courts have, in 
my opinion, come to a correct conclusion in 
this matter. I do not see that they have 
misconstrued any document and they 
were entitled, from the conduct of the Gov¬ 
ernment officers which, though it may not 
be binding upon the Government, is strong 
evidence against them and from the facts 
of this case, to arrive at the conclusion 
which they have come to in respect of the 
extent of the plaintiff’s rights. By en¬ 
franchising, the Government absolutely 
renounces its rights on the land and as 
between the Government and the inamdar 
the grantee’s title becomes absolute. As 
regards the title given under the original 
grant by the ruling authority which reigned 
before the British Government, I agree with 
the Munsif that the Inam Commissioner’s 
entries, remarks and decisions are strong 
evidence that even the original grant 


included the soil of the Rocky Porambokes 
implication earned w>‘h jt the^ ^ 

XeTnds 8 The British Government at 
the time of the enfranchisement or at the 
time of the confirmation of the ° n &'" a 
Inam might have taken into consideration 
the possibility of the then useless rock^ 

yielding large profits in future 
Inamdar and they might have increased the 

quit-rent in consequence but tb « r °*° . 
failed to do so. This, however, is no justi¬ 
fication for the Government going back in 

1905 (about 40 years after the Inam 

Settlement) from the cont,act made by their 
authorized Officer by which he gave up the 
Government’s rights to impose in future, any 
assessment upon the holding of the Inamdar. 
other than the increased quit-rents imposed 

by As’“ointed out by the District Munsif 
“it must be remembered that rule 28 

the Inam rules framed in 1859 *“ ° ne 
the rules on the faith of which the 
Inam da rs in A2 agreed to pay the quit-rent 
imposed and thereby have the t»™ 
enfranchised. That rule gave them the 
assurance that inam. once converted into 
free-holds in accordance with the rules 
would be subject to no further interference 
on the part of the Government except suoh 
as might be necessary for the punotual 
realization of the quit rent oharged thereon. 

1 agree with the above observation and 1 
may be permitted to express my surprise 
that after the framing of the rule 2s 
long ago as in 1859, the Government 
should try by indireot means to impose 
additional revenue simply because t 
Inamdar has been fortunate enough to 

turn into profit those lands granted to him 
which were almost useless at the time ot 

the enfranchisement. , , 

In the result, I would dismiss this second 
appeal with costs. 

Under section 98 (2) of the Civil Pro- 
c.edure Code, the second appeal will stand 
dismissed with costs. Time for Government 


satisfying the decree 
from this date. 


will be two months 
Appeal dismissed. 
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BASAWA 8INGH V. NATHA SINGH. 


PUNJAB CHIEF COURT. 

Second Civil Appeals Nos. 196 and 197 

of 1912. 

March 10, 1914. 

Present: —Mr. Justice Shah Din and 

Mr. Justice Che vis. 

BASAWA SINGH— Plaintiff—Apfellant 


versus 


^ATHA SINGH and others—Defendants 

—Respondents. 

Punjab Pre-emption Act (II of 1905^, s. 12 (c) 
secondly—“ Sub-division, ” meaning or — Thulla Bari 
Singh, of U^ Burj Hari Singh, Jagraon JahsU, 
Ludhiana District, whether sub-division—Vendee joining 

stranger , whether can resist pre-emption. 

Thulla Hari Sins^h of Mauza Burj Hari Singh, 

Tahsil Jagraon District Ludhiana, is a sub-division 

within section 12 (c), secondly, of the Punjab Pre- 
emption Act, 

The intention of the Legislature in enacting clauses 
(c) and (d) of section 12 of the Punjab Pre-emption 
Act was not only to recognise the main or primary 
sub-divisions of a village but also any further 
divisions of such sub-divisions as may be well marked 

and authenticated by the Settlement Record and the 
history of the village. 

Bhagal Sira Nand v. Lai Khan, 169 P. R. 1889 

76p“b: Sft followed! 1893) Sadda V - Majja Sin3h ’ 


Bija v. Bishan Singh, 45 P. R. 1897, Sher Singh v. 
Maluh Khan , 142 P. L. R 1905, distinguished. 

A vendee who associates with himself in the pur¬ 
chase a stranger co-vendee loses his right to resist 
a pre-emptor’s claim. 


Second appeals from the decrees of the 
Divisional Judge, Ludhiana Division, dated 
the 19th December 1911, reversing those of 
the District Judge, Ludhiana, dated the 17th 
June 1911, decreeing plaintiff’s claim. 

Lala Lajpat Rat, for the Appellants. 

Bhai Dasundha Singh, for the Respond¬ 
ents. 

JUDGMENT. 

0. A. No. 196 of 1912. 

mTo’ 8 appead and Appeal No. 197 of 
1912 are connected and both will be dis¬ 
posed of in one judgment. These two 
appeals have arisen out of two pre-emption 
suits brought by Basawa Singh, plaintiff, 
against the defendants in respect of two 
separate plots of agricultural land which are 
situate m Thulla Hari Singh of Mauza Burj 
Han Singh, Tahsil Jagraon, District Ludhiana, 
and which were sold by two sale-deeds, dated 
the 15th June 1908 and 1st May 1909, 

respectively. One of the pleas raised by 
the vendees was that the Thulla in whioh the 
lands in suit are situate is not a sub-division 
pf the village within the meaning of section 


12 (c), secondly of the Punjab Pre-emption 

A . cfc . 31 °? ! 905, and that - therefore, the 
plaintiff had no preferential right of pre¬ 
emption as against the vendees. We may 
state here that the village is divided in two 
paths, called Patti Jatan and Patti Oujran 
and Patti Jatan is further sub-divided into 
two thullas known as Thulla Hari 
Singh and Thulla Gultu Singh The 
land in suit is situate in Thulla Hari 
Singh; and the plaintiff is also a land-owner 
in that Thulla. Of the ten vendees, three 
own lands in Thulla Hari Singh, but the rest 

d “ n ° k : \ aviDg orl] y a share in the sharnilat 
of Path Jattan. If Thulla Hari Singh be 
held to be a sub-division” of the village with¬ 
in the meaning of clause (c) of section 12 of 
the Pre-emption Act. then it is clear that the 
plaintiff has a superior right of pre-emption 
not only against the vendees who own no land 
in the said thulla but also against the 
three vendees who are landowners therein 
inasmuch as the last mentioned vendees have 
by associating with themselves in the pur¬ 
chase persons who are strangers forfeited 
their own right of pre-emption. 

The first Court held that Thulla Hari Singh 
is a recognised sub-division of the village, and 
therefore, decreed the plaintiff’s claim in 
each suit. On appeal, the Divisional Judge 
has come to a contrary conclusion holding 
that Thulla Hari Singh was not suoh a well- 
marked section of the village as to be 
considered a sub-division of it for purposes 
of pre-emptiop. He has accordingly held 
that the plaintiff has not a preferential right 
of pre-emption in respect of the lands sold 
and has dismissed both the suits The 
question involved in both these second appeals 
“ whether or not Thulla Hari Singh is a sub¬ 
division of village Bnrj Hari Singh within 

3r 6 ^on n . ln ? 1 Of i 8 u e0fc;0n 12 (c) secon dly, of Act 
II of 1905. For the appellant, reliance has been 

placed upon Bhagat Hira Nand v. Lai Khan 

UK page 588 > Para. 2), Uttam v. Buta (2) and 

tzadda v. Majja Singh (3); while the Pleader 
f °. r t kf. respondents has cited Bija v. Bishan 
Singh (4; and an unpublished decision of this 
Court m Civil Appeal No. 518 of 1Q()2 
printed as Sher Singh v. Maluk Singh (5). ’ 

(1) 169 P. R. 1889. 

(2) 69 P. R. 1893. 

(3) 76 P. R. 1894. 

(4) 45 P. R. 1897. 

(.5) 142 P. L. R. 1905. 
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The history of the village which is given 
in the shajra-nasab of the Settlement of 
1882 shows that the village was 
founded in Sambat 1882, and that soon 
after its foundation it was divided into two 
equal pattis called Patti Jatan and Patti 
Quiran , the division of the village area taking 
place on the chak-bat principle. Thereafter, 
the land compiised in Patti Jatan was 
divided half and half and constituted into 
two thullas, Thnlla Hari Singh and 
Thulla Quttu Singh, but the division 
was made on the khct-bat basis. The lands 
in Thulla Hari Singh are said to be owned 
by 13 tribes, eight of which are Jats of 
different gots. The Divisional Judge has 
held that since the lands of Patti Jatan 
were divided into two Thullus on the khst* 
bat principle, and not on the chak-bat basis, 
neither of the two thullas can be regarded 
as a sub-division of the village within the 
meaning of section 12 (c) of the Punjab 

Pre-emption Act. 

Now, in Bhagat Hira Nand v. Lai Khan (1) 
where the question for decision was whether a 
taraf in Mauza Rawalpindi (which, according 
to the entries in the Settlement Record, was 
divided into tarafs) was or was not a sub¬ 
division within section 12, clauses (c) and (d) 
of the Punjab Laws’ Act, it was observed by 
Rivaz, J.:—“There is nothing in section L2 of 
the Punjab Laws Act which leads us to believe 
that the term ‘sub-division’ in clauses (c), 
and ( d) is to be construed with reference to 
any particular principle of division. All 
that is necessary to show to bring a case 
within the above clause is that the village 
is divided into recognized sub-divisions, and 
it is shown by the Patwaris 1 evidence, and 
the other evidence in this case, that Rawal¬ 
pindi is so divided, and that the boundaries 
of the taraf are entered in the Settlement 
Record”. 

TJttam v. Buta (2) was a case relating to 
village Baddowal in the Ludhiana Distriot. 
The village was divided into two pattis , each 
of which was sub-divided into thullas. The 
plaintiffs claimed pre emption on the ground 
that their land and the land sold was in the 
same thulla whereas the vendees held no 
land in this thulla but in another thulla of 
the same patti. It was held by this Court 
that the thullas were sub-divisions within 
the meaning of section 12, clauses (c) and 


(d) of the Punjab Laws Act. Mr. Justice 
Rivaz in the course of his judgment says:— 
“There appears to us to be no straining of^ 
language necessary to enable us to hold, in 
construing the above clauses, that a village 
sub-divided into pattis, which are again 
sub-divided into thullas , may be not in¬ 
correctly spoken of as sub-divided into 
thullas. * * * On principle, * * it seems 
most desirable that, in villages at least, a 
proprietor holding land in any sub division 
recognized by the Settlement Record, be it 
tarnj, patti, thulla or dheri, should have as 
regards land sold in that sub-division a 
light superior to any one whose land is 
outside it. * * * On the whole, then, we 
are of opinion that the intention of the 
Legislature in enacting clauses (c) and (d) 
of section 12 of the Act was not only to 
recognize the main or primary sub divisions . 
of the village, but also any further divisions 
of such sub divisions as are well-marked 
and authenticated by the Settlement Record 
and the history of the village.” 

In Sadda v. Majja Singh (3) it 
was held, that where a patti of a 
village is sub divided into thullas a thulla 
may be a sub-division of the village within 
the meaning of clause (d) of section 12 of 
the Punjab Laws Act, and in the particular 
instance before the Court it was found that 
the thulla in which the land sued for was 
situate, was such a sub-division. 

Bija v. Bishan Singh (4) was a 

case relating to Mauza Jhalian khurd 
which according to the pre-emptor 
was divided into two pattis, one of Saints 
and the other of Jots ar.d the claim was 
based cn the ground of the plaintiff being 
a land-owner in the patti in which the laud 
sued for was situate. This Court found 
that there were no recognized pattis - in the 
village. At page 208 of the Punjab Reooid 
the judgment runs as follows:— 4 We sre of 
opinion that on the whole the finding on 
it (i. e., on the question whether the Saints 
and jats were members of distinct pattis) 
must be that they are not. There is admittedly 
no territorial division between the two 
groups. The Settlement Record does not 
recognize any pattis. On the contrary the 
shaira nasab says that lhere are none. The 
two sections hold their lands for the most part 
in different portious of the village, but some 
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lands lie inter-mixed. * * * * There is no 
shamilat patti and nothing common to one 
group of proprietors, in which the mem¬ 
bers of the other group have no interest. 
The shamilat of the village was lately 
divided, not according to pattis , but among 
proprietors according to hhewat y taking the 
village as a whole. * * * The fact that the 
Settlement Record does not recognize any 
sub divisions in the - village based on the 
separate grouping of the Jit and Saini pro¬ 
prietors, seems to us to to be a very strong 
argument against giving priority to the 
plaintiff under section 12, clause (d).” 

In the unpublished decision in Civil 
Appeal No. 518 of 1902, ( Sher Singh v. 
Maluk Singh) (5), it was held that in 
village Pheru Shehar, Tehsil Ferczepur, zails 
into which b.pitti was sub-divided were not 
sub-divisions of the village for the purposes 
of section 12 (c) of .the Punjab Liws Act: 
as a reference to the history of the village 
and the Settlement Record showed that the 
zails in question were constituted by mere 
arbitrary grouping together of certain hold¬ 
ings, so as to form an association of pro¬ 
prietors with no connecting ties of aDy 
great sort. Within the zails there was no 
measure of rights other thao actual posses¬ 
sion, and the village as a whole was classed 
in the Record as ' bhaia-chara. The learned • 
Judges observed that no rule of universal 
application can be laid down as to what 
constitutes the village sub-divisions for 
the purposes of pre-emption law, and 
they were of opinion that there must be 
some one or more well-defined attributes 
to justify treatment of a section of the village 
as a sub-division, * * * and in determining 
the point the first thing to be looked to is 
the history of the village so far as it can 
be ascertained from the Settlement Record”. 

In the present case we find that each of 
the two thullas in Fatti Jatan has the separate 
shamilat thulla in which the proprietors of 
the other thulla have no share and each 
thulla is entered in and authenticated . by 
the Settlement Record. In view of the 
observations of the learned Judges in 
Bhagat Hira Nand v. Lai Khan (1), 
that the term sub-division is net “to 
be construed with reference to any par¬ 
ticular principle of division,” we are unable 
to agree with the Divisional Judge that, 


because Patti Jatan has been sub-divided 
into two thullas on the kheb-bat principle, 
therefore Thulla Hari Singh, in which the 
land in suit is situate, is not a sub-division 
of the village within the meaning of section 
(12) (c), secondly of the Punjab Pre¬ 

emption Act 

Bija v. Bishan Singh (4?) on which the Divi¬ 
sional Judge has laid so such stress does not 
help the vendees at all, because there the 
Settlement Record of the village not only did 
not recognise any pattis , but on the contrary the 
shaira-nasab distinctly stated that there were 
none. There was no separate shamilat patti 
at all and the shamilat of the whole village 
was held in common. 

On the whole, then, we are of opinion 
that Thulla Hari Singh is a sub-division within 
section 12 (c), secondly , of Act II of 1905, 
and it follows that the plaintiff has a pre¬ 
ferential right of pre emption as against 
the vendees in respect of the lands in 
disputes in the two suits. We, therefore, 
accept both the appeals, and setting aside 
the decrees of the Divisional Judge, we 
remand both the suits to him under Order 
ALT, rule 23, Civil Procedure Code, for 
decision on the merits. The stamps on each 
appeal will be refunded and other costs will * 
be costs in the canse. 

C. A. No. 197 of 1912. 

For reasons given in our judgment in 
Civil Appeal No. 196 of 1912, decided to-day 
we accept this appeal, and setting aside, 
the decree of the Divisional Judge, we 
remand the suit to him under Order XLI, 
rule 23, Civil Procedure Code, for decision 
on the merits. The stamp on appeal will be 
refunded and other costs will be costs in the 
cause. 

Appeals accepted; Oases remanded . 
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PUNJAB CHIEF COURT. 

Second Ctvfl Appeal No. 512 of 1911. 

July 3, 1913. 

Present: —Mr. Justice Agnew and 
Mr. Justice Shadi Lai. 

HAKIKAT RAI— Plaintiff—Appellant 

versus 

RAM SARAN DAS and another— 
Defendants—Respondents. 

Custom— Alienation— Khatri traders of Mouza 
Khairabad, Jullundur District—Hindu Law or custom, 
test for applying - Presumption . 

The mere fact that the khatri traders of Miuza 
Khairabad, Jullundur District, have owned land for six 
or seven generations does not create any presumption 
in favour of their being governed by agricultural 
custom in matters of alienation. 

Musammat Maya v. Gurdit Singh, 4 Ind. Cas. 947; 
1 P. R. 1910; 145 P. L. R. 1909; 128 P. W. R. 1909, 

distinguished. 

The primary test for determining whether agri¬ 
cultural custom or Hindu Law applies is whether 
agriculture is followed as a chief means of livelihood. 

Lachman Das v. Pahla Mai, 59 P. R. 1908; 121 P. 
W. R. 1908; Dhera Singh v. Tara Singh, 7 Ind Cas. 
527; 88 P. R. 1910; 85 P. W. R. 1910; 175 P. L. R. 

1910, followed. 

In the case of Khatris , the initial presumption is 
that they follow Hindu Law. 

Harnam Singh v. Musammat Hardevi, 10 Ind. Cas. 
365; 43 P. R. 1911; 86 P. W. R. 1911; 137 P. L. R. 

1911, followed. 

Second appeal from the decree of the 
Divisional Judge, Jullundur Division, dated 
the 24t.h February 1911, affirming that of 
the Sub-Judge, 1st class, Jullundur, dated 
the 12th November 1910, dismissing the 
claim. 

Mr. Dalip Singh, , for the Appellant. 

Lala Salamat Rai , for the Respondents. 

JUDGMENT.—The pedigree-table is as 
follows;— 

harjas kai, 

I 

Har Dial, 

I 

Khushwaqt, 

Mahan Singh, 


1 

Davi Chand, 

r 

i "i 

Khidmat Rai Pheru Mai, 

Hakikat Rai, 
(plaintiff;. 


r~ 

Pohlu, 

i 

Lashkari. 

r — 

Daulat Ram. 


The suit, was f >r declaration that a mort¬ 
gage of 334 knmls of land for Rs. 4,800, 

executed by Pheru Mai, father cf plaintiff, 
on 9th February 1909 in favour of Ram 
Saran Das should not affect the plaintiff’s 
rights after the death of his father. 

The points for decision are: — 

(1) Whether the parties are governed 
by Hindu Law or by agricultural custom 
in matters of alienation? 

(2) Whether the mortgage was for con¬ 
sideration and necessity? 

As regards the first question the lower 
Appellate Court found, that in Sikh times 
Harjas Rai acquired 250 acres of land in 
M auza Sheikhupura, which was, during the 
Settlement of 1881, separated off into the 
“6e chirngh ” estate of Khairabad; that the 
descendants of Harjas Rai had never followed 
agriculture as a practical pursuit but had 
adopted trade and money-lending as a pro¬ 
fession. He, therefore, decided that these 
people followed Hindu Law. There is upon 
the record overwhelming evidence that 
Pheru Mai and Daulat Ram, his brother, are 
ordinary Khatri traders, dealing in doth, grain 
etc., and borrowing capital for the purpose. 
It is clear, moreover, that they in no way 
subsist upon agriculture, although the family 
happens to own the chirngh ” estate of 
Khairabad which they have inherited from 
their ancestor, Harjas Rai. The mere fact 
that they have owned this land for six or seven 
generations does not, in our opinion, create 
any presumption in favour of their being 
governed by agricultural custom iu matters of 
alienation. Counsel for appellant in this Court 
relies on Musammat Moya v . Q ur dit Singh 
(1) and especially on the test there applied 
as to whether the family had been in posses* 
sion of land for some generations, as a faotor 
in deciding whether those concerned followed 
Customary Law or not. That, however, is 

^ 1 _ ® ® are applicable 

in the decision. The primary test, as has 

been held in numerous rulings of this Court, 

is whether agriculture is followed as a ohief 

means of livelihood or not. In the present 

case there can be no doubt that the ohief 

means of livelihood is trade. Even where, 

as in Lachman Das v. Pahla Mai (2), a case 

laTw? 1 P- tt ' 1910i 145 p> L ' *• 1909 -' 

(2) 59 P. R. 190H; 121 P. W. R, 1908. 
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some of them followed other professions 
snoh as trade or service, a Division Bench 
of this Court held that it was for the plaintiff 
to establish affirmatively that his family, in 
matters of alienation, were governed by 
Customary Law. 

Again, in Dhera Singh v. Tara Singh (3), 
the parties were Bunjahi Khatris of the 
Rawalpindi District following the occupa¬ 
tion of dhobis and owning no land in the 
village, it was held that, since agriculture 
was not the principal occupation of the 
parties, the onus of proving that the rules 
of Customary Law prevailed, was on the 
plaintiff seeking to set aside the alienation. 

In Harnam Singh v. Musammat Hardem 
(4); it was held that in the case of Khatris 
the initial presumption is that they follow 
Hindu Law. Further, as pointed out in 
that ruling, stress is always laid on the ques¬ 
tion, whether the claimants form a compact 
village community or at least a compact and 
considerable body of land owners in a more 
or less homogeneous village. Jn the present 
case the family to which plaintiff belongs 
merely possesses some 250 acres of land 
which has for revenue purposes been 
measured off into a separate estate and the 
family stands alone. 

Counsel for appellant also points out that, 
when Daulat Ram died his widow was record¬ 
ed as holding a share equal to that of each of 
her brothers-in-law and, that if Hindu Law 
had been followed, the two brothers of Daulat 
Ram would have taken his share. We do 
Dot think, however, that this incident, easily 
explainable as it is on the ground of con¬ 
venience in affording the widow a separate 
maintenance, can be held to tell in favour 
of the contention of the learned Counsel. 
Nor does the fact that in the mortgage 
deed impugned, a specific share amounting 
to l/6th or 43 acres is mortgaged, show that 
the parties are not governed by Hindu 
Law. 

We have no hesitation then in concur¬ 
ring with the finding of the learned Divisional 
Judge in the matter. 

In view of this decision it is perhaps 
hardly necessary to enter into the ques- 
tion of necessity. We may, however, state 

(3) 7 Ind. Cas. 527; 88 P. R. 1910; 85 P. W. R. 1910; 

175 P. L. R. 1910. m ^ 

(4) 10 Ind. Cas. 365; 43 P. R. 1911; 86 P, W. R, 

1911; 137 P._L. R* 1911. 


that after hearing Counsel we are satisfied 
that the mortgage was executed in order to 
pay just antecedent debts or for the legiti¬ 
mate purposes of trade. As regards the 
allegation that Pheru Mai was of immoral 
life, it is not proved that any portion of the 
mortgage money was raised for, or spent 
upoD, any immoral purpose. The suit is 
clearly collusive between father and son; the 
episode in which Pheru Mai was fined for 
alleged drunkenness after the institution of 
this suit, appears, as held by the Divisional 
Judge, to be a childish attempt to manu¬ 
facture proof of loose conduct for the pur¬ 
poses of this case; and if in 1908 there was 
some case against him about a woman, that 
is not enough to say that his general life 
was immoral. There is, we hold, no satis¬ 
factory evidence on the record to show that 
Pheru Mai was of immoral life. On the 
contrary, there is evidence to show that he is 
a competent man of business and that he 
was selected in 1907 as Lambardar of this 
“6e chiragh ** estate with a chorus of testimony 
to his good character from his own relatives. 
An even closer relative than any of the 
latter now seeks for his own purposes to 
blacken the character of his father. 

We dismiss the appeal with costs 

As regards the cross appeal relating to 
costs, we think that the defendant-appellant 
in the cross-appeal should get his full costs 
in the lower Court. The suit was a de¬ 
claratory suit and Pleader’s fee is not in 
such cases assessed on valuation of the 
subject-matter of the suit. The fee allowed 
was small and we increase it to Rs. 16. 
We accept the cross-appeal and grant de¬ 
fendant-appellant, Ram Saran Das, his costs 
amounting to Rs. 30 with costs in propor¬ 
tion. 

Appeal dismissed. 
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UMRAOSINGH V. SUGANCHAND. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 41-B of 1912. 

July 29, 1913. 

Present: —Mr. Mitra, OfTg. A. J. C. 

UMRAOSINGH— Applicant 

versus 

SUGANC HAND— Non-Applicant. 

Hindu, Law—Family business—Attachment of one 
member's share — Execution — Jurisdiction of Small 
Cause Court. 

The share of an undivided brother in the ancestral 
family money-lending business cannot be attached 
in execution of a decree against him personally. 

Nga Tha Yah v. F. N. Burn, 2 B. T/. II. 91 at p. 
97; II W. R. (F.B.), 8 and Syud Tujjuzzool Hossein 
Khan v. Rughoonath Pershad , 7 B. L. R. 186; 14 M. I. 
A. 40 at p. 51; 2 Suth. P. C. J. 434; 2 Sur. P. C. J. 
656; 20 Eng. Rep. 701, followed. 

A Small Cause Court has no jurisdiction to attach 
a half share in a joint family property, consisting 
partly at least of immoveable property. 

Application for revision against the order of 
the Jadge, Small Cause Court, Arnraoti, dated 
the 23th February 1912. 

Mr. N. M. Bedarkar , for the Applicant. 

Mr. 0. V, Deshmukh , for the Non-Appli¬ 
cant. 

JUDGMENT.—In execution of a decree 
for money, the Small Cause Court at Amraoti 
attached the judgment-debtor’s half share 
out of the whole estate in the shop of 
Khushalsingh Buddhusingh”. The judgment- 
debtor and his minor brother were members of 
a joint undivided Hindu family carryingon an 
ancestral money-lending business under the 
name and style above mentioned. The assets 
consist of money, ornaments, negotiable in Uru- 
ments, bonds and mortgage-deeds. A pro¬ 
hibitory order under section 268 was issued to 
the judgment debtor an J later on to his brother. 
In the sale proclamation, the property to be 
sold was described in similar terms. It was 
purchased by the respondent Suganohand 
for Rs. 18 on whose application the 
lower Court has passed a vesting order 
under Order XXT, rule 81. The details of 
what the property was were never at any 
stage of the proceedings specified. The 
Pleader for the decree holder on 15th 
September 1908, stated that “the property 
is moveable, the judgment-debtor’s interest 
in which he wishes to attach.” 

The judgment-debtor has applied for 
revision under the Berar Small Cause Courts 
Aot. My attention has been drawn to many 


irregularities in connection with the sale, 
but I need not notice them. The judgment- 
debtor, it would seem, was ignorant of the 
proceedings for sale having been revived 

in 1909. 

It seems to me that the attachment and 
sale are void on the ground of uncertainty 
and vagueness. At any rate the Small Cause 
Court had no jurisdiction to attach a half 
share in joint family property consisting 
partly at least of immoveable property. It is 
admitted that the judgment-debtor was 'joint 
with his brother at the data of attachment. 
His share can only be determined in a general 
partition and until such a partition is effected, 
all tnat can be 6old is the equity to obtain a 
partiti- n of the whole estate, moveable and 
immoveable. This, in my opinion, cannot be 
done by the Small Cause Court. 

The attachment is also void on the ground 
of uncertainty. It is impossible to say what 
property will be allotted to the share of the 
judgment-debtor in a partition. The law 
does not contemplate an attachment of 
something which is unknown and unascertain¬ 
ed. As Sir Barnes Peacock in l^ga Tha Yah 
v. F. N. Burn (1) says: “An attachment must 

specify what is attached.For instance, 

it would not do to stick up in the zillah that 
the creditor attaches all the rights and 
interests which the debtor possesses in any 
property in the entire zillah.” 


In the case of Syud Tuff us tool Hossein 
Khan v. Rughoonath T ershad (2) their 
Lordships of the Privy Council observe 
that their Lordships feel that it would 
bo a cruel wrong and injustice if onder 
colour of an execution, a thing described 
as <i claim remanded by the Lords of the 
Privy Council for the settlement of accounts 
and referred to arbitrators’ could be put up 
to judicial sale; a thing utterly incapable of 
being estimated or valued, as vague and 
uncertain and unmeaning a description as if 

it had been all the claims of Ramnath against 
all his debtors.” 

I have held that the mortgage-deeds or 
some at least would represent, immoveable pro¬ 
perty, which the lower Court \va 9 not com¬ 
petent to deal with. But even apart from 


? B * k* H 91 at p. 97 (F B ); 11 W. R. F. B. 8. 

p V;’ / 1 A. 40 at p. 51; 7 B. L. R. 186; 2 Suth. 

I . U J. 434; 2 Sar. P. 0. J. 656; 20 Eug. Rep. 701, 
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this, a sale of this vague and uncertain kind 
can convey no title. 

If each item of property had been separately 
attached, various forms of attachment would 
have to be resorted to and it is difficult to 
see how under one form of attachment, pro¬ 
perties of various descriptions can be dealt 
with, as has bee* attempted in this case. 

T, therefore, set aside the vesting order 
passed by the lower Court and declare the 
attachment and sale null and void. There 
has been fome delay on the part of the 
applicant in moviug this Court. He will 
bear his own costs in both Courts. He will 
also pay the costs of the auction-purchaser 
in both Courts. I fix theL°gal Practitioner’s 
fee at Rs. 15 in each Court. I note that the 
applicant’s learned Pleader has, on behalf 
of his client, offered to return the money 
deposited by the auction* purchaser and 
interest ( damdupat) thereon. 

Order set aside. 


UPPER BURMA JUDICIAL COM¬ 
MISSIONER’S COURT. 

Second Civil Appeal No. 273 of 1912. 

September 15, 1913. 

Present :—Mr. McColl, A. J. C. 

NGA PO THIN— Appellant 

versus 

U THI HLA —Respondent. 

Civil Procedure Code (Act V oj 1908), s. 9 — Suit 
relating to monastery between Buddhist layman and 
monk—Monks may possess property—Monastery not 
poggalika property but sanghika — Wifchathagaha gift 
defined. 

A suit between a layman and a Buddhist monk in 
regard to land on which a monastery stands is cogniz¬ 
able by the Civil Courts. 

U le Za v. UPyinnya , (1892—96) 2 U. B. R., 59j 
TJ. Thatdama v. U. Media, , (1897—01) 2 U. B. R., 42, 
distinguished. 

U. Teik Ka v. Nga Tin Byu , 10 Ind. Cas. 996; (1910) 
1 U. B. R. 78, followed. 

Buddhist monks at the present day do and may 
possess property. 

Maung lalok v. Ma Kun, (1892—96) 2 U. B. R. 78, 
dissented from. 


A monk can act as owner of a monastery whether 
dedicated to him personally by the Kyaungtaga or 
allotted to him by other monks for 12 years at most, 
but he cannot according to the vinaya give away to 
an individual, either a monk or a layman, a monastery 
dedicated to him personally. Such a monastery is 
sanghika property and cannot be poggalika. 

Maung On Gaing v. U. Pandisa , P. J. L. B. 614 
dissented from. 

Poggalika property is such as a monk can dispose of 
as he thinks fit. 

If a monk takes the property of another monk 
and appropriates it to his own use, the appropriation 
is valid and is called a withathagaha gift, provided 
(according to the vinaya) five conditions are fulfilled, 
vie., (1) the monks must be intimate; (2) they must 
have associated together; (3) they must have spoken 
about the property; (4) the owner must be alive 
when the property is taken and (5) the taker must 
know that the owner would be pleased at the taking. 

Mr. J. 0. Ohaiterjee, for the Appellant. 

Mr. San Wa , for Ihe Respondent. 

JUDGMENT.—This is a case of very 
considerable difficulty, as it involves questions 
of the Buddhist Ecclesiastical Law. 

Section 9 of the Civil Procedure Code 
lays down that the Civil Courts shall have 
jurisdiction to try all suits of a civil 
nature excepting suits of which their 
cognizance is either expressly or impliedly 
barred. And in the explanation to that 
section a suit in which the right to property 
is contested is declared to be a suit of a 
civil nature notwithstanding that such 
right may depend entirely on the decision 
of questions as to religious rites or cere¬ 
monies. 

In TJ Te Za v. TJ Pyinna (1), which was 
a suit between Buddhist monks relating to a 
hyaung tcik , it was held that according to 

the custom in force before the annexation_ 

such disputes were decided by the Ecclesias¬ 
tical authorities, that the Hlutdaw never 
interfered with such decisions but, on the 
contrary, lent its aid to enforce them, that 
the rights which the Ecclesiastical authori¬ 
ties had acquired remained to them after 
the annexation and that the Civil Courts 
should adopt the same practice as the Hlutdaw 
had followed. 

In U Thatdama v. U Meda (2), it was 
held that not only should the Civil Courts be 
amorg Brahmans of the Amritsar District, 
it was shown that the village proprietors 
were Brahmans devoted to agriculture, though 

(1) U. B. R. (1892—96) 2, 59. 

(2) U. B. R. (1897-01) 2, 42. 
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bound by the decisions of the Ecclesiastical 

authorities in matters within their com- 

netence but they should also abstain from 
deciding points which fall within the sphere 
of ecclesiastical jurisdiction. In these 
two cases all the parties were Buddhist 


monks. 

TJ Teik Ka v. Xga Tin Byu (S) was a 
case in which a layman had brought a dispute 
between him and three monks before the 
Tbathanabaing, and having obtained an order 
in his favour applied to the Civil Court to 
enforce it. It was contended in that case that 
as the plaintiff was a layman the Ecclesias¬ 
tical authorities had no jurisdiction. But it 
was held that as the Thathanabaing’s 
order was a pronouncement on the religious 
duties of monks towards the descendants of 
a taga and was directed against subordinate 
ecclesiastics, it was an order within the 
Thathanabaing’s competence and should be 


enforced. 

This is clearly not an authority for 
holding, that in a dispute between a layman 
and a monk, the ordinary jurisdiction of the 
Civil Courts is ousted and a layman-plaintiff 
must submit to the jurisdiction of the 
Ecclesiastical authorities. In the present 
case, the plaintiff who is a layman did not 
do so but brought a suit in a Civil Court for 
trial on the merits, the defendant-respondent 
who is a monk raised no objection to the 
jurisdiction of the Civil Courts, and though 
the property in suit was admittedly at 
any rate once religious property, I am of 
opinion that the Township Court had jurisdic¬ 
tion to try the suit on the merits. 

The plaintiff-appellant’s case is that the 
land in suit on which a monastery stands 


was the poggalika property of a monk, 
U Ariza, that a monk, U Paudawa, who was 
U Ariza’s pupil obtained it as a withathagaha 
gift and had subsequently given it to him. 
He sued for possession. 

The defendant-respondent, U Thi Hla, 


who is living in the monastery standing on 


the land, raised two inconsistent defences, 
namely, (I) that he and U Pandawa took 
the land, and kyaung as a wilhathagaha gift 
jointly and that U Paudawa subsequently 
made a gift of his interest to defendant- 
respondent and (2) that on the death of U 
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Ariza the property reverted to the original • 
donor who again gave it to the defendant- 
respondent as his poggalika property. 

The Township Judge found in plaintiff- 
appellant’s favour and gave him a decree. 

The lower Appellate Court found on the 
authority of Maung Hmon v. TJ Oho (4) that 
a monk can dispose of his poggalika 
property during his life-time, but that if 
he fails to do so, it reverts to the donor who 
can select a successor, but that if he fails to 
do so it becomes thingika property, but he 
went on and found that the land in suit had be¬ 
come thingika and, therefore, could not be the 
subject of a gift. He accordingly set aside the 
decree of the first Court and dismissed the suit. 

The learned Additional Judge obviously 
quoted a ruling without referring to it. 
The ruling cited by him has no bearing on 
the point at all. Possibly he referred to 
Tha Gy we’s Treatise on Buddhist Law, page 
239, and quoted the ruling he did by mistake 
for Maung On Gaing v. U Pundisa (5) quoted 
a few lines lower down on the same page. 

The first thing to consider is the principle 
on which the case should be deoided. If the 
Dhammathats be referred to, it will be found 
that they are hopelessly contradictory and 
they are also inconsistent with the rules in 
the Vinaya Thus in Volume I, U Gaung’s 
Digest, page 464, the compiler says: The 
rules laid down in the old Dhammathats are 
inconsistent with those in the Vinaya, and 
an attempt has been made in the present 
treatise to reconcile them, and readers are re¬ 
quested to exercise their own discretion in their 
application of the rules.” 

The rule laid down in Maung On Gaing v. • 
U Patidisa (5) referred to by the lower 
Appellate Court is contained in section 410: 

“Property (mcluding a monastery) given 
to a specified rahan shall on the death of the 
oiiginal donee revert to the donor who shall 
be at liberty to again give it away a9 a 
charitable gift to whomsoever he likes.” 

But the rule given in section 405 is 
diametrically the opposite: “if a deceased 
rahan did not transfer his poggalika monastery 
to auy one it shall become sanghika property 
• ••••• 

The donor has no voice in the selection 
of a successor to the original donee, the 

(4) U. B. It. (1892—90) 2, 397. 

(o) P. J. L. B. 614. 


(3) 10 Ind. Cas. 996; b. B. It. (1910) 1, 78. 
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right to select being exercised by the members 
of the order.” 

Again, in section 399 a gift made by a 
rahan to take effect after his death is declared 
to be invalid, whilst ia section 404 the gift 
of a poggalika monastery made by a dying 
rahan is declared to be valid. 

The questions which arise for decision in 
this case are such as would be better decided 
by the Ecclesiastical authorities, but as I 
have found that the Civil Courts have 
jurisdiction to try this case, those questions 
must be decided, and I think the proper basis 
for the decision should be the texts of the 
Vinaya so far as they can properly be 
applied. ' 

It might be objected that the Vinaya is 
at least three hundred years older than the 
Christian era, that law is progressive and 
that it would be as absurd to apply the 
rules contained in the ViDaya to modern con¬ 
ditions as to apply the law of mortgage con¬ 
tained in Leviticus to a dispute between 
-Christians. But the cases are widely 
different. ~ Christians do not profess to be 
bound in their disputes about property by 
either the Old or the New Testament. 
Whereas though, no doubt, the strict rules 
contained in the Vinaya are departed from by 
many monks, there are other monks who 
try to conform to them as well as the times 
will permit, and all monks profess to be 
bound by them, and when a case of this 
nature is brought before the Ecclesiastical 
authorities for decision, it is in accordance 
with texts from the Vinaya that they decided 
it [vide U Te Zi v. JJ Pyinnya (1) j. 

Now the questions for decision are— 

(1) Can a monastery or land be the 
subject of a poggalika gifi? 

(2) If so, is the recipient monk competent 
to give it away either to another monk or to 
any one else? 

(3) Was there a valid withathagaha gift 
from U Ariza to U Pandawa P 

(4) Was there a valid gift from U Pandawa 
to the plaintiff-appellant? 

If the plaintiff appellant is to succeed, all 
these points must be decided in his favour. 

In Mating Talo't v. Ma Kun (6) the lower 
Appellate Court held that “looking to the 
accepted precepts of the Baddhist religion, 


it seemed evident that pongyis could not own 
poggalika property, and at most could only 
have a usufruct in such things as gardens, 
etc., for the purpose of obtaining by means 
of their produce those few things lawful to 
be possessed.” It was held, however, by 
this Court that whatever may have been the 
primitive rules of Buddhism, Buddhist 
monks at the present day do and may possess 
property. But the authorities on which that 
decision was based were the Dbammathats, 
which are not the authorities on which the 
Ecclesiastical authorities themselves decide 
these matters. 

No doubt, the proposition that a monastery 
cannot be poggalika property will sound novel, 
but nevertheless I have been unable to find 
any authority in the Vinaya—and I have 
spent a very considerable amount of time in 
the quest—for the opposite proposition, 
though some of the Dbammathats assume that 
a monastery can be poggalika property and 
in Maung On Oaing v. U Pandisa (5) and in 
other cases the Courts have followed these 
Dhammathats. 

It would appear that originally the monks 
lived in the woods and forests and caves and 
anywhere where they could get shelter, as 
buildings had not been expressly allowed 
them, and when a rich man offered to build 
some dwelling houses for certain monks, they 
refused lest they should commit a sin. The 
matter was referred to the Buddha and he 
said: T allow you O Bhikkus , abodes of five 
kinds— viharas , addhagogas , storied buildings, 
attics and caves.” A vihara is clearly used 
over and over again in the Vinaya as 
equivalent for what is now known as a 
kyaung. The rich man thereupon built 
sixty viharas and asked the Buddha what 
he was to do with them. The latter re¬ 
plied : “Then, O householder, dedicate 
these sixty dwelling places to the sangha 
of the four directions, whether now present 
or hereafter to arrive.” This story is given 
in the Kullavagga, Book VI, Chapter I, 
sections 2, 3 and 4, and clearly indicates 
that at the beginning, at any rate, dwellings 
dedicated as monasteries were to form the 
common property of the whole body of 
Buddhist monks. 

It is perhaps worthy of note that ap¬ 
parently the first if not the only mention 
in the Vinaya of a garden (jaranna) giveu 


(6) U. B. R. (1S92—96) 2 , 78. 
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as a religious offering was dedicated to 
“the fraternity of Bhikkus with the Buddha 
at its head” (Mahavagga, Book I, Chapter 

22, section IS). 

When the people knew that monasteries 
were permitted they began to build with 
zeal, and a poor tailor who wished to 
gain merit in this way, but had not the 
necessary skill, on finding that his building 
kept tumbling down before it was com¬ 
pleted complained that whereas the monks 
taught others, no one taught him or helped 
him to build. When the Buddha heard 
of this he said : “I permit you, O Bhikkus , 
to give new buildings in course of erection 
in charge to a Bhikhu who shall su¬ 
perintend the work” (Kullavagga, Book 
Vf, Chapter V). Next we find that this 
permission was taken advantage of by 
monks who wished to defeat what 1 con¬ 
sider was the plain rule, viz., that a 
monastery was not to be considered the 
property of an individual monk, and 
buildings which were practically completed 
and required nothing but a little plaster 
or the socket for a bolt were given in 
charge to individual monks and the charge 
was assigned for 20 or 30 years or for 
life. The stricter monks objected and 
the Buddha was informed, and he forbade 
the practice and fixed as the limit of 
time during which a Bhikku might su¬ 
perintend the building of a vihara as 
twelve years (Kullavagga, Book VI, Chapter 
17, section 1). 

It is true that it is possible to read these 
passages as having reference only to 
monasteries dedicated as smghika property, 
but, on the other hand, they are perfectly 
consistent with the proposition that 
monasteries cannot be other than sanghika 
property. But section 3 of the same 
Chapter seems to me to make the matter 
clearer. The question for the decision of 
the Buddha was what was to be done in 
case a moi k in charge of building opera¬ 
tions left the place or became incompetent 
by leaving the piiesthood or otherwise, and 
he decided thus: ‘In case that occurs, 0 
Bhikkus , as soon as he has taken charge, 
or before the building has been completed, 
let the office be given to another lest 
there should be loss to the sangha. In case 
the building has been completed, 0 Bhikkus , 
if he then leaves the place, it (the office and 


its privileges) is still his—if he then returns 
to the world or dies or admits that he is a 
samanera or that he has abandoned the pre¬ 
cepts, or that he has been guilty of an 
extreme offence, the sangha becomes the 
owner.” In their notes to this passage, 
Messrs. Rhys Davids and Hermann Oldenberg, 
from whose translation of the Vinaya these 
texts have been quoted, say that what is 
meant is that the monk in charge 1 jses his 
special privileges, such as his lien on the best 
sleeping places, etc. 

This passage appears to me to include 
buildings dedicated to an individual monk 
because if a savghika hyaung only were re¬ 
ferred to, it is difficult to see how any loss 
ould be caused to the sangha owing to the 
owner’s abandoning it. Reading these passages 
together, it seems to me that a mouk could 
act as owner of a monastery whether dedicat¬ 
ed to him personally by the kyaungtaga or 
allotted to him by other monks for twelve 
years at most. But whether this be so or 
not, I think it is clear from other texts which 
I shall now refer to, that a monk cannot ac¬ 
cording to the Vinaya give away to an indi¬ 
vidual, either monk or layman, a monastery 
dedicated to him personally. 

• 

The proposition that a monk can dispose 
of property received as a poggalika gift as he 
thinks fit appears to rest on a saying of the 
Buddha recorded in the Kullavagga, Book X, 
Chapter 15, section 1: “l allow yoa, 0 
Bhikkus , to give away that which was given 
to special individuals.” But this saying 
must be taken with the context. The story 
rur.s that the people gave food to the Bhikkus • 
and the Bhikkus gave it to the Bhikkunis 
(or nuns). The people murmured, saying 
How can their reverences give away to others 
what was given for them to have—as if we 
did not know how to make gifts.” When the 
Buddha heard of this he said: “A Bhikku , 

0 Bhikkus , is not to give away to others 
what was given for them themselves to 
have. Whosoever does so shall be guilty of 
a dukkata Clearly this is the general rule 
but au exception was allowed. 

“Now at that time the Bhikkus had come 
into the possession of some food. They told 
this matter to the Blessed One. 

“I allow you, O Bhikkus , to give it to the 
sangha 
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Thfiv°f came into their possession. 

I hey told this matter to the Blessed One 

tbJ u T y ° n ’ .° BhMu *’ tf > away 

that which was given to special individuals ” 

I allow food that has been stored up 

. W u T J °7 ed by after they 

8, ™° °” r “> «">“ b ' «■■> 

Ju hiS '® an aath °rity for the giving away of 
such a thing as food by a monk, to whom it 

has been given as a poggalika gift to another 

£ ^ in D - UD ’ bat ifc is ^om 

a ZnW aU u ty f ° r fche P ro P°sition that 

L m d O h k as tO beI h0 givrn d c V an S IT ” 

to a la man. Bu t there o7 h tXTsll”Z 

1 think, are conclusive. 

The Kullavagga, Book VI, Chapter 15, 
relates how certain monks were constantly 
worried by other monks from distant places 
claiming sleeping accommodation in their 

monastery, and how they tried to remedy 

matters by handing over all the 
sleeping: accommodation to one of their 
number as his own property. This 
would of course, be converting sanghika 
property into poggalika property which is 
obviously against the rules (for an exception, 
however, vide Mahavagga, Book VIII 
Chapter 24, section 4), but when the Buddha 

!?' e< iI\L" f ‘tl be u W6Dt m “ oh furth er than 
forbidding this, he said: “These five things, 

O Bhikuus are untransferable; and are not to 

be disposed of either by the sangha, or by 
a gana (a group of monks) or by a single 
individual. And what are the five? A 
park (aranna) or the site for a park 
A vihara or site for a tihara- this is'the 
second untransferable thing, that cannot be 

disposed of by the sangha or by a gana or by 

disnos' V- 'A ", ^ b6 di8P08ed 

disposal is void and whosoever disposed of 

it, is guilty of a thuthakkaya . , . . ” 

This passage is repeated in Chapter 16 

of the* wj\tsf? on d th ide,> " Ph °? 
some moDks dividing all th ft fl l ° °? ca810n of 

modations in a monastery 6 amongst ^hem- 
selves, and it clearly has reference to the 
different kinds of religious gifts that may 
be made, mentioned in Mabavap-o-* r> 7 
Till. Chapter 32, o, which aZ’Ti^Zy 
be mentioned, vie., a gift to the shngha, l 
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gift to a specifiad number of monks (a gam) 
and a gift to an individual monk. 

The distinction between such proparty as 
a monastery or land and the few requisites 

r 19 again made clear by the 

Buddha s directions as to the disposal of a 

monks property after his death given in the 

Mahavagga, Book VIU, Chapter 27, section 5 

JNow at that time a certain Bhikku who was 

possessed, of much property and of a plentiful 

supply of a Bhikku's requisites completed his 
time. 

They told this matter to the Blessed 
One. 

“On the death of a Bhikku, 0 Bhikkus , the 
sangha becomes the owner of his bowl 
and of his robes. But now, those who 
wait upon the sick are of much service. 

I prescribe, O Bhikkus, that the set of robes 
and the bowl are to be assigned by the sangha 
to them who have waited upon the sick. 
And whatever little property and small 
supply of a Bhikku’s requisites there may 
be ( lahubhan ), that is to be divided by the 
sangha that are present there; but whatever 
large quantity of property and large supply 
of a Bhikku's requisites there may be 
(garubhan) , that is not to be given away and 
not to be apportioned but to belong to the 
sangha. of the four directions, those who have 
come in and those who have not.” 

Thus, I think, it is extremely probable 
that the Buddha refused to allow a monk 
to own a monastery for more than 12 years 
and considered it the property of the general 
body of monks throughout the world, 
whatever the intention of the donor may 
have been, and that it is quite certain 
that he forbade the giving away of a 

monastery whether it has been dedicated to 
an individual or not. 

Ifc thus becomes'unnecessary to consider 

fche alleged withathagaha giffc, but I will add 
that even if ifc had reference fco such poggalika 
property as a monk can dispose of in his life¬ 
time, fche appropriation would have been 
invalid. 

A withathagaha giffc is described in fche 
Mahavagga, Book VIII, Chapter 19, and 
in section 400 of U Gaung’s Digest;, but in 
fche latter fche rules are somewhat different. 

if a monk takes fche property of another 
mook and appropriates ifc to his own use, 
fche appropriation is valid and is called a 
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i thagaha gift provided (according to the ^ PFEAL KBO m the Calcutta High COURT, 

ya) five conditions are fulfilled, m*-. February 2, 1914. 

the monks must be intimate; (2) they p rese „< : _Lord Shaw, Lord Moulton and 
, have associated together; (3) t ey mas jyi r# Ameer Ali. 

spoken about the property; (4) the BIJ QY COPAL MUKF.RJI AND orHERS- 


mthathagaha gift provided (according to the 
Vinaya) five conditions are fulfilled vii., 
(1) the monks must be intimate; (2) they 
must have associated together; (3) they must 
have spoken about the property; (4) the 
owner must be alive when the property is 
taken, and (5) the taker must know 
that the owner would be pleased at tne 

taking. . , i- 

It was in connection with a linen cloth 

deposited with one monk by another and 
appropriated by the former that the Buddha 
pronounced this rule, which is clear y a 
sensible one and refers to property of little 
value, because if an intimate friend appro- 
priated property of large value, he could 
not be sure that the owner would be 

pleased. 

In the present case when U Ariza was 
dying and was lying insensible, some of th 3 
mon ks living in the kyiung told U Paudawa 
to take th ekyaung and land as a withathagaha 
so as to prevent its becoming sanghika pro¬ 
perty. They frankly admit this. There was 
thus an endeavour to evade the rules by which 
they were bound by a Pharisaical attempt 
to adhere to the letter of the law whilst 
breaking it in spirit. Bu f , ai a matter of 
fact, Jffiey also broke the letter of the law. 
Three and possibly four of the necessary 
conditions were fulfilled, but as U Ariza 
was on the point of death and insensible, he 
was incapable of being either glad or sorry 
at the appropriation, which, by the way 
was one in name only, and if U Arizi had 
not been on his death-bed and insensible, 
there is no reason to suppose that he would 
have been pleased at being deprived of his 
kyaung and land. The plaintiff appellant’s 
suit thus fails completely and the appeal is 
accordingly dismissed with costs. 

Appeal dismissed. 


Appellants 

versus 

GIR1NDRA NATH MUKERJI and other* 

—Respondents. 

Hindu Law -Family settlement-Alienation by widow 
—Necessity—Consent of reversioners—Acquiescence oj 
reversioners. 

In 1858 a Hindu widow, harassed by litigation and 
other difficulties,created an ijara extending over 60years 
in favour of two out of three reversioners to save her 
husband’s estate, of which she was in possession, from 
the operation of adverse possession. Subsequently 
a dar-ijara of a portion of the estate was granted in 
1863 to the son of tho third reversioner. One of the 
two roversioners died in 1882, and after his death 
his four sons romainod in tho full enjoyment of tho 
ijara until 1893 when the widow herself died. Upon 
her death, the said four sons brought a suit to set 
aside tho ijara on tho ground that it had been oreatod 
by tho w’idow without necessity; 

Held, that as tho creation of the ijara and dar» 
ijara was a part of a gonoral family settlement 
which was effected for the bonofit of tho estate and 
injured no body, that as tho conduct of the objecting 
rovorsioners raised a presumption that they believed 
the arrangement to liavo boon mado in good faith and 
under such circumstances of necessity, as would 
givo it validity according to Hindu Law, and that as 
it has always boon a foature of Hindu Law to attach 
groat weight to tho sanction by expectant roversioners 
of an alienation of proporty by a Hindu woman, as 
affording evidence that the alienation w T as UI1 j. er 
circumstances which rendered it lawful and valid, 
the plaintiffs’ caso must fail. 

Appeal from a judgment reported in 4 Ind. 

Cas 513; 13 0. W. N. 201; 8 0. L. J. 458 and 

three decrees of the High Court, dated June 
4th, 1908, reversing a decree of the Subordi¬ 
nate Judge of Naddia, dated November 28th, 

1898. 

FACTS are sufficiently stated in their 
Lordships’ judgment. Briefly put, they are 




On the death of the widow Sayamoni, in 
1893, the appellants brought, a suit against 
the heirs of 'ars and dar-ijaradars , 

to have the ijaras ami dar^ijarat created by 
the said widow declared inoperative against 

them, in 1897 in tho Court of the Subor¬ 
dinate Judge of Naddia. 

Tho Subordinate Judgo decided in favour 
of the appellants, holding that thore was 
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no necessity on the part of the widow to 
justify the alienation in question. On 
appeal to the High Court in 1903, it was 
held (see oO C. 990; 7 C. W. N. 864) that 
the suit was barred by limitation and the 
appeal dismissed. An appeal was then 
preferred to the Judicial Committee which 
remitted the appeal to !he High Court for 
further consideration on the merits. The judg- 
ment, of the Privy Council is reported as Bejoy 
(Jopal Muherji v. Srimati Krishna Mahishi 
BeU (1). In 1905 the High Court delivered 
its judgment holding that the ijara was 
part of a family arrangement intended for 
the benefit of the estate and which did in 
fact benefit the estate; that the widow and 
other persons interested might mutually 
agree that the property should be managed 
in a particular way and that a Court of 
Equity would not set aside such an arrange- 
ment, unless it seriously prejudiced the 
parties to it or their successors. The plaint¬ 
iffs were, therefore, held not to be entitled 

to possession till the expiry of the full 
term of sixty years. 


Against this order of the High Court, the 
plaintiffs appealed to the Privy Council. 

Mr. Z?e Oruyther, K. 0., (with him Mr. 
Sdd») °n bsbalf of the Appellants, contend- 
e a there was no legal necessity for 
the execution of the ijara which was, there- 
fore not binding on the plaintiffs after the 
death of Sayamoni, the widow. 


• Shaw You cannot take necessity 

in the abstract.] 

[Lord Moulton. I do not think it meam 
. facto necessity—you must take the whole 
circumstances of the case into account.] 

A Hindu widow executing an ikrarnama 

in favour of her daughter’s son, then the 

apparent reversionary heir, in which she 

transferred to him the management of her 

husband s property but did not surrender 

her widow s estate therein, could not bind 

another daughter’s son born after the 

execution of the said ikrarnama for beyond 
her life-time. 


[Lord Moulton. It is absurd on the face 
of the document—she proposed to give soma- 
thing which she had not got.] 

a 602 3 2 C t* t 11 °- W - N. 424; 9 Bom. L. 

4 ! J% L 9 ] 341 if 87.' L T ' 138{ 17 “• L ’ «*• 


here is no other reason which the 
Hindu recognizes as binding the reversioners 
after the widow’s death. The plaintiffs 
did not ratify or confirm the said iiara in 
respect of any part of the lands comprised 
therein Such a family arrangement as 
orms the basis of the decisions of the High 
Court was not set up by the defendants, nor 
raised at the hearing of the case 

Reference was made to Behnri Lai v. Madho 

S' 11 ); dyne’s Hindu Law, 

seel ion 604, page 304. 

fn S ll N °’ Jert F ™ la V< K - 0., and Mr. Loundes, 
for the Respondents, were not called upon. 


JUDGMENT. 

Loan Moulton.—T he substantial question 

in this appeal is the validity of an ijara 

executed on the 7th September 1863 for a 

term of 60 years, by a Hindu widow named 

Sayamoni Debi, under circumstanoes which 

it will be necessary to refer to in some 
detail. 


Sayamoni Debi was the widow of Chandra 
Bhutan Mukerji. Her husband died in 1832 
without leaving any issue, making her his 
sole heiress. The property consisted chiefly 
of landed property of considerable value. 

Sayamoni was a parda nashin lady and 
probably not very capable of managing a 
large estate. She appears to have been 
dispossessed of the property by one of her 
husband’s relatives, Baman Das Muker.ji 
and was compelled, in 1844, to bring a suit 
against him and his two brothers, Gouri 
Pershad and Annoda Pershad, to recover 
it. This litigation lasted till 1853, when, on 
appeal to Her Majesty in Council, the rights 
of Sayamoni to the estate of her husband 
were finally established. But although this 
was the case, it is evident that she did not 
thereupon obtain possession of the property. 
Further, difficulties were raised and much 
of the property was threatened with the 
growth of adverse rights in the actual posses¬ 
sors of the land, who refused to pay rent 
under the pretext that the title had not been 
settled, and seeing that, prior to 1858 
adverse possession against a widow ranked* 
as adverse possession against the reversioners 
there can be no doubt that the whole estate 
was in very serious peril. 


(2) 19 1. A. 30; 19 C.J236. 
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While this elate of things was still eon- 

tinning the ijara now in question was execut¬ 
ed by the widow. Although at this distance 
of time it is impossible to ascertain with 
accuracy all that then happened, it ,s evident 
that this Haro was part of a general family 
settlement whereby the widow divided up the 
family property amongst the various rever- 
sinners, reserving to herself only a com¬ 
paratively small annual income which may 
fairly be looked on as representing mainten¬ 
ance. The ijara itself was granted to 
Annoda Pershad and Saroda Pershad, who 
was the sin of Gouri Pershad who had 
died in the interval. The third brother, 
Baman Das Mukerji, did not directly take 
any interest under the ijara, but iu October 
1863 a dar-ijara was granted to Ins sou ot 
a portion of the property, and we find also 
that a large sura due from him on account 
of mesne profits was remitted by Sayamoni, 
so that it is clear that all branches of the 
family shared in the settlement. 

If the terra of the ijara had been for 
the life of Sayaraoni, no question could 
have arisen such as is now before their 
Lordships. But doubtless from the neces¬ 
sities of the case, in order to facilitate 
the practical settlement of the property so 
as to obtain its full value, the term was 
made for a fixed period of 60 years. 
Inasmuch as the lady was 42 years of 
age at the date when the ij\ra was granted, 
it is evident that all the parties realised 
that the terra would extend beyond her 
life-time, and thus affect the rights of the 
reversioners, whosoever they might happen 
to be. So far as the persons are con¬ 
cerned who then represented the reversion, 
it is clear that all this was done with 
their consent. They all took large in¬ 
terests under the arrangement, and have 
continued to enjoy them so long as they 
lived. 

One of the parties who principally 
benefited by the ijara was Annoda Pershad, 
who was one of the actual lessees under 
the ijara. Ho died in 18^2, so that 
Sayaraoni, (who died in 1893) survived 
him 11 years. The appellants are four 
sons of Annoda Pershad, and on the death 
of Sayaraoni, they became entitled directly 
to share in any family property of which 
uhe was tho life-tenant, and they havo 
brought this action to set aside the ijara , 


on the ground that it was an unauthoris. 
ed interference by the widow with the 
reversionary interest which did not belong 
to her. The Court below, in a careful 
and well reasoned judgment, have decided 
that, on the facts of the case, the 
arrangement of which the tiara formed 
part was in trath dictated by the neces¬ 
sities of the case, and that the choice of 
the term of 60 years as the term of tne 
ijara was made for the benefit of the estate 

and did not injure any one. 

Their Lordships agree with this judg¬ 
ment. They are of opinion that the case 
depends entirely on the facts, and that 
it raises no new question of law as to 
the powers of a Hindu widow to deal 
with family property in case of necessity 
with the consent of the then present re¬ 
versioners, and they are, therefore, of opinion 
that the appeal fails. 

Counsel for the appellants laboured to 
show that the so called settlement by which 
peace for 30 years was brought into the 
family and, in their Lordships’ opinion, the 
family property was in fact saved, was an 
outrageous and flagrantly unjust arrangement 
forced upon a helpless pardo nashin widow 
by her influential relations in whose 
bauds she was, and that any person either at 
the time or since must have known from its 
terms that it had been extorted by duress or 
engineered by fraud. Their Lordships are 
of opinion that Counsel entirely overlooked 
the evidence against this contention which 
is derived from the conduct, of his own clients. 
From the year 1882, wheu Annoda Pershad 
died, to the year 1893 when Sayamoni died, 
they themselves took the benefit of this 
arrangement which they now stigmatise as a 
gross fraud. It is suggested on their 
behalf that they thus made themselves 
participants in it solely because it was profit¬ 
able so to do. Their LDidships decline to 
believe them to be as unscrupulous as they 
desire to be considered. As against them, it 
is a fair inference from their conduct that 
they believed that the arrangement had 
been made in good faith, and under such 
circumstances of necessity as would give it 
validity according to Hindu Law, and^ as 
it lias always been a feature of Hindu 
Law as administered by this Board to atlao 
great weight to the sanotiou by oxpeotaut 
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reversioners of an alienation of property 
by a Hindu woman, as affording evidence 
that the alienation was under circumstances 
which rendered it'lawful and valid, their 
Lordships in this case consider that the con¬ 
duct of the appellants themselves during 
those years affords evidence upon which 
the respondents are entitled to rely. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed. The appelants will pay the 
costs. 

Appeal dismissed. 

Solicitors for the Appellants: Messrs. San - 
derson t Adkin , Lee and JEddis. 

Solicitors for the Respondents; Messrs. T. L. 
Wilson 8r Go . 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 286-B op 1912. 

September 19, 1913, 

Present:— Mr. Mittra, Offg. A. J. C. 
NEMASA and others—Plaintiffs 

— Appellants 

versus 

RAMKRISHNA —Defendant—Respondent. 

Amendment of plaint—Date of operation — 

Limitation—Original Court , disallowing amendment 

—•Appellate Court , whether can order amendment after 
limitation. 

The general rule that, in the absence of any special 
circumstance, a plaintiff will not be allowed to amend 
by claiming a fresh relief, which, since the institution 
of the suit, has become barred, does not apply when 
an amendment is ordered in the interest of and at the 
instance of a defendant. 

Bhriram v. Oanpati Kunhi } 2 N. L. R. 79, distingu¬ 
ished. 

An amendment relates back to the date of the 
institution of the suit. 

Mangal Prasad v. Chandramall i 1 N. L. R. 117, fol¬ 
lowed. 

Where an amendment asked for by the plaintiff 
himself within the period of limitation is disallowed 
by a Court of first instance, an Appellate Court can 
give effect to the same, even though the appellate 
order is passed after the period of limitation. 

Appeal against the decree of the Dis¬ 
trict Judge, East Berar, dated the 26th 
April 1912, reversing that of the Munsif 
No. 1, Darwha, dated the 20th November 
1911. 

Sir Bipin Krishna Bose i for the Appel¬ 
lants. 

Messrs. F . W. Billon and Af. B. Badahhoy , 
for Respondent No, 1, 


JUDGMENT.—On the 19th May 1892 

one Honaji executed a mortgage-doed in 

favour °f the plaintiffs, mortgaging two 

24th 8 1 A° 8 ' 'I Pri ° r fc ° this > oc the 

« m K o 892, Honaji had mortgaged 

eld No 5 3 to the second defendant 

Ramknshna. The latter obtained a decree 

;°, r against Honaji in Suit No. 

5 f • °/-i 897, Wlthoafc ’ however, making the 
pla.nt,ffs a party^ On the 25th March 

1903, the plaintiffs filed the present suit, 
praymg for redemption of the second 
defendant s prior mortgage. One of the 
pleas taken on behalf of the second de- 
fendant is that he had aright to redeem 
the plaintiffs _ After a protracted trial, the 
Oourt of first instance decreed the plaintiffs’ 
cla'm for redemption on the 30th March 
1910 Against this decree, the second 
defendant appealed to Major Morris, the then 

thatch J ^ d f e I h ° i A? teS in his jodsrment 
that ^e defendant No. 2 appeals on the 

grounds that be has the right to redeem 

plaintiffs and that the amount due to 
plaintiffs should be decided and he should be 
allowed to redeem them.” The defendant’s 
contention prevailed and on the 22nd 
December 1910, Major Morris remanded the 
case for determination of the amount due 
on the Pontiffs mortgage. The Munsif 
found Rs. 951.S-0 the amount due to the 
plaintiffs for principal, interest and costs 
and passed the usual foreclosure decree on the 
20th November 1911. The defendant No. 2 

appealed against this decree and in his 

second ground of appeal urged that the suit 

is barred by limitation. The plea prevailed 

m the lower Appellate Court and the 

plaintiffs have now filed this second 
appeal. 

The decision of the lower Appellate Court 
is untenable. In any view of the case the 
plaintiffs’ original suit for redemption 
could not be dismissed. The learned District 
Judge thinks that a suit is barred by 
limitation, if a fresh relief or a new cause 
of action is allowed to be introduced into the 
plaint by way of amendment. The case of 
Shnram v. Oanpati Kunbi (1), which he cites 
is no authority for this proposition. The 
amendment relates back to the date of 
the institution of the suit {Mangal Prasad 

-■ m c £s:tr% m - Wh *‘ — '*■•<! 

(2) 1 N. L. R. 117, 
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down by lemay, C., in Shriram v. Oanpah 
Kunbi (1) is that “In the absence of any 
special cironmslances, a plaintiff will not be 
allowed to amend by claiming a fresh relief 
which since the institution of the suit has 
become barred.” This was a matter which 
might have been urged before Major 
Morris. No second appeal was filed from 


I Dote that the defendant No. 2 upon 
redemption will acquire all the plaintiffs 
rights under the mortgage, dated 19th May 

1892. 

Let a decree be drawn up on the above 
lines. 

Appeal accepted . 


Major Morris’ judgment and it is not open 
to the parties to question it. His successor 
cannot, at a later stage of the litigition, 
re-open the matter. I would go further and 
hold that the rule laid down in the above case 
has no application to the present case. As 
pointed out by Lopes, L. J., in Weldon v. Neal 
(3) “The effect of allowing the amendments 
in this case would be to deprive the de¬ 
fendant of his right to set up the Statute 
of Limitations. The amendments, therefore, 
cannot be allowed without doing injustice to 


PRIVY COUNCIL- 

Appeal from the Madras High Court. 
December 10, 1913. 

Present :—Lord Shaw, Lord Moulton, Sir 
John Edge and Mr. Ameer Ali. 

Sri Raja VENKATA NARAS1MHA APPA 
ROW BAHADUR ZEMINDAR (now 

REPRESENTED RF MEKA VENK4TARA- 


the defendant.” In this case the amendment 
was ordered in the interest of and at the 
instance of the defendant No. 2. J should note, 
the other defendant has no interest left in 
the mortgaged property and has since some 
time ceased to be a party. There appears to 
me to be another reason why the ruling of 
Weldon v. Neal (3) does not apply. Even if 
the amendment had been asked for by the 
plaintiffs themselves, it was asked for within 
the period of limitation and the fact of the first 
Court wroDgly disallowing it, will not prevent 
an Appellate Court from giving effect to it, 
even though the appellate order is passed after 
the period of limitation. 

The respondents have not pressed for a 
remand, but have asked me to modify the 
decree of the first Court. In the first place, 
in the schedule of property to be foreclosed, 
field No. 1 has been inadvertently omitted. 
This must be rectified in the new decree to be 
drawn up. Time for payment will be 
extended to the 20fch December 1913, and the 
plaintiffs will be allowed interest at 6 
per cent, per annum on Rs. 951-8-0 from 
the 20th May 1912 to the 20th December 
1913. The second defendant must pay the 
plaintiffs’ costs in the two Appellate 
Courts. In drawing up the decree, the net 
result of this judgment will be shown by 
adding the costs to the decretal amount and 
interest. 

(3) 56 L. J. Q. B. 621 atp. 622; 19 Q. B. D. 394; 35 
W. R. 820. 


MAYYA APP ROW BAHADUR and 
another)—Appellants 

versus 

Sri Raja PARTHASARATHY APPA ROW 
SAVAI ASWA ROW BAHADUR 

ZEMINDAR AND ANOTHER—RE8P0NDKNT8. 

Hindu Law—Madras Presidency—Adopt ionby widows 
under Will of husband —Will — Construction, rule of — 
Power to act given to more than one person , whether 
can be exercised by one of them— Executor — Trustee 
—Power to adopt given jointly to two widows — Whether 
surviving widow can adopt after other's death. 

In the Madras Presidency, a Hindu widow has no 
power to adopt a son to a deceased husband, exoept 
by express authority given by husband iu his life¬ 
time or by Will. Where a deceased loaves more than 
ono widow, only one of thorn can receive the 
child in adoption so as to stop into the position of 
being its adoptive mother. But a power given to 
more than ono wifo to adopt is not necessarily in¬ 
valid. Their Lordships without deciding the ques¬ 
tion of the validity of a joint powor of adoption 
and its interpretation, assumod that in this oase, 
such a joint powor of adoption was validly given 
to two widows by their husband. 

In construing a Will, it is the primary duty of a 
Court in Jill cases to aseortain from tho language of 
tho testator what wore his intentions. In so doing, 
tho Court is entitlod and bound to boar in mind 
other matters than merely tho words used; for 
oxamplo, it must consider tho surrounding oir- 
oumstancos, (such as tho testator’s raoo and religious 
opinions and aims arising therefrom, or 
in tho caso of Indian tostators, - their 
ignorance of tho legal phrases proper to express their 
intentions, or of tho legal stops necessary to oarry 
them into effocO, tho position of tho testator, his 
family relationship, tho probability that he would 
uso words in a particular sense, nud many other 
things summod up in tho pieturosquo figure: “The 
Court is entitled to put itself into the testator’s 
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armchair.” So soon as the construction is settled, 
the duty of the Court is to loyally carry out the 
intentions as expressed and none other. The Court 
is in no case justified in adding to the testamentary 
dispositions. If they transgress any legal restric¬ 
tions, they must be disregarded. If they leave any 
eventuality unprovided for, the estate must, in 
case that eventuality arises, be dealt with accord¬ 
ing to the law, which provides for succession to 
property, in the absence of testamentary directions 
applying thereto. This duty of the Court is uni¬ 
versal and is true alike of Wills of every nationality 
and every religion or rank of life. 

If power is given to A and B , persona designata , 
to do an act if and when they think it desirable, the 
occasion cannot arise nor can the power be exercised 
unless they are both living and in agreement as to 
the act. However, the case is different when the 
power is vested not in persona designata but in the 
occupants for the time being of a specified office, 
such as executors or trustees. 

A Hindu testator conferred upon his two widows 
the power of adopting a son in the following words: 
“That if it should strike them (i. e. t the widows) 
to continue the samustanum (family), they should 
adopt a boy who is my sannihita (near relative).” 
No steps were taken to adopt a boy till some 
years after the death of one of the widows, when 
the surviving widow adopted one: 

Held, (!) that the language of the testator pointed 
to the predominance of the secular and not of the 
religious motive of the testator, inasmuch as he did 
not direct that an adoption should take place, but 
he left it to depend upon the problematic con¬ 
currence of his widows in their views as to its 
desirability; 

(2) that the words of the Will when properly 
construed related to choice and adoption by the two 
widows acting jointly, and referred only to the period 
of time when both widows were living, that at the 
death of one of them, the power to adopt given to 
both came to an end, and, therefore, the adoption by 
the surviving widow was of no validity. 

Consolidated appeals and cross-appeals 
against a judgment and decrees of tlie High 
Court, dated November 20th, 1905, affirming 
the decree of the Subordinate Judge of 
EListna, dated December 2nd, 1899, and 
modifying the decree of the Court of the 
Distiiot Judge of Godavari, dated December 
12th, 1903. 

FACTS are fully stated in 29 M. 437; 
16 M. L. J. 178. 

The main contentions of Narasimba were 

(1) that he and his brother Rangayya were 
entitled to share Medur equally and that 
Partbasarathi had no right thereto. This 
claim depended on questions as to the validity 
and effect of adoption of the last full owner of 
that estate named Narrayya. Rangayya, on 
the other hand, claimed (2) that he was en¬ 
titled to both estates to_ the exclusion of his 
brother as well as his cousin on the ground 


that Nidadavole was impartible by custom 
and that Medur had been incorporated 
therein and that both had devolved on him 
under the law of primogeniture. 

The case was argued on the 2nd point in 
June 1913 and the judgment of their Lord- 
ships (reported in 21 Ind. Cas. 339) was deli- 
verfd on July 24,1913, holding that as there 
were concurrent findingsof the two lower Courts 

against the existence of the alleged custom 
of primogeniture, their Lordships, in view of 
a series of decisions of the Judicial Committee 
from 1886 down to the present time against 
interfering with the concurrent findings of 
facts by two lower Courts, did not wish to 
go on with the case on the point of custom 
and confirmed the findings of the lower Courts 
against the existence of the custom of primo¬ 
geniture. Counsel were then directed to argue 
the first point, that of the validity of adoption 
by the elder widow. Application was then made 
to have the case postponed on the ground that 
Counsel and Pleaders who had come from 
India to explain the case had already left, 
and before they could return, the long vaca¬ 
tion would have already commenced. 

The application was granted and the case 
came on for hearing on November 4, 1913. 

Sir Robert Finlay , R. C., and Mr. Brown , 
appeared for (he representatives of Venkata 
Narasimha Appa Row. 

Messrs. De Oruyther , 0. and Dunne ap¬ 

peared for Venkata Appa Row. 

Sir E. Olarhe, K. 0 ., Sir E. Richard , K. (7., 
Messrs. Ross . K. 0., and Parkasam , appeared 
for Raja Parthasarathy Appa Row. 

There were four points in the appeal: 

(1) Whether the Will was genuine? 

(2) Whether it authorized Papamma to 
adopt? 

(3) Whether the adoption was effected by 
coercion and could be ratified by Papamma as 
the High Court found? 

(4) Whether assuming the adoption to be 
valid, the infant Narayya retained his ances- 
tral estate or whether that estate was 
divested? 

The second point depended on the con¬ 
struction of the document put forward as a 
Will, with which might be taken the petition 
to the Collector referred to therein. If the 
point were decided in favour of the appel¬ 
lants, it concluded the appeal. It was, there¬ 
fore, proposed to argue it first. (Their 
Lordships acquiesced in the proposals). 
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VENKATA NARAS1MHA APPA 

Sir Robert Finlay , R. C contended that the 
power purported to be given to the two 
widows was invalid in law as being a joint 
power to do an act which only ODe widow 
coaid perform. The effect of adoption was to 
render the adopted son heir to his adoptive 
maternal relation?. The adoptive mother was 
joint like his natural mother. Her parents 
became in the eye of the law his maternal 
grandparents. Such a relationship if created 
by more than one woman would lead to 
inextricable confusion in the law of inherit¬ 
ance. If a Hindu invites his wife to adopt 
with him, his other wives are postponed. 
Then man or his wife, ifempowered, may adopt 
and in cases of conflicting evidences, proba¬ 
bilities were to be taken into account. The 
expression Maharani Sahiba’according to the 
true construction of the Will in which it was 
contained, had been held not to be a collective 
term comprehending both widows of the testa¬ 
tor but applied to the senior widow alone 
except where the expression was qualifled so 
as to leave no doubt that both were intended. 
In the present case, both bad to exercise 
the power jointly. The power to adopt must 
be strictly carried out. The power of adop¬ 
tion given by the said alleged Will to the two 
widows was invalid in point of law and even 
if valid it could not be exercised by Papamma 
after the death of her co-widow. Even if the 
power be construed as a power to each widow 
to act with the consent of the other, it came 
to an end on the death of either, for the con¬ 
sent was a condition precedent and power 
could not be exercised until the condition was 
satisfied. Far from the adoption taking plaoe 
during the life-time of both, it was not even 
mooted during the life-time of Chinamma. 
An authority to one’s widow and executor to 
adopt had been held to be invalid. (The 
ceremony of adoption was performed by 
Papamma not of her free will but under 
coercion, and by her subsequent acts she did 
not and could not ratify the ceremony of 
adoption and thereby render it valid as 
against the reversioners. The motive on the 
part of Papamma for adoption was to avert 
a prosecution and to secure possession of the 
estate for herself and would render the cere¬ 
mony void. The ceremony was performed 
net in due exercise of her power of adoption 
but in fraud thereof. Papamma believed and 
continued to assert in her appeals to the High 
Qourt until December 1892, that she had 


adopted the father of Narayya and that the 
adoption of Narayya was contingent on the 
result of the said appeals and, therefore, the 
adoption was invalid against the reversioners. 
VeDkayamma as a Hindu widow had no 
authority to give her husband’s only son in 
adoption, and such giving in adoption by her 
was invalid). 

Reference was made to Kali Komul 
Moiumdor v. JJmma Shankar Moitra (1); 
Annnpurni Nachiar v. Forbes (2); Haradhun 
Mookerjea v. Muthaianath Milker jea (3); 
Maharani Indar Kunwar v. Maharani Jaipal 
Kunwar (4); Ohowdhry Pudum Singh v. 
Koer Oodey Singh (5); Mutasaddi Lai v. 
Kundan Lai (61; Sir Moses Montefiore v. Peter 
Browne{ 7); Bhaiya Rabidat Singh v. Maharani 
Indar Kunwar (S); Amrito Lall Dutl v. Sumo- 
mope Da si (9); Surendro Keshab Roy v. Doorga - 
soondery Dossee (10); Akhoy Ohunder Bagchi 
v. Kalapahar Raji (11); Macnaghten’s con¬ 
siderations of Hindu Law, page 171, and 
Appendix XXI. 

West and Buhler, page 977, afford no 
assistance to respondents, for the law in force 
in Bombay is against joint adoption. Farwell' 
on Powers 2nd Edition, page 454, Mayne’s 
Hindu L\w (7th Edition) page 144. 

Sir E. Clarke , K. C ., contended that the 
Will of Narayya was proved to be genuine 
and the power given to the widows was valid 
and could be exercised by Papamma after the 
death of her co-widow. There is no au¬ 
thority for the statement that an adoption 
under ooeroion was ipso facto void, and that 
under the law of contract, it was only voidable. 
Papamma lived for many years and ratified 
the adoption by her conduct. The true 
construction of the Will was that two widows 
had to agree on the desirability of an adoption 
and as soon as this was done, the senior was 

to adopt. The joint power to adopt, was valid 

(1) 10 I. A. 139; 13 C. L. R. 379; 10 C. 232. 

(2) 26 I. A. 156; 23 M. 1; 3 0. W. N. 730. 

(3) 4 M. J. A. 414; 18 Eng. Hop. 758; 7 W. R. (P-0.) 
71; 1 Suth. P. 0. J. 213; 1 Sar. P. C. J. 375. 

(4) 15 I. A. 127; 15 C. 725. 

(5) 12 M. I. A. 350; 12 W. R. (P. C.) 1; 2 B. L. R. 
101 (P. 0.); 20 Eng. Hop. 371; 2 Suth. P. C. J. 219; 2 
Sar. P. 0. J. 447. 

(6) 33 I. A. 55; 3 A. L. J. 246; 1 M. L. T. 93; 8 Bora. 
L. R. 371; 16 M. L. J. 174; 28 A. 377. 

(7) 7 H. L. 0. 241 at p. 263; 4 Jur. (n. s.) 1201; 11 
E. It. 96; 115 It. It. 132. 

(8) 16 I. A. 53 ; 16 C. 556. 

(9) 27 I. A. 12S; 27 0. 9: 6; 4 C. W. N. 549. 

(10) 19 1. A. 108; 19 0. 513. 

(11) 12 I. A. 198- 12 C. 406. 
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according to Hindu Law and must be inter¬ 
preted in the sense that on the death of one, the 
power passed on to the survivor. The adop¬ 
tion was for religious purposes in order to 
provide an heir to the deceased who could 
perform the religious ceremonies for the good 
of his soul. The second adoption wa 9 per¬ 
fectly valid as unlimited power to adopt was 
not exhausted by one adoption, in case the 
adoptee died. The principles of the English 
Law regarding the powers of donees to 
exercise the same jointly should not be ap¬ 
plied to the Hindu Law as a gift by a Hindu 

of a power of disposition by his Will over his 
estate was valid. 

Reference was made to Annapurna Nachiar 
v. Forbes (2); Akhoy C bunder Bag chi v. 
Ralapahar Haji (11); Maharani Indar Kunwar 
v. Maharani Jaipal Kunwar (4); Kannapalli 
Suryanarayana v. Pucha Venkata Ramana 

(12); Hanoomanpers md Panday v. Musammat 
Babooee Munraj Kunweree (13); Bai Moti - 
vnhu v. Bai Mamubai (14); Bhaga’oiti 
Barmanaya v. Kali Oharan Singh (15). 

Sir E. Richards , K, 0. supported the argu¬ 
ments of Sir E Clarke , K. 0. 

Sir Robert Finlay , K . 0., in reply referred to 
Rani Srimati v. Khaeendra Narain Singh (16) 
and Hunter v. Attorney General Hood (17). 

At the time the judgment was delivered, the 
question of costs was raised. 

Sir R. Finlay argued that costs should be 
given to the successful party. 

[Lord Moulton: What order should we 
make?] 

.Lord Shaw: Is this a large estate?] 

.Mr. Ameer Ali: The questions were 
delicate and important and the parties had 
to come into the Court to have the matter 
settled.] 

[Lord Shaw: Is there any general fund 
which should bear the costs?] 

[Mr. Ameer Ali: Action arose on account 
of the Will of the testator.] 

(12) 33 I. A. 145; 10 C. W. N. 921; 4 C. L. J. 171; 
16 M. L. J. 276; 8 Bom. L. R 700; 3 A. L. J.702; 29 M. 
382; 4 0. L. J. 171; 1 M. L. T. 260. 

(13) 6 M. I. A. 893; 18 W. R. 81 (note); 18 Eng. 
Rep. 347; Sevestre 253 N.; 2 Suth. P. 0. J. 29; 1 Sar. 
P. 0. J. 552. 

(14) 21 B. 709; 24 I. A. 73, 1 C. W. N. 366. 

(15) 10 Ind. Cas. 641; 15 C. W. N. 393; 9 M. L. T. 
411; 13 0. L. J. 434; 21 M. L. J. 387; 8 A. L. J. 433; 
13 Bom, L. R. 375; 38 C. 468; (1911) 2 M. W. N. 295; 
38 I. A. 54 at p. 64. 

(16) 31 J. A. 127; 31 0. 871; 9 C. W. N. 74. 

(17) '(1899) A. 0. 309; 68 L. J. Oh. 449; 47 W. R. 
673; 80 h. T. 732; 16 T. L. R. 384. 


Mr. De Gruyther argued that as the dis¬ 
pute arose on administration, the costs should 
com6 out of the estate. 

Sir E. Clarke contended that his client was 
successful in Nazvid case and obtained costs 
in the High Court. Costs should be given only 
on issues on which their Lordships had given 
their judgments. His client was brought in 
a very late stage in the proceedings and, 
therefore, he was entitled to ali costs except 
what would fall to the share of the issues on 
which judgments were given. 

JUDGMENT. — 

Lord Moulton.— The further question now 
for consideration in these consolidated 
appeals is the ownership of the Zemindari of 
Medur. It is common ground that at one time 
this zemindari belonged to Narayya Appa Row, 
the son of Venkataramyya Appa Row, who’ 
will for convenience be referred to as Narayya 
the younger. It is also common ground that 
Narayya the younger died intestate on the 
4th August 1895. The points in dispute are 
whether at the time of his death, Narayya 
the younger had become by adoption the 
son of Raja Narayya Appa Rao Bahadur 
Garu, who died on the 7th December 1864 
(and who will for convenience be referred to 
as Narayya the elder), and whether if suoh 
adoption took place, it had ohe efFect of 
divestiDg him of the Zemindari of Medur. In 

order that the respondents in this appeal may 

sustain their claim to a share of the Zemindari 
of Medur, it is necessary that they should 
succeed on both these points, inasmuch as 
their claim by inheritance from Narayya the 
younger depends on his having been validly 
adopted into the family of Narayya the elder. 
Their claim must, therefore, fail if he was not 
validly adopted, or if, having been so adopted, 
he thereby forfeited his right to the Zemindari 
of Medur, which appears to have been 
ancestral property in his family of origin. 

The alleged adoption took place after 
the death of Narayya the elder and was 
made by this widow Papamma. The 
respondents claim that this adoption was a 
valid exercise of the powers given by the 
last Will of Narayya the elder. The appel¬ 
lants, on the other hand, contend that 
the power of adoption whioh purported 
to be given by the said Will was in itself 
invalid, and that even if the power was 
valid as given in the Will, the alleged adoption 
was not in accordance with that power, and 
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was accordingly of no fores or validity. If 
the appellants succeed in making good either 
of these objections to the validity of the 
adoption, the whole claim of the respondenls 
admittedly falls to t>e ground, and their 
Lordships have, theereore, considered it 
desirable that these points should he fully 
argued in the first instance as preliminary 
points, and that they should express their 
opinion on them before considering the 
other portions of the case. 

The Will of Narayya the elder is dated the 
6th day of December 1864, i. e., immediately 
previous to his death. He was a member of 
the Velama branch of the Sudras caste. He 
had two wives named respectively Fapamma 
and Chinnamraa. So much turns upon 
the language of this Will that it is advisable 
to cite it in full. It reads as follows: — 

“As my illness increased, and as I think 
I would not survive, you both should divide 
in equal shares my zemindari Nidadavole 
and Bahargali parganas and Amberpet 
pargana, the cash in the upstair building 
and all other moveable and immoveable 
property. It has been arranged that my 
nephew (sister’s son) Chiraniivi Vellaoki 
Venkafa Krishna Row should enjoy heredi¬ 
tarily from son to grandson the profits of 
the village of Mandur attached to Amberpet 
Muttab, and also of Nagulapalli and Roju- 
potepalli villages attached to the taluqdar /, 
and that my brothers in-law Vella-ki Jagan- 
nadha Row Garu and Vellanki Sura Row 
Garu should enjoy hereditarily the profits of 
the village of the Undrajavarara attached to 
Nidadavole pargana , paying every year the 
peisheush fixed therefor at the sub division 
according to the kistbund (instalments). You 
both should maintainour Samastanam,servants, 
clerks, dasis and other servants. You should 
for the most part live in harmony with my 
younger brother Chiianjivi Venkatadri Appa 
Row. You should adopt a boy who is our 
sannihita (one closely related) whenever it 
strikes you that our samastanam should 
continue. In all matters, both should act 
without quarrelling. I have this day alone 
caused a petition^ to be written and sent to 
the Collector of Godavari in regard to this 
matter. You both should without fail act 
according to the aforesaid paddhalis (terras).” 

The Will is signed by the testator and 
witnessed by four witnesses, and under 
their names oorae the words:_ 


‘ We both have agreed to act according to 
the aforesaid terms*” 

and this is signed by Paparama and Chin¬ 
namraa. 

Chinnamraa died in 1881. It was not 
until the year 1885 that any steps were 
taken with regard to the adoption of a boy, 
but in that year, the surviving wife Papamma 
purported to adopt Y'enkatararaayya, 
the father of Na-ayya the younger. This 
so-called adoption of Verkitararnayya was 
declared by the Court to be invalid, and 
thereupon in the year 1890, Papamma 
purported to adopt Narayya the younger. 

The appellants contend that the proper 
construction of the language of the Will is, that 
it gives a joint power of adoption to the two 
wives, to be exercised when they shall think 
it desirable that the testator’s samastanam 
should continue. They contend that such a 
joint power of adoption is ,in itself invalid, 
inasmuch as only one wife can adopt, and they 
further say that, even if this be not so, 
the occasion for the exercise of the power 
is when the two wives should jointly decide 
that it was desirable that the family should 
be continued, and the act must then be the 
joint act of the tw ) wives. If this bo so, it 
follows that the power could not be exercised 
after the death of one of the two wives, 
since thereafter there could be neither 
agreement nor joint action. 

It is somewhat, difficult to set. out precisely 
the cintentions of the respondents on these 
points. Their Counsel admit that while 
both the widows were living, no adoption 
could take place without the consent of both. 
But they contend that the proper inter¬ 
pretation of the language of the Will is that 
when the two widows should agree on tfce 
desirability of adoption taking place and on the 
person to be adopted, the adoption should be 
carried out by one of the widows (preferably 
the first wife) who would thereby bsoome ia 
law the mor.her of the adopted child. They 
contend that, a joint power of adoption is valid 
by Hindu La w and must be interpreted in the 
ab)ve sense, and, further, that on the death 
of the one widow, the power both of ohoioa 
and adoption would, under the terms of the 
Will, pass to the survivor. 

Before examining the validity of these 
contentions, it, will be well to clear lib one 
or two points upon which their Lord* 
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ships are of opinion that no reasonable doubt 
can exist. 

In the first place there could be no power 
of adoption by either or both of the widows 
in the present oase excepting such as might 
be derived from tbe powers given by the Will. 
In this part of India, at all events, a widow 
has no power to adopt a son to a deceased 
husband excepting by express authority given 
by him in bis life-time or by Will. In the next 
place, only one wife can receive the child in 
adoption so as to step into tbe position of 
being its adoptive mother. This is evident 
from tbe cases which establish that tbe 
receiving mother acquires in the eye of the 
law the same position as a natural mother, 
to such an extent that her parents become 
legally the maternal grandparents of the 
child. To hold that a child could bear such 
a relationship to more than one mother 
would be entirely contrary to settled law and 
would produce inextricable confusion in 
the law of inheritance. 

But it does not follow as a matter of 
necessity from these considerations, that a 
power given to more than one wife to adopt 
must be an invalid power. In many matters, 
custom solves difficulties which appear to 
be insoluble when the questions are considered 
from a purely logical point of view. In 
the very question that is before their Lord- 
ships, there are indications in the cases 
cited that in some parts of India such a 
power might perhaps be interpreted as 
giving a preferential right of adoption to 
the first wife. But their Lordships are of 
opinion that the validity of a joint power 
of adoption and its interpretation are ques¬ 
tions of far-reaching importance in Hindu 
Law and that in the present case the materials 
for deciding them are very insufficient. 
They would greatly regret to find themselves 
compelled to decide such questions on imper¬ 
fect materials, and inasmuch as in the view 
which their Lordships take of this case, it is 
not necessary that these points should be 
deoided, they desire to express no opinion 
upon them, and will assume for the purposes 
of their decision that the respondents are 
right in (heir contention that such, a joint 
power of adoption given to the two widows 
was, if properly interpreted, a valid power, 
and that if they had agreed to a person to 


be chosen for such adoption, they could have 
validly executed the power. 

There remains the second point, i.e, % 
whether the power given by the Will was 
exerciseable by the surviving widow alone 
after the death of the other. 

The arguments of the appellants on this 
point are, that upon a proper construction 
of the Will, it gives a joint power to the 
two wives to be exercised when they jointly 
come to the conclusion that it is desirable 
that it should be exercised, and that it 
should then be exercised only in case of a 
boy to be chosen by them jointly. As a 
mere matter of construction, their Lordships 
are of opinion that the appellants are right 
in this contention and in an ordinary case 
of the giving of a joint power to two donees, 
the legal consequences claimed by the appel¬ 
lants would follow. 

But the respondents claim that this must 
not be treated as a mere question of con¬ 
struction. They submit that the continua¬ 
tion of the line of the testator must be taken 
to have been for religious purposes, in 
order that he might have the advantages 
of an heir who could perform the 
religious ceremonies affecting his future life. 
They, therefore, contend that this Board should 
put aside all rules of law prevailing in 
England with regard to joint donees of a 
power and should, as a matter of judicial duty, 
give effect to the intention of the testator 
with respect to procuring for himself an heir 

i 

by adoption, and not permit that intention 
to be defeated by its becoming impossible 
of execution by the two donees jointly by 
reason of the death of one of them. 

Their Lordships are of opinion that this 
reasoning is unsound. In all cases, the 
primary duty of a Court is to ascertain from 
the language of the testator what were his 
intentions, i e., to construe the Will. It is 
true that in so doing they are entitled and 
bound to bear in mind other matters than 
merely the words used. They mast consider 
the surrounding circumstances, the position 
of the testator, his family relationships, the 
probability that he would use words in a 
particular sense, and many other things 
which are often summed up in the sunevhat 
pic'uresque figure “The Court ?is emitted to 
put itself into the testator’s armchair”. 
Among such surrounding circumstances, which 
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the Court is bound to consider, none would be 
more important than race and religions opi¬ 
nions, and the Court is bound to'regard as pre¬ 
sumably (and in many cases certainly) present 
to the mind of the testator influences and aims 
arising therefrom. But all this is solely as 
an aid to arriving at a right construction of 
the Will, and to ascertain the meaning of its 
language when used by that particular 
testator in that document. So soon as the 
construction is settled, the duty of the Court 
is to carry out the intentions as expressed, 
and none other. The Court is in no case 
justified in adding to testamentary 
dispositions. If they transgress any legal 
restrictions, they must be disregarded. If 
they leave any eventuality unprovided for, 
the estate mu6t, in case that eventuality 
arises, be dealt with according to the law 
which provides for succession of property in 
the absence of testamentary directions 
applying thereto. But the Court never adds 
to a Will anything which needs to be done by 
testamentary disposition. In all cases it 
must loyally carry out the Will as properly 
construed, and this duty is universal, and is 
true alike of Wills of every nationality and 
every religion or rank of life. 

This fundamental principle does not clash 
with the principle that the Court will not 
necessarily apply English rules of construction 
to such a Will as we have here to deal 
with. These rules of construction amount in 
many cases to nothing more than saying that 
a special phrase which may be used in more 
than one sense shall prim a facie be deemed to 
be intended to bear one particular meaning 
unless from the consideration of the context 
or the surrounding circumstances, the Court 
can come to the conclusion that it is there 
used in a different sense. In other cases the 
rules are the expression of such tendencies 
in the Court as the desire to avoid an 
intestacy or the presumption in favour of 
immediate vesting of an estate. Such rules 
are purely an English product, based on 
English necessities and English habits of 
thought, and there would be no justification 

in taking them as our guide in the case of 
Indian Wills. Nor does this fundamental 
principle clash in any way with what is 

sometimes called ‘giving a liberal interprets- 
tion” to native Wills. That native testators 
should be ignorant of the legal phrases 


proper to express their intentions, or of the 
legal steps necessary to carry them into effect., 
is one of the most important of the 
‘surrounding circumstances” which the 
Court must bear in mind, and it is 
justified in refusing t> allow defects in 
expression in these matters to prevent the 
carrying out of the testator’s true inten¬ 
tions. But those intentions must be 
ascertained by the proper construction of 
the words he uses, and once ascertained they 
must not be departed from. 

Applying these principles, their Lordships 
have to ascertain the true intentions cf 
the testator from th6 language used in the 
Will. The words are “You should adopt 
a boy who is our sanriihiba (one closely 
i elated) whenever it strikes you that our 
s unaslanam (family) should continue.” Such 
an adoption would have effects of two 
very different kinds. In the first place it 
would provide someone who would offer 
the customary oblations for the good of 
the soul of the testator, and in the second 
place it would change the succession of 
the property. The devolution after the 

death of the widows would no longer be 
to the persons entitled to succeed on an 
intestacy, but to the heirs of the person 
adopted. Counsel for the respondents would 
have us regard the religious motive as 
t he overmastering one, so that the inten¬ 
tions of the testator must be treated as 
if they were dictated by it alone. Their 
Lordships fully appreciate how strong such 
a motive may be expected to be in the 
mind of a Hindu. But in their L)rdship 9 * 
opiuion the language of the testator points 
to the predominance of the secular motive. 
He does not direct, that there shall be an 
adoption, as he would naturally have done, 
had he wished in all events to seonre 
that there should be a son to perform 
the due religious rites. He makes it depend 
on the opinion of his widows whether and 
when an adoption should take place. It 
is common ground tnat the occasion for an 
adoption would not arise iu the lifetime 
of the two widows unless they b>th agreed to 
use the power, and there is nothing which 
indicates any intention to interfere with 
their freedom of choice iu the matter, whether 
the true interpretation be that the power 
was joint or several, 
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that if it should strike us that the 


But this does not exhaust the material 
which we have for arriving at the testator’s 
true intentions. In judging of the light 
in which the directions of the testator are 
to be regarded, it is legitimate to look at 
the contemporaneous document referred to 
in the Will which he wrote or caused to 
be written with the express intent to render 
clear his wishes with regard to his 
succession. This document has, of course, 
no testamentary effect, but it is legitimate 
to look at it as one of the surrounding 
circumstances in order to test the soundness 
of the principle of interpretation pressed 
upon us by Counsel for the respondents. 
In the Will the testator writes : 1 have 

this day alone caused a petition to be 
written and sent to the . Collector of 
Godavari in regard to this matter.” This 
petition, which is signed by the testator 
and bears the same date as the Will, is 
substantially a repetition of it, though the 
language is not precisely the same. The 
passage relating to adoption reads thus : 
“That, if it should strike them (i.e., his 
widows) to continue the samastanam , they 
should adopt, a boy who is my scinnihita 
This language emphasizes that which is 
expressed - also in the Will, viz. % that the 
adoption should only take place if and 
when the widows thought it desirable that 
such should be the case, or in other words 
if and when they thought it desirable that 
the succession to the property should be 
changed. Had the testator been moved by 
an overmastering religious motive to secure 
that there should be someone to act as his son 
after his death, it is inconceivable that he 
would have used such language or made such 
provisions relating to the future adoption of 
a sou. He would have directed that an 
adoption should take place and not left 
it to depend on the problematical concur¬ 
rence of his widows in their views as to 
its desirability. 

For what it is worth, it is clear that 
this was the interpretation put upon the 
Will by the widows themselves. It will 
be remembered that they signed the 
Will at the date of its execution and 
promised to act according to its terms. 
Three days after this, they wrote to the 
Oollecbdr of G-odavari referring to these 
provisions of the Will in the words and 


samastanam should continue we should adopt 
a boy who is our s&nnihit&.” The testator 
died in 1864. His widow Ohinnamma died 
in 1881 leaving Papamma surviving her. 
It is not until 1885, four years after the 
death of Chinnamma, that any steps to 
adopt a boy were taken. It is clear, therefore, 
that the widows who were acquainted with 
the provisions of the testator’s Will at 
ihe time and undertook to carry them 
into effect, did not interpret them as 
doing more than leaving them quite free 
to adopt or not, as they might think desir¬ 
able. 

Their Lordships are, therefore, of opinion 
that in the present case, there is nothing 
which requires or justifies them in interpret¬ 
ing the provisions of the Will with regard 
to the adoption in any special way arising 
from the fact that the testator was a 
Hindu. They must adhere to the plain 
meaning of the language used. So con¬ 
struing it, they are of opinion that it gives 
to the widows jointly the power to adopt 
a son, should an occasion arise whioh in 
their opinion makes it desirable so to do. 
The power is a joint power and the occasion 
on which it is to be exercised depends 
on their joint opinion. Ill other words, 
the exercise of the power is vested in the 
discretion of the joint donees. Now it is 
clearly the law that in such a case the 
death of one of the donees puts an end 
to the joint power. This is not by virtue 
of any peculiar doctrine of English Law or 
of any series of English decisions. It 
flows from the nature of a joint power. 
If power is given to A and B persona 
designata to do an act if and when they 
think it desirable, the occasion cannot arise 
nor can the power be exercised unless they 
are both living and in agreement as to 
the act. This cannot be the case after 
the death of one of them and the con¬ 
sequence is that the survivor cannot do 
the act because he has not the warrant 
of the agreement of his late colleague nor 
can he then do the act, seeing that the 
authority to do it is only given to the 
two acting jointly The case is different 
when the power is vested not in persona 
designata but in the occupants for the time 
being of a specified office such as executors 
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or trustees, but that ia not the case which 
we have to consider here. 

The point may perhaps be put in a 
simpler form not involving any appeal to 
legal doctrines as to joint donees of a 
power. Their Tnrdships are of opinion 
that the words of the Will when properly 
construed relate to choice and adoption by 
the two widows acting jointly. Hence 
those words refer only to the period of 
time when both widows are living. The 
Will is silent as to the period after the death 
of one of the widows and if their Lordships 
were to hold, that Papamma could adopt a 
son after Chiunamma’s death, they would 
be providing for a period of time which 
the testator left unprovided for, and 
unnoticed in his Will, i.e , they would be 
making an addition to his testamentary 
dispositions which is a thing that no Court 
is entitled to do. 

It follows, therefore, that at the death of 
Chinnamma the power to adopt given to 
his widows by the testator came to an 
end, and, therefore, the alleged adoption of 
Narayya the younger is of no validity. 

On the consolidated appeals (judgment 
in one of which has already been delivered 
on the 24 h July 1913*) their Lordships 
will, therefore, humbly advise His Majesty 
to affirm the decree of the High Court of 
Madras, dated the 20oh November 1905, so 
far as it dismissed with costs Appeal No. 32 
of 19C4, and to reverse the said decree 
and the decree of even date therewith so 
far as they dismissed with osts Appeals 
Nos. 122 and 123 of 1900, and allowed 
with costs Appeal No. 41 of 1904, and 
that it ought to be declared that the 
adoption of Narayya Appa Row, the son 
of Yenkataramayya Appa Row, the Zeminiar 
of Medur and Venkayararaa Row his wife, 
by Papamma the widow of Narayya Appa 
Row, the Zemindar of Nidadavole, was 
invalid, and that on the death of Venka- 
yamma Row, Rangiah Appa Row and 
VeDkata Narasimha Appa Row, both now 
deceased, become entitled as reversionary 
heirs to the estate of Medur and the lands 
and moveable properties appertaining thereto 
and further that the said estate and the 


* See 21 Jnd. Cas. 339; 17 C. W V 12 *}. i i \r . 
T 259 I19I3) »,. W. tf.70l;2-, M. 

J. 393; lo Bum. L. It. 1010.— Ed. 


lands with mesne profits and the move- 
able property appertaining thereto, ought 
to be divided into moieties between the 
appellaats, viz: (1) Venkatadri Appa R>w, 
the only son of the said Rangiah Appa 
Row, as to one such moiety, and (2) 
Meka Venkataramayya Appa Row and 
Sobhanadri Appa Row, the two sons of 
Venkata Narasimha Appa Ro w, as to the 
other moiety. 

With regard to the costs, their Lordships 
think that as to the Nidadavole estate, there 
ought to ba no costs in the Privy Council, 
aud as to the Medur estate, there ought to be 
no costs either in the Privy Council or in 
the Courts below. 

Decree affirmed. 

Solicitors for the Representatives of Raja 
Narasimha Appa Row : Messrs T. L. 
Wilson Sf Co. 

Solicitors for Raja Parathasarathy Appa 
Row: Messrs. Chapman , Walker Sf Shephard. 

Solicitor for Raja Venkatadri Appa Row: 
Mr. Douglas Grant . 
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SUBRAMAN1A CHETTIAR and others— 

Respondents. 

Limitation Act (IXoJ 1908), Sch.I, Arts. 48,49-lfoveaW# 
property , originally obtained lawjully but subsequently 

C Z V 7rf —Article 48 applies-Contract 

Act (IX of 18/2), 98. 108, 178 —Possession of vendor to 
p<iss good title must be juridical and not physical — 
Mere bona fide oj purchaser , not enough. 

A suit for the recovery of a specific, moveable 
property, winch has boon originally obtained law- 

u ? u . ias 8 i ,1C0 boon unlawfully converted or 
retained 13 governed by Article 48 and not Artiole 
49 of the Limitation Act. 

Arunachalam Pillni v. Alagianambia Pillai, 8 M. L. 
I. not applied. 

fion-n tat \ Hussain, 29 A. 579j A. W. N. 

1 7) 181; 4 A. L. J. 671, Qopalasami Iyer v.Subra* 

l" a "! a *2 Lid. Cas. 207; 22 M L.J. 152; (1911) 

f 19 °i 3r > M. 030; 10 M. L. T. 572, Nand- 

I r{ iakc, ' ie, J v ; rhc Bank of Bombay, 4 Ind. Cas. 652; 

II Bom. L. R. 920 and Nandlal Thakersey v. The Bank 
f Bombay, o Tml. Cas. -157; 12 Bom. L. R. 816, fol- 
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Sections 108 and 178 of the Contract Act as well as 
section 41 of the Transfer of Property Act and the 
sections dealing with reputed ownership in the 
various Insolvency Acts proceed upon the principle, 
that prima facie the rights of the legal owner should 
be protected, unless he has done something to induce 
innocent purchasers or pledgees into the belief that 
the intermediate possessor is the true owner. Mere 
bona fide on the part of the purchaser or pledgee is 
not enough; he will have to prove that by some act 
or omission, the true owner has forfeited his right 
to recover back his possession. Ic is, therefore, 
incumbent upon the party resisting the claim of the 
true owner to adduce strict proof of the equities 
which have arisen in his favour or of the laches 
on the part of the owner which have led him to ad¬ 
vance the moneys. 

Sections 108 and 178 of the Contract Act apply only 
to cases where the intermediate possessor is entitled 
to a legal dominion over the property and not to cases 
where he has simply the custody of the property. 

Greenwood v. Holquette , 12 B. L. R. 42; 20 W. R. 467, 
Seager v. Hukma Kessa, 24 B. 458; 2 Bom. L. R. 403; 
Naganada Davay v. Bappu Chettiar , 27 M. 424; 14 M. 
L. J. 69, followed. 

Petition, under section 25 of Aot IX of 
1837, praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge of Nagapalam, in S. C. No. 1023 of 
1911. 

Mr. R. Kuppusiwmy Aiytr (with him Mr. 
V. Vaidyanatha Aiyar ), for the Petitioner. 

Mr. T . V . OopalGsawmy Mud a liar, for the 
Respondents. 

JUDGMENT.—The plaintiffs case is 
that he gave the jewel in dispute to one 
Kolandasawmy Pather, the husband of the 
1st defendant and the father of the 2nd 

defendant, on the 19th May 1907 on the 

representation of Kolandasami that there 
was a demand for the said jewel, that he 
would show it and bring it back and that if 
the purchaser liked the jewel, he would 
settle the price in the presence of the 
plaintiff.” Kolandasami did not act up to 
his representations, but on the 20ch June 

1907, be pledged it with the 3rd defendant 
and received from him a sum of Rs. 175. 
Kolandasami not having redeemed the jewel 
from the 3rd defendant, the 3rd defendant 
asked the plaintiff to sell this jewel for 
him. The plaintiff then came to know that 
it was his own jewel and he asked the 
3rd defendant to restore it to him. The 
third defendant refused. Hence the suit. 
I ought to mention that Kolandasami died 
two or three months after the jewel was 

giveu to hi m. 


The plea of the 3rd defendant is that the 
suit is barred by limitation, inasmuch as 
the pledge to him was on the 20th May 1907 
and the present suit was brought in 1911. His 
second plea is that under any circumstances 
he is entitled to be re-paid the money given 
by him to Kolandasami with interest, before 
the plaintiff can claim to recover the 
jewel. 

The Subordinate Judge came to the con¬ 
clusion that the suit was not barred by 
limitation. He held that Article 48 of the 
Limitation Act was applicable to the suit 
and that, as the suit was brought within 
three years of the plaintiff’s knowledge that 
the jewel was in the possession of the 3rd 
defendant, it was within time. Mr. Kuppu- 
sami Aiyar argaed that the proper Article 
applicable to the case was Article 
49. I cannot accede to this contention. 
There is no doubt that this was a case of 
conversion. The original undertaking which 
was a lawful one was to show the jewel to 
persons willing to purchase it. It was on 
the'20bh June 1907, when Kolandasami con¬ 
ceived the idea of treating the property as 
his own and of pledging it, that he con¬ 
verted to his own use the plaintiff’s jewel. 
The case of Arunachalam Pillai v. Alagianam - 
bin Pillai (1) has no bearing upon this ques¬ 
tion. The observations of the learned Judges 
in Ram Lai v. Qhulam Husain (2) go to show 
that in the case of a specific moveable pro¬ 
perty, which was originally obtained lawfully 
but has since been unlawfully retained, the 
proper Article applicable would be Article 
48. The case of Gopalisami Iyer v. Subra - 
mania Sastry (3) is also an authority for 
that position. See also Nanilil Thakersey v. 
Bank of Bombay (4) and Nandlal Thakersey 
v. Bank of Bombay (5). I agree with 
the Subordinate Judge that the suit is in 
time. 

The second question is not altogether free 
from difficulty. Mr. Kuppusawmy Aiyar 
relies upon section 178 of the Contract Act 
and says that the pawnee in this case got 
the jewel in good faith and consequently 

(1) 3 M. L. T. 324. 

(2) 29 A. 579; A W. N\ (1907) 18 i; 4 A. L. J. 671. 

(3) 12 lad. Cas. 207; 22 M. L. J. 152; (1911) 2 M. 
W. N. 190; 35 M. 636; 10 M. L T. 572. 

(4) 4 Ind. Cas. 652; 11 Bom. L. R. 926. 

(5) 5 hid. Cas 457; 12 Bom. L R. 316, 
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he bad acquired a good title for the Pay¬ 
ment of the money which Kolandasami had 
taken from him; and he argues that the 
proviso to section 178 has no application to 
this case as the jewel was not obtained by 
his client or by Kolandasami by means of an 
offence or fraud. 

Before I refer to the decided cases on the 
point, I may observe that sections lb8 and 
178 of the Contract Act, as well as section 
41 of the Transfer of Property Act and the 
sections dealing with reputed ownership in 
fcbe various Insolvency Acts proceed upon 
the principle that prir.d fide the rights 
of the legal owner should be protected, 
unless he has done something to induce 
innocent purchasers or pledgees into the 
belief that the intermediate possessor is the 
true owner: mere bona fide on the part of 
the purchaser or pledgee is not enough; he 
will have to prove that by some act or 
omission, the true owner has forfeited his 
right to recover back his possession. It is, 
therefore, incumbent upon the party resist¬ 
ing the claim of the true owner to adduce 
strict proof of the equities which have 
arisen in his favour and of the laches on 
the part of the owner which have lad him 

to advance the money. 

It has been pointed out in Greenwood v. 
Holquett e (6) that section 108 of the Con¬ 
tract Act will apply only to cases where 
the intet mediate possessor is entitled to a 
legal dominion over the property and not 
to cases where he has simply the custody 
of the property; end it is further painted 
out that the person in possession iu order 
that he may give a good title must have a 
qualifiedownership over the property and if the 
property had beeu given to him for a particu¬ 
lar timeor forastated purpose, such possession 
will not enable him to give a gocd title. That 
is also the view taken by Sir Lawrence 
Jenkins, C. J., in Seager v. Huhma Kessa (7). 
The learned Chief Justice points out that, 
unless there is judicial possession in a 
person, he cannot confer any title on a 
third party. The only Madras case cited in 
argument is Naganada Davay v. Bappu 
Chettior (8). That case concurs with the 
view taken in Greenwood v. Holqnette (6). 

The observations in the judgment aro 

(6) 12 B. L. R. 42; 20 W. R. 407. 

(7) 24 B. 458; 2 Bom. L. R. 403. 

(8) 27 M. 424; 14 M. L. J. 09. 


opposed to the contention of the learned 
Vakil for the petitioner that under section 
178 all that is needed is physical possession 
in the pawner and bona fides on the part of 
the pawnee, whereas under section 108, it 
is neoessary to show further that the 
pawner was the ostensible owner of the 
article. The case of Naganuda Davay v. 
Bappu Chettiar (8) was, no doubt, one of 
gratuitous bailment, but the principles laid 
down by the learned Judge apply to cases 
of entrustment for a particular purpose. It 
has been strenuously argued before me 
that the possession of Kolandasami was 
that of an agent for sale and that he had a 
right to retain possession of the jewel und 
he cannot be said to have come into posjos- 
sion of the property by means of any 
offence or fraud. I have gor>9 through the 
evidence fully, and I am satisfied that the 
statement in the plaint that Kolandasami 
was given the jewel only for the purpose of 
showing it to intending purchasers, has been 
established. The sale pi ice wa9 to be 
settled iu the presence of the plaintiff and 
I cannot accede to the contention that 
Kolandasami was an agent for the sale of 
the jewel. I have, therefore, come to the 
conclusion that this plea of the defendant 
that he has got a right to be paid back 
his money before he can be asked to deliver 
the jewel is unsustainable. I hold that 
upon both the points, the Subordinate Jndge 
was right and I dismiss the petition with 

4 

costs. 

As regards the memorandum of objections, 
I do not think that the plaintiff can claim 
any costs agaiust the 3rd defendant. He 
acted honestly throughout. As defendants 
Nos. 1 and 2 are not before me, I do not 
think it necessary to vary the order of the 
Subordinate Judge in this respect. The 
memorandum of objections is also dismissed. 
No costs. 

Petition dismissed . 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 542 of 1913. 

Criminal Revision Petition No. 438 of 

1913. 

4 AND 

Criminal Appeal No. 509 of 1913. 

January 16, 1914. 

Present :—Mr. Justice Ayling and 
Mr. Justice Oldfield. 

In Cr. Rev. Case No. 542. 

MARGAM AIYAR— Complainant — 

Petitioner 

versus 

S. J. MERCER —ACCUSED—Respondent. 

Railways Act (IX oj 1890J, ss 3 (A), 7, 122 (2), 138 
—Right of owner tc eject trespasser—Civil wrong may be 

criminal offence, if attended with force and violence _ 

Possession lawful, when becomes unlawful—Railway 
employee how to be ejected from staff quarters, 

Section 122 (2) of the Indian Railways Act (IX of 
1890) cannot be applied to eject a Railway employee 
from the staff quarters ocoupied by him while under 
employment of the Railway Company. Staff quarters 
or any building of a residential character cannot be 
deemed to be part of a Railway “within the meaning 
of seotion 3 (4) of the Act.” 

Possession of the staff quarters lawfully obtained 
by a Railway employee, while under the service of 
the Railway, can be lawfully determined only by 
steps taken under section 138 of the Railways Act, 
and the fact of his dismissal does not, by itself, 
put an end to his right of possession. 

In order to render such possession unlawful, 
there must be an interruption of possession, and a 
re-entry after such interruption. 

it cannot be said that a true owner may, at all 
times, enter his own premises and use force and 
violence to eject a trespasser; such an act, though not 
tortious and actionable, may still give rise to criminal 
liability if attended with force and violence. 

Harvey v. Bridges, 14 M. & W. 437; 3 D. & L. 55; 9 
Jur. 759; 14 L. J. Ex. 272; 68 R. R. 718; Lows v. 
Telford, 1 A. C. 414; 45 L. J. Ex. 613; 35 L. T. 69; 13 
Cox. C. C. 226, distinguished. 

Beddal v. Maitland, (1881) 17 Ch. D.174; 50 L. J. Ch. 
401; 44 L. T. 248: 29 W. R. 484; Newton v. Harland, 1 
M. & G. 644; 1 Scott, (n. r.) 474; 2 Jur. 350; 10 L. J. 
C. P. 11; 56 R. R. 488; 133 Eng. Rep. 490, followed. 

Russell on Crimes, 7th Edition, Vol. I, p. 442, 
Appavu NayaJc v. Queen, 6 M. 245; 7 Ind. Jur. 135; 1 
Weir 68, referred to. 

Petitions under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, to 
revise the judgment of the District Magis¬ 
trate of Cuddapah, in C. C. No. 3 of 1913. 

Appeal against the order of the District 
Magistrate of Cuddapah, in Case No. 3 of the 
Calendar for 1913. 


Mr. Barton , instructed by Messrs. Short , 
Beices and Co., Attorneys,forthe Complainant. 

Mr. Osborne , instructed by Messrs. King 
and Patrige , for the Accused. 

The Public Prosecutor , for the Government. 

JUDGMENT.—The accused in this case, 
Mr. Mercer, was convicted by the Distriot. 
Magistiate of Cuddapah of an offence punish¬ 
able under section 323 of the Indian Penal 
Code and sentenced to pay a fine of Rs. 300. 
He was acquitted of an offence punishable 
under section 456. The case comes before 
us on a petition for the setting aside of the 
acquittal aud a re-trial under the latter sec¬ 
tion and on an appeal against the sentence 

under the former. We deal first with the 
petition. 

The findings of fact, which we accept in 
doing so and which complainant has, more¬ 
over, not disputed, are as follows:—-Last May 
the complainant. Assistant Station Master of 
Settigunta on the Madras Railway, struck 
and left his employment, moving from station 
to station in the interests of the strike. By 
Exhibit IX, dated 3rd June 1913, he was in¬ 
formed that his services were dispensed with 
and directed to vacate his staff quarters. This 
communication, he admits, came to his notice 
at 6 p.m. on 9th June 1913. On the same 
date at 5 p. m. he had telegraphed from 
Settigunta to accused, his District Traffic 
Superintendent, to the effect that he had 
re-joined duty. Accused knowing that he 
had been specially dismissed, regarding him 
as a dangerous character and having good 
reason for doing so, went at once to Setti¬ 
gunta with a small Police force; arriving 
at about 1*30 a.m. at complainant’s quarters, 
he kicked the door open, entered, and even¬ 
tually incensed by his impertinent language 
attacked him with his walking stick causing* 
certain comparatively trifling injuries. He 
and the Police then expelled complainant 
forcibly from the house and kept him on the 
station platform till he could leave for 
Madras by train. The general findings are 1 
that (1) ‘it was accused’s intention in en¬ 
tering the house to restrain or prevent com¬ 
plainant from remaining in the Railway 
premises at Settigunta,” presumably by the 
use of any necessary force, (2) that it was not 
his intention to cause hurt to him independ¬ 
ently of what his removal might involve. 
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Now for his actual use of force, which, 
(it is the Boding) was induced by distinct 
subsequent occurrences, accused has been con¬ 
victed and sentenced separately under sec¬ 
tion 323. His original intention, as found 
above, is alone material at preseut; and the 
question is whether, other ingredients of an 
offence under section 456, entry by night 
and house-breaking, being admitted, the entry 
made with that intention was a criminal 
trespass, and the offence should have been 
held established. The arguments for accused 
are that his conduct was (1) authorised by 

section 122 (2), Act IX of 1890, (2) merely 
the exercise of the right, which every owner 
possesses, to eject a trespasser and to enter 
the premises with the intent to use the force 
necessary in order to do so. 

Seotion 122 (2), Act IX of 1890, is, in our 
opinion, inapplicable. It authorises any rail¬ 
way servant to remove from the railway 
any person who has entered upon it unlaw¬ 
fully and has refused to leave it on being 
requested to do so. Firstly , we do not think 
that staff quarters are part of the railway. 
The material portion of the definition of a 
railway in section 3 (4), is no doubt, ex¬ 
pressed widely. But neither staff quarters 
nor any building of a residential character 
is among those specified in it, and it is 
with reference to the specific portion of the 
clause that the general later portion “other 
works constructed for the purposes of or in 
connection with a railway” must be construed. 
Maxwell on Interpretation of Statutes, third 
Edition, page 469. There is, moreover, posi¬ 
tive reason against supposing, that staff quar¬ 
ters are included in the definition, in the fact 
that they are covered by expressions, used and 
that a remedy for the mischief, against 
which section 122 is invoked, is provided 
elsewhere in the Act. For in section 7 (1) 
the distinction between a Railway and its 
staff quarters is drawn twice, once when the 
administration is given powers to execute 
work for its Railway and accommodation 
connected therewith, and again, when in 
clause (1) (a), railways are referred to sepa¬ 
rately from the houses mentioned in clause 1 
(d). And in seotion 138 a procedure is pro¬ 
vided for summary recovery by the railway 
of property, moveable and immoveable, de¬ 
tained by its discharged or absent servants 
through the Police; and this provision cannot 


be treated as merely concurrent with section 
122 or intended solely for the benefit of 
the administration and not of the person in 
possession, since it insists on a notice in writ¬ 
ing, which section 122 does not require, and 
on an application to a Magistrate of the first 
class. 

Further, complainant was not a person, 
who had entered on the railway unlawfully. 
The nature of his possession is important 
with reference to the argument based on 
section 122 as well as to that based on 
accused’s general right to deal with a 
trespasser, though as regards the former 
only complainant’s entry is in question, 
whilst as regards the latter, his remaining 
on the premises unlawfully is also material. 
On this part of the case, the lower Court’s 
view is, as we understand it, that the entry 
and remaining were both unlawful. But we 
consider this finding defective, since the 
grounds for it, that complainant had been 
dismissed and impliedly admitted an inter¬ 
ruption of duty in Exhibit VI, take account 
only of his legal right to possession, not his 
actual continuance in it. That and the 
lawful nature of its origin, his entry on his 
appointment, are the important matters. 
On them we have his own evidence that 
though he himself had been absent on 
strike business, his wife and mother were 
in the home, when he returned on the 
afternoon before the occurrence, and that 
during his absence they had remained at 
Settigunta. The suggestion that they did 
not necessarily remain in stafF quarters, 
but may have lived elsewhere in the 
village, was not supported by the cross- 
examination of 2nd prosecution witness, 
the relieving Assistant Station Master, or 
any other witness and must be rejected. 
We are, therefore, we consider, justified in 
holding that complainant’s occupation of the 
premises was not interrupted and that his 
original lawful entry on appointment was not 
superseded by an unlawful re-entry after 
he left service. His entry having been lawful, 
seotion 122 cannot be applied. 

Then as to the wider ground, on which 
the case has also been argued, that accused 
acted in exercise of the right, which every 
owner has, to use necessary force to eject a 
trespasser from his property. It was, co 
doubt, argued with reference to seotion 27 of 
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the Indian Penal Code, that the possession 
was never that of accused, but was that of 
the railway throughout, through him as its 
servant, and that, therefore, no question of 
recovery of possession by the latter could 
arise; but it is not possible to treat his use 
of the premises as his private residence as on 
account of his master or to apply the provi¬ 
sion referred to. It was not disputed by 
complainant that the railway was the true 
owner or that it or accused on its behalf was 
entitled to possession or that the latter would 
have been entitled to enter the premises to 
obtain it peaceably. The question is whether 
he could have used the force necessary in 
order to do so and whether his entry with the 

intention to use such force constituted a 
criminal trespass. 

Mr. Osborne’s principal argument for ac¬ 
cused was that such an entry was not a civil 
and, therefore, could not be a criminal tres¬ 
pass. He based it mainly on the English 
cases of Haney v . Bridges (1) and Lows v. 
Telford (2). They, no doubt, support him to 
the extent that the use of necessary force by 
the true owner to- evict a trespasser is not 
ground for a civil action. But the con¬ 
sequence alleged, that it cannot be ground 
for a criminal charge, does not follow. In 
the first case there was no question of criminal 
liability and in the second, that question was 
raised with reference only to the conduct of 
the trespasser in evicting the true owner after 
his recovery of possession^ ot of the latter’s 
recovery of it; and, when Lord Selborne said 
that it made no difference whether such re¬ 
covery was forcible or not, he did so only 
with reference to the fact of his possession, 
its legal consequences and its right to protec¬ 
tion,^ not as deciding that the means used to 
obtain it were lawful. In the later case of 
Beddal v. Maitland (3) these cases and also 
Newton v. Garland (4) were considered; and, 
the facts being very similar to those before 
us, the law, civil and criminal, was stated 
clearly to the effect that though conduct, 
such as that of accused, would not be tortious 

or criminal under the common law, it 

(1) 14 M. &. W. 437 at p. 442; 3 D. &. L. 35; 9 Jur. 
759; 14 L. J. Ex. 272; 69 R. R. 718. 

(2) 1 A. 0. 414; 45 L. J. Ex. 613; 35 L. T. 69; 13 
Oox. 0. 0. 226. 

(3) (1881) 17 Oh. D. 174; 50 L. J. Ch. 401; 44 L. T. 
248; 29 W. R. 484. 

(4) 1 M. &. G-. 644; 1 Scott, (n. b.) 473; 2 Jur. 350; 

10 L, J, 0. R. 11; 56 R, R. 488; 133 Eng. Rep. 490, 


might be the subject of indictment under 
statute. The effect of the statutes is this, 
that when a man is in possession, he may 
use force to keep out a trespasser, but, if a 
trespasser has gained possession, the rightful 
owner cannot put him out, but must appeal 
to the law for assistance.De¬ 

fendant can recover no damages for the entry, 
because the possession was not legally his; 
and he can recover no damages for the force 
used, because, though the Statute of Richard 
II creates a crime, it gives no civil re¬ 
medy. This statute and others of similar 
effect, the latest being one of Elizabeth, are 
referred to in Russell on Crimes, 7th Edition, 
I, 442. The argument that there was no 
civil and, therefore, no criminal trespass in 
the circumstances in question is, so far as 
it is founded on English Law, unsustainable 
unless the statutes are disregarded. We 
have then to consider with reference to the 
terms of the Indian Code, whether it has, 
by expression or omission, made a sort of 
violence lawful in India, which is criminal 
in England. 

With reference to omission Mr. Osborne 
referred to section 141 as stating the measure 
of violence used in assertion of a real right 
such as the true owners, against which the 
legislature has granted protection. That sec¬ 
tion, no doubt, penalises the use of violence 
in such cases by not less than five persons. 
But it does not follow from the existence 
of this special provision that other oases, in 
which the number concerned, is smaller, 
are withdrawn from the purview of other 
more general sections. For, apart from the 
terms of those sections, it is at least 
equally probable that section 141 was intend¬ 
ed, not to specify or restrict the cases in 
which the use of violence by the true 
owner is punishable, but to provide a 
special remedy in aggravated circumstances. 

The law, as expressed in section 441, 
postulates an intent to commit an offence 
or to intimidate, insult or annoy. The 
lower Court states in its paragraph 5 that 
the prosecution excluded all considerations 
save those of wrongful restraint and causing 
hurt and insisted on giving precedence to the 
question of the former; and no exception 
has been taken here to this statement. It 
is, however, impossible to base the charge 
of criminal trespass on any intent to res- 




180 


INDIAN OASES. 


MARGAM A1YAR V. S. ). MERCER. 

train complainant wrongfully. For accused s 
intent was to make him leave the premise, 
not (as section 33$ requires) to prevent Ins 
proceeding in a direction, in which he had 
a right to proceed. Acts by which a person 
is made to proceed against his will are pr - 
vided for by section 352. relating to the 
use of criminal force; and it is possible that 

a reference to it was really intended, but 
if the definition of that offence in section 35U 
be considered with reference to sections 4 6 
and 44, it is clear that it again involves 
establishment of an intent to commit an 
offence, the only one suggested being that 
of causing hurt, or to cause fear or annoy- 
ance or to cause harm, either by commis¬ 
sion of an offence or by an act, which is pro¬ 
hibited by law or furnishes ground for a 
civil action. As regards the last alternative, 
no intention to cause harm by committing 
any offence, other than those referred to, or 
by any act, not an offence, which bas been 
prohibited by law, has been alleged. And 
there is no reason for supposing that the 
Indian law as to civil liability differs from 
the English as stated in the cases already 
referred to. Pro tab Dan v. Bombay , Baroda and 
Central India Railway (5) is, in fact, authority 
to the contrary. There is, therefore, no 
ground for holding that accused intended any 
act, which would have furnished ground 
for a civil action. 


The case founded on an intention to 
cause hurt, fear or annoyance remains; and 
the difficulty in dealing with it arises from 
the manner, already referred to, in which 
complainant’s case was presented. It is, we 
think, possible that, if the lower Court’s 
attention had been directed to the case 
founded on the causing of hurt or annoyance, 
it might and should have found on the facts 
that it was established. As regards the 
causing of hurt and Mr. Osborne’s argument 
already referred to, no Indian authority, 
justifying accused’s plea that he acted in 
assertion of the true owner’s rights, has been 
adduced. For the only case, in which that 
argument appears to have been relied on, 
Appavu Nayak v. Queen-Empress (6), was 
decided with reference to section 147; there 
can be no question of the right of private 


(5) 1 B. 53 at p. 54. 

(6) 6 M. 245; 7 Inch Jur. 135; 1 Weir G8. 
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defence, ^since it could not be invoked 
against complainant, who has not been 
found and does not appear to have been 
guilty of civil trespass; and section 99 {3) 
has not been shown to be inapplicable. 
The lower Court might, therefore, have 
found, if it bad been asked to do so, that 
the causing of hurt, alleged to have been 
intended by accused, would have been 
covered by no exception and would have 
been an offence. It might also have 
found in favour of an intention to cause 
fear or annoyance if that had been relied 
on. Either of these findings would have 
entailed the framing of a charge of an 
offence punishable under section 456. This 
conclusion is, of course, subject to the 
correctness of the statement of findings of 
fact already given and to the assumption, 
which according to the accused, is not 
justified by them, that he intended to cause 
hurt or fear or annoyance, not merely to 
obtain possession, the use of force being no 
part of his purpose but only a possibility, 
which he would have desired to avoid. 

We need not, however, consider whether 
this assumption is legitimate, because, we 
are in any case not prepared to direct, a re¬ 
hearing. If, as we hold, the lower 
Court’s decision is unsatisfactory, it is so 
because of the limitations imposed on him¬ 
self by complainant’s Pleader at the trial; 
and the case is, therefore, not one for indul¬ 
gence. This Court is not accustomed to 
interfere with an acquittal on revision except 
in the clear interests of justice; and they 
would not. be served by interference here. 
The occurrence took place over six months 
back in the course of a widespread and 
bitter dispute, which it is inadvisable to 
re-open and it is evident from the foregoing 
that accused’s conviction on a charge under 
section 456, Indian Penal Code, would entail 
no material enhancement of his sentence. 

He has, in fact, contended with some foroe 
in his appeal for a reduction in that sen¬ 
tence as excessive. His conduct was, un¬ 
doubtedly, criminal. But the hurt he caused 
was not serious, and there is much to be 
urged in extenuation. He said in his state¬ 
ment before the lower Court: I am sorry 

that I allowed myself to be provoked into 
striking Margate Iyer but I ask the Court 
to take into consideration the very severe 
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strain of continuous work both by day and 
night in the very hottest season of the 
year which was upon me at the time, the 
very grave anxiety which was in my mind 
with regard to the public safety and the 
very great provocation which was offered to 
me by Margam Iyer in the presence of my 
subordinates.” And these are matters, 
which might fairly have weighed with the 
Court in awarding punishment. We have, 
however, no reason for supposing that they 
were not given full consideration by the 
learned District Magistrate, and, though the 
sentence is, in our opinion, somewhat severe, 
we do not think that we should inteifere 
with the exercise of his discretion. 

The revision petition and appeal are 
dismissed. 

Revision and appeal dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 1088 of 1913. 

Febraary 5, 1914, 

Present:— Mr. Justice Ryves and 
Mr. Justice Piggott. 

JAGAR NATH' SAHU— Applicant 

versus 

PARMESHWAR NARAIN— Opposite 

Party.. 

Criminal Procedure Code {Act Vof 1898), s. 133 — 
Nuisance—Obstruction to channel not used by public. 

The owner of a low levelled field, across which 
the surplus water of the neighbouring fields used 
to flow into a tank, raised the level of his field to 
such an extent that the flood water, instead of flowing 
into the tank, as it used to do, was held back and 
thus caused injury to the neighbouring fields: 

Reid , that the case was not one in which a Magis¬ 
trate could proceed under section 133 of the Criminal 
Procedure Code. 

' Criminal revision against an order of the 
Magistrate of Deoria, District Gorakhpur. 

Mr. D. R. Sawhny , for the Applicant. 

Mr. Simeon , for the Opposite Party. 

ORDER.—This is an application in 
revision to set aside an order purporting to 
have been passed under section 137 of the 
Code of* Criminal Prjoedure. The facts 
appear to be as follows: — 

The applicant, Jagarnath Sahu, owns a 
field No. 35 in the village of Jaraso. This 


field is on the extreme northern border of 
that village. It marches with field No. 52 
and a portion of field No. 53 of village 
Deokali. It appears that the level of field 
No. 35 is below that of the surrounding 
fields and the result was that the surplus 
water had flowed in the past over this field 
into a tank to the south of the field in the 
village of Jaraso. It is said that Jagarnath 
Sahu has erected a bund on the north of 
this tank and has also raised the level 
of the field No. 35 to such an extent that 
the flood water instead of flowing into the 
tank as it used to do, is now held back and 
thus causes injary to the field No. 53 of 
Deokali in particular and also to some of 
the neighbouring fields. An application 
purporting to be made under section 133 
was filed before the Magistrate by the 
owner of the field No. 53 in Deokali, 
whereupon the Magistrate issued notice 
to the other side. Jagarnath Sahu showed 
cause against that order stating that the 
field was not a channel to which section 
133 could possibly apply. The learned 
Magistrate took evidence in the case on 
both sides and ultimately passed the order 
complained of. It has been argued on 
behalf of the applicant,, that the learned 
Magistrate had no jurisdiction, on the facts 
of the case, to pass this order. Under section 
133, he could only take action if he was 
satisfied that an unlawful obstruction 
required removal from a channel which is, 
or may be, lawfully used by the public. It 
seems to us that even if field No. 35 could 
be described as a channel, it is not such a 
channel as had been or could lawfully be 
used by the public. If injury has been 
caused by any tortious act done by Jagar¬ 
nath Sahu, then the persons who have been 
damnified may have their remedy by civil 
suits. Reliance has been placed on the case 
of Bharosa Patakv. Emperor^ 1) and on Zaffer 
Nawab v. Emperor (2). The former decision 
must be taken in conjunction with the 
particular facts of that case. It is not an 
authority applicable to the present facts. 
The Calcutta case is clearly distinguishable. 
There the public bad acquired a right to 

(1) 13 Ind. Cas. 999j 34 A. 345; 9 A. L. J. 355; 13 
Or. L. J. 183. 

(2) 32 0. 930; 2 Or. L. J. 762. 
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ford a river at a particular place and obstruc¬ 
tion to this public right "as obviously 
within the purview of section 13d ot the 
Code of Criminal Procedure. A case more 
in point is that of Junnu Singh v. King- 
Emperor (3). See also In re Maharana 
Shri Jasw itsavgn Futeheangji (4). In our 
opinion the learned Magistrate had no juris¬ 
diction lo pass the order. We, therefore, set 

it aside. 

Order set aside. 

(3) A. W. N. (1900) 190; 4 Or. L. J. 05. 

(4) 22 B. 988. 


OUDH JUDICIAL COMMISSIONER’S 

COU RT. 

Criminal Application No. 152 op 1913. 

September 18, 1913. 

Present: —Mr. Lindsay, A. J. C. 

RAMPHAL— Accused—Applicant 

versus 

EMPEROR— Complainant. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
259— Sanction to prosecute once availed of—Fresh 
sanction necessary Jor fresh complaint—Case of non- 
compoundable offence “struck off ” for complainant's 
absence — Discharge — Jurisdiction — Cognizance. 

Where a complaint of an offence under section 
211, Indian Penal Code, was ordered to bo “struck 
off ” for the complainant’s absence but the Magistrate 
took cognizance of the case on a fresh complaint 
by the same complainant: 

Held, (1) that the Magistrate had no authority to 
pass an order striking off the case; 

(2) that the order striking off tho case was not 
tantamount to an order of discharge under section 
259, Criminal Procedure Code, inasmuch as this 
section relates only to compoundable cases while an 
offence under section 211, Indian Penal Code, cannot 
be lawfully compounded; 

(3) that once a sanction to prosecute is availed 
of and a complaint instituted on its strongth, a 
fresh complaint on the basis of tho same sanction 
is incompetent, inasmuch as one sanction covors 
only one complaint; 

(4) that the Magistrate had no jurisdiction in tho 
case after he had “struck off” the case. 

Appeal against an order of the Sessions 
Judge, Rae Bareli, dated 5th August 1913, 
upholding that of the Deputy Magistrate, 
Partabgarb, dated 11th July 1913. 

Mr. M. A. Khan , for the Accused. 

Tho Government Pleader, for tho Crowu. 


JUDGMENT.—The facts of this case are 
as follows: One Kalka Bakhsh Singh having 
obtained sanction to prosecute the applicant, 
Ramphal, on a charge under section 211 of 
the Indian Penal Code, brought the case into 
Court. On a subsequent date after proceed¬ 
ings had started, Kalka Bakhsh Singh was 
absent from Court and so was his Vakil and 
in these circumstances the Magistrate passed 
an order saying that the case was struck off. 

I may observe here that 1 know of no warrant 
for the passing of such an order under the 
Code of Criminal Procedure. Later on, Kalka 
Bakhsh SiDgh appeared in Court and present¬ 
ed a petition alleging that on the day he was 
absent from Court, he had been ill with 
cholera. He asked the Magistrate to go on 
with the case again, saying that if the proceed¬ 
ings could not be continued on the original 
complaint, his petition might be treated as a 
fresh petition of complaint. The Magistrate 
accepted this petition. He said that he 
knew of no law which prevented him from 
taking np the case again. He also stated 
in his order that his previous order was 
neither one of discharge nor acquittal, and 
that in these circumstances there was no 
bar to his taking cognizance. The case was 
taken in revision to the Sessions Judge who 
rejected the application for revision. He 
was of opinion that the Magistrate was quite 
right in the view of the law which he took 
and that there was no obstaole to the second 
trial. I am unable to agree with the learned 
Sessions Judge’s view of the law. In the 
first place, as I have said, the original order 
passed by the Magistrate was one which he 
had no authority lo make. In the next place 
it cannot be said that the order passed by 
the Magistrate striking off the case was tanta¬ 
mount to an order of discharge which ho was 
competent to make. Under section 259 of the 
Code of Criminal Procedure which relates 
to wan ant cases (as t his was) the Magistrate 
can only pass an order of discharge in those 
cases in which the offence complained of may 
be lawfully compounded. Au offence under 
section 211 of the Indian Peual Code is not 
an offence which can be lawfully compounded. 
There was no jurisdiction, therefore, even to 
pass an order of discharge under section 259 
of the Code of Criminal Procedure. Another 
point to he noticed is this, that this particular 
complaint wan one which the Magistrate was 
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not authorised to entertain except with the 
sanction of the Court in which the false com¬ 
plaint had been made, and it seems to me that 
even if it were permissible tor a fresh case 
to be brought, a fresh sanction would still be 
necessary. Xalka Bakbsh Singh, having once 
availed himself of the sanction which had 
been awarded him, enabling him to bring 
this case, was not entitled to institute a 
fresh complaint without obtaining a fresh 
sanction. The sanction once given, in my 
opinion, will only cover one complaint. I 
am satisfied that the proceedings in the 
Magistrate’s Court taken after the case had 
been struck off” are without jurisdiction. I 
accept the application, set aside the order 
of the Magistrate and direct that the accused- 
applicant be acquitted and released. 

Application accepted . 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 1199 of 1913. 

January 21, 1914. 

Present :—Mr. Justice Tudball. 

JAI RAM AND OTHERS—APPLICANTS 

versus 

EMPEROR —Opposite Party. 

Penal Code ( Act XLV of I860;, s. 349— Criminal 
force—Raising lathi to strike. 

Where the accused raised their lathis to strike a 
particular person with the result that he had to flee 
to save himself: 

Held that they were guilty of using criminal force 
as defined in section 349 of the Penal Code. 

Mohammad Ishaq Khan v. King-Emperor , 1 Cr. L. 
J. 1057; 1 A. L. J. 602, distinguished. 

Criminal revision against the decision of 
the Sessions Judge of Aligarh. 

Mr. E. A. Howard , for the Applicants. 

Mr. R . Malcomson , (Assistant Government 
Advocate), for the Crown. 

ORDER—The applicants in this case 
were convicted of the offence of riot. The 
point pressed on their behalf is that the 
acts which they are found to have com¬ 
mitted did not constitute the offence of riot. 
The facts found by the lower Courts are as 
follows:— 

One Chunni, an occupancy tenant, died in 
January last year and the zemindar made 


an application to the Revenue Court 
stating that the tenancy had lapsed in the 
absenoe of heirs. Of the present applicants, 
Zaharya had cultivated the land as sub-tenant 
of Chunni. The zemindar gave a lease of 
the land to one Budhan, the latter cultivat- 
od it and sowed a crop. Zaharya and others 
put in an application in the Revenue 
Court applying that they should be entered 
as occupancy tenants, having jointly cul¬ 
tivated with Chunni. Pending orders in 
the case, Zaharya and his friends went to the 
field and cut the crop sown by Badhan 
and when the latter resisted, they raised 
their lathis to strike him. Budhan ran 
away to save himself. 

The question is whether the applicants can 
be said in these circumstances to have 
used force towards Budhan? The definition 
of criminal force is given in section 349 
of the Indian Penal Code; “A person is 
said to use force to another if he causes 
motion, change of motion, or cessation of 
motion to that other * # *, provided 

that he thus oauses that motion, or change 
of motion, or cessation of motion in one of 
the three ways mentioned in the section, the 
first of which is by bodily power.” 

The applicants having raised their lathis 
to strike Budhan, with the result that he 
had to flee to save himself, clearly 
used force to Budhan and that by bodily 
power. 

Attention has been called to the decision 
of Mohammad Ishaq Khan v. King-Emperor 
(1). That decision is not in the present 
case at all applicable. There the applicant 
was not one who used force but who ran 
away when attacked by his opponents. 
It seems to me, the circumstances of this 
case show clearly that force was used to 
Budhan which caused him to flee to save 
himself. 

There is, therefore, no force in this 
application, which is accordingly rejected. 
The applicants must surrender to their bail 
and serve the rest of their sentences. 

Application rejected. 

(1) 1 A. L. J. 602; 1 Cr. L. J. 1057. 
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OUDH JUDIOIIAL COMMISSIONER’S 

COURT. 

Criminal Application No. 181 of 1913. 

December 15, 1913. 

Present: — Mr. Lindsay, A. J. C. 

SARABDAWAN SINGH and others— 

Accused 

versus 

EMPEROR— Complainant. 

Penal Code (Act XLV of 18604, 141 cl. G4“ 

Unlawful assembly—Maintenance of existing peaceful 
possession with or without title —Enforcement of right 
by person out oj possession* 

Persons, merely acting iii maintenance of an 
existing peaceful possession, no matter whether 
the possession was with or without title, cannot 
be said to enforce any right or supposed right 
and, therefore, cannot be held to form an unlawful 
assembly within the meaning of section 141, clause 
(4), Indian Penal Code. 

A person who is out of possession must enforce 
his right, if any, in the way prescribed by law and he 
cannot be permitted to vindicate it by the use of 
criminal force. 

Appeal against an order of the Sessions 
Judge, Rae Bareli, dated 25th October 1913, 
upholding that of the Magistrate, 1st Class, 
Rae Bareli, dated 20th September 1913. 

Pandit Jagat Narain, for the Applicant. 

The Government Pleader , for the Crown. 

Mr. A. P . Sen, for the Opposite Party. 

JUDGMENT.—This is an application for 
revision of an order -in appeal passed by 
the Sessions Judge of Rae Bareli, uphold¬ 
ing the judgment of a Magistrate by 
which the five applicants were convicted 
under sections 147 and 325/149, Indian Penal 
Code. 

The facts of the case may be briefly stated. 
On the 5th July last a fight took place 
at the village of Mubarakpur regarding the 
possession of a dwelling house. The 

dispute as to the house lay between two 

persons Maha Narain and Mahadeo Bakhsh. 
The latter is the grandson of a lady 

called Batasa Kuar between whom and 

Maha Narain there had been litigation 
regarding the village of Mubarakpur. This 
litigation ended in a compromise by which 
a 14-anna share of the village was awarded 
to the lady and a 2 anna share to Maha 
Narain. The shares apparently have not 

as yet been divided off by partition_ 

and in spite of the peaceful settlement of 
this litigation it seems clear, that the 
parties have beeu on bad terms. Batasa 


Kuar has made a gift of her 14-anna 
share to Mahadeo Bakhsh who is her 
grandson. Both parties up till March last 
were residing in houses situated in oua 
enclosure to which there is only one 
approach, namely, through a gate. The houses 
themselves are separate but access from, 
outside to the house which had been occupied 
by Maha Narain oan only be had through, 
the gate just mentioned which has also to be. 

used by Mahadeo Bakhsh. 

It has been found as a fact that Maha 
Narain was in actual occupation of his^ 
house till March 1913 when he went to livg 
for a time at Rae Bareli on account of 
an outbreak of plague, it is said. There 
oan be no doubt whatever on the facts as 
found, that Mahadeo Bakhsh availed himself 
of the opportunity of Maha Narain’s 
departure to take possession of the house 
which the latter had been occupying. He 
may not have actually moved into the 
house to inhabit it but at any rate he was 
determined to prevent its re-occupation and 
was in a position to do so. And it was 
admitted by Maha Narain that Mahadeo 
Bakhsh had bricked up a back door of the 
premises leading into a garden or phulwari 
and that there was reason to believe that he 
had also tampered with the locks which had 
been put on the doors. And further it is 
beyond all question that Maha Narain was 
well aware that any attempt on his part to 
resume oocupatiou would bs resisted by¬ 
force, if necessary. A few days before the 
riot, he had lodged a petition in Court asking 
that Mahadeo Bakhsh should ba bound over 
to keep the peace and the 11th July was 
fixed for disposal of the oasa. Maha Naraiu 
did not wait for this date but on the 5th. 
July proceeded to Mubarakpur with some 
men armed with lathis. He made an 
attempt to enter by force. There was armed 
resistance to this attempt and men were 
injured on both sides. It is proved that as 
Maha Narain and his party approached, the 
entrance gate was shut in their faces and 
they were told they would ba deniedj 
admission. They then broke iufco the 
phulwari or garden and made an endeavour 
to scale the wall of the house at the plaoe 
where the back door had been bricked up* 
Mahdeo Bakhsh’s party, among whom were 
the applicants for revision, jumped dowu 
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from the wall of the house and drove Maha 
Narain and his party away. 

These are the facts and there can be no 
doubt as to what the legal situation was 
on the 5th July before the fight took place. 
Mabadeo Bakhsh was certainly in possession 
of the disputed premises, rightly or wrongly 
does not matter. He was in effective 
occupation and clearly intended to retain 
occupation and whether he had title or not, 
he was in possession within the meaning 
of the law. And his possession, e?en if 
wrongful, was peaceable possession, that is 
to say, it had been acquired without any 
resort to force or violence. On the other 
hand, Maha Narain was out of possession. 
He may have had the rightful title to 
the he use but he had no r;ight whatever 
^9. att9 m Pt to. enforce that right by violence 
as he clearly tried to do. He went to the spot 
with a body of men evidently prepared toover- 
come all resistance if-he could, and he and his 
party constituted an unjawful assembly and 
guilty of rioting although the Ses¬ 
sions Judge has erroneously held otherwise 
in his appellate judgment and h^s acquit- 
t^d M^a Narain apd hi$ followers, The 
party entitled to acquittal] was that of 
Mahadeo Bakhsh. Lt cannot, in my opinion, 
be said* that these men formed an 
unlawful assembly witljjju. tbs meaning of 
seption 141, clause (4), of the Indian Pepal 
Code. They were not enforcing any right 
supposed right but were merely acting 
m maintenance of an existing peaceful pos¬ 
session. Whether the possession was with 
°r without title, dpes not matter. The 

i * * • 4 1 t* i • * 

law recognises such a possession and 
declares that it must be. reepeqted. The 
person who is ont of possession, if he has 
fke. right, must enforce it in the way 
prescribed by law. He cannot be permit¬ 
ted, to vindicate it by the use of criminal 
force. And. if it is necessary to invoke 
the doqtrine, of the right of private defence 
of property, I have no hesitation in find- 
ipg that the apts done by Maha Narain 
Mid, his party amounted-to criminal trespass 
q<pd that Mahadeo Bakhsh was entitled to 
protect his, possession against persons 
committing such an offpnee. The right of 
protecting possession, of property is substanti¬ 
ally part, of the right of private defence of 
property. 


I allow this application and set aside 
the convictions and sentences of the accused 
applicants who are acquitted and released. 
Their bail-bonds may be discharged. 

I also set aside the order passed by the 
Sessions Judge under section 522 of the 
Criminal Procedure Code and direct 
that possession of the house be left with 
Mahadeo Bakhsh. 

This order will also have the effect of 
discharging the order of the Magistrate 
binding over the applicants to keep the 
peace under section 106 of the Code of Crimi¬ 
nal Procedure. 

Order set aside . 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 235 of 1910. 

July 21, 1910. 

Present :—Justice Sir George Knox, Kt., and 
Mr. Justice Karamat Hussain. 

LUCAS, C. J. —Applicant 

versus 

RAMAI SINGH —Opposite Party. 

Workmen's Breach of Contract Act (XIII of 1859), 
ss. 2, 3 — Agreement by workman to work for fixed 
period of 50 months in lien of advance made to him 
by his employer, whether enforceable under the Act. 

A workman, agreeing to work in a factory for a 
period of 50 months, took an advance from his 
employer: 

Held, that the contract fell under Act XHI of 
1859 and the workman was bound to work till the 
expiration of the period fixed in the contract, after 
which he could re-pay the balance of the advance 
money and get himself free. 

Criminal revision against an order of the 
Sessions Judge of Mirzapur. 

Mr. S. 0. MuJcerji , for the Applicant. 

Mr. Hamilton , for the Opposite Party, 

ORDER.—The parties to this application 
entered into an agreement, dated the 27th 
of March 1906. The agreement was, as it 
purports to be, under Act XIII of 1859. This 
Act has been in existence in the town of 
Mirzapur from which the case comes for a 
number of years and so well-known in the 
factories of Mirzapur that we need not be under 
any apprehension, that persons who enter 
into contract under it r are ignorant of the 
law or do not know the nature of the con- 
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tract into which they are entering We have 
examined the contract and in spite of what 
the learned Judge says, we are satisfied that 
it is a contract that is contemplated under Act 

XIII of 1859. The learned Judge has quite 

misunderstood the provisions of the law and 
also the terms of the contract and he has 
needlessly gone out of his way when he 
says that the order of the Magistrate before 
him was silent as to how the balance of the 
advance was to be paid or how long the 
appellant was to work for Mr. Lucas. I he 
contract was for a term of 50 months and 
as soon as those 50 months expired and 
the money advanced under the contract 
has been re paid, Ramai Singh is free to 
enter upon any other work and in any 
other place that seems good to him. What 
the learned Judge writes about Ramai Singh 
incurring the possibility, under this order 
of the Magistrate, of having to work for the 
rest of his life and yet the balance ba not 
re-paid could only ba true if Ramai Singh 
doe 3 not pay up the balance that may be 
due from him. As soon as the 50 mofaths 
are over, Ramai Singh can pay the balanca 
the very next day; till that time he must 
carry out the terms of the contract into which 
he has entered. We are most unwilling to 
interfere in cases of this kind but we feel 
that the terms of the learned Judge’s 
judgment may be s> mischievously interpret¬ 
ed that we are compelled to interfere. 
We set aside the order of the learned 
District Judge and we restore that of the 
Magistrate. It has not been shown to us 
that the terras of the bond are at all beyond 
the means of Ramai Singh. 

Ramai Singh will work from the date 
the order of this Court is certified to the 
Court below until he has completed 50 
months of work from the date of the con¬ 
tract and will pay up the sura of 
Rs. 19-4 0; until he has worked for this period 
and paid up this sum, he will continue to 
be liable for work. Any period for which 
he has worked in the past and has worked 
sinco the 6,h of February 1910 ii to be 
deemed as work under this order and any 
payment, made subsequent to the 6th of 
February 1910 and accepted by Mr. Lucas 
are to be deemed as payments made iu 
liquidation of the sum of Rs. 19-4 0. Other- 


tl9l4 

wise the order of tho learned Magistrate 
will hold good. 

Order modified . 


ALLAHABAD HIGH COURT. 
Miscellaneous Criminal Application No. 228 

of 1913. 

December 16, 1913. 

Present : —Justice Sir George Knox, Kt. 

SURAJ PROSAD VAIS H—Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898J, s. . 526 
Transfer—Magistrate putting questions to witnesses 
prejudicial to accused—Sufficient ground for transfer. 

A Magistrate on tho assurance of tho Police peshi 
clerk in his Court asked a witness whether (he ac¬ 
cused had over been challanod in a badmashi ease: 

Held, (I) that it was improper for the Magistrate 
to put suoh question, unless ho had satisfied himself 
on tho highest aud best information that there was 
some real foundation for the facts mentioned in the 
question. Tho assurance received from the Police 
peshi clerk in his Court was quito insufficient to 
justify suoh a question. 

(2) that tho action of tho Magistrate was 
sufficient to cause tho accused to apprehend that a 
fair and impartial trial would not bo had and that the 
case should be transferred. 

Application for transfer of a oase from the 
Court of the Magistrate, first Clas9 of Etah. 

Mr. Dillon (with him Mr. Satya Ohandra 
Mukerji ), for the Applicant. 

Mr. Wallach , for the Crown. 

JUDGMENT.—Babu Suraj Prosad Vaish 
has applied to this Court for the transfer of 
a case pending against him in the Court of 
Chaube Salig Ram Patak, Magistrate of the 
first Class, Etah. One of the grounds taken 
in the affidavit on which the application for 
transfer is based is set out as follows: — That 
on the 29th of September Lala Kanai&h Lai, 
a big trader of Kasganj, was examined as a 
witness for the defence. That at the close of 
his examination the learned Magistrate asked 
the said witness whether the two accused had 
ever been challaned in auy badmashi case. 

I called upon the learned Magistrate for a 
report as to the quarter from which he 
received the assurance that a oase of being a 
bad character had ever been instituted against 
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either Babu Saraj Frosad or Baba Lachhman 
Prosad. In reply the learned Magistrate 
says that he received this assurance from 
the Police peshi clerk attached to the Court. 
Under the circumstances, the question asked 
by the Magistrate was in the highest degree 
an improper question, and I am surprised 
that any Magistrate should have allowed 
himself to have put such a question, unless he 
had satisfied himself on the highest and best 
information that there was some real founda¬ 
tion for the facts mentioned in the question. 
I do not consider that an assurance received 
from a Police peshi clerk attached to the 
Court was a sufficient ground for putting 
such a question. The learned Magistrate 
goes on in his explanation to add some 
further remarks which were never asked for 
by this Court and they are highly improper. 
It would have been well if the Magistrate 
before putting the question had made some 
inquiries which he now says he made, and 
had satisfied himself by sending for the 
register and seeing whether it was the case 
that at the present time there was any ground 
for the imputations suggested in the ques¬ 
tion. Sufficient ground has been shown that 
there is cause to apprehend that a fair and 
impartial trial will not be held. There¬ 
fore, I direct that the case be transferred 
from the Court of Chaube Salig Ram Pathak 
to the Court of the District Magistrate of 
Etah who will try the case himielf or have it 
tried by some Magistrate, other than Chaube 
Salig Ram Pathak, who may be competent to 
deal with the case. 

Application accepted. 


LOWER BURMA CHIEF COURT. 

Criminal Revision No. 155-B of 1913. 

August 28, 1913. 

Present: —Mr, Justice Twcmey. 

SEIN YIN— Applicant 

versus 

AH MOON SHOKE— Opposite Party. 

Workmen'8 Breach of Contract Act (XIII of 1859.), 
8. 1—“ Artificer”, whether includes head-artificer or 
supervisor. 

It is not necessary for a prosecution under Act 
XIII of 1859 that an artificer should work with his 
own hands. Section 1 of the Act covers the case of a 
head-artificer or workman who undertakes to get 


certain work done by other artificers, workmen or 
labourers under his own supervision and direction. 

Mr. Robertson , for the Applicant. 

JUDGMENT.—This is a case under the 
Workmen’s Breach of Contract Act, 1859. 
It appears from the agreements filed in the 
Magistrate’s proceedings that the respondent 
Ah Moon Shoke received an advance from 
the petitioner Ma Sein Yin to build a house 
for her. It is alleged that when the house 
was only half finished, the respondent refused 
to go on with the work. Ma Sein Yin 
admitted that Ah Moon Shoke “did not build 
himself” though she said he is a head-car¬ 
penter. The Additional Magistrate dismissed 
the complaint holding that the respondent is 
not an artificer, workman or labourer” 
within the meaning of the Act, bacause he 
took no part in the work himself. No 
authority is given for this decision. It is 
apparently incorrect to say that the respond¬ 
ent took no part in the work. Though 
he may not have handled any tools himself, 
he was presumably the supervisor and 
director of the manual labour engaged in 
building the house. It is not necessary for 
a prosecution under the Act that the artificer 
should work with his own hands. This is 
clear from section 1 which expressly provides 
for cases where a head-artificer or workman 
(such as Ah Moon Shoke appears to be) 
undertakes to get a certaiu work done by 
other artificers, workmen or labourers ac¬ 
cording to the terms of a contract. In the 
Madras ruling Qilby v. S ubbu Pillai (1), 
the ordinary business of the accused was 
that of a contracting bricklayer and the 
contract which he was accused of breaking 
was a contract for earthwork. Subbu Pillai 
was not himself a workman at earthwork 
and it was held that he did not come under 
the Act. The case is clearly distinguishable 
from the present case in which the accused 
is a “carpenter-contractor” or “head- 

carpenter” under whose supervision and 
direction the house was to be built by 
journeymen carpenters. I think the case 
falls clearly within the scope of the Act. 

The order of dismissal is set aside and it is 
ordered that the complaint shall be restored 
to the file of the Additional Magistrate, who 
should enquire into it and dispose of it under 
the Act. 

Order set aside. 

(1) 7 M. 100; 1 Weir 090. 
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MADRAS HTGU COURT. 

Criminal Revision Case No 673 of 1913. 

Case Referred No. 95 of 1913. 

January 22, 1914. 

Present :—Mr. Justice Miller and • 

Mr. Justice Spencer. 

In re SINNU GOUNDEN and another — 

Accused. 

Criminal Procedure Code (Act V 0 / 1898), ss. 217, 
403,438, 439, 417,428 —Summons case—Acquittal of 
accused obtained by improperly procuring complainant's 
absence—Revision —Appeal from acquittal—Additional 
evidence. 

A brought a complaint against B under section 426, 
Indian Penal Code. On the date fixed for the trial, 
B improperly procured A’s arrest on a false charge 
of committing nuisance, and the Magistrate acting 
under section 247, Criminal Procedure Code, acquitted 
B because A , the complainant, did not appear. Upon 
A’s application the District Magistrate referred the 
case to the High Court recommending that the order of 
acquittal may be set aside and a new trial directed 
but the High Coart declined to interfere, inasmuch as 

(1) the order of acquittal was strictly in accord¬ 
ance with law; 

(2) it is a sound rule of practice not to interfero 
in revision when there is no error in law on the 
face of tho record; 

Keshab Chunder Roy v. Akhil Metcy, 22 C. 998; 
Emperor v. Tirih Das Tewalram , 17 Ind. Cas. 403; 6 
S. L. R. 120; 13 Cr. L. J. 771; (1913) 1 Cr. L. Rv. 
15, followed. 

(3) there was an appeal from an acquittal. 

In the matter of Aurolciam , 2 M. 38; 2 Weir 566; 2 
Ind. Jur. 858; Thandavan v. Perianna , 14 M. 363; 2 
Weir 571; Emperor v. Martar Bikhsh , 25 A. 128; A. 
W. W. (1902) 200 and Empress v. Miyaji Ahmed , 
3 B. 150, followed. 

Suraiya Sastri v. Venkata Rao , 2 Weir 457; 
Narayanasami Aiyar v. Jannaki Animal, 2 Weir 308; 
Rangasami v. Narasimhulu , 7 M. 213; 8 Ind. Jur. 
247; 2 Weir 477; and Queen-Em press v. Uardco 
Singh , A. W. N. (1891) 120, distinguished. 

There is nothing in the language of section 417, 
Criminal Procedure Code, to limit appeals against 
acquittals to cases in which Courts have, owing to 
some error of law or misappreciation of evidence, 
come to a wrong decision on the evidence boforo 
them. 

Queen-Empress v. Judoonath Qangooly, 2 C. 273; 
1 Ind. Jur. 629, followed. 

There is no distinction under the Code between 
the right of appeal against an acquittal and the right 
of appeal against a conviction. 

Queen-Empress v. Bibhuti Bhusan Bit , 17 C. 485; 
Queen-Empress v. Prog Dat, 20 A. 459 at p. 464; A. 
W. N. (1898) 117 and Emperor v. Chattar Singh , 7 
P. R. 1904 Cr.; 28 P. L. R. 1904; 1 Cr. L. J. 781, 
followed. 

Section 428, Criminal Procedure Code, allows addi¬ 
tional evidence to be admitted in appeals against 
acquittals as well as in appeals against convictions. 

Under section 403, Criminal Procedure Code, an 
acquittal under section 247, Criminal Procedure Code 
operates as a bar to a trial for the same olffence and 


a District Magistrate cannot order a re-trial of the 
acquitted person. 

Suranja Sastri v. Venkata Rao , 2 Weir 457; Nara- 
yanasami Aiyar v. Janki Ammal , 2 Weir 308; Ranga - 
sami v. Narasimhulu , 7 M. 213; 8 Ind. Jur. 247; 2 
Weir 477; and Queen-Empress v. Hardeo Singh, A. W. 

N. (1891) 120, followed. 

Case referred for the orders of the High 
Court, under section 433 of the Criminal 
Procedure Code, by the District Magis¬ 
trate of South Arcot, in his letter, dated 12th 
October 1913. 

Mr. J. 0. Adam , for the Public Prosecutor, 
for the Government. 

ORDE R. 

Miller, J.—As the Criminal Procedure 
Code does not permit a Magistrate to review 
his judgment in the light of evidence sub¬ 
sequently obtained or to re admit to his file 
a case in which the accused has been 
acquitted under section 247 owing to the 
absence of the complainant, even if good 
reasons were shown for his non-appearance, I 
should hesitate without further considera¬ 
tion to hold that the Legislature intended 
to permit this Court in appeal or revision 
to set aside an acquittal merely on the 
ground that fresh evidence is available 
which could not be produced at the trial, 
or oq the ground that a complainant has 
shewn sufficient reason for his failure to 
appear and prosecute his complaint, before 
the Magistrate iu a summons case. Bat iu 
the present case we must take it that the 
acquittal of the accused under section 247 
was procured by his own trick; he himself 
is responsible for the complainant’s failure 
to appear. The order was, we may say, 
obtained by a fraud on the Court and though 
even in these circumstances the Code does 
not permit the Court which made the order, 
to vacate it on proof of the fraud, inter¬ 
ference by this Court may be a proper 
exercise of our powers in revision, or 
possibly in appeal, to avoid a miscarriage of 
justice. 

We have not been referred to any case in 
England in which certiorari has been had to 
quash an order of acquittal made by an 
inferior Court for fraud in the person 
procuring the order. There is a case R. V. 
Unwin (1) (referred to in Archbold’s Criminal 
Pleadings, 23rd Edition, page 132; 10 Hals- 
bury’s Liws of England, page 197 foot-note) 

which seems to have been something like 

(0 7 Dowl J*. 0. 578. 
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the present case and in which certiorari was 
refused bat I have not been able to see the 
report of that decision. But we have the 
authority of Archbold’s Criminal Pleadings 
(23rd Edition page 292) for saying that a 
new trial after acquittal in a case of mis¬ 
demeanour would be granted if the verdict 
had been obtained by irregularities com¬ 
mitted by the defendant himself and though 
no case is there cited in which a new trial 
has actually been allowed on these grounds, 
the authority of Archibold’s Treatise is so 
high that it is not unsafe to accept it as 
correctly stating the principle on which 
the Courts would have acted in England in 
former days. 

In India we have power to revise an order 
which is improper (section 435 of the Code 
of Criminal Procedure) and an order, 
though strictly in accordance with the law 
as in the present case, may, I think, be 
said to be improper if it was procured by 
the fraud or trick of the party asking for 
it, and would not have been made but for 
that fraud or trick. The order before us 
is one which but for the accused’s deceit 
would not have been made in the circum¬ 
stances, and so may be said to be an im¬ 
proper order though the Magistrate’s action 
was strictly correct. 

Our powers in appeal are not defined by 
the Code further than this, that an appeal 
may lie on a matter of fact as well as on a 
matter of law except in a case tried by a 
Jury (section 418). The Code does not 
expressly state whether these matters are 
matters appearing upon the record, matters, 
that is, which the inferior Court has or 
might have determined, or whether we are 
at liberty to admit an appeal on some 
extraneous matter which ought to have 
affected the decision, had it been known at 
the time of the trial—but which was not 
before the inferior Court. 

I have not found a case in any of the 
High Courts which decides this point. In 
Queen-Eimpress v. Pray Dot (2), the learned 
Judges state as one of the requirements of 
an appeal that the ground for interference 
should be apparent on the record, but it 
cannot be said that J>hey were deciding the 
present point. 

(2) 20 A. 459 at p. 464; A. W, N. (1898) 117. 


But there is nothing in the Code of 
Criminal Procedure to suggest that, so far 
as the right of appeal is concerned, there is 
any difference between the case of an 
appeal from a conviction and from an 
acquittal, and I should not like to hold that 
an appeal from a conviction could not be 
entertained, if based on the concealment of a 
material fact from the Court which con¬ 
ducted the trial. I agree, therefore, that in 
this case, the Local Government might have 
directed the filing of an appeal against the 
acquittal and that being so, I agree also that 
we ought to refuse to interfere on the Dis¬ 
trict Magistrate’s report of the case. 

The District Magistrate is, no doubt, not 
the party entitled to appeal from an acquittal 
but his report to the High Court is intend¬ 
ed to move the Court to act under section 
439 of the Criminal Procedure Code, that’ is, 
to act as a Court of revision and though it is 
made at the instance of the complainant, it 
contains the District Magistrate’s presentation 
of the case and it seems to me that to 
entertain proceedings by way of revision 
on a District Magistrate’s report in a case 
where an appeal would lie from an acquittal 
is contrary to the spirit, if not, to the 
letter of sub section 5 of section 439 of the 
Criminal Procedure Code. 

Spencer, J — In this case, the complainant 
preferred a complaint of mischief under 
section 426, Indian Penal Code, on June 14th 
against two individuals; process was issued 
agair.st them and the complainant was 
informed of the date of hearing in person. 
On June 23rd, the date fixed for the trial, 
the Magistrate acquitted the accused under 
section 247, Criminal Procedure Code, owing 
to the complainant not being present in 
Court when the case was called on. It 
subsequently transpired that the complainant 
had been kept out of the way by the action 
of the accused in getting a constable to 
arrest him on a false charge of committing ' 
nuisance, after he had come to Gingee where 
the Magistrate’s Court was situated, (see the 
judgment in C. C. No. 638 of 1913 - on 
the file of the 2nd class Magistrate of Gingee). 
Under these circumstances the District Magis¬ 
trate has under section 438 referred the case 
to the High Court for setting aside the order 
of acquittal and for directing a new trial. 
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The question for our decision is whether, 
assuming that the 2nd class Magistrate 
would have exercised his discretion differently 
by adjourning the hearing to another day, 
had he been aware of the cause of the 
complainant’s failure to appear, this Court- 
acting as a Court of Revision will set aside 
the acquittal and order a fresh trial. 

Upon the materials before him when the 
order under section 247 was passed, the 
Magistrate’s procedure was strictly proper 
and in accordance with law. This section 
declares that the Magistrate shall acquit the 
accused unless for some reason, he thinks 
proper to adjourn the hearing of the case 
to some other day. Such an acquittal, after 
the accused has appeared and answered to the 
charge, will operate as a bar to his being 
again tried for the same offence as he is a 
person “tried” by a Court within the 
meaning and for the purposes of section 403, 
Criminal Procedure Code, iSuraiya Sastri v. 
Venkata Bao (3)1. The Magistrate has no 
power to revive the proceedings, as there is 
no provision in the Code of Criminal 
Procedure resembling Order IX, rule 4, of the 
Civil Procedure Code, by which a case can 
be restored to file by the Court which dis¬ 
missed it; nor can the District - Magistrate 
order a re-hearing [Narayunasami Aiyar v. 
Janaki Ammal (4), Rangasami v. Naraaim - 
hulu (5) and Queen-Empress v. Rnrdeo Singh 

(6) .l . . 

Coming next to a consideration of what 
are the powers of the High Court in such 
a matter, I think there can be hardly any 
doubt that if this matter came up for 
determination in a Court governed entirely 
by English Law, the answer to the question 
whether the acquittal • could be interfered 
with, would be in the negative. 

In English Courts the maxim of nemo debet 
bis vexari is given full scope. It has been 
repeatedly held in England that if au 
accused person has been once tried and 
acquitted upon the merits by a Court of 
competent jurisdiction so as to have been 
put in peril of conviction, he cannot again 
be tried upon the same charge, but if 

(3) 2 Weir 457. 

(4) 2 Weir 3C8. 

(5) 7 M. 213; 8 Ind. Jur. 247; 2 Weir 477. 

(6) A. W. N. (1891) 120, 


charged, he can successfully plead autrejois 
acquit. Ibis true that in Beg . v. Scaife (7), 
a new trial was ordered in a case where one 
of the accused indicted for felony procured 
the absenoe of a witness whose evidence 
taken before a Magistrate was read against 
himself and others jointly tried with him. 

But Reg. v. Scaife (7) was dissented from 
in later cases, Reg. v. Bertrand (8) and 
Reg. v. Murphy (9). 

In England the Courts have resolutely set their 
face against granting new trials after acquittals 
for murder and felony on the ground of mis- 
reception of evidence, misdireotion, or that 
the verdict was against the evidence and the 
same principle has been extended to misde- 
raeanours also [Seo Reg. v. Duncan (I0)jt 

]t has been further held that acquittals 
and dismissals cannot be quashed by certio¬ 
rari even though the Justices who tried the 
cases were disqualified by interest or bias, Reg • 
v. Galway Justices (11) and Reg. v. Antrim 
Justices (12). The latest case on the point is 
that of Reg. v. Simpson ; Ex parte Smithson (13) 
in which the doctrine has been stretched 
to the length of holding that a dismissal of 
information could not be disturbed even 
though one of the five Justices who acquitted 
the accused was disqualified and though the 
Court might be said, to that extent, not to 
be a competent tribunal. 

In India, however, matters stand upon a 
different footing. Here appeals against 
orders of acquittal are allowed by section 
417, Criminal Procedure Code, a provision 
of law which is quite alien to the principles 
upon which English Courts administer the 
law against, criminals. We have also seotion 
403 which prohibits a second trial for the 
same offence, provided that the conviction or 
acquittal at tho first trial remains in force. 

(7) 17 Q. B. 238; 2 Don. 0. C. 281j 20 L. J. M. 0. 
229; 15 Jur. 607; 5 Cox. *\ C. 243; 117 Bug. Rep. 1271. 

(8) L. It. 1 P. C. 520; 4 Moor© P. C. (S. 8.) 460; 

36 L. J. P. C. 51; 16 L. T. 752; 16 W. R. 9; 10 0ox. 0. 
C. 618; 16 Eng. Hop. 391. ' 

(9) L. K, 2 P. C. 535; 6 Moore, P. C. (n 8.) 177; 38 L. 
J. P. C. 53; 21 L. T. 598; 17 W. R. 1047} 16 Bng. Rep. 
693. 

(10) 7 Q. B. D. 198; 50 L. J. M. C. 95; 44 L. T. 621} 
30 W. It. 61; 14 Cox. C. C. $71; 45 J. P. 456. 

(11) (1906) 2 Ir. R. 449. 

(12) US' 5) 2 Ir. U. 603. 

(13) 58 S. J. 99; 80 T. L. R. 31. 
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If the conviction or acquittal is set aside by 

a Court of competent jurisdiction, it follows 

that the accused cannot successfully plead 

the original decision in bar of further pro¬ 
ceedings. 

The safeguard of the subject consists in 
the fact that no appeal against an acquittal 
will lie except at the instance of Government 
and that Government only exeroise this 
power in cases in which there has been in 
their opinion a substantial failure of justice. 

It appears prima facte that there was a 
failure of justice in the present case if the 
complainant was prevented from presenting 
his complaint and obtaining the redress that 
tb6 criminal law allows, owing to a circum¬ 
stance beyond his control, namely, his wrong¬ 
ful arrest and detention on a false charge, 
a fact which the Court which tried the case 
of nuisance found to be true. But this was 
a circumstance which was not in evidence 
at the time when the Court passed the order 
of acquittal under section 247, Criminal Pro¬ 
cedure Code, on the complaint of mischief. Of 
course, he may have his remedy in an action in 
tort of malicious arrest against the constable, 
or against the accused if he instigated the 
constable or he may proceed criminally against 
them, if so advised, for offences under sec¬ 
tions 211 and 341, Indian Penal Code, but 
he will still have a grievance that his com¬ 
plaint of mischief has not been heard. 

Now there is nothing in the language of 
section 417, Criminal Procedure Code, to 
limit appeals against acquittals to cases in 
which Courts have, owing to some error of 
law or misappreciation of evidence, come to 
a wrong decision on the evidence before them. 

It has been held that the Legislature has 
allowed by this section an appeal by the 
Local Government in the widest terras and 
without any limitation whatever. See 
Empress v. Judoonath Gangooly (14) and 
that there is no distinction in the Code 
between the right of appeal against an ac¬ 
quittal and the right of appeal against a 
conviction, both being governed by the 
same rules and being subject to • the same 
limitations. See the Queen-Empress v. Bibhuti 
Bhusan Bit (15) and Queen-Empress v. Frag 
Eat (2) and Emperor v. Ohattar Singh (16). 

(14) 2 C. 273; 1 Ind. Jur. 629. 

(15) 17 C. 485. 

(16) 7 P. It. 1904 Cr.j 97 P. L. R. 1904; 1 Cr. L. J. 
781. 


Section 428, Criminal Procedure Code, al¬ 
lows additional evidence to be admitted in 
appeals against acquittals as well as in ap¬ 
peals against convictions, although oases in 

which this power is exercised will naturally 
be rare. 

I would, therefore, be prepared to set aside 
the order of acquittal in this case and order 

a re-trial, if the matter had come before the 
Court by way of appeal presented by the 
LDcal Government under section 417. 

But in revision it has always been regarded 
as a sound rule of practice not to interfere 
when there is no error in law on the face 
of the record [Emperor v. Sakharam (17). 
Keshab Ghunder Roy v. Akhil Metey (18) also 
Emperor v. Tirth Das Kewalram (19)] and not 
to interfere in cases of acquittal in which Gov¬ 
ernment might have appealed under section 
417, Criminal Procedure Code, but has not 
done so. See In the matter of Aurokiam (20) 
also Th .ndavan v. Perianna (21); Emperor v. 
Madar Bakhsh (*2) and Queen-Empress v! 
Miyaji Ahmed (23). In the former respect 
the Courts in India conform to the practice 
of the English Courts when dealing with 
writs of certiorari and the now obsolete 
writs of error; for the latter practice there is 
now the authority of clause 5 of section 439, 
Criminal Procedure Code. 

1° Queen-Empress v. Hardeo Singh (5) 
Straight, J., acting in revision, ordered a new 
trial upon a reference by the Sessions Judge 
when the accused had been acquitted under 
section 247 on a complaint of mischief and 
assault owing to the oomplaioant’s absence 
through fever, but this is the only reported 
instance that T have been able to discover 
of a High Court in exeroise of their revisional 
powers setting aside an order of acquittal 
upon fads not before the Court that tried the 
case. Even that instance was prior to the 
introduction of clause 5 of section 439 bv 

Act V of 1898. 

I* therefore, consider that our proper 
course is to refuse to interfere with the 

(17) 4 Bom. L. R. 686. 

(18) 22 C. 998. 

(19) 17 Ind. Cas. 403; 6 S. L. R. 120; 13 Cr. I, 7 

771; (1913) 1 Cr. L. Rev. 15. * 

(20) 2 M. 38; 2 Weir 566; 2 Ind. Jur. 858. 

(21) 14 M. 363; 2 Weir 571. 

(22) 25 A. 128; A. W. N. (1902) 200, 

(23) 3 B. 150. 
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acquittal on the District Magistrate’s refer¬ 
ence. 

Reference not allowed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 990 op 1913. 

January 15, 1914. 

Present: — Mr. Justice Rafique. 

RADHA BALLABH —Applicant 

versus 

EMPEROR— Opposite Partv. 

U. P. Municipalities Act (l of \900) t s. J47 — Mason) y 
edging added to chabutra, whether material alteration — 
Conviction. 

The mere addition of a masonry edging to a 
chabutra attached to a house within tho Municipality 
is not a material alteration of it so as to furnish 
ground for conviction under section 147 of tho Muni¬ 
cipalities Act. 

Criminal revision against an order of the 
District Magistrate of Aligarh. 

Mr. Qatya Chandra Mu\erji , for the 

Applicant. 

The Assistant Government Advocate , for the 
Crown. 

JUDGMENT.—This is an application in 
revision from an order of the learned 
District Magistrate of Aligarh upholding 
the conviction of one Radha Bullabh under 
section 147 of Municipalities Act. It 
appears that Radha Baliabh is a resident 
of Hathras and has a house within the 
Municipality of that town. He had a 
kutcha chabutra in front of his house to 
which were added a masonry edging and 
two masonry pnyas on the top without obtain¬ 
ing the sanction of the Municipality. The 
Municipal Secretary reported against the 
applicant in respect of the masoury edging 
of the chabutra only, upon whioh a notice 
was issued by tho Municipal Board to 
the applicant on the 15th March 1913 
under section 87, clause 5, of Act I of 1900, 
calling upon him to demolish the masonry 
edging of the chabutra within fifteen days 
of the receipt of the notice. No mention 
was made by the Secretary in his report 
and no demand was made by the Municipal 
Board in the notice of the 15th of March 1913 
with regard to the two payas built on the 
chabutra. The applicant did not remove 
the masonry edging of his chabutra as 
required by the Municipal Board in the 
notice of the 15th of March 1913, Tho 


applicant was accordingly prosecuted and 
put on his trial before the Tahsildar 
Magistrate of Hathras who convicted him 
under section 147 of Act I of 1900 and 
fined him Rs. 10. On appeal the learned 
District Magistrate upheld the conviction. 
The applicant has come up in revision to this 
Court. He challenges his conviction on the 
ground that he has not infringed any of the 
bye-laws of the Municipality of Hathras. It 
should be observed at the outset that both the 
lower Courts have taken into consideration 
the erection of the two payas on the chabutra 
also on coming to a decision, adverse to the 
applicant though the notice of the 15th 
March 1913, contained no mention of the 
said payas. The existence of the said payas 
must, therefore, be left out of consideration in 
determining the guilt of the applicant. The 
learned District Magistrate has found that the 
construction of the masonry edging to the 
chabutra amounts to a material alteration. 
Iam unable to agree with him as to his 
inter pretation of what constitutes a material 
alteration. There has been no change in 
the shape or situation of the chabutra and 
I fail to see how the mere addition of 
masonry edging to the chabutra can be 
described as a material alteration of it. The 
learned District Magistrate remarks that it 
may involve an encroachment on the public 
road or may be the beginning of a superstruc¬ 
ture. There is no evidence that any 
encroachment hap been made on the public 
road or that the applicant has constructed 
the masonry edging with a view to building 
something on the chabutra. No one can bd 
convicted of a possible offence which he 
might perhaps commit in future in regard 
to the Municipal bye-laws. I, therefore^ 

allow the application, set aside the con¬ 
viction, and sentence of fine and direct that 
tho fine, if realized, be refunded. 

Application allowed . 
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among Brahmans of the Amritsar District, 
it was shown that the village proprietors 
were Brahmans devofed to agriculture, though 
some of them followed other professions 
such as trade or service, a Division Bench 
of this Court held that it was for the plaintiff 
to establish affirmatively that his family, in 
matters of alienation, were governed by 
Customary Law. 

Again, in Dhera Singh v. Tara Singh (3), 
the parties were Bunjahi Khatris of the 
Rawalpindi District following the occupa¬ 
tion of dhobis and owning no land in the 
village, it was held that, since agriculture 
was not the principal occupation of the 
parties, the onus of proving that the rules 
of Customary Law prevailed, was on the 
plaintiff seeking to set aside the alienation. 

In Harnam Singh v. Afusammut Hardevi 
(4), it was held that in the case of Khatris 
the initial presumption is that they follow 
Hindu Law. Further, as pointed oat in 
that ruling, stress is always laid on the ques¬ 
tion, whether the claimants form a compact 
village community or at least a compact and 
considerable body of land owners iD a more 
or less homogeneous village. In the present 
case the family to which plaintiff belongs 
merely possesses some 250 acres of land 
which has for revenue purposes been 
measured off into a separate estate and the 
family stands alone. 

Counsel for appellant also points out that, 
when Daulat Ram died bis widow was record¬ 
ed as holding a share equal to that of each of 
her brothers-in-law and, that if Hindu Law 
had been followed, the two brothers of Daulat 
Ram would have taken his share. We do 
not think, however, that this incident, easily 
explainable as it is on the ground of con¬ 
venience in affording the widow a separate 
maintenance, can be held to tell in favour 
of the contention of the learned Counsel. 
Nor does the fact that in the mortgage- 
deed impugned, a specific share amounting 
to l/6th or 43 acres is mortgaged, show that 
the parties are not governed by Hindu 

Tiftw* 

We have no hesitation then in concur¬ 
ring with the finding of the learned Divisional 
Judge in the matter. 

(3) 7 Iud. Cas. 527; 88 P. R. 1910; 85 P. W.R. 1910; 

17 (4MO Ind.C 1 ^. 365; 43 P. R. 1011; 86 P. W. H. 
1911; 137 P. L. R- 19H. 


In view of this decision it is perhaps 
hardly necessary to enter into the ques¬ 
tion of necessity. We may, however, state 
that after hearing Counsel we are satisfied 
that the mortgage was executed in order to 
pay just antecedent debts or for the legiti¬ 
mate purposes of trade. As regards the 
allegation that Pheru Mai was of immoral 
life, it is not proved that any portion of the 
mortgage money was raised for, or spent 
upon, any immoral purpose. The suit is 
clearly collusive between father and son; the 
episode in which Pheru Mai was fined for 
alleged drunkenness after the institution of 
this suit, appears, as held by the Divisional 
Judge, to be a childish attempt to manu¬ 
facture proof of loose conduct for the pur¬ 
poses of this case; and if in 1908 there was 
some case against him about a woman, that 
is not enough to say that his general life 
was immoral. There is, we hold, no satis¬ 
factory evidence on the record to show that 
Pheru Mai was of immoral life. On the 
contrary, there is evidence to show that he is 
a competent man of basiness and that he 
was selected in 1907 as Lnmbardar of this 
‘be chiragh ” estate with a chorus of testimony 
to his good character from his own relatives. 
An even closer relative than any of the 
latter now seeks for his own purposes to 
blacken the character of his father. 

We dismiss the appeal with costs. 

As regards the cross-appeal relating to 
costs, we think that the defendant-appellant 
in the cross-appeal should get his full costs 
in the lower Court. The suit was a de¬ 
claratory suit and Pleader’s fee is not in 
such cases assessed on valuation of the 
subject-matter of the suit. The fee allowed 
was small and we increase it to Rs. 16. 
We accept the cross-appeal and grant de¬ 
fendant-appellant, Ram Saran Das, his costs 
amounting to Rs. 30 with costs in propor¬ 
tion. 

Appeal dismissed. 
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UURAOSINOH V. 8DGASCH AND. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 41-B of 1912. 

July 29, 1913. 

Present’. — Mr. Mitra, Offg. A. J. C. 

UMRAOSTNGH — Applicant ! 

versus 

SUGANCHAND— Non Applicant. 

Hindu Law—Family business—Attachment of one 
member's share — Execution — Jurisdiction of Small 
Cause Court. 

The share of an undivided brother in the ancestral 
family ironey-lendi ng business cannot be attached 
in execution of a decree against him personally. 

Xga Tha Yah v. F. N. Burn , 2 B. u. It. 91 at p. 
97; II W. K. (FB.), 8 and Syud Tuffuzzool Hossein 
Khan v. Rughoonath Pershad , 7 B. L. R. 183; 14 M. I. 
A. 40 at p. 51, 2 Suth. P. C. J. 434; 2 Sur. P. C. J. 
656; 20 Eng. Rep. 701, followed. 

A Small Cause Court has no jurisdiction to attach 
a half share in a joint family property, consisting 
partly at least of immoveable property. 

Application for revision against the order of 
the Judge, Small Cause Court, Araraoti, dated 
the 28th February 1912. 

Mr. N. .Vf. Bedarkar , for the Applicant. 

Mr. •?. V. De8hmukh , for the Non-Appli¬ 
cant. 

JUDGMENT.—In execution of a decree 
for money, the Small Cause Court at Araraoti 
attached the judgment-debtor’s half share 
out of * the whole estate in the shop of 
Khushalsingh Buddhusingh”. The judgment- 
debtor and his minor brother were members of 
a joint undivided Hindu family carrying on an 
ancestral money-lending business under the 
name and style above mentioned. The assets 
consist of money, ornaments, negotiable instru¬ 
ments, bonds and mortgage-deeds. A pro¬ 
hibitory order under section 268 was issued to 
the judgment-debtor and later on to his brother. 
In the sale proclamation, the property to be 
sold was described in similar terras. It was 
purchased by the respondent Suganchand 
for Rs. 18 on whose application the 
lower Court has passed a vesting order 
under Order XXI, rule 81. The details of 
what the property was were never at any 
stage of the proceedings specified. The 
Pleader for the decree-holder on 15th 
September 1908, stated that “the property 
is moveable, the judgment-debtor’s interest 
in which he wishes to attach. 11 

The judgraent-debtor has applied for 
revision under the Berar Small Cause Courts 
Act. My attention has been drawn to many 


irregularities in cDuuection with the sale, 
but I need nob notice them. The judgment- 
debtor, it would seem, was ignorant of the 
proceedings for sale having been revived 

in 1909. 

It saems to me that the attachment and 
sale are void on the ground of uncertainty 
and vagueness. At any rate the Small Cause 
Coart had no jurisdiction to attach a half 
share in joint family property consisting 
partly at least of immoveable property. Ibis 
admitted that the judgment-debtor was joint 
with his brother at the date of attachment. 
His share can only be determined in a general 
partition and until sach a partition is effected, 
all that can be sold is the lity to obtain a 
partition of the whole estate, moveable and 
immoveable. This, in my opinion, cannot, be 
done by the Small Oiuse Court. 

The attachment, is also void on the ground 
of uncertainty. Id is impDssible to say what 
property will be allotted to the share of the 
judgment-debtor in a partition. The law 
does not contemplate an attachment of 
something which is unknown and unascertain¬ 
ed. As Sir Barne9 Peacock in Sag Tha Yah 
v. F. K Burn (I) says: “ An attach moat must 

specify what i9 attached. For instance, 

it would not do to stick up in the zillah that 
the creditor attaches all the rights and 
interests which the debtor possesses in any 
property in the entire zillah. 11 

In the case of Syud Tuffutzool Hossein 
Khan v. Rughoonath Pershad (2) their 
Lordships of the Privy Council observe 
that their Lordships feel that it would 
be a cruel wrong and injustice if under 
colour of an execution, a thing described 
as a claim remanded by the Lords of the 
Privy Council for the settlement of accounts 
and referred to arbitrators, oould be put up 
to judioial sale; a thing utterly incapable of 
being estimated or valued, as vague and 
uncertain and unmeaning a description as if 
it had been all the claims of Ramnath against 
all his debtors. 11 

I have held that the mortgage-deeds or 
some at least would represent immoveable pro¬ 
perty, which the lower Court was nob com¬ 
petent to deal with. Bub even apart from 

(1) 2 B. L. R. 91 at p. 97 ( F. B); 11 W. R. (F. B.) 8. 

(2) 14 M. I. A. 40 at p. 51; 7 B. L. R. 186; 2 Suth, 
P. C. J. 434; 2 Sar. P. C. J. 056; 20 Bog. Hop. 701. 
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-£his, a sale of this vague and uncertain kind 
can convey no title. 

If each item of property had been separately 
attached, various forms of attachment would 
have to be resorted to and it is difficult to 
see how under one form of attachment, pro¬ 
perties of various descriptions can be dealt 
with, as has been attempted in this case. 

I, therefore, set aside the vesting order 
passed by the lower Court and declare the 
attachment and sale null and void. There 
has been some delay on the part of the 
applicant in moving this Court. He will 
bear his own costs in both Courts. He will 
also pay the costs of the auction-purchaser 
in both Courts. £ fix the Legal Practitioner’s 
fee at Rs. 15 in each Court. I note that the 
applicant’s learned Pleader has, on behalf 
of his client, offered to return the money 
deposited by the auction-purchaser and 
interest ( damdupat ) thereon. 

Order set aside , 


UPPER BURMA JUDICIAL COM¬ 
MISSIONER’S COURT. 

Second Civil Appeal No. 273 of 1912. 

September 15, 1913. 

Present :—Mr. McColl, A. J. C. 
NGA PO THIN— Appellant 


versus 

U THI HLA— Respondent. 

Civil Procedure Code (Act V of 1908), s. 9 Suit 
relating to monastery between Buddhist layman and 
monk—Monks may possess property— -Monastery not 
poggalika property but sanghika—Withathagaha gift 

defined. . . . 

A suit between a layman and a Buddhist monk m 

regard to land on which a monastery stands is cogniz¬ 


able by the Civil Courts. _ __ _ sr , 

U Te Za v. UPyinnya y U. B. R. (1892 96) 2, 9; 
U. Thatdama v. U. Meda, TJ. B. R. (1897 01) 2, , 


Nga Tin Byu, 10 Ind. Cas. 996; (1910) 

1 U. B. R. 78, followed. , 

Buddhist monks at • the present day do and may 

possess property. 


Maung Talok v. Ma Kan, (1892—96) 2 U. B. R. 78, 
dissented from. * 

A monk can act as owner of a monastery whether 
dedicated to him personally by the Kyaungtaga or 
allotted to him by other monks for 12 years at most, 
but he cannot according to the vinaya give away to 
an individual, either a monk or a layman, a monastery 
dedicated to him personally. Such a monastery is 
sanghika property and cannot be poggalika. 

Maung On Qaing v. U. Pandisa , P. J. L. B. 614 
dissented from. 

Poggalika property is such as a monk can dispose of 
as he thinks fit. 

If a monk takes the property of another monk 
and appropriates it to his own use, the appropriation 
is valid and is called a withathagaha gift, provided 
(according to the vinaya) five conditions are fulfilled, 
viz., (1) the monks must be intimate; (2) they must 
have associated together; (3) they must have spoken 
about the property; (4) the owner must be * alive 
when the property is taken and (5) the taker must 
know that the owner would be pleased at the taking. 

Mr. J. 0. Ghatterjee , for the Appellant. 

Mr. San Wa , for the Respondent. 

JUDGMENT.—This is a case of very 
considerable difficulty, as it involves questions 
of the Buddhist Ecclesiastical Law. 

Section 9 of the Civil Procedure Code 
lays down that the Civil Courts shall have 
jurisdiction to try all suits of a civil 
nature excepting - suits of which their 
cognizance is either expressly or impliedly 
barred. And in the explanation to that 
section a suit in which the right to property 
is contested is declared to be a suit of a 
civil nature notwithstanding that such 
right may depend entirely on the decision 
of questions as to religious rites or cere¬ 
monies. 

In U Te Za v. TJ Pyinna (1), which was 
a suit between Buddhist monks relating to a 
hyaung-taik, it was held that according to 
the custom in force before the annexation— 
such disputes were decided by the Ecclesias¬ 
tical authorities, that the Hlutdaw never 
interfered with such decisions but, on the 
contrary, lent its aid to enforce them, that 
the rights whish the Ecclesiastical authori¬ 
ties had acquired remained to them after 
the annexation and that the Civil Courts 
should adopt the same practice as the Hlutdaw 
had followed. 

In TJ Thatdama v. U Meda (2), it was 
held that not only should the Civil Courts be 

(1) U. B. R. (1892—96) 2, 59. 

(2) U. B. R. (1897—01) 2, 42. 
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bo'jTid by the decisions of the Eoolesiastical 
authorities in matters within their com- 
petence but they should also abstain from 
deciding points which fall within the sphere 
o- Ecclesiastical jurisdiction. In these 
two cases all the parties were Buddhist 

monks. 

JJ Teik Ka v. Nga Tin Byu (3) was a 

case in which a layman had brought a dispute 

between him and three monks before the 
Thatbanabaing, and having obtained an order 
in his favour applied to the Civil Court to 
enforce it. It was contended in that case that 
a 3 the plaintiff was a layman the Ecclesias¬ 
tical authorities had no jurisdiction. Bat it 
was held that as the Thathanabaing’s 
order was a pronouncement on the religious 
duties of monks towards the descendants of 
a tagn and was directed against subordinate 
ecclesiastics, it was an order within the 
Thatbanabaing’s competence and should be 
enforced. 

This is clearly not an authority for 
holding, that in a dispute between a layman 
and a monk, the ordinary jurisdiction of the 
Civil Courts is ousted and a layman-plaintiff 
must submit to t-be jurisdiction of the 
Ecclesiastical authorities. In the present 
case, the plaintiff who is a layman did not 
do so but brought a suit in a Civil Court for 
trial on the merits, the defendant-respondent 
who is a monk raised no objection to the 
jurisdiction of the Civil Courts, and though 
the property in suit was admittedly at 
any rate once religious property, I am of 
opinion that the Township Court had juris" 
diction to try the suit on the merits. 

The plaintiff-appellant’s case is that the 
land in suit on which a monastery stands 
was the poggalika property of a monk, 
TJ Ariza, that a monk, U Pandawa, who was 
U Ariza’s pupil obtained it as nwithathagaha 
gift and had subsequently given it to him. 
He sued for possession. 

The defendant-respondent, U Thi Hla, 
who is living in the monastery standing on 
the land, raised two inconsistent defences, 
namely, (1) that he and U Pandawa took 
the land and kyaung as a withathagaha gift 
jointly and that U Pandawa subsequently 
made a gift of his interest to defendant- 
respondent and (2) that on the death of U 


Ai’za the propeity reverted to the original" 
donor who again gave it to the defendant- 
respondent as his poggalika property. 

The Township Judge found in plaintiff- 
appellant’s favour and gave him a decree. 

The lower Appellate Court found on the- 
authority of Mating Hmon v. TI Olio (4) that 
a monk can dispose of his poggalika 
property during his life-time, but that if 
he fails to do so, it reverts to the donor who 
can select a successor but that if he fails to 
do so it becomes thingika property, but ho 
went on and found that the land in suit had 
become thingika and, therefore, could not be the 
subject of a gift. He accordingly set aside the 
decree of the first Court and dismissed the suit. 

The learned Additional Judge obviously 
quoted a ruling without referring to it. 
The ruling cited by him has no bearing on 
the point at all. Possibly he referred to 
Tha Gywe’s Treatise on Buddhist Law, page 
239, and quoted the ruling he did by mistake 
for Maung On Gain v. TJ Pandisa (5) quoted 
a few lines lower down on the same page. 

Tbe first, thing to consider is the principle- 
on which the case should be decided. If the- 
Dhammathats be referred to it will be fouud* 
that they are hopelessly contradictory and 
they are also inconsistent with the rules in 
the Vinaya. Thus in Volume I, U GaungV 
Digest, page 464, the compiler says: The 
rules laid down in the old Dhammathats are 
inconsistent with those in the Vinaya, and 
an attempt has been made in the present 
treatise to reconcile them, and readers are re¬ 
quested to exercise their own discretion in their 
application of the rules.” 

The rule laid down in Mautig On Gain v. 

U Patidisa (5) referred to by the lower 
Appellate Court is contained in seotion 410: 
“Property (including a monastery) given 
to a specified rahan shall on the death of the 
original donee revert to the donor who shall 
be at liberty to again give it away as a 
charitable gift to whomsoever he likes.” 

But the rule given in seotion 405 is 
diametrically the opposite: “if a deceased 
rahan did not transfer his poggalika monastery 
to any one it shall become sanghika property 
• ••••• 

“The donor has no voioe in the selection 
of a successor to the original donee, the- 

(4) U. B. B. (1892-96) 2, 397. 

(5) P. J. L. B. 614. 


(3 ;i0 Tad. Cap. 996; U. B. R. (1910) I, 78. 
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EMPEROR V . J. S. BIRCH. 

LOWER BURMA CHIEF COURT. 
Criminal Sessions Trial No. 30 of 1909 

March 16, 1910. 

Present: Mr. Justice Hartnell. 
EMPEROR— Prosecutor. 

i ersus 

J. S. BIRCH AND OTHERS—ACCUSED 

292—ZW* Pr ? Cedure . Code Uct V of 1898), ss. 289, 
292 Documents put into evidence for defence in cros s 

TZTce ° f Pr ° SeCUti0n witnesses Right of reply- 

word e th 1 2 3 4 * 6 at en f a 6 V d ° 6S "“1 1086 Us ri ® ht ‘° last 

the rio-ht of f° Say ’ the P ro ^cutor does not get 
the orS fc f re ? 7 ’ merely because in the course of 
certaTn doc, amin f iOD ° f the Prosecution witnesses 
the defence ar6 PU ‘ in ‘° evideDce ° n behalf of 

Mr. Dawson, for the Crown. 

lr^r for the Accused. 

beSf ^h- ^-~ DeGlanville claims on 

0 'clients that the prosecutor should 

• aVG ^ 6 r ©Piy, merely because 

m the course of the cross-examination of 
the prosecution witnesses, certain documents 
bave been put in on behalf of the defence and 
read to the Jury, and that he has the right 
to the last word. Mr. Dawson contests this 
claim and argues that, as the law. stands, he 
as the right of reply. In the case of 
mperor v. Manuel (1), under somewhat 
similar circumstances, I held that the pro¬ 
secutor was entitled to reply. The correct¬ 
ness o my ruling is questioned and certain 
cases, that were not available then, have 
been referred to in support of this contention. 

It is pointed out that Brett, J., in the case of 
mperor v. E. I. Timol (2), took the opposite 
vl ® w , to . and to the view of Brett, J. 

which is referred to in the case of Emperor v. 
Bobert Stewart (3). Two cases of the High 
Lourt of Bombay, Emperor v. Bhaskar (4) and 
Emperor v. Sharfali Abdulali ( 5), have been 
referred to in which Batty, J., and BeamaD, 

J., have expressed different views. A case of 
the Judicial Commissioner in Sind has also 
been referred to. It is printed in reporting 
the case of Emperor v. Abdulali Sharfalz (5). 

When the Criminal Procedure Code was 
revised and the present Code (V of 1898) 
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(1) 4 L. B. R. 6; 6 Or. L. J. 115. 

(2) 10 C. W. N. cclxvii, 

(3) 31 0.1050; 8 C. W. N. 528; 1 Cr. L. J. 451. 

(4) 30 B. 421; 8 Bom. L. R. 421; 4 Cr. L. J. 1. 

(o) 1 Ind. Cas. 280; 11 Bom. L. R. 177; 9 Cr. L. J. 

284 . 


superseded the old Code (X of 1882), the 
wording of section 292 of the Code’was 
altered. In Act X of 1852, the section 
ran: If the accused, or any of the accused, 

has stated, when asked under section 289, 
that he means to adduce evidence, the 
prosecutor shall be entitled to reply.” In 
Act V of 1898, the section runs: “if the 
accused, or any of the accused, adduces 
any evidence, the prosecutor shall be entitled 
to reply.” Prior to 1898, the Calcutta and 
Bombay High Courts held diverse views 
to the Madras and Allahabad High Courts 
as to how the production of documentary 
evidence for the defence during the cross- 
examination of the prosecution-witnesses 
affected the right of reply of the prosecutor, 
and to my mind the change of the law in 
1898 was meant to finally Jay down what the 
law should be. The judgments which I have 
quoted above, inclusive of my owd, show 
that there is still diversity of opinion as to 
what it is. The points for decision to my 
mind seem to be, as to whether section 292 
must be read in connection with the three 
preceding sections, and as ancillary to them, 
or whether it is a section independent of the 
preceding seotions, which provide for a 
contingency that may arise at any stage of 
the trial. It is argued that the word “any” 
in section 292 meaDS evidence produced at 
any stage of the trial; on the other hand, it 
is also argued that section 292 refers to evi¬ 
dence produced after the accused has been asked 
whether he means to adduce evidence under 
section 289. Afterconsidering what I believe 
to be the reason for the change in section 292, 
the judgments that I have mentioned above 
and whioh were not available at the time I 
passed my order in Emperor v. Manuel (1), and 
after consulting my learned colleagues and 
hearing their views, I am of opinion that it is 
doubtful as to what meaning should be 
attached to section 292. It may have been 
intended that it should stand in a time 
relation to section 289, in whioh case the 
fact that the defence has put into evidence 
documentary evidence during the cross- 
examination of the prosecution-witnesses, 
would not take away the right to the last 
word of the defence; on the other hand, it 
may have been intended that, if the accused 
produced documentary evidence at any 
stage of the trial, the prosecutor should 
be entitled to reply. I incline to the latter 
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SESSIONS JOLQE OF CODDAPAII V. KONDET1 OBil.ESU. 

view; but I consider the matter doubtful, hie prosecution was ^required. 

That being so, I am of opinion that the 
benefit of the doubt should be given in 

favour of the accused. 

I accordingly rule that in this cise, if on 
being asked under sectiou 289, the accused 
state that they do not intend to adduce 
evidence and do not do so, the prosecutor shall 
not be entitled to reply. 


MADRAS HIGH COURT. 

Criminal Miscellaneous Petition No. 36 

op 1914. 

Febraary 6, 1914. 

Present :—Mr. Justice Sadasiva Aiyar. 

The SESSIONS JUDGE op CUDDAPAH— 

Petitioner 

versus 

KONDETI OBALESU and another— 

Respondents. 

Criminal Procedure Code (Act Vof 189^j, s. 195 — 
Penal Code (Act XLVof \8 r )0), ss. 497 to 471— Forgery 
committed by person not party to proceedings — 
Sanction , whether necessary. 

No sanction under section 19") of the Codo of 
Criminal Procedure is required, in respect of a 
forged document, when the person producing it as 
evidence is not a party to the proceedings. 

John Martin Sequeira v. Laju Bai, 25 M. G71; 2 
Weir 173; Deli Lai v. Dhajadhari Goshami , 9 Ind. 
Cas. 557; 15 C. W. N. 565; 12 Cr. L. J. 101, followed. 

In re Narayan Dhonddev Itisbud , 6 [nd. Cas. 529 
12 Bom. L. R 383; 11 Cr. L. J. 369, dissented from. 

Petition praying that for the reasons 
stated in the order of the Sessions Court, 
dated 12bh January 1914, the High 
Court will be pleased to quash the commit¬ 
ment, of the 2nd and 3rd accused in S. C. 
No. 2 of 1914, on the file of the Sessions 
Court of Cuddapah. 

The Public Prosecutor , for the Crown. 

Mr. S. Ranganadha Aiyar , for the Respond¬ 
ents. 

ORDER.—The learned Sessions Judge 
ought to have followed the law clearly laid 
down by this Court in John Martin Sequeira 
v. Laju Bai (1) that where a person “was not 
a party to the proceedings in the Court* 
in the case in which the alleged forged 
Will was produced, no sanction for 


Assuming 

that Bombay High Court took a different 
view in In re Narayan Dhonddev Risbud 
(2) (a report which is not available to me] 
the Sessions Judge was bound by the 
decision of this Court in John Martin Sequeira 

v. Laju Bai (1). . 

As regards the difference in language 

between section 469 of the old Crimina 

Procedure Code of 1872 and section 195 

of the present Code, I see no essential 

difference in meaning and intent. The old 

section is worded thus: A complaint of an 

offence relating to documents described m 

section 463, 471, 475 or 476 of the Indian 

Penal Code, when the document has been given 

in evidence in any proceedings in aDy Civil 

or Criminal Court, shall not be entertained 

against a party to such proceedings , except 

with the sanction etc.” The new section 

195 (c) is “No Court shall take cognizance 

of any offence described in seotion 463 

or punishable under sections 471, 475 or 

476 of the same Code, when such offence baa 

been committed by a party to ony proceeding 

in any Court in respect of a document 

produced or given in evidence in sucb 

proceeding, except with the previous sanction, 

etc.” 

I think that both sections contemplate 
the necessity of sanction, only in case 
the offence which the Criminal Court 
is asked to entertain has been committed 
by a party to the proceeding in the other 

Court-. 

This is also the view taken in Debilalv. 
Dhajadhari Goshuni (3) which refers with 
approval to John Martin Sequeira v. Laiu 
Bai (1). I, therefore, do not accept the 
reference and direct the Sessions Judge to 
proceed with the trial of the prisoners com¬ 
mitted to his Court. 

Referenc-e not accepted. 

(2) 6 hub Cas. 529; 12 Bom. L. R. 383; 11 Cr. L. J. 

368 mi' 

(3) 9 hub Cas. 557; 15 C. W. N. 565; 12 Cr.L.J. 101. 


(1) 25 LI. 671; 2 Weir 173. 
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BHAGWAN V . EMPEROR. 

NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. 197 of 1913. 
December 13, 1913. 

Present:— Mr. Hallifax, A. J. C. 

BHAGWAN— Accused 

versus 

EMPEROR— Opposite Party 

declaration, not bearing signature o 
deceased, ivhether admissible—Proof, oral testimony 
of person who may have heard it. h 

d ® cla ration not reduced to writing, must be 

Wd d it bythe ° ral evidence of an y person who 

declaration ?° liC0 °® oer is testifying to such a 
to tho not ’ *5? Can refresh his memory by reference 
WL n f h f have made or read at the time, 

as nrnof themselves admissible in evidence 

as proof of the statement made then by the dyin~ 

P IT: ^ Uafc b6ar fcbe 81 o na, ture of the deponent, 

followed ^ V * Thakuria > 7 0. P. L. B. 14, 

Criminal appeal against the order passed 
Dy the Additional Sessions Judge, Chhind- 
wara^ dated the 27th Ootober 19J3. 

JUDGMENT—Before Allu Atar, the 
murdered man, died, he made a statement 
escribing the attack on Musammat Baje and 
imse , which was recorded in writing by 
oub-Inspector Sitaram (P. W. No. 11). The 
earned Additional Sessions Judge has admit- 
ted the docnment itself in evidence (Exhibit 

" r ^ ln P ro °f of the statement then made by 
the dying man, under the authority of the 
ruling of Empress v. Thakuria (1). The 
idj,m in that case is too widely stated for 

general application, though it was doubtless 

correct in respect of the facts then before the 
earned Judicial Commissioner. The first 
o the two published paragraphs is as 
ollows:- I have to observe that as the dying 
declaration of the deceased, which was taken 
down in writing by the Head Constable, 
was admissible in evidence (section 162, Code 
of Criminal Procedure) the proper course was 
to put in the document itself and have it 
formally, proved by that officer, not to allow 
him to give evidence orally as to its purport.” 

. ^ * 8 probable that the document -contain¬ 
ing the record of the dying declaration in that 
case was signed by the deponent, though I 
cannot find this mentioned anywhere in the 
judgment of this Court, to which I have 
referred. With his signature on it, it became 

(1) 7 0. P.L JR. 14. 


EMPEROR V . A. J. COOKE. 

a statement in writing made by him, just a 3 
any document or deed written for a man by 
another but signed by himself is his own dee 1. 
It was then a written statement of the 
k:nd mentioned at the beginning of section 
32 of the Evidence Act, and the correct way 
to prove it was to put in the document. 
But in this case the document was 
not signed by the deponent, and the Police 
Officer was bound by law to take it down 
in writing. The proper method, therefore, 
of proving the oral statement of the dying 
man was by the oral evidence of any person 
who heard it, that person being allowed to 
refresh his memory by reference to the notes 
he made or read at the time. The Sub- 
Inspector should have been required to read 
out, as a part of his deposition, his own record 
of the statement of the murdered man,-and 
to give any explanations and add any further 
details, of which he was reminded by his 
record or had any recollection apart from it. 


LOWER BURMA CHIEF COURT. 

Criminal Revision No. 347-B of 1913. 

February 23, 1914. 

Present: —Mr. H. S. Hartnoll, Offg. Chief 
Judge, and Mr. Justice Ormond. 

E M PE RO R— Applicant 

versus 

A. J. COOKE AND OTHERS-RESPONDENTS. 

Penal Code (Act XLVof 1860^, ss. 11, 34, 294 A — 
Committee of club — Person — “ Keeps,” meaning of — 
Common object—Liability of members — Purpose, double, 
effect of—Official Acts — Presumption — Government, Col¬ 
lector assessing income-tax, whethei—Assessing income- 
tax, whether tantamount to authorization—‘Not authoriz¬ 
ed / meaning of—Exception—Onus of proof—Evidence 
Act [1 of 1872), ss. 105, 114— Proposal—Drawing list , 
whether proposal. 

The members of the Committee of a club who 
exercise full control over club matters, inclusive of 
the premises, ‘keep* the premises of the club within 
the meaning of that expression as used in section 
294A of the Indian Penal Code. 

Where a house is kept open for a double purpose, 
viz., as an honest social club for those who do not 
desire to play as well as for the purpose of gaming 
for those who desire to play, it is a house opened 
and kept for the purpose of gaming, and it is not 
necessary to show that the house is used exclusively 
for the purpose of drawing a lottery. 

Jenks v Turpin, (1884) 13 Q. B. D. 505, 53 L. J. M. 
C. 161; 15 Cox. 0. 0. 486; 49 J. P. 20; 50 L. T. 808, 

followed. 
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Where the common object is the keeping of a place 

for the purpose of drawing a lottery not anthonaed 

by Government, all who engage in such an object 
are individually guilty and can be prosecuted jointly 

° r The^reeumption is that official acts are regularly 

’’^Collector who is a Revenue Officer is not au¬ 
thorized to sanction a lottery, nor would the mere 
act of taking income-tax from the club on the profits 
of the lotteries constitute authorization. 

In the matter of Ramanajam Chetti , Dyri s Law of 

Offences, Vol. I, p. 252, followed. 

The words ‘not authorized m section 294A, Indian 
Penal Code mean uo moro and no less than unless 
authorized, or not having been authorised or 
without authority’, and are in the nature of an 
exception or proviso and under section 105 of the 
Evidence Act, the burden of proof lies on the accused 
to show that the lottery was authorized by Gov¬ 
ernment, or, p All in 

Apothecaries ' Company v. T Varburton, 2 is. « Aid. 40; 

106 Eng. Rep. 578, and Martin v. Banjamtn, (190/) 1 
K. B. D. 64; 79 L. J. K. B. 81; 96 L. T. 197; 71 J. P. 
30; 23 T. L. R. 53; 51 S. J. 50, followed. 


Rex v. James, (1902) 1 K. B. D. 540; / L L. J. K. B. 
211; 66 J. P. 217; 50 W. R. 286; 86 L. T. 202; 18 T. L. 
R. 284; 20 Cox. C. C. 156, distinguished. 

A drawing list which sot out on the first page the 
list of the winners drawn on a certain day in the 
month of May, and on its back contained tlio 
description: “The sweep for Juno is now open. It 
will closo on the 20th June 1913. Settling day 23 
June 1913. All tickets must bo taken in the name 
of a member etc.,” was held to bo a proposal within 
the meaning of section 294A, Indian Penal Code. 


ORDER. 


Hartnoll, Offo. C. J.—This case has 
been referred to this Court by the District 
Magistrate of Rangoon under the provisions 
of section 307 of the Code of Criminal 
Procedure. The five accused, E. J. Cooke, 
G. Shead, H. Henderson, F. J. Snow, and 
T. D’Silva have been tried before the 
District Magistrate of Rangoon and a Jury 
under the following charges; 

Firstly .—That you, between April 1910 
and 22nd June 1913, did keep an office or 
place for the purpose of drawing a lottery 
not authorized by Government at 279 
Dalhousie Street and thereby committed an 
offenoe punishable under section 294 A, 
(i) of the Indian Penal Code and within 
my cognizance. 

Secondly .—That you, on or about the 
(1) 22nd May 1912,(2) 22nd July 1912, 
(3) 22nd May 1913, did publish proposals 
to pay sums on an event, or contingency 
relative or applicable to the drawing of 


tickets in a lottery not authorized by 
Government by publishing lists of winners 
ascertained at drawings held on above dates 
and thereby oommitted an offence punishable 
under section 294 A («) of the Indian Penal 

Code and within my cognizance. 

The Jury brought in a verdict of not 
guilty on all the charges; but the District 
Magistrate differed from them. He con¬ 
sider s that all the accused are guilty under 
the first head of the charges; and that A. J. 
Cocke and T. D’Silva are guilty under the 
second head of charge. It is not denied 
that we have full powers to convict the 
accused in accordance with the opinion 
expressed by the District Magistrate, but it 
is submitted that in any case the verdict 
of the Jury should not be interfered with. 
Section 307 (3) of the Code of Criminal 
Procedure enacts that we may exercise any 
of the powers which we may exercise on an 
appeal, and that subject thereto, we shall, 
after considering the entire evidence and 
after giving due weight to the opinions of 
the Se c sions Judge and the Jury, acquit or 
convict the accused of any offence of whioh 
the Jury could have convicted him upon the 
charge framed and placed before it. In 
this case the words * District Magistrate 
and Sessions Judge are synonymous—section 
451 (6) of the same Code. 

It is not denied that a lottery was drawn 
monthly from April 1910 to June 1913 at 
No. 279 Dalhousie Street, Rangoon. These 
premises were tenauted by the Indian 
Telegraph Association Club at first in part, 
but subsequently wholly. The lottery start¬ 
ed in a very small way but assumed in 
the end very large proportions. The 
takings for June 1913 amounted to 
Rs. 1,82,480. All the accused were mem¬ 
bers of the Committee of the aforesaid 
Club; but they submit that they did not 
keep any office or plftce for the purpose of 
drawing the lottery. They assert, that the 
lotteries were managed by the Olub through 
its Committee, that the premises belonged 
to the Club, that in any case fiv6 members 
out of a Committee of nineteen members 
cannot be held to keep the premises, that 
it was the Club, who kept the premises, 
that perhaps all the members of the Club 
might be held to keep the premises, or^ all 
the members of the Comuiittoe, but oertaiuly 




INDIAN OASES. 


197 


Vol. XXIII] 

EMPEROR V . A. J. COOKE. 

not, only five members out of 19, Certain 
cases were quoted showing 1 that club ser¬ 
vants or members of Club Committees 
could not be sued civilly for goods sapplied 
to Clubs, and it was urged that the five 
accused could not have a sait brought 
against them personally for use and occupa¬ 
tion. So, it is said, how oan they be held to 
keep the premises? Such cises do not seem 
to me to be of assistance in arriving at a 
conclusion in the present case as to whether 
the five accused kept the premises within 
the meaning of section 294A—first part 
—of the Indian Penal Code. They depend 
on whether there has been a contract 
according to which members of a Club or 
Club Committee become personally liable or 
not for Clab debts. The circumstances 
must differ in each case and depend on 
matters, such as the actaal terms of con¬ 
tracts—the Club Rules—and so on. Even 
supposing that members of a Club Committee 
would not be personally liable for goods 
supplied to their Club, I consider that in 
certain circumstances they should be held 
to keep the premises within the meaning 
of section 294A—first] part — of the Indian 
Penal Code; and the evidence must be 
examined to see whether or not the accused 
should be held to so keep the premises in 
the present case. The minute book, Exhibit 
W., shows beyond doubt, that the manage¬ 
ment of this Club rested with the Committee. 
At a meeting of the Committee held on 
the 3rd March 1912, at which Cooke, 
Henderson, Shead and D’Siiva were pre¬ 
sent, it was agreed that the lower flat of the 
premises alongside the Club be engaged at a 
rental of Rs. 40 per mensem as well as 
two temporary clerks on Rs. 40 each, 

(tentatively) in order to carry out the 
writing of money orders, free of cost for 
the public with the object of gradually 
stopping cash sales, and encouraging the 
services of the Post Office, thereby safe¬ 
guarding the interests of the sweep. At 
another meeting held on the 5th January 
1913, at a meeting at which all the accused 
except Shead were present, it was proposed 
by Henderson and seconded by D’Silva that 
the President enter into negotiations for 
a lower rental, failing which the sum of 
Rs. 850 be given on a year’s lease. This 
proposal was made in discussing Misquifch’s 
letter. Misquith was then the owner of 


279 Daihousie Street. The above extracts 
fron the Committee beok show that the 
Committee had the power of renting pre¬ 
mises and the very premises set out in the 
charge in the secend instance. This power 
must be taken to have been delegated to 
them by the general body of members. In 
Scrolls Judicial Dictionary it is said: 

To keep’ a place or thing involves the 
idea of having over it the immediate 
control of a character more or less perma¬ 
nent. The minute book and the accounts 
show that the Committee exercised full 
control over Club matters, inclusive 

of the premises. I would instance 
item No. 21 of the meeting of the 

6th April 1913. It was ordered that the 
accounts be audited every month by a 
Committee member. This shows that the 
Committee had full control over the 

accounts. Looking at the accounts for 

February 1913, it is seen, a carpenter was 
paid for fixing wood work at the entrance 
to the Club, that servants are paid and 
supplied with uniform. It seems needless 
to multiply instances. The ' immediate 
control of the premises was clearly vested 
in the Committee of which the five accused 
were members. I would, therefore, hold that 
for the purposes of section 294A of the 
Indian Penal Code, the Committee kept 
the premises, and that the accused cannot 
be allowed to shift their responsibility 
on to che general body of members 
or to the Club, which is an abstract 
entity or incorporeal body. The next 
question for consideration is whether it is 
proved that the premises were kept for 
the purposes of drawing a lottery. They 
were clearly also kept for the purpose of a 
Social Club as well, and this being so, it 
is argued that they were not kept for the 
purpose of drawing a lottery—that to incur 
liability under section 294A of the Indian 
Penal Code it must be shown that the 
premises were kept exclusively for such a 
purpose. In the case of Jenks v. Turpin (1), 
where certain persons were convicted of 
keeping and using premises for the pur¬ 
pose of unlawful gaming and assisting in 
the management, Hawkins, J., said: “If the 
house had been kept open for a doable 
purpose, viz ., as an honest social club for 

(1) 0884) 13 Q. B. D. 505; 53 L. J. M. C. 161; 50 
L- T. 808; 15 Cox. 0. C. 486, 49 J. P. 20. 
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those who did not desire to play, as well as for 
the purpose of gaming for those who d,d . 

would nonetheless be a house opened and kept 

‘for the purpose of gaming.’ I agree with that 
view and hold that in the present case it is not 
necessary to show that the premises were used 
exclusively for the purpose of drawing a 
lottery. The evidence shows and it is 
admitted that a lottery was drawn 
monthly. But it must be shown that the 
Committee kept the premises for such a 
purpose. The accounts and minute books 
show this cor clusively. I have already 
referred to the entry concerning the engaging 
of clerks for sweep purposes. I would quote 
a few more instances: 


It is needless to multiply instances. I 
hold that the Committee kept the premises 
for the purpose of drawing a lottery. 
But it is argued that on this finding the 
accused cannot be convicted that they are 
not the Committee and are only a part 
of it. There seems to me to he no 
substance in such an argument. It is 
said by Mr. Mayne in his Criminal Law 
of India, Second Edition, page 466: "Where 
several persons unite with a common pur¬ 
pose to effect any criminal object, all 
who assist in the accomplishment of that 
object are equally guilty, though some 
may be at a distance from the spot where 
the crime is committed, and ignorant of 
what is actually being done”. The princi¬ 
ple is that laid down in section 34 of the 
Indian Penal Code which enacts that “When 
a criminal act is done by several persons, ‘in 
furtherance of the [common intention of all,* 
each of such persons is liable for that 
act in the same manner as if it 
were done by him alone”. Here the 
criminal act alleged is ' keeping an offioe 
or place for the purpose of drawing a 
lottery not authorized by Government” and, 
though learned Counsel lays special stress on 
the word “keep” and argues that if a 
body of men is held to keep a place, a 
portion of that body cannot be said to 
keep it, 1 am unable to follow his argu¬ 
ment. Whether the common object be the 
keeping of a place for the purpose of 
drawing a lottery not authorized by Govern¬ 
ment or the hiring of a gang of house¬ 
breakers to commit thefts, it seems to me 
that all, who engage in such an object, 
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are each individually guilty and that they 
can be prosecuted successfully in whole or 
in part—jointly or severally. Here the 
five accused are shown to be five of a 
body of men who united together to 
draw and control a monthly lottery, and, 
if that common purpose is illegal, they are 

all equally and individually guilty. 

The next contention raised was, that it 
has not been proved by the prosecution 
that the lottery was not authorized by 
Government. The Assistant Government 
Advocate allows that the burden of proof 
lies in the first instance on the Crown to 
show <hat it was not so authorized. Govern¬ 
ment” is defined in section 17 of the Indian 
Penal Code as follows: “The word Govern- 
ment’ denotes the person or persons 
authorized by law to administer Executive 
Government in any part of British India”. 
The Commissioner of Police, Mr. Tarleton, 
deposed, that the sweep had not been 
authorized by Government and cross- 
examined said: I say unauthorised, as 

result of inquiries. I mean to my knowledge 
there shruld be some record of it either in 
the Club or with me”. From such evidence, 
it is clear that Mr. Tarleton has not ex¬ 
pressly authorised it and knows of no such 
authorization. The fact that the Local 
Government has sanctioned the prosecution 
may also, in ray opinion, be taken into 

consideration as tending to show that 

Local Government has never sanctioned it. 
It is extremely improbable that the Local 
Government would have sanctioned the 
prosecution, if it had ever sanctioned the 
sweep, and it may be presumed that 
official acts are legulaily performed. In 
my opinion it would have been an 
irregular act to have sanctioned this 
prosecution, oue of the essentials of the 
offence being that the lottery was not 
authorized by Government, if in fact it had 
been so authorized by the Local Govern¬ 
ment itself; aud in the ordinary course of 
business, on the Local Government consider¬ 
ing whether this prosecution should be 
sanctioned or not, it was surely its duty to 
satisfy itself from its papers or otherwise 
that no such sanction at any rate by 
itself existed. To have sanctioned the 
prosecution after the Local Government 
had itself authorised it, would, in my 
opinion, have been an irregular act, l 
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would also refer to those Exhibits which 
display a desire for secrecy. I would 
especially refer to JJ. 12, which is headed: 

Private and Confidential” and has at the 
foot of the note: “Note-this is a private 
communication and all recipients are 
earnestly requested not to post them up 
in any prominent place or public notice 
board”. It is a drawing list for April 
1913. There are also those Exhibits that 
are marked, Eor members only, private 
and confidential”. Then, again, there is the 
minute of the Committee which I have 
already referred to where it was resolved 
to consult the Commissioner of Police and 
obtain sound legal opinion, and the notice 
of the 8th July j 1913, which stops all 
remuneration. If this lottery had been 
expressly sanctioned, as it assumed such 
large proportions and became so widely 
known, surely this would have been within 
the. knowledge of the Commissioner of 
Police. If there has ever been any express 
sanction, it would be the simplest thing in the 
world for the accused to produce it or 
quote it. Considering this, I think that the 
prosecution made out a “ prima facie ” case 
that the lottery was never expressly autho* 
rized and that it is for the accused 
to show that it was authorized. They 

do not plead that it was expressly autho¬ 
rized, but rely on Mr. .Lucas having 
visited their premises to settle a dispute with 
reference to a lottery prize and on the Col¬ 
lector of Rangoon assessing them to income- 
tax, as proving authorization by Govern¬ 
ment. I should rather say that they 
relied on these facts at their trial, for they 
were not strongly pressed at the bearing 
of this reference. As regards the first 
incident, I am unable to say that the interven¬ 
tion of Mr. Lucas ever authorized the sweep. 
He merely went on a complaint being lodged 
to settle a dispute. As regards the second, 
it would not be within the scope of the 
Collector’s authority to sanction a lottery. 
He is a Revenue Officer. The incident is 
analogous to the facts of the case of Ramana - 
jam Chetti (2). Moreover, the meieaotof 
taking income-tax from the Club on the 
profits of the lotteries would not authorize 
them. Although the Assistant Government 

Advocate allows that in the first instance the 

0 

(2) 1 Weir 252. 


burden of proof lies on the Crown to show 
that the lottery was Dotauthorized, my learned 
colleague, for reasons given in his judgment, 
considers that the burden of proof lies on the 
accused persons i o show that the lottery 
was authorized by Government. The words 
in the section ‘not authorized by Govern¬ 
ment’ are equivalent to meaning ‘unless it 
(the lottery) has been authorized by Govern¬ 
ment’ or ‘except in the case where it (the 
lottery) has been authorized by Govern¬ 
ment’. It is, a reasonable view, in my opinion, 
to take that they are in the nature of an 
exception, and as they appear in the sec¬ 
tion defining the offence, it is reasonable 
to hold that section 105 of the Evidence 
Act applies and that the burden of proof lies 
on the accused persons, to show that the 
lotiery was authorized by Government. An 
analogous section in the Indian Penal Code 
would be section 325 and this is provided 
as an illustration to section 105 of the 
Evidence Act. I, therefore, agree in the 
opinion expressed by my learned colleague. 

Though the burden of proof, in onr opinion, 
as regards authorization, was placed wrongly, 

I am unable to see that the accused were in 
any way prejudiced in consequence, nor is 
it suggested that they were. They have, 
no doubt, brought out all facts on which 
they rely to prove authorization—at any rate 
they had full opportunity to do so. 

In the result as regards the first head 
of charge, I . am of opinion that the 
verdict of the Jury was manifestly wrong 
and that all five accused were proved 
guilty. As regards the second head of 
charge, the cases of Cooke and D’Silva only 
are concerned. It was urged that the 
drawing lists contain no proposal within the 
meaning of section 294 A. In my opinion 
they clearly do. KK5 is the first. On the 
first page is set out the list of the winners 
drawn on the 22nd May 1912. Then at the 
back in English and Burmese is printed 
amongst other matter: The sweep for 

June is now open. It will close on the 20bh 
June 1912. Settling day 23rd June 1912. 

All tickets must be taken in the name of a 
member. Your name and address is register¬ 
ed against the number of the ticket sent you. 

No books are sent out and tickets must be 
applied for by Postal Money Order addressed 
to a member.” It is unnecessary to go 
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farther into what is written. KK5 is clearly 

a proposal within the meaning of section 

•294A. KK3 is to the same effect except 
that it refers to July drawings and 
the August lottery. 00 is to the same effect 
except that it, refers to the lottery drawn on 
May 22nd, 1913, as regards the winners and 
to the coming lottery for June 1913. The 
Sangu Valley Printing Press printed many 
thousands of these drawing lists on the 
standing order of Cooke and D hilva. Tn 
May 1912 that press printed 18,000 drawing 
lists, in July 1912 32,000 and in May 1913 
33,000. There is clear evidence that a Durwan 
nsed to distribute the drawing lists at 
the entrance to the Club premises indis¬ 
criminately to those who wanted them, 
that drawings were witnessed by people of 
all nationalities, and that the drawing lists 
were sent by post to those not being members 
of the Club who requisitioned for them. The 
bills for the printing go into the accounts 
which are kept by D’Silva the sweep Secre¬ 
tary— see Exhibit H. Exhibit R, one of a 
thousand copies printed in June 1913, says 
that two of the men to whom money orders 
should be addressed are Cooke and D’Silva 
and the letter gives a description of the sweep 
and says that tickets can only be obtained 
on application to a member by name through 
Postal Money Order. The letter bears at the 
bottom “President I. T. A. Club” and so the 
intention was for Cooke|to sign it, as he is the 
President of the Club. 

Exhibit A A is another form of letter saying 
to whom application should be made for 
tickets Cooke and D’Silva are two of those 
mentioned. The evidence is, in my opinion, 
ample to convict Cooke and D’Silva. They 
were at any rate two of those who united 
together to publish these proposals and they 
clearly took a leading part in doing so. The 
question of sentence remains. It is urged that 
this is a test case, that the lottery has been 
allowed to run on a long time without action 
being taken, and that everything has been 
fair and above-board—that certain under¬ 
takings were given in the Court of 
the District Magistrate with reference to 
the non*publication of drawing lists and 
not keeping a place for the purpose of 
drawing the lottery—that the 20 per cent 
of the proceeds have been applied to 
benevolent purposes. I would take such 
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arguments into consideration, except that I 
think that pending the disposal of this 
case, the lottery should have baen stopped 
altogether. But 1 am of opinion that the 
case is not one for a nominal sentence. 
The lotteries assumed enormous proportions 
monthly as shown by the evidence of 
Mr. Lucas. To take the figures for a few 
months, showing the gros9 takings and the 
20 per cent, held up and not distributed, 
but kept for other purposes, 


# 

Year. 

1 

i 

Month. 

Gross takings. 

Twenty per 

cent, held up. 


j 

I 

Rs. 

Rs. 

/• 

1 

March * ... 

74,000 

14,800 

1912... { 

August 

1,16,250 

23,250 


1 

November 

1,43,350 

26,870 


January 

1,57,221 

31,441 

1913 ... 

April 

1,56,330 

31,270 


! Juno 

‘I 

1,82,050 

36,110 


The evidence shows contributors not only 
in Rangoon, but in the Toungoo Distriot 
and Moulmein. It is probable that many 
other tickets were taken from many plaoe9 
in Burma considering the number of draw¬ 
ing lists distributed. I would find Albert 
John Cooke, George Shead, Henry 
Henderson, Frank John Snow, and Thomas 
D’Silva guilty of the offence of keeping 
a place for the purpose of drawing a 
lottery uot authorized by Government and 
so of an offence punishable under the first 
part of sootion 294A of the Iudian Penal 
Code, and would direct that they each pay 
a fine of Rs. 1,000 (one thousand) or that 
in default, they be each rigorously im¬ 
prisoned for six weeks. I would also find 
Alfred John Co^ke and Thomas D’Silva 
guilty under the second head of charge 
namely, that on or about the 22nd May 
1912, 22nd July 1912 and 22nd May 1913 

they did publish proposals to pay same 
on an event or contingency relative or 
applicable to the drawing of a ticket in a 
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lottery not authorized by Government by 
publishing the lists of the winners ascertain¬ 
ed - at the drawings held on the above 
dates, and that they thereby committed 
offences punishable under the second. part 
of section 294A of the Indian Penal Code 
and I would direct that they do pay a 
fine of Rs. 5 each for each offence—one. on 
or about the 22nd May 1912, a second on 
or about the 22nd July 1912 and a third 
on or about the 22nd May 1913—and that* 
in default of payment of such fines, the 
imprisonment be seven days simple in respect 
of each fine. 

Ormond, J? —I agree generaly with the - 
conclusions, arrived at by my learned 
colleague, the Officiating Chief Judge. There 
can be no doubt that the Club premises 
were kept for the purpose of drawing a 
lottery within the meaning of section 294A 
of the Indian Penal Code, and the only 
two questions that then arise, relate (i) 
to the proof of the fact of non-authorization 
of the lottery by Government and (ft) to 
the liability of the accused who formed part 
only of the Committee of the Club. Although 
Mr. Tarleton, the Commissioner of Police, 
does not say that if the Government had 
authorized the lottery, he would have known 
it; I think there was evidence to go to 
the Jury for a finding that the Government 
had not authorized the lottery; and I think 
it would be fair and legitimate inference 
to draw from the facts proved in the case, that 
the Government * had not authorized the 
lottery. But we are asked to upset the verdict 
of Jury and I would prefer to decide the 
case upon points of law as far as possible. 
In my opinion under sections 105 and 10o, 
Evidence Act, the onus was on the defence 
to show that the lottery was authorized. 
Section 105 of the Evidence Act lays the 
onus on the accused of proving the 
existence of circumstances bringing the case 
* * * within any special excep- 

tion or proviso contained 

* * in any law defining the 

offence.’* Mr. McDonnell for the defence con¬ 
tends that this section does not apply if the 
proviso or exception is contained in the - 
body of the section. He refers us to the 
rule of English Law, which is based upon 
a technical difference between a provis) 
and an exception. The rule is stated by Lord 


Alverstone in Bex v. James (3) as follows:— 
It is not necessary for the prosecution to 
negative a proviso, even thoughthe proviso be 
contained in the same section of the Act of 
Parliament creating the offence, unless the 
proviso is in the nature of an exception which 
is incorporated directly or by reference with 
the enacting clause, so that the enacting 
clause cannot be read without the qualifi¬ 
cation introduced by the exception”. No 
reference is made in that case to the 
provisions contained in section 14 of 11 
and 12 Viet. Oh. 43. Apparently the rule 
stated above applies to trials Dpon indict¬ 
ment and not to summary proceedings 
before justices. It is unnecessary to decide 
if under the rule ds above stated, the onus 
would be on the prosecution to prove non- 
authorization in this case. Section 105 of 
the Evidence Act) must be construed without 
reference to any technical rule of English 
Law; and if the words * not authorized by 
Government” are in effect a special 

exception or proviso contained in the law 
defining the offence”, the onus is on the 
accused to prove authorization. The words 
“not authorized” in section 294A, Indian 
Penal Code, mean no more and no less 
thau “unless authorized” or “not having 
been authorized” or ‘ without authority”; 
and they are clearly in the nature of an 
exception or proviso. Section 105 of the 
Evidence Act, which applies generally to all 
criminal trials, is analogous to the last 
part of section 14 of 11 and 12 Viet. 
O. 43 which applies to summary pro¬ 
ceedings before Magistrates and which 
runs as follows:— If the information or com¬ 
plaint in any such case shall negative any 
exemption, exception, proviso or condition in 
the statute on which the same shall be 
framed, it shall not be necessary for the 
prosecutor or complainant in that behalf to 
- prove such negative, but the defendant may 
prove the affirmative thereof in his defence, 
if he would have advantage of the same.” 
In prosecutions under the old game laws, 
which made certain acts offences, unless the 
accused had certain qualifications, it was not 
necessary for the prosecution to prove the 

(3) (1902) 1 K. B. D. 540 at p. 545; 71 L. J. K. B. 
211; G6 J. P. 217; 50 W. R. 286; 86 L. T. 202 } 18 
T. L. R- 284; 20 Cox. C. C. 156. ' 


202 


INDIAN OASES. 


EMPEROR V. NGA NYO. 


absence of such qualifications. So, too, in an 
action for a penalty under 55 Geo. 3 0. 194, 
section 20 for practising- a9 an apothecary 
without having obtained a certificate of 
qualification, it was held that the onus lay 
on the defendant to show that he had 
obtained a certificate and that it was not 
necessary for the plaintiff to prove the 
negative. Apothecaries' Company v. W arhurton 

(4). 

Illustration ( b ) to section 106 of the Evi¬ 
dence Act is as follows:— ‘A is charged with 
travelling on a railway without a ticket. 
The burden of proving that he had a ticket 
is on him.” I see no difference in principle 
between that, case and the present one. In 
my opinion, the onus was on the defence to 
show that the lottery had been authorized. 
It i9 not suggested that the aocused were 
prejudiced in their defence by the prosecu¬ 
tion having assumed the burden of proving 
the absence of authority. It is contended 
for the defence that the lottery must be 
taken to have been authorized by Govern¬ 
ment, becaase it had been going on for so 
long and the profits derived by the Club 
from the lottery had been assessed to income- 
tax; but this clearly does not amount to 
authorization. 

Then as to the liability of the accused the 
Club premises were, undoubtedly, “kept,” for 
the purpose of drawing the lottery; the Cora- 
raittee had the control and management of 
the Club premises; the five accused were 
active members of the Committee and it 
was under the directions of all five that the 
place was kept for the purpose of drawing 
the lottery. The fact that others may have 
jointly kept the place with them, would not 
prevent these accused from being directly 
liable as principals as to the act of 
keeping.” 

In all other respects I concur with the 

judgment and proposed order of ray learned 
colleague. 

We were told by Mr. Me Donnell that the 
lotteries have not been stopped; but that 

lists are not published and that the lotteries 

are not drawn in the same place more than 
once. Reliance apparently is placed upon 
the judgment of Martin v. benjamin (5), 


Ald * 401 106 En ff- Ro P« o78. 

(5) (1907) 1 K. B. D. 64; 76 L. J. K. B 81* 96 r 'I 
197; 71 J. P. 30; 23 T. L, R. 53; 51 S. J. 50. 
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which was a case cited by the prosecution. 
I do not wish it to be understood that I 
accept this to be good law that a person 
who habitually holds a lottery does not 
commit the offence of keeping a place for 
the purpose of drawing a lottery, simply 
because he has a different place on each 
occasion. The above case, in my opinion, is 
not an authority for such a proposition. 

Accused convicted . 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No 569 of 1913. 

August 15, 1913. 

Present: — Mr. Saunders, A J. C , 

EM PE ROR—Prosecutor 

versus 

NGA NYO and others — Accused. 

Burma Village Act , 1907, s. 19 (1) —Evidence to 
be given. 

To justify a conviction under seotion 19 (l) of the 

Village Act, 1907, it is neoessary to show 

that the acoused had built his house without the 

permission of the Deputy Commissioner, and later 

than the year 1908, in whioh year the Act came into 
force. 

JUDGMENT.—The couviotion under seo¬ 
tion 19 (1) of the Village Act is not justified 
by the evidence. It was neoessary to show 
that the accused had built their houses 
without the permission of the Deputy Com¬ 
missioner and later than the year 1903 in 
which year the present Village Act came 
iuto force The old Village Regulabi on did 
not contain any provisions corresponding to 
the terms of section 18 of the present Village 
Act. The Magistrate states that the houses 

have been in existence, he thinks, eight or 
nine years. 

The convictions and sentences are set aside 
and the fines must be refunded. If the pro¬ 
secution can prove that, an offeno has been 
committed, there may be a new trial, bat the 
accuse 1 should he tried separately. 

Conviction set aside . 
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CALCUTTA HIGH COURT. 
Criminal Revision No. 5 of 1914. 
February 3, 1914. 

Present :—Mr. Justice Holmwood aud ■ 

Mr. Justice Sbarluddin. 
PRAKASH CHANDRA KUNDUand others 

—Accused—Petitioners 

versus 

EMPEROR— Opposite Party. 

Excise Act (V of 1909 B. C.J, s. 67 —Excise officers 
assaulted before they entered any house or made any 
arrest or search — Rioting—Separate sentence—Penal 
Code (Act XLV of I860.;, ss. 147, 353. 

A Deputy Inspector of Excise received information, 
that he would find certain persons in the act of 
illicitly distilling liquor, if he went to a certain vil¬ 
lage. He accordingly went with two Sub-Inspectors 
and a large number of peons, who actually saw the 
accused and their men removing the distilling 
apparatus. But before they had time to enter the 
house and arrest those persons or to make any search 
whatever, the accused sallied out and proceeded to 
beat the peons. The accused were convicted of 
rioting and using criminal force to deter a public 
servant from the discharge of his duty: 

Held, that the assault upon the officers was wholly 
unjustifiable and the riot was one of a very serious 
and lawless nature, that the Excise Officers were 
acting under section 67 of the Excise Act (V of 
1909 B. C.); that before they had time to do any¬ 
thing lawful or unlawful in respect of any search, 
they were wantonly assaulted by the accused, and 
that as there was no search, it could not be said that 
there was a search not in accordance with law. 

A separate sentence should not be passed upon 
people convicted of rioting for the offence which, is 
specifically stated to have been the common object 
of the assembly, unless a specific charge is laid 
against the individual members of committing such 
an offence. Therefore, persons who are shown 
to have committed a separate offence under 
section 353, Indian Penal Code, should receive a 
separate punishment, even although the common 
object of the riot was to commit that offence. 

Rule against the order of the Sub-Deputy 
Magistrate of Arambagb, dated November 
19, 1913, convicting the petitioners under 

section 147 of the Indian Penal Code, and 
sentencing them eaoh to undergo rigorous im¬ 
prisonment for two months, and farther con¬ 
victing the petitioners Nos. 1 and 3 under sec¬ 
tion 353, Indian Penal Code, and sentencing 
them each to undergo two months’ rigorous 
imprisonment in addition, which order was 
confirmed on appeal by the Deputy Magis¬ 
trate of Hooghly, on December 20tb, 1913. 

Mr. Caspersz, and Babu Manmaiha Noth 
Mukherji , for the Petitioners. 

Mr. Orr, Deputy Legal Remembrancer, and 


Babu Srish Chancier Chowdhury , Junior Gov¬ 
ernment Pleader, for the Crown. 

JUDGMENT.—This was a Rule calling on 
the District Magistrate of Hooghly to show 
cause why the conviction and sentence passed 
on the petitioners should not be set aside 
or otherwise modified, as to this Court may 
seem good on the grounds, firstly that there 
having been no search in accordance with the 
provisions of the law and the Excise Officers 
not having observed any of the formalities 
required by law, the resistance offered to 
them was not unlawful and the conviction 
under section 147 is bad in law; and Secondly , 
that the Excise Officers were not acting in the 
exercise of their duty, and the conviction 
under section 353, Indian Penal Code, is, 
therefore, bad in law. 

We have had the provisions of both the 
Excise Act of 1873 and the present Act V 
of 1909 B. C. laid before us and we find that 
the provisions of the new Act are substanti¬ 
ally the same as that of the old, but are stated 
with much greater clearness and in much 
greater detail. We may remark that in one 
particular, with which we are specially con¬ 
cerned in this case, section 67 gives wider 
powers to Excise Officers than any powers 
that were given to them by the Act of 1878. 
Section 67 says “Any officer of the Excise,” 
which would include a peoD, “may, subject 
to any restrictions prescribed by the Local 
Government by rules made under section 85, 
arrest without wairant any person found com¬ 
mitting an offence punishable under section 
46;” and for the present, we need not concern 
ourselves with sections 68, 69 and 70 which 
prescribe a formal procedure upon informa¬ 
tion to the Collector or Magistrate or to 
a Collector or Excise Officer not below 
such rank as the Local Government by 
Notification may prescribe. 

What is stated in this case is, that the 
Deputy Inspector of Excise had information 
that he would find certain persons in the act 
of illicitly distilling liquor if he went to 
this village. He accordingly went with 
two Sub Inspectors and a large number of 
peons, who from the finding, actually saw 
the appellants and their men removing the 
distilling apparatus, which the Magistrate 
found, they probably afterwards destroyed, as 
no traces of it have been found. But before 
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they had time to enter the house and arrest 
^toese persons or to make any search what¬ 
ever, the accused sallied oat and proceeded to 
beat the peons. The unlawful assembly was 
joined by two men of higher rank, Prokash 
Chandra Kundu and Basanta Bhattacharjee, 
and the finding is clear that these two men 
were actually found taking part in the riot¬ 
ing. But as regards the accused, Basanta, the 
first Court held that inasmach as he did not 
take any active part in the assault, he might 
be absolved from the charge under section 
353, which was a separate substantive charge 
and not raised by implication under section 

149. 

Taking then the simple facts, it would ap¬ 
pear that these officers were acting under 
section 67 of Act V of 1909, and that before 
they had time to do anything, lawful or un¬ 
lawful, they were wantonly assaulted by the 
Dubys, encouraged and assisted by tbe other 
two petitioners, Prokash and Basanta. That 
being so, tbe legal questions on which tbe 
rule was issued, do not seem to arise. There 
was no search and, therefore, it cannot be 
said that there was a search not in accordance 
with the provisions of the law, and there 
were no formalities to be observed at the time 
the assault was committed. 

We wish to make it clear what it is that 
the law requires in the way of formalities. 
There are two portions of the rules made 
under section 85 which deal with the 
duties of officers in this respect. The 
one is rule 75 at page 69 of the Rules 
dealing with restrictions of the exercise 
of powers conferred by sections 66 and 67, 
and that says, “Officers below the rank of 
Inspector of Excise may exercise in open places 
only the power conferred by section 67;” 
the expression ‘open place’ in this rule 
means open in the ordinary sense as 
oppoeed to closed, but does not include a 
dwelling bouse. Obviously two Sub-Ins- 
peotors and a Deputy Inspector being present, 
there was no restriction on (heir entering* 
the house for the purposes mentioned in 
section 67. But, as a matter of fact, as 

we have seen, they did not enter ’the 
house. 

Then there are the provisions of Chapter 
X of the Rules dealing with detection 
investigation and trial of offences. Rule 
8 of that Chapter lays down that the 


provisions of the Criminal Procedure 
Code, especially sections 101, 102 and 
103 which apply to searches, must be. 
carefully observed by the officer who makes 
a search with or without warrant. Every 
officer who conducts a search will fill up 
Form No. 126. When a search is made 
without warrant, the officer conducting the 
search will record either separately or at 
the foot of the counter foil of Form No. 126 
the grounds of his belief, that an offence 
punishable under section 46, 48, 52 or 53 
has been committed and the reasons for 
considering, that it is not advisable to 
obtain a search warrant. Here again 
this rule has no application to this case, 
because no search was made. But supposing 
that the officer had entered the house 
under section 67, and tried to arrest without 
warrant any person found illicitly distilling, 
or to seize and detain any article which 
he had reason to believe to be liable to 
confiscation under the J Aot, or detain and 
search any person upon whom, and any 
vessel raft, vehicle, animal, package, re* 
ceptacle or covering in or upon which, he 
may have reasonable cause to snspeot any 
such article to be,—it would not have been 
necessary for him to reoord his reasons before 
acting under section 67. If he was aoting 
under section 70, the letter of the law ap¬ 
pears to make it necessary that the ground 
of his belief should be recorded before he 
enters to search any place. But the pro¬ 
visions of section 67 are not with regard to 
the searching of any place. They are with 
regard to the arrest of any person openly 
committing an offence whether in a house or 
in the open; and the officer who is em¬ 
powered to arrest under section 67 in a house, 
that is, any officer of the rank of Sub-Inspeot- 
or or above it, need not fill in the Form No. 

unIf88 he finds it necessary further to 
make a scan h in the house. Then he will 
till up the Form for the information of the 
authorities, and he will record at the foot 
of the counterfoil of the Form the 
groun of his belief etc. But here, as we 
Have said, there was no occasiou for a formal 
searc . Certain persons were seen com- 
mi ir»g an offence, and before they could be 
arres e< , the Excise Officers were beaten in 
e open, and the articles which constituted 
■io evidence of the offenoe, were removed. 
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That being the finding, we think it is clear 
that the assault upon these officers was 
wholly unjustifiable, and that the riot was 
one of a very lawless and serious nature, and 
that the petitioners have been very leniently 
dealt with. 

As regards the separate sentence under 
section 353, it is clear that persons who are 
shown to have committed a separate offence 
under section 253 should receive a separate 
punishment, even although the common 
object of the riot is to commit that offence; 
and the argument of the learned Counsel, 
that the accused Basanta Bhat.tacharjee was 
acquitted, he, therefore, cannot be convicted 
under section 147 with the common object 
of committing an offence under section 353 
shows to what an impasse any doctrine to the 
contrary would lead us. The rulings of this 
Court have, for a long series of years, been 
to the effect that separate sentence should 
not be passed upon people convicted of rioting 
for the offence which is specifically stated to 
have been the common object of the assembly, 
unless, as has been held in several cases, a 
specific charge is laid against the individual 
members of committing such an offence. In 
this case, it would appear that all the 
offenders were rightly convicted of rioting 
and that two of the petitioners were also 
found to have taken part in the assault; 
whereas the second petitioner Basanta 
Bhattacharjee was found to have taken no 
part in the actual assault. But it is clear 
that the encouragement of riot of this kind 
is quite sufficient to bring him within the 
purview of the law of rioting; it is also clear 
that those persons who committed sepa¬ 
rable acts of assault should be more severely 
punished than those who did not. The 
qaestion is rather an academical one, inas¬ 
much as the whole of the sentence which is 
passed could very well have been given under 
the rioting section, without having recourse to 
the other section. 

For all these reasons, we are of opinion 
that the Rale must be discharged. The 
petitioners will surrender to their bail and 

serve out the remainder of their sentence. 

Buie discharged. 
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UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No 568 of 1913. 

August 15, 1913. 

Present :—Mr. Saunders, A. J. C. 

EMPEROR— Prosescutor 

versus 

NGA KYAUK LON and others— 
Accused—Responlent. 

Criminal Procedure Code (Act V of 1898J, s. 133 — 
Inoculating children—Trade or occupation . 

Some persons, who inoculated and admitted inocu¬ 
lating their children upon an outbreak of small-pox, 
were ordered under section 133 of th9 Criminal Pro¬ 
cedure Code to stop the practice: 

Held , that the section did not apply, inasmuch as 
the persons could not be said to be carrying on a trade 
or to be engaged in an occupation. 

JUDGMENT.—The order of the District 
Magistrate is not a legal order. The respond¬ 
ents were six persons who were reported 
to have inoculated and admitted inoculating 
their children upon an outbreak of small-pox. 
They have been ordered to stop this practice 
under section 133 of the Code of Criminal 
Procedure. The only part of section 133 
which could possibly apply is that which 
refers to the prohibition of any trade or 
occupation which is injurious to health. 
These persons cannot clearly be said to be 
carrying on a trade or to be engaged in an 
occupation. The order is set aside. 

In any case the joint proceeding against 
six persons does not appear to have been 
justified. 

Order set aside. 


ALLAHABAD HIGH COURT. 
Criminal Miscellaneous Application 

No. 4 of 1914. 

February 10, 1914. 

Present: —Mr. Justice Ryves, 

NATHf MAL— Appellant 

versus 

EMPEROR— Opposite Partf. 

Criminal Procedure Code (Act V of 1898), 8. 526 — 
Transfer of criminal case —Impartiality of Magistrate 

not doubted. 

N and four other persons were put on their trial, 
the former under section 411 and the latter under 
section 38 L of the Indian Penal Code. The case of 
N was subsequently separated from that of the other 
four accused. The Magistrate proceeded first to 
dispose of the case under section 38L which resulted 
in conviction. The case under section 411 was 

then taken up: 
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Held, that as there was nothing to find that the 
Magistrate would not try the ease with perfect 
impartiality the case couldlnot be transferred. 

Application for transfer of a case from the 
Court of the Joint Magistrate of Cawnpore. 

Mr. G. IV. Villon (with him Mr. Howard ), 
for the Applicant. 

The Government Advocate , for the Crown. 

JUDGMENT.—This is an application for 
the transfer of a case now pendiug in the 
Court of the Joint Magistrate of Cawnporo 

against Nathi Mai under section 411, Indian 
Penal Code. It appears that four persons and 
Nathi Mai and another person, with whom we 
are no longer concerned, were pub on their 
trial, the first four under section 381, the 
latter under section 411. The case began 
on the 4th September 1913. On the 18th 
of September, the case of Nathi Mai was 
separated from that of the other four persons 
and nine witnesses were called for the Crown. 
The case was continued on subsequent dates. 
On the 26th of September, the Magistrate 
decided to dispose of first the charge under 
section 381 against the other four persons 
and to postpone the case against Nathi 
Mai until that case had been decided. That 
case was decided on the 11th of December 
1913, and ended in a conviction of all the 
accused. The case against Nathi Mai was 
then taken up and the 15th and 16th of 

December were fixed for the cross examina¬ 
tion of the prosecution witnesses, a charge 
haviDg been framed against Nathi Mai, 
utder section 411 cr, the 11th of December, 
Nathi Mai then moved the District Magis¬ 
trate to transfer the cast; but he 
rejected the application and then the 
present application was made to this 
Court. The main allegation is that it is 
practically impossible for Mr. Williamson 
to approach the defence evidence in this 
ca9e impartially because he has already held 
that the other four accused did oemrnit 
theft. It is suggested that the same evidence 
will be called by Nathi Mai in his defence as 
was called and disbelieved in the other case. 
As to this, I can only say that it would b 9 
for the Court to consider that evidence and, 
of course, if it came to the conclusion that 
the property was stolen property, it does net 
necessarily follow that the accused would be 
guilty under seifcim 411. I call the attention 
of the learned Magistrate to the case of 


Emperor v. liar Gobind (1). It seems to 
me that the principle underlying that case 
governs this case and I find it impossible 
to hold that Mr. Williamson will not try 
the case with perfect impartially. I reject 
the application. Let the record be returned. 

Application re ected, 

(1) 12 Ind. Cas. 652; 33 A. 583; 12 Cr. L. J. 564. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 80 of 1914. 

February 13, 1914. 

Present ; — Mr. Justice Holm wood and 
Mr. Justice Sharfuddin. 

ISLAM KHAN— Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 112 — 
Surety—Restriction to local men — Jurisdiction of 
Magistrate, 

A Magistrate has no jurisdiction to put such a a res¬ 
triction upon the nature of the sureties under seotion 
112 of the Criminal Procedure Codo, as to direct that 
they should bo local, for such a restriction is not 
contemplated by the section. That is a matter which 
must bo decided subsequently if objootion is taken to 
the surotios on that ground by the Police authori¬ 
ties. 

Mr. B. V. Sasmal , Counsel, and Moulvi 
A, K % Fazlul Haq t Vakil, for the Pititioner. 

Mr. Orr % Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT.—Upon hearing the learned 
Deputy Legal Remembrancer, showing cause 
against this Rule, and on readiug the evidence 
and hearing the learned Counsel in support of 
the Rule, we are of opinion that the Rule 
fails on all the grounds except the last. 

The Magistrate appears to us to have no 
jurisdiction to put such a restriction upon 
the nature of the sureties as to direct that 
they should be local. It is quite possible 
that a subsequent objection might be taken 
by the Police authorities to the sureties 
offered; but uutil such objection is taken, 
the locate of the sureties to be required 
should not be restricted. The Magistrate 
is entitled to lay down the number of sureties, 
the character of the sureties, that is, they 
should be meu of good character, and the 
class of sureties, that is, they should be tnen 
of Hullioiout imbalance to furnish security. 
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Bat we do not think that the restriction 
to local men is in any way contemplated by 
section 112. That is a matter which mast 
be decided sabseqaently if objection is taken 
to the sureties on that ground. 

We, therefore, in discharging the Rule on 
the other grounds direct on the fourth 
ground that the word ‘‘local” be expunged 
from the record. 

Rule discharged . 


CALCUTTA HIGH COURT. 

Criminal Revision No. 79 of 1914. 

February 13, 1914. 

Present: —Mr. Justice Holm wood and 
Mr. Justice Sharfaddin. 

PREO NATH DATTA— Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V oj 1898J, ss. 109 
(a) and (b), \ \0—Taking precaution to conceal pre¬ 
sence to commit crime — Failure to give satisfactory ac¬ 
count of himself—Giving false name and secretly deli¬ 
vering letters containing incitement to commit crime. 

A person who gives a false name and delivers letters 
secretly, containing incitement to commit crime or 
demanding money for the means of committing crime, 
falls within section 109, clause (a), of the Criminal 
Procedure Code. 

A person who secretly delivers letters arranging for 
the commission of dacoities is a person, who in the 
interests of publio peace should be called upon to 
give security of good behaviour. 

The accused, when charged by A with endeavouring 
to secretly deliver letters to A y s brother, asking him 
to assist in some nocturnal enterprise in which 
revolvers and guns were to be used, was unable to 
give A any satisfactory account of himself: 

Held, that this was sufficient to briDg him within 
the meaning of section 110. 

Babu Atulya Oharan Bose and Asita 
Ranjan Ohatterji , for the Petitioner. 

Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Dacca to 
show cause why the order upon the petitioner 
to furnish security for good behaviour for 
one year should not be set aside on the 
ground that the procsedings do not fall 
within the meaning of section 109 (6) but 
upon the proceedings themselves, they could 
have only come under section 110, and 
proceedings under section 110 would be 


ultra vires and contrary to the principles 
laid down in the case of Alep Pramanik v. 
Emperor (1) and Kismat Akanda v. Emperor 
( 2 ). 

After hearing the learned Deputy Legal 
Remembrancer for the Crown and the 
learned Vakil in support of the Rule, we are 
of opinion that this Rule must be discharged, 
firstly , because we do not agree with the 
Magistrate in his finding as regards clause 
(a). The learned Magistrate says, the charge 
under clause (a) can hardly stand because 
a person who delivers letters secretly is 
not concealing his presence to commit 
crime ; but a person who gives a false name 
and delivers letters secretly containing 
incitement to commit crime or demanding 
money for the means of committing crimes 
certainly appears to us to fall within 
clause (a). It is conceivable that the accused 
might have taken himself out of that clause 
on proof that he had subsequently given 
his true name and address. But there is 
no finding in the judgment that the name 
now given or the address now given is a true 
one, and certainly the ground upon which the 
Magistrate removed him from the purview of 
clause (a) is erroneous. 

Then as regards clause (6), a person who 
secretly delivers letters arranging for the 
commission of dacoities, as. the Magistrate 
says, is essentially a person who in the 
interests of the public peace should be called 
upon to give security to be of good behaviour. 
This is not perhaps happily worded, for 
the finding should have been in the terms 
of the section. But it is clear from the 
findings of fact, that the accused, when 
charged by Acanda with endeavouring to 
seoretly deliver letter to Ananda’s brother, 
asking him to assist in some nocturnal 
enterprise in which revolvers and guns were 
to be used, was unable to give Ananda any 
satisfactory account of himself, and that is 
sufficient to bring him within the meaning 
of the section. The rulings under section 110, 
therefore, to which we have .been referred 
do not apply, and the learned Vakil who 
appears in support of the Rule candidly 
admits that he does not rely upon them. 
If they had any application, they could be 
very easily distinguished as the facts in this 

case were essentially different. 

(1) 11 0. W. N. 413; 5 Cr. L. J. 191. 

(2; 11 C. W. N. 129; 4 Cr. L. J. 464. 
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The Rale is discharged and tlie petitioner guilty after considering the evidence in 
must surrender to the District Magistrate the case, 
and furnish the security required of him, The petition is rejected, 
or be imprisoned accordingly for the terra of Petition rejected . 

one year. 

Rule discharged. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 88 of 191-1. 
Criminal Revision Petition No 77 of 1914. 

February 9, 1914. 

Present: —Mr. Justice Sadasiva Aiyar. 

In re KUTTIALIKUTTI MARAKAR 

AND OTHER8—PETITIONERS. 

Criminal Procedure Code (Act V 0/1898J, s. 172 — 
Diary not used to refresh memory, whether evidence —Im¬ 
proper aimission of such diary, whether sufficient 
ground for interference. 

A Magistrate should not refer to an entry in a 
diary, not used by a prosecution witness to rofresh 
his memory as corroborative of his evidence but an 
error of the kind is not sufficient ground for interfer¬ 
ence, when the Magistrate has found the accused 
guilty after considering the other evidence in the 
case. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg¬ 
ment of the Joint Magistrate of Malapuram, 
in Criminal Appeal No. 95 of 1913, preferred 
against the conviction and sentence by the 
2nd Class Magistrate of Tirurangudi, in 
Calendar Case No. 355 of 1913. 

Mr. A. Sundaram , for the Petitioners. 

ORDER.—I am not satisfied, after hearing 
the prosecution 6th witness’ evidence read 
out, that the prosecution 6th witness used 
his diary to refresh his memory as regards 
the names of the accused. Hence, the 
accused had no right to have it produced 
as evidence—(section 172, Criminal Pro- 
cedure Code). 

The 2od class Magistrate ought not to 
have referred to the entry in the diary 
as corroborative of prosecution 6th witness’ 
evidence, as he seems to have done. [See 
section 172 clause (2)] but I do not think 
that that error on the part of the first 
Courtis a sufficient ground for interfering 
with the judgment of the Appellate 
Magistrate, who also found the accused 


MADRAS HIGH COURT. 

Criminal Revision Case No. 738 of 1913. 
Criminal Revision Petition No. 596 of 1913 

January 23, 1914. 

Present :—Mr. Justice Sadasiva Aiyar. 

In re GOVINDARAJULU MUDALl— 

Accused — Petitioner 

Joint trial of thief and receiver of stolen property, 
legality of. 

A joint trial of two accused, one for theft and the 
other for receiving stolen property, is illegal. 

King-Emperor v. Sunder Singh, 2 Cr. L. J. 87, 3 P. 
It. 1905 Cr. ; 21 P. L. K. 19C5, roforred to. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, prayiDg 
the High Court to revise the order of the 
Second Presidency Magistrate, George Town, 
Madras, dated the 14th of October 1913 
in Calendar Case No. 25721 of 1913. 

FACTS.—T wo accused were oharged and 
tried at one trial one, for committing theft with 
regard to electric bulbs and the other for 
receiving stolen property in purchasing them. 
The Magistrate acquitted the accused who 
was charged with theft, and convicted the 
other for receiving stolen property. Hence 
the revision petition to the High Court by 
the accused who was convicted. 

Mr. S . Krishnamachariar , for the 

Petitioner. 

The Oroicti Prosecutor , for the Crown, 

ORDER.—The trial of the two accused, 
one for theft and the other for receiving 
the stolen property was clearly illegal. 
King-Emperor v. bunder Singh (1). 

The conviction of the petitioner is set 
aside and the fine, if paid, will be refunded 
without prejudice to the Police (if they con« 
sider it desirable) taking fresh action against 
the petitioner. 

/tx w . Revision accepted. 

0)2 Or. L. J- 37, 3 P. It. 1905 Or.; 21 P. L. R. 1905. 
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RUDAR PRATaB SINGH V. R1GHCJR4J GIR. 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second CrviL Appeal No. 250 of 1912. 

November 17, 1913. 

Present: —Mr. Lindsay, J. C. 

Babu RUDRA PRATAB SINGH — 
Defendant—Appellant 

versus 

RAGHURAJ GIR— Plaintjff — 

Respondent. 

Limitation Act (IX of 1908J, s. 12— Application for 
copy, by whom to be made. 

Section 12 of the Limitation Act does not require 
that an application for copy should be made by the 
party himself. 

Ram Kishan Shastari v. Kashi Bai, 29 A. 264, 
4 A. L. J. 152; A. W. N. (1907) 67, followed. 

Ramamurthi Aiyar v. Subramania Aiyar , 12 M. L. J. 
385, dissented from. 

Appeal against an order of the District 
Judge, Rai Bareli, dated 21st March 1912 
upholding that of the Sub-Judge of Sultau- 
pur, dated 14th October 1911. 

Babu Bisheshwar Nath , for the Appellant. 

Mr. Mahomed Wasim , for the Respondent. 

JUDGMENT.—The only point for decision 
in this appeal is one of limitation. The 
appellant was the defendant in the first 
Court. A decree was given against him 
and he brought an appeal in the Court of 
the District Judge of Rae Bareli, which has 
been rejected as being beyond time. The 
point to be determined here is, whether 
or not this finding of the District Judge 
was correct. The judgment of the first 
Court was dated the 14th of October 1911. 
On the 20th of Ootober 1911, an application 
for a copy of the judgment and decree was 
made, not by the defendant himself but by 
one Gauri Shanker, who was a Pleader’s 
clerk. This copy was in due time prepared 
and given. On the copy the following 
dates are endorsed, *7th November 1911, the 
date of posting the notice and the 11th of 
November, the date on which the copy 
was delivered.’ It is admitted that if in 
accordance with the dates eudorsed on the 
copy, allowance be made for the time which 
was required to obtain it, the appeal was 
within time. But the learned • District 
Judge decided against the appellant on 
two grounds. He first of all held, that as 
the appellant had not himself applied for 
the copy, he was entitled to no deduction 
of time under the provisions of section 12 


of the Limitation Act. He pointed out that 
the application had been made by one 
Gauri Shanker, a Pleader’s clerk, and he 
then went on to point out that the appli¬ 
cation so made was not in order, according 
to the rule of the Court because it was not 
signed by a Pleader. The learned Counsel 
for the appellant argues that under the 
provisions of section 12 of the Limitation 
Act, it is not necessary that the application 
for a copy should be made by a party 
himself and this view is supported by the 
decision of the Allahabad High Court reported 
as Ham Kishan Shastari v. Kashi Bai (1). 
There is, it is true, a judgment of the 
Madras High Court in the opposite sense 
[compare Ramamurthi Aiyar v. Subramania 
Aiyir (2).] The Allahabad High Court, 
however, refused to follow this ruling and it 
appears to me that the view of the law 
laid down in the Allahabad ruling is the 
one which should be accepted here. As 
was pointed out in the judgment, section 12 
does not require that the application for 
copy should be made by any particular 
person. Th9 learned Judges say: “it would 
be inconsistent with the language of section 
12 to hold that because an appellant left 
the matter of obtaining a copy to his 
Vakil and the Vakil left it to his clerk, 
he should be deprived of the time which 
he otherwise would have got, if he had 
signed the application for copy himself and 
handed it over to his clerk for presenta¬ 
tion to the Munsarirn." So far the judg¬ 
ment of the learned District Judge is, in 
my opinion, erroneous. Another point was 
taken by the learned Judge. He refused 
to accept the * entries endorsed on the 
certified copy and after having made some 
enquiry from the Subordinate Judge’s 
office, he came to the conclusion that, as a 
matter of fact, the copy was ready on the 
3rd of November and that notice of its being 
ready was posted on the 4th of November. 
He seems to have thought that in some 
way or other, the appellant had colluded with 
some persons in the copying establishment 
and had got wrong dates endorsed on the certified 
copy which he subsequently put into Court. 
No doubt, there is something suspicious in 
the entries which were made in the various 

(1) 29 A. 264, 4 A. L. J. 152, A. W. N. (1907) 67. 

Q2) 12 M. L. J. 385. 
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registers in the copying department, bat the 
learned Counsel for the respondent in this 
case has been obliged to admit that ho cannot 
support the judgment of the Court below 
where it suggests that tbeie was any collusion 
between the appellant and the people 
in the copying ttfioe. It i3 obvious that 
there was no good reason why the appellant 
should have false dates endorsed upon the 
copy, for even if the notice was posted on the 
4th of November and delivery was not taken 
till the 11th of November, there was still 
ample time to file the appeal. There is no¬ 
thing in the appearanceof the copy itself which 
would suggest that any alteration had ever 
been made iu the dates. While it may be 
true, therefore, that there was some error or 
malpractice in the copying office, there is no 
foundation for this suggestion that the 
appellant here was acting iu collusion with 
the office in order to procure admission of 
his appeal after limitation had expired. I 
allow the appeal, set aside the decision of 
the Court below, and direct that the lower 
Appellate Court do take up the appeal now 
and decide it on the merits. The respondent 
will pay the appellant’s costs of appeal in 
this Court. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2929 op 1910. 

March 10, 1914. 

Present :—Sir Lawrence Jenkins, Kt., Chief 
Justice and Mr. Justice Woodroffe. 

SADHU CHARAN TEWARI— Dependant 

— Appellant 

versus 

BAIKUNTHA NATH MADAK and others 
—P lac NTiPPs — Respondents 

Civil Procedure Code (Act XIV of 1882), s 373 — 
Civil Procedure Code (Act V of 1908), s. 10, O. XXIII , 
r • 1 — Withdrawal of suit—Permission of Court—Costs] 
no time fixed for payment of—Institution of fresh suit 
—Subsequent payment of costs. 

Where a plaintiff has obtained leave to withdraw 
a suit upon payment of the defendants’ costs, it is 
his duty to pay the costs at once, for until they aro 
paid, there is no withdrawal with the permission of 
the Court. 

Where leave was granted to a plaintiff to with- 
draw upon payment of costs, but the order did 
not limit the time within which the payment should 
be made: 


Held, that the plaintiff could institute a fresh suit 
and make the payment subsequently. 

Abdul Aziz Molla v. Ebrahim Molla , 31 C. 965, 
followed. 

A Court, when giving permission to a plaintiff to 
withdraw, with liberty to bring a fresh suit on pay¬ 
ment of the defendants’ costs, should limit the time 
within which the payment should be made, and 
direct that on failure to pay within that time, the 
original suit shall stand dismissed with costs. 

Appeal from the decree of the Sub-Judge 
of Manbhoom, dated January 16th, 1911, 
modifying that of the Munsif of Puralia, dated 
September 20th, 1910. 

Babu Siva Prasanna Bhatt icharya, for the 
Appellant. 

Babus Tarakishore Ohowdhury and Mohini 
Nath Bose , for the Respondents. 

JUDGMENT. —This is an appeal from an 
order of reraani made by the Subordinate 
Judge of the second Court of Midnapore. A 
suit had been brought for substantially the 
same cause of action as the present, and, on 

the 3rd of April 1908, the following order 
was made in that suit: ‘‘That the suit be 
allowed to be withdrawn by the plaintiff, 
with liberty to bring a fresh suit on the same 
cause of action, if not barred, on condition of 
paying to defendant No. 1 Rs. 4 as costs and 
Rs. 2 to defendants Nos. 2 and 3.** On the 
2nd of April 1909, the present suit was in¬ 
stituted and it was successfuly contended 
before the Munsif that the suit was barred 
inasmuch as the costs mentioned in the order 
of the 3rd of April 1908 had not been paid. 
The result was that the Munsif dismissed the 
suit. Thereupon, there was an appeal, and 
the order of remand, to which 1 have referred, 
was made. That order is based on a decision 


of Abdul Aziz Molla v. Ebrahim Molla ( 1 ), 
It is contended before us that the order of 
the Subordinate Judge was erroneous. 
Though I agree with the result of the ruling 
of Abdul Aziz Molla v. Ebrahim Molla (1), I 
would base my decision in this case on some¬ 
what different though not antagonistic 
reasons. The withdiawal was under seotion 


373 of the Code of 1882 which provides 
that if at. any time after the institution of 
the suit, the Court is satisfied on the appli¬ 
cation of the plaintiff, that the suit must fail 
by reason of some formal defect, or that 
there are sufficient, grounds for permitting 
him to withdraw from the suit, with liberty 
to bring a fresh suit, fur the subject-matter 


(l) 31 C. 905, 
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of the suit, the Court may grant such per¬ 
mission on such terms as to costs or other¬ 
wise as it thinks fit. If the plaintiff with¬ 
draw from the suit without such permission, 
he shall be liable for such oost-s as the Court 
may award and shall be precluded from 
bringing a fresh suit for the same matter.” 
Here permission was given. Therefore, the 
last paragraph that I have read has no appli¬ 
cation, for it cannot be said that the plaintiff 
withdrew without such permission. He with¬ 
drew with the permission and the permission 
is under the section to withdraw from the 
suit with liberty to bring a fresh suit, that is 
to say, a permission with a sequel attached to 
it. The condition of such permission in this 
case was the payment of costs. Until the 
costs were paid, the permission was not opera¬ 
tive, and so there was no withdrawal with 
liberty to bring a fresh suit. The result was 
that until there was such withdrawal, the 
former suit was still pending. This appears 
to me to be the literal meaning of the words 
of section 373 which is now re-produced in 
effect under Order XXIII, and is in accord¬ 
ance with the view of the English authorities 
on a cognate provision, for, in Edginton v. 
Prondman (2) it was decided that where the 
plaintiff instead of paying costs went on with 
the original suit and obtained a verdict, the 
Court refused to set aside the verdict. 
Where a plaintiff has obtained leave to with¬ 
draw upon payment of costs, it is his duty to 
pay the costs at once, for until they are paid, 
there is no withdrawal with the permission 
of the Court. In that view when the case 
came before the Munsif, he was not entitled 
to dismiss it. All he could do was to regard 
section 10 as a bar to his proceeding with the 
trial of the suit. In so far as he dismissed 
it, he exercised a power that was not vested 
in him, and I think the Subordinate Judge 
was right when, on payment of the costs, he 
set aside the decree of the Munsif and sent 
back the case in order that the Munsif should 
proceed with the trial; for on the payment of 

those costs, there was the withdrawal com¬ 
plete under section 373 of the Code or Order 

XXIII. 

It appears to me important in cases of this 
kind to have regard to the precise terras of 
the section, and I think it will be well that 


Courts, when giving permission to withdraw 
with liberty to bring a fresh suit, should see 
that their orders are complete, and the proper 
order in such circumstances is one whioh 
limits the time within which the payment 
should be made, and which goes on to direct 
that on failure to pay within that time, the 
original suit is dismissed with costs. 

The only thing that remains for considera¬ 
tion is how the costs should be borne in this 
case. There can be no doubt that the plaint¬ 
iff was in fault, so that we direct him to 
pay the defendants’ costs before the Munsif 
and the Subordinate Judge. On the other 
hand, the defendant-appellant must pay the 
respondents’ costs of this appeal. The costs, 
so far as they may b6, will be set off. With 
these directions as to costs, we confirm the 
order of the Subordinate Judge and dismiss 
the appeal. 

Appeal dismissed . 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 143 of 1911. 

March 4, 1914. 

Present: —Sir Alfred Kensington, Kt., 

Chief Judge, and Mr. Justice Rattigan. 

BUDAL alias BADLU— Plaintiff- 

Appellant 

versus 

KIRPA and oraER3 — Defendants — 

Respondents. 

Custom— Alienation— Rohtak District—Onus of 
proof. 

In the Rohtak District, there is no custom em¬ 
powering an agricultural proprietor to deal with his 
ancestral property as he likes. 

The onus of proving so exceptional a custom lies on 

those who affirm it. 

Second appeal from the decree of the 
Divisional Judge, Hissar Division, dated 
the 10rh November 1910, reversing that of 
the District Judge, Rohtak, dated the 7th 
July 1910, decreeing plaintiff’s claim. 

Lala Laipat Bai , for the Appellant. 

Mr. Fazal-i-Hahi , Pandit Bam Bhaj Dat 
and Lala Balwant Bai , for the Respondents. 


(2) 1 Dowl. 152. 
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JUDGMENT.—The following- pedigree- 
table will help to an understanding of the 
facts:— 

SiTAL 



r. 

Chaiu.ra, 

1 

— — — 


Ram 

/ 

Dh un, 

I 

Parsa. 

Jisukh, 

married 

r— \ 


J . 

SunariJ 

i 

Badal, 

(plaintiff). 


to 

Musa m mat 
Gohran, 

1 

Jamna 

(dead). 



1 

Daughter, 

I 

Amin Lai, 

Kirpa (defendant) 
No. 1. 





The property in dispute originally belonged 
to one Jisukh who died many years ago, leav¬ 
ing a widow, Musammat Gohran. Upon 
the death of the latter, mutation of names 
took place in favour of Amin Lai, the 
daughters son of Jisukh. This was in 
1866. An objection was raised by Jamna 
(since deceased) and present plaintiff, Badal 
but their objection was overruled, partly on 
the ground that they had no locus standi in 
the presence of Jisukh’s brother, Parsa, who 
was alive and consented to the mutation, and 
partly on the ground that Jisukh and 
Musammat Gohran had, during their lives, 
practically gifted the property to their 
daughter s son in return for the services 
rendered by him to them. Amin Lai died 
many years ago, and plaintiff Budal alleges 
that upon his death, he (plaintiff) took pos¬ 
session of the property and has been in 
adverse possession ever since. This allega- 
tion had been found against him by both 
Courts, but there is no doubt that the plaint¬ 
iff has been in possession for some four or 
five years prior to suit. On the 17th of April 
1909, Kir pa, defendant No. 1, the son oi 
A mm Lai, sold the property to defendants 
IN os. Z to 5 by a registered deed for Us. 5 000 
the whole of which sum is said to have 
been paid in cash before the Sub- Registrar. 
Plaintiff sues for a declaration that the sale 
in question is invalid as against him. The 
District Judge granted plaintiff the relief 
Bought, but the Divisional Judge on appeal 
has diannBsed .he suit on the ground*- 

W that m the Rohlak District, proprietors 




have unlimited power of alienation and that 
plaintiff had failed to prove any custom 
whereby Kirpa was precluded from making 
the alienation now impeached and (2) that 
plaintiff had failed to prove adverse possession 
for over twelve years. 

Plaintiff has appealed to this Court, but 
we did not think it necessary to call upon his 
Counsel to address us in the first instance, 
as we cannot accept the bold proposition 
laid down, apparently without any authority 
in support of it, by the Divisional Judge 
that in the Rohtak District, agricultural pro¬ 
prietors can do as they please with their an¬ 
cestral lai d. The onus of proving so ex¬ 
ceptional a custom was necessarily upon the 
defendants, but Mr. Ram Bhaj Dat, on their 
behalf, was not able to cite aDy authority 
in support of the Divisional Judge’s state¬ 
ment, except one or two passages from the 
note by Pandit Maharaj Kishen, printed at 
page 173 of Tupper’s Customary Law, Volarne 
II. This note, according to Mr. Purser who 
supplied it to the compiler of the volarne 
cannot be relied upon in doubtful points,” and 
we note that paragraph 24 is not easily reooc- 
cilable with paragraph 27. We cannot accept 
this note as a sufficient authority in support 
of the wide proposition that Kirpa had, by 
custom, full power to deal with the property 
as he pleased. The defendants have not at¬ 
tempted to show, or even indeed to plead, 
either in the District Court or in their 
grounds of appeal to the Divisional Judge, 
that there was aDy necessity for the sale. 
All that they urge is that full consideration 
passed and that the money was duly paid in 
the presence of the Sub*Registrar. That 
may have been the case, but we cannot as¬ 
sume without any evidence that Kirpa 
had any necessity to raise Rs. 5,000 in 
cash by the sale of the property, which is 
without doubt aucestral as regards plaint¬ 
iff, who is a collateral of the original owner, 
Jisukh, in the third degree. We accordingly 
accept this appeal with coats throughout 

and grant plaintiff the decree which he 
seeks. 

Pleader’s fee in this Court will be Rs. 32, 

Appeal accepte*l . 
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RAGHUNATH 0, GANPAT. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 272 op 1912. 

August 21, 1913. 

Present: — Mr. Mittra, Offg. A. J. C. 
RAGHUNATH— Appellant 

versus 

GANPAT —Respondent. 

Central Provinces Tenancy Act (IX of 1883,), s. 38(2) 
— Interest, includes re-payments in cash and tn grain — 
Usufructuary mortgages—Notice to landlord. 

The word ‘interest’ in section 38 (2) of the Tenancy 
Act, 1883, means a compensation for the use of money 
or grain, and, therefore, includes a re-payment in cash 
or in grain. 

Bani I arshad v. Dharam Das Kalar, 11 C. P. L. R. 17, 
followed. 

It cannot be laid down as a hard and fast rule, that 
all usufructuary mortgages of occupancy rights 
require notice to the landlords and give rise to a 
claim for pre-emption. 

Rckchand v. Krishna, 11 C. P. L. R. 127, 

distinguished. 

Appeal against the decree of the Dis¬ 
trict Judge, Hoshangabad, dated the 26th 
February 1912, confirming that of the 
Subordinate Judge, Hoshangabad, dated the 

24th August 1911. 

Mr. J. 0. Ohosh , for the Appellant. 

Dr. H. S. Qnur , for the Respondent. 

JUDGMENT.—The plaintiff sues to 
foreclose on a mortgage of two absolute 
occupancy holdings in two villages of which 
defendant No. 3 is the malguzar. The 
latter obtained a surrender of the holdings, 
subsequent to the mortgage, under a com¬ 
promise decree against the original tenants, 
and leased them to the defendant No. 2 
in occupancy right. The suit has been 
contested by defendant No. 2. His plea 
(amongst other pleas) was that the mort¬ 
gage was not binding on the malguzar or 
him. The third issue was whether the 
mortgage-deed will bind defendants Nos. 2 
and 3. Both Courts have decided the case 
with reference to the terms of section 38 
of the Tenancy Act, 1883, which was in 
force at.the date of the mortgage, and 
have held that notice to the landlord was 
not necessary, having regard to the amount 
secured and the rent of the holdings. A 
foreclosure decree for the amount claimed 
has been passed. The defendant No. 2 has 
filed this second appeal. It is contended 
for the respondent that the plea regarding 
the absence of notice under section 38 of 
the Tenancy Act has not been properly 


raised and the point should not be allowed 
to be argued now. I am of opinion that 
the parties understood what was meant by 
the defendant when he questioned the 
validity of the plaintiff’s mortgage as 
against the malguzar and his transferee. 
Both Courts have understood the defend¬ 
ants’ plea in this sense and it is too late 
now to object to the somewhat imperfect 
character of the defendants’ plea, when no 
such objection was taken in the Courts 
below. I have, therefore, to decide whether 
the absolute occupancy tenant was bound 
to give notice of his intention to mortgage. 
The aggregate rent of the two holdings 
is Rs. 31. The mortgage deed recites that 
four days ago, the mortgagor took from the 
mortgagee rupees two hundred, in lieu of 
which the mortgagor agreed to deliver 20 
manis of pisi wheat by instalments of two 
manis each year, the usufruct of the land 
being taken at one mani and an additional 
mam was to be personally delivered by 
the mortgagor. In default, the instalments 
are to carry 50 per cent, per annum com¬ 
pound interest. The plaintiff admits having 
received the first seven instalments. Ac¬ 
cording to the plaintiff, Rs. 52,081 are 
still due, out of which he claims one thousa?id 
rupees only. Following the ruling of this 
Court in Beni Parshad v. Dharamdas Kalar 
(1) the lower Courts have held that the 
interest payable in default should not be 
taken into account, as on compliance with 
the terms of the bond, this interest may 
never become chargeable at all. In this 
view I entirely concur. But the Courts 
below hold that no interest is provided for 
by the bond, and the principal alone must 
be taken into account in determining whether 
eight years’ rent exceeds the principal and 
interest payable during the five years 
after the mortgage. This, in my opinion, 
is unsound. As laid down in the case 
above cited, “the intention of the Legis¬ 
lature in enacting section 38 (2) of the 
Tenancy Act was to lay down that- a 
mortgage above a certain value should be 
treated as equivalent to a sale.” It appears 
to me quite immaterial whether the mort¬ 
gage is for money lent or grain advanced 
and whether the re-payment is agreed to 
be made in grain or in cash. Both are equally 

(1) 11 C. P. L. R. 17. 
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within the mischief aimed at by the section. 
The word ‘interest’ in the section was not, in 
my opinion, intended to be restricted to a re¬ 
payment in cash. It means a compensation 
for the nse of money or grain. The 
word interest’ is not a term of art and we 
must interpret it in the sense in which it is 
generally understood in this" country. To 
hold as the lower Courts have done, 
would, in my opinion, be to frustrate the 
object of the Legislature. The respondent’s 
learned Counsel argues that as the law 
favours alienation, I should put a strict 
cjnstruction on section 38, especially in view 
of the unrestricted right to mortgage, 
hitherto enjoyed under the supplementary 
wanbul-arz by such tenants. But as 

pointed out by Israay, J. C., in Musammat 
Anandi Bai v. Harlal Braham (2), the 
Tenancy Act has made considerable changes 
in the absolute occupancy tenants’ power of 
transfer and I have to give effect to the 
intention of the Legislature as expressed in 
section 38. The view which I have adopted 
is in accordance with an unreported judg¬ 
ment of this Court \_\iohammed Rasoolkhan 
v. Jeonath (3)] where it was held that the 
word ‘payable’ in section 38 should be 
construed as equivalent to ‘receivable by 
the mortgagee’out of the usufruct. I hold 
that the mortgage in suit is one which 
involves the payment of interest, though 
it is not easy to determine what the rate of 
interest was. 

The appellant relieson thefollowing passage 
in the judgment of Mohammed Rasoolkhan 
v. Jeonath (3) where the usufruct was 
to be taken in lieu of interest:—“The 
amount of interest cannot be ascertained, 
and the principle laid down in Rekchand v. 
Krishna (4), therefore, applies.” The case 
was, however, really decided on another 
ground. In the first Court, a similar 
finding was recorded and it seems that 
this finding was not questioned in this 
Court in Mohammed Rasoolkhan v. Jeonath (3). 
In Rekchand y. Krishna (4) the 
amount secured by the mortgage included 
future advances and the principal amount 
was uncertain. In the case before me, the 
principal amount is rupees two hundred and 
there is no question of future advancss. 

(2) 15 C. P. L. R. i. 

(3) Second Appeal No. 130 of 1004 

(4) 11 C. 1\ U tt. ]*7. 


To lay down a hard and fast rule, that all 
usufructuary mortgages require notice to 
the landlord and give rise to a claim for 
pre-emption would be to discourage a 
particular kind of mortgage to which no 
objection can be taken. 1 think thelower Courts 
must ascertain what at the date of the mort. 
gage would be reasonably estimated to be 
the net profits of the fields for the next ten 
years. To this must be added the estimated 
price of one mani of wheat each year. 
Having found the money-value of the instal¬ 
ments, the Court will proceed to determine 
approximately the rate of interest and then 
find whether the principal with five years* 
interest on Rs. 200 exceeds Rs. 248 (that is 
eight times the rent). 

I must notice another argument pat 
forward by the learned Counsel for the 
respondent. It is said that the transaction 
was not a loan secured by mortgage bat a 
purchase of future crops. The wording and 
terras of the document leave no room for 
such a contention. 

The decree of the lower Appellate Court 
is set aside, and the appeal is remanded 
to that Court for a fresh decision with 
reference to the above remarks. It 
will be necessary to take further evidence 
in the case. Cosls will follow the result. 

Decree set aside ; Appeal remanded . 


CALCUTTA HIGH COURT. 

Second Civic Appeal No. 768 op 1912. 

February 6, 1914. 

Present: —Justics Sir Ashutosh Mookerje 9 { 
K.t , and Mr. Justice Beaohoroft. 

HARADHAN DEB NATH —Plaintipp — 

Appellant 

versus 

BHAGAB4TI DASI and others — 
Dependants — Respondents. 

Specific Relief Act ([ Oj 1877;, s. 22, cl. (»»)— Specific 
performance I endor and purchaser — Contact Jor sale 
of immoveable property —Non~production of essential 
document of title by vendor—Delay of one month in 
bringing suit — Hardship —Honest mistake. 

On April 22, 1910, the defendant No. I ontered 
into an agreement with the plaintiff to transfer to 
11,11 l ^rtain immoveable property and roooived the 
earnest money. Under I ho c mtraot, the transaction 

i\as to bo completed within three months and the 

vendor hail agreed to satisfy the purchaser that she 


INDIAN OASES. 


215 


Vol. XXIII] 

HARADHAN DEB NATH V. BHAGABATI DA8I. 

had a valid saleable interest in the property by 
showing him a copy of the Will of her mother. 
Neither the original Will nor a certified copy thereof 
nor the Probate was shown to the purchaser. On 
August 30, 1910, the defendant No. 1 sold the pro- 
perty to the defendant No. 2 and the plaintiff brought 
this suit on November 5, 1910, for specific perform¬ 

ance of the contract. The defendant No. 2 was 
aware of the prior contract but, believing that it 
had ceased to be operative upon the expiry of the time 
limited for its performance, he spent some money on 
the improvement of the property after his purchase: 

Held , (1) that the plaintiff was entitled to insist upon 
the production of a certified copy of the Will, as that 
document constituted a very important and essential 
element in the investigation of the vendor’s title; 

(2) that the vendor had not carried out one of the 
essential terms of the agreement, namely, to satisfy 
the plaintiff as to her title to the property by pro¬ 
ductions of the Will of her mother; 

(3) that the non-peiformance of the agreement with¬ 
in the three months prescribed thereby was not attri¬ 
butable to any default on the part of the plaintiff; 

(4) that, therefore, on July 22, 1910, that is, at the 
end of three months from the date of the contract, 
there was a valid and subsisting contract between 
the plaintiff and defendant No. 1 which was enforce¬ 
able at the instance of the plaintiff; 

(5) that as the subsequent transferee purchased 
the property with full knowledge of the prior agree¬ 
ment with the plaintiff, he could not claim to be a 
bona fide purchaser for value without notice, and, 

(6) that the plaintiff was entitled to have the con¬ 

tract specificially enforced not only against the 
vendor but also against the transferee. . 

A delay of one month in the institution of a suit is 
not sufficient to justify a refusal of relief by way of 
specific performance. _ , 

Clause (it) of section 22 of the Specific Relief Act 
contemplates a case in which the vendor has 
entered into a contract without full knowledge of the 
circumstances. Mere improvidence or inadequacy is 
no hardship within the meaning of the clause, but the 
bargain must be so hard as to be unconscionable so 
that its actual performance would, m the circumstances, 
be inequitable. But where tbe liard^hip haa beeii 
brought upon a party bv himself, the Cou 
will not consider that, as a circumstance in favour of 

the refusal of specific performance. 

A person who entertains a doubt as to the exist¬ 
ence, present or future, of a certain fact but deli¬ 
berately omits to make an inquiry which any prudent 
man under the circumstances would have made and 
which could have afforded him protection, cannot be 
said to be the victim of an honest mistake 

Kandarpa. Nath Ghose v. Jogendra Nath Bose, b inu. 

Cas. 141; 12 C. L. J. 391, relied upon 

The defendants, therefore, arc not entitled to be 

re-imbursed for the improvement made on the pro 

^Appeal from the decree of the District 
Judge of 24-Pergannas, dated February 
2nd! 1912, modifying that of the Sub- Judge 
of that District, dated July 31st, 1911. 

Babue Mahendra Nath Boy, Mohini Mohan 
Chatter jee and Probodh Chandra »“« for 
Babu Suresh Chandra Das, for the Appellant. 


Dr. Sarat Ohandra Basctck and Babu 
Amarendra Nath Bose , for the Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for specific performance of 
a contract of sale of immoveable property. 
On the 22nd April 1910, the first defend¬ 
ant entered into an agreement with the 
plaintiff to transfer to him the disputed 
property for Rs. 3,000 and received Rs. 500 

as earnest money; she subsequently received 
an additional sum of Rs. 10. Under the 
contract, the transaction was to be completed 
within three months. The conveyance, 
however, was not executed under circum¬ 
stances which we shall presently state, and 
on the 30fch August 1910, the first defend¬ 
ant, it is alleged, sold the property in suit to 
the second defendant, who took the con¬ 
veyance in the name of his wife, the third 
defendant. The plaintiff thereupon com¬ 
menced this action on the 5th November 1910. 
The Court of first instance held that the 
transferee had taken with notice of the 
prior contract and that the plaintiff was 
consequently entitled to a decree for speoific 
performance. Upon appeal, the District 
Judge has reversed this decision. He has 
dismissed the claim for specific performance 
but has directed the first defendant to refund 
to the plaintiff Rs. 510 paid by him as 
earnest money. The decree of the District 
Judge has been assailed iu this Court on 
the ground, that upon the facts found, 
specific performance should have been 
decreed. This view has been controverted 
on behalf of the respondents, and it has been 
argued that if speoific performance is decreed, 
the defendant is entitled to be re-imbursed on 
account of the money spent by him for 
the improvement of the property after his 

purchase. 

The first question for consideration is 
whether specific performance should be 
allowed in this case. As already stated, the 
contract was to be performed within three 
months from the 22nd April 1910. The 
second defendant purchased the property 
after the expiration of the three months and 
his case is that although, as evidence shows, 
the transferee was aware of the prior con¬ 
tract, the prior contract had ceased to be 
operative upon the expiry of the time 
limited for its performance. To determine 
whether the contract with the plaintiff was in 
force on the day when the property was 
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Urt-riftferred to the second defendant, we have 
to consider what had happened between the 

22nd April 1910 and the MOth August 1910. 
Under the contract, the vendor had agreed 
to satisfy the purchaser that “she had a 
valid saleable interest in the property by 
showing him a copy of the order of the 
Collector about the registration of her 
name in respect of the property, the 

Will of her mother Brahmamoyee and other 
papers relating thereto”. On the 15th 
July 1910, a letter was addressed on behalf 
of the plaintiff to the first defendant in which 
it was pointed out that nothing had been 
done up to that time towards the 

performance of the contract, and it was 
stated that as it would be necessary to 
examine the title to the property and to 
draft a conveyance, the title-deeds should 
be sent immediately. A second letter was 
addressed on behalf of the plaintiff to the 
first defendant on the 21st July 1910, 
that is, on the day previous to that fixed 
as the latest day for the performance of 
the agreement. In this letter it was stated 
that the documents relating to the pro¬ 
perty had not yet been shown, nor had 
the plaintiff been informed as to whether 
the vendor had registered her name in the 
Collectorate, but that the plaintiff was ready 
with the purchase money and was anxious 
to examine the documents of title. On the 26th 
July mO, Babu Annada Prosad Banerjee, 
Pleader for the first defendant, wrote a letter 
to the plaintiff in which he stated that 
his client had got her name registered in 
the Collectorate, and that the copy of the 

order of the Collector and other title-deeds 

relating to her title had been shown to the 
plaintiff, but that the plaintiff had delayed 
pay the balance of the consideration 

j^° De L aD L*° get a conveyance executed 
y her. The letter concluded with the 

statement that, unless within seven days from 

the date thereof, the balance of the con- 
si deration money was paid and a conveyance 
executed, the land would be transferred at 
the choice of the vendor and the earnest 

oTthe 2 W 9°"h Ju? f ° rfeit< t Three day ° later 

uV« y ’ a reP ‘ y WaS Sent this 
le ter on behalf of the plaintiff in which B 

f £»» 

UU.rd.WU. 12th Augaet 191oT'‘*Lh 
the plaintiff complained that the time for 


the performance of the contract had already 
expired and that the vendor had done 
nothing to oomplete the transaction, with 
the result that no other course was left 
opeD to the purchaser than to seek the 
protection of the Court. On the 2nd 
September 1910, another letter was sent 
on behalf of the plaintiff to the first 
defendant in which it was stated' that 
although after repeated demands some of 
the title-deeds had been produced as also 
a draft copy of the Will alleged to have 
been executed by her mother, neither an 
attested copy of the Will nor the Probate 
had been shown to him. It is not dis- 
puted that the original Will was not 
shown by the vendor to the purchaser 
nor was a certified copy thereof prodaced. 
It is also conceded that the Probate with 
copy of the Will annexed was not shown 
to the purchaser, for the reason explained 
in this Court, namely, that the Probate 
had not been actually taken out, though 
the order for its issue had been made by 
the Probate Court. It is plain oensequent- 
ly, that the vendor had not carried out 
one of the essential terms of the agree¬ 
ment, namely, to satisfy the purchaser as 
to her title to the property by production 
of the Will of her mother, Brahmamoyee. 
It was suggested in the Court below that 
it was impossible for the vendor to carry 
out literally the terms of the agreement, 
because the alleged Will whioh she under¬ 
took to produce was in the oustody of 
the Probate Court. This may be accepted 
as a true statement of the circumstances 
of the case. But it was plainly practicable 
for the vendor to do the next best thing, 
namely, to produce a certified copy of 
the Will. Consequently it caunot be held 
that the non-performance of the agree¬ 
ment within the three months prescribed 
thereby was attributable to any default on 
the part of the purchaser. The purchaser 
was entitled to insist upon the production 
of a certified copy of the Will, as that 
document constituted a very important 
and essential element in the investigation 

P / Vi it has beeu argued on 

behalf of the respondents, that the default 

°n t. ie part, of the vendor was neither 
roa eirnl nor essential, because a copy was 
pro uced of a compromise petition between 
o p«n tics to the Probate prooooding and 
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that the plaintiff should have accepted that 
document in lieu of a certified copy of the 
Will. In our opinion, there is no force in 
this contention and the cases to which refer¬ 
ence was made on behalf of the respondents 
namely, Oxford v. Provand (1) and Lamare v. 
Dixon (2), are clearly distinguishable. No 
doubt, these oases draw a distinction between 
essential and non-essential terms of a con¬ 
tract. But in the case before us, it is 
impossible to hold that the production of the 
Will was a non-essential term of the agree¬ 
ment; nor can we hold that the plaintiff was 
bound to have the title investigated on the 
basis of the petition of compromise filed in 
the Probate proceeding. A question might 
well arise hereafter as to the validity of that 
compromise and the plaintiff was entitled 
to insist upon the production of the original 
or of a certified copy of the document which 
the defendant had expressly undertaken to 
produce. Reference, however, was made to 
section 55, sub-section 1, clause (6), of the 
Transfer of Property Act to establish the 
position that the seller is only bound to 
produce to the buyer on his request for 
examination all documents of title relat¬ 
ing to the property which are in the 
seller’s possession or power. But it was 
overlooked that this is subject to the 
introductory words of the section, namely, 

in the absence of a contract to the contrary.” 
The position, therefore, is well established 
that on the 22nd July 1910, the plaintiff 
was not in default, that the contract was 
still enforceable at his instance and that if it 
remained unperformed, the vendor defendant 
was responsible for the situation. This view 
is consistent with the fact that subsequently 
the vendor defendant did call upon the 
plaintiff to perform the contract within a 
period named. There is thus no escape 
from the position that on the 22nd July 
1910, there was a valid and subsisting con¬ 
tract between the plaintiff and the first 
defendant which was enforceable at the 
instance of the plaintiff. The subsequent 
transferee entered into an agreement to 
purchase the property with full knowledge 
of this prior agreement. He cannot con¬ 
sequently claim to be a bona fide purchaser 
for value without notice and the plaintiff is 

entitled to have the contract specifically 

(1) 2 P. C. 136 at p. 156; 5 Moore P. 0. (n, s.) 150; 
16 Eng. Hop. 472. 

(2) 6 H.L. 414 at p. 422; 43 L. J. CL, 203,22 W.R. 49. 


enforced not only against the vendor but also 
against the transferee. 

But it has been contended that specific 
performance should be refused on the ground 
mentioned in section 22 of the Specific Relief 
Act which provides that the jurisdiction to 
decree specific performance is discretionary 
and the Court is not bound to grant such 
relief merely because it is lawful to do so; 
the discretion of the Court, however, is not 
arbitrary but sound and reasonable, guided 
by judicial priuciples and capable of correc- 
tion by a Court of Appeal, It was argued 
for the respondents with reference to the 
principle thus formulated, that there was 
delay in the institution of the suit, and that 
as before its commencement, the transferee 
had spent money for the improvement of the 
property, the plaintiff should not be allowed 
a decree for specific performance. We are of 
opinion that there is no force in this conten¬ 
tion. The transfer to the third defendant 
took plaoe on the 30fch August 1910 and the 
conveyance was registered on the following 
day. The suit was instituted on the 5th 
November 1910. The Court iu which the 
suit could be instituted was closed from the 
2nd October to the 3rd November. Can we 
under these circumstances hold that there 
was such delay in the institution of this suit 
as disentitled the plaintiff to a decree for 
specific performance ? Our attention has not 
been drawn to any case in which a delay of 
one month in the institution of a suit has 
been held saffioient to justify a refusal of relief 
by way of specific performance. On the other 
hand, there are instances in which a delay for 
a much longer period has not been considered 
sufficient. For instance in the case of Marquis 
of Hertford v. Boore (3) a delay of fourteen 
months was not considered a bar ro the 
plaintiff’s claim. In the case of Eads y. 
Williams (4) where the contract was for a 
lease of a coal mine, a delay of three years 
and a half was considered fatal. In South- 
comb v. Bishop of Exeter (5) a delay of about 
eighteen months was held to have the same 
effect and in Lord James Stuart v. London and 

North Western Railway Company (6) a delay 

(3) 5 Yes. 719; 31 Eng. Rep. 823; 5 R. R. 149. 

(4) 4 DeCr. M. and G-. 674; 3 Eq. R. 244; 1 Jur (ns) 

193; 3 W. R. 98; 102 R. R. 326; 24 L. J. Ch. 531-’ 43 
Eng. Rep. 671. * 

(5) 6 Hare 213; 77 R. R. 86; 16 L. J. Ch. 378; 11 J„ r . 
725; 67 Eng. Rep. 1145. 

(6) 1 DeG. M. & G. 721; 21 L. J. Ch. 450: 16 Jur. 
531; 42 Eng. Rep. 733; 91 R. R. 272. 
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of twenty-one months was considered fatal to 
the bill for specific peiformance. The 

shortest period which had been considere 
fa*al is a delay of three months and thirteen 
days as happened in the case of Glnsbroot . v. 
Richardson (7). We cannot possibly give 
effect to the contention that the present suit 

was instituted with undue delay. 

It has finally been contended that specific 
performance should be refused because in the 
terms of section 22, sub-section 2 of the 
Specific Relief Act, the performance of the 
contract would involve hardship on the 
purchaser defendant which he did not foresee, 
whereas its non performance would involve 
no such hardship on the plaintiff. There is 
clearly no force in this contention. This 
clause clearly contemplates a case in which 
the vendor has entered into a contract with¬ 
out full knowledge of the circumstances. 
Instances of cases may be found in the book*, 
where it has been held that mere improvi¬ 
dence or inadequacy is no hardship within (lie 
meaning of the rule, but that the bargain 
must be so hard as to be inconscionable, so 
that its actual performance would in the 
circumstances be inequitable. But where 
tbe hardship had been brought upon the 
defendant by himself, the Court will not 
consider that as a circumstance in favour of 
the refusal of specific performance. On the 
merits of the case, we consequently hold that 
the plaintiff is entitled to a decree for specific 
performance. 

The only other question which requires 
consideration is, whether the defendant is 
entitled to be re-imbursed forthe improvement 
that he has effected on the property. The 
case for the defendant is that Rs. 900 has 
been spent in repairs, and it has been argued 
that it would be unjust to allow the plaintiff 
to reap the benefit of this expenditure. In 
support of this contention, our attention has 
been invited to a passage from Dart on 
Vendors, Vol. II, page 944, which, however, 
is of no assistance to the respondents: “Where 
a purchaser for value is evicted in equity 
under a pricr title, he will be credited with 
all money expeuded by him in necessary 
repairs or permanent improvement”. Mill v. 
mil (8). But this rule does not apply where 
tbe improvements have been made after he 

(7) 23 W.R. Eng. 51. 

(8) 3 IT. L. C. 828, 12 Ir. Eq. R. 107; 10 En<r. Ron 

330; 88 It. R. 356. 5 1 ' 


tioU 

has discovered the defect in title [Kenney v. 
Brown (9), Glare Rail v. Harding (10) and 
Monro v. Taylor (11).] In the case before us, 
what is the position of the parties? The 
transferee had notice of the prior agreement; 
but he alleges that he assumed, that as the 
three months allowed for its peiformance 
had expired, the contract had ceased to be 
operative. The assumption was obviously 
erroneous, because eveu after the expiry of the 
time prescribed for the performance of an 
agreement, it may still be enforceable under 
various circumstances; for instance, if time 
is not of the essence of the contract, or if 
the time has been extended, or if the party 
who is entitled to repudiate the contract 
by reason of the default of the . oppcsite 
party, chooses to waive the breach and seeks 
to enforce the contract. On the other hand, 
the transferee, if his allegation is assumed to 
be true, with full knowledge of the prior 
contract, did not take any steps to communi¬ 
cate with the plaintiff. In this view there 
was an omission of inquiry which any prudent 
man under the circumstances would have 
made. We cannot consequently hold that 
defendant is the victim of an honest mistake. 
He has deliberately omitted to make an 
enquiry which could have afforded him 
protection. But it is worthy of note that 
the case for the plaintiff is that the defendant 
was actually warned by him not to puohase 
the property. This was found as a fact by 
the Subordinate Judge who concluded, upon 
the evidence, that the defendant had been 
forbidden to purchase the property in view 
of the previous engagement with the plaintiff. 
This fact was stated by Babu Annada 
Prosad Banuerjeo, the Pleader for the first 
defendant, who was examined as a witness by 
the plaintiff; the statement was made iu the 
examination-in-chief and the witness adhered 
to it in the cross-examiuatioa. The District 
Judge has not negatived the fiuding of the 
Subordinate Judge that the plaintiff bad 
forbidden the defendant to purchase the 
property. If this be taken to be the true 
state of facts, what is the position of the 
defendants? They have eutered into the 
transaction with their eyes opeu. They have 

(0) 3 Uidgw. 492 at p. 518. 

(10) 6 Haro 273, 17 L. J. Oh. SOI; 12 Jur. 511; 07 
Eng. Hop. 1109; 77 R. U. 115. 

(11) 8 Uaro 51 at p. 00; 85 H. R. 104; 68 Eng- 
Rep. 209; AlUirmimr 3 M. & t>. % 713; 21 L. J. Ch. 525; 
42 Eng, Rep. 434. 
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acted on tbe assumption of risk, and a 
person who entertains a doubt as to the 
existence, present or future, of a certain fact, 
cannot be said to be the victim of an honest 
mistake. The view we have taken is 
supported by the principles explained by this 
Court in the case of Kandarp i Nath Ohose v. 
Jogendra Nath Bose (12). The position of the 
defendant who has taken with notice of the 
prior contract and who has omitted to make 
an effective inquiry from the plaintiff is no 
better than that of the vendor herself, and 
so far as the vendor is concerned, it is clear 
that if he makes permanent improvements, 
the purchaser would be entitled to the benefio 
thereof without further payra9ut. [See Olare 
Hill v. Harding (10); Monro v Taylor (11)]. 
The defendants consequently have not 
established any right to be reimbursed for the 
improvement made on the property. They 
have not shown that the improvement was 
needed; on the other hand, the fact that the 
money spent on the improvement was sixty 
per cent, of the value of the house would tend 
. to throw doubt as to the wisdom of the course 
adopted by them. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of first instance restored. 
This order will carry costs both here and in 
the Court of Appeal below. 

We are informed that the balanco of the 
purchase-money was deposited by the 
plaintiff in Court, pursuant to the order of 
the Court of first instance. The order of 
that Court with regard to the execution of 
the conveyance will now be carried out. 
We further direct, that as soon as the 
conveyance is executed, the plaintiff be 
placed in possession of the property as 
against the defendants in execution of the 
decree of this Coui t. 

Appeal allowed . 

(12) 6 Ind. Cas. 141; 12 C. L. J. 391. 





MADRAS HIGH COURT. 

Civil Revision Petition No. 545 ok 1911. 

March 10, 1914. 

Present: —Mr. Justice Ayling. 

VALLURl BASAVAYYA— Defendant — 

Petitioner 

t ersus 

PERURI KISTNA BRAHAMAM 

AND OTHERS — PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908,), 0. XXI, rr. 
16, 17— Absence of defendant — Affixture to door of 
house, when good service—Due and reasonable 
diligence. 

The amount of “due and reasonable diligence” 
which a serving officer must exercise, before affixing 
a notice to the door of the house in which the person 
to be served resides, is a question to be decided on the 
facts of each case. 

If the person to be served with, has gone to another 
village, it is not the duty of the serving officer to 
wait till he returns or to pursue him to that village. 
In such cases, service by affixture would be “good 
service”. 

Sankaralinga Mudali v. Ratnasabhapati Mrtdali, 21 
M. 324; 8 M. L. J. 58, Subramania Pillai v. Subra- 
mania Ayyar, 21 M. 419, followed. 

Abraham Pillai v Donald Smith, 29 M. 324; Vella - 
yappa Chetty v. Veerappa Chetty, 22 Ind. Cas. 498; 
(1914) M. W. N. 79; 1 L. W. 1; Sakina v. Oauri Sahai 
Debia, 24 A. 302, A. W. N (1902) 68, referred to. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the Subordinate Judge of 
Kistna, at Ellore, in Miscellaneous Petition 
No. 85 of 1911 in Civil Suit No. 926 of 1909, 
dated 30th March 1911. 

Mr. V. Bamadoss , for the Petitioner. 

Mr. V. V. Sreenivasa Aiyangar , for the 
Respondents. 

JUDGMENT.—The 1st respondent in this 
case is the transferee of a Small Cause 
decree against the petitioner. He applied 
for execution under Order XXI, rule 16, of 
the Code of Civil Procedure. Notice of the 
application as required by that rule was 
issued to the petitioner and served by 
affixture on 26th November 1910, the date 
of hearing being 5bh December 1910. On 
5th December 1910, the petition was 
heard. The original defendant admitted the 
transfer. The petitioner was absent. The 
Subordinate Judge apparently held the ser¬ 
vice of notice on the petitioner to be suffi¬ 
cient and passed an order for attachment in 

execution 

On 12th January 1911, the petitioner pre¬ 
sented an application to set aside that order, 
alleging inter alia that he had received iia 
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notice. This was rejected by the Subordi¬ 
nate Judge on 30ih March 1911. In para¬ 
graph 2 of his order the Subordinate Judge 
holds that the petitioner had notice, that 
is, that the service was sufficient. Against 
that order, the present revision petition 
is presented under section 25 of Act IX of 

1887. 

The sole question for disposal is whether 
the service of the notice by affixture ou 
26th November 1910, is such as the Sub¬ 
ordinate Judge could legally hold to be 
sufficient. 

No other point has been argued. 

The facts relating to the service /are set 
forth in the process-server’s affidavit and are 
not traversed. 

“Having gone to the said village on 26th 
November 1913 and made inquiry abiut 
this defendant and being told by the women 
at the house and Kalur Venkayya that he 
went to Bezwada and that it is not known 
when he will return I have affixed the dupli¬ 
cate to the house-door. As the village 
officials were not present I have not brought 
the report.” Bezwada is stated to be about 
four miles from the petitioner’s village. 

The law on the subject is contained in 
Order V, rule 17, of the Code of Civil Pro¬ 
cedure; and (omitting surplus verbiage) the 
point is whether it was open' to the Sub¬ 
ordinate Judge to hold that the serving 
officer “after using all due and reasonable 
diligence” was unable to find the petitioner. 
If so, he was authorized to serve the notice 
by affixture and the Court might treat this 
service as sufficient. 

Certain reported cases have been quotad on 
the petitioner’s behalf to show that it was 
not open to the Subordinate Judge to oome 
to this conclusion. These are Subramania 
Filin v. Subramania Ayyar (1), Abraham 
Pillii v. Donald Smith (2), Vellayappa Ohetty 
v. Veerappa Ohetty (3) and 8 ikina v. Qanri 
Sahii Debia (4). I have carefully considered 
the judgments in these cases; but I do not 
find therein any rule of law whioh is bind¬ 
ing on me in the present case. They are all 
cases presenting points of similarity to the 
present case in which an order of a Sub¬ 
ordinate Court treating service by affixture 

(1) 21 M. 419. 

(2) 29 M. 324. 

(3> 22 I ml. Cas. 498; (19U) M. VV. N. 79- 1 L \V 1 

(4) 24 A. 302; A. W. N. (1902) G8. 


last named were regular appeals in whioh 
a High Court would interfere if it dis¬ 
agreed with the Subordinate Court’s order on 
its merits. The two earlier oases were, how¬ 
ever, cases in which the Court revised the 
order under section 25 of Act IX of 1887. 

It seems to me that the question of 
whether the serving officer was unable 
“after using all due and reasonable dili¬ 
gence” to find the defendant is a pure question 
of fact which must be determined on the 
merits of each case. So much is clearly laid 
down in an earlier case [ Sankaralinga Mudali 
v. Uatnasabapati Mudali (5)] by the very 
same two learned Judges as decided in 
Subramaniam Pillai v. Subrimania Ayyar 
(1) and I think it may be said with some 
confidence tiiat in view of this expression 
they did not intend to decide anything 
more in Subramaniam Pillai v. Subramania 
Ayyar (1) than that the service in that case 
was not proper. 

The judgment in Sankaraling i Mudali v. 
Ratnasabhapati Mudali (5) not only makes 
it clear that each question of this natnre 
should be decided on its merits by the Court 
issuing the summons or notice, but makes 
illustrative remarks whioh are at least as 
pertinent to the present case as those in 
the esses relied on by th6 petitioner’s Vakil. 

I have, therefore, to decide whether on the 
record before him the Subordinate Judge was 
not legally justified in coming to the con¬ 
clusion that the service was sufficient. The 
record shows that the process server on arriv¬ 
ing at the petitioner’s house found him 
absent and was informed by the women of his 
family and another man that he had gone 
to Bezwada and it was not known when he 
would return. What under these circum¬ 
stances did “due and reasonable diligence** 
require? As far as I can see the process- 
server could have done only one of two 
things: — 

(1) to follow the petitioner to Bezwada in 
the hope of finding him, 

(2) to wait in his village until he should 
return. 

Bezwada is a town of 32,000 inhabi¬ 
tants and it does not appear that the pro¬ 
cess-server had any indication of where in 
that town the petitioner was to be found; 
or, on the other hand, reason to expeofc his 

(5) 21 M. 324; 8 M. L. J. 58. 
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return within a short period of time. It is 
difficult to say that it was the duty of the 
process-server to adopt either course. Cer¬ 
tainly I am not prepared to say that the Sub¬ 
ordinate Judge could not legitimately come to 
an opposite conclusion. 

I am, therefore, of opinion that there 
are no sufficient grounds for interference 
and I dismiss the revision petition with 
costs. 

Petition dismissed. 


BOMBAY HIGH COURT. 

First Civil Apfeal No. SO of 1912. 

August 1, 1913. 

Present :—Sir Basil Scott, Kt., Chief 
Justice, and Mr. Justice Heaton. 

B. A. BRENDON— Defendant—Affellant 

versus 

SHRIMANT SUNDERABAI— 
Plaintiff—Rfspondent. 

Service land — Inalienability—Family custom — 
Effect—Service land remaining in family for long 
'period of years and descending by rule of primogeniture 
— Presumption , as to nature of tenure—Last holder , 
whether can put an end to tenure based upon jamily 
custom—Summary Settlement Act (Bom. Act II of 
1863)— Settlements—Hereditary Offices Act ( III of 
1874)— Will — Probate — Findings of Probate Court con¬ 
clusive — Evidence Act (I of 1872.), s. 41. 

Settlements which have been effected under, and 
are within the purview of, Act II of 1863, prevent 
the Inam lands to which they relate, from being 
subject to the provisions of the Yatan Act of 1874, 
because the holders of those settlements are no 
longer hereditary offcers holding for service. 

Service land is usually inalienable, and evidence 
that service land has remained in a family for a long 
period of years and descended by the rule of primo¬ 
geniture is more consistent with the fact of its being 
held for service than with the theory of any special 
family custom. If the service has come to an end, 
the last holder, if he have no sons or co-sharers, can 
put an end to the tenure, if any, based upon family 

custom. 

Rajah Mahendra Singh v. JoTeha Singh, 19 W. R. 
211 at p. 212 and Matra Mondal v. Hari Mohun 
MullicTc , 17 C. 155, followed. 

The Inams of the Desais of Navalgund should be 
treated as the property of an ordinary Hindu land- 
owner, subject to the payment of the agreed quit- 
rent to Government. 

Where in regard to a Will it was contended in a 
Probate Court that the testator had revoked his Will 
twenty-four hours before his death and that he had 
given authority to his widow to adopt but the Pro- 
bate Court found against the contentions and its 
decision was affirmed on appeal: 


Held, that the decision of the Probate Court on the 
contentions raised was conclusive and that it was not 
open to a District Court in a subsequent suit to re-try 
those issues. 

First Appeal from the decision of the 
Srst class Subordinate Judge at Belgaum, 
in Suit No. 50 of 1909. 

Messrs. Jayakar and Rudrappa , (with him 
Mr. Mulgaonkar ), for Appellants Nos. 1, 2 
and 4. 

Messrs. Jardine and Weldon (with him Mr. 
Nilkanth Atmaram ), for the Respondents. 

JUDGMENT.—The plaintiff sued for 

a declaration that the Will and codicil of 
the deceased Desai of Navalgund was in¬ 
operative and the defendants as executors 
had no rights under it, and that the 
plaintiff No. 2 was the lawfully adopted 
son of the deceased, and they prayed for an 
injunction restraining the defendants from 
entering into possession of the plaint pro¬ 
perty. The Desai of Navalgund was the 
last of a series of Desais whose title came 
into existence in the time of the Bijapur 
Monarchs in the 17th century. The Desai 
was the Chief Revenue Officer of the district 
under both the Mahomedan Rule and the 
Maratha Rule which followed it. During 
the tenure of office of the family, to which 
the deceased Lingappa belonged, many 
grants in inam of villages bad been made 
to the Desai for the time being. Some¬ 
times they were expressed to be for the 
Desai and his karkuns and sometimes 
they were grants given to the Desai simply. 

After the disturbance and the unsettle¬ 
ment caused by the irruption of Tipoo 
Sultan into the seuthern Maratha country, 
the grants to the Desai family were eventual¬ 
ly'con fined to ten villages. 

The services of the Desai as a Revenue 
Officer were not made use of during the 
British rule and he was informed in 1818 
by the Collector under the provision of 
section 2 of Bombay Act XI of 1843 that 
his services as a Revenue official would not 
be required of him. At that time and for 
many years afterwards the officials of the 
British Government in the Southern Ma¬ 
ratha country were occupied in investigat¬ 
ing and passing decisions and coming to 
settlements regarding claims to warn lands, 
held whether for service or as reward for 
past services, and in the course of the 
proceedings the Dosai for the time being 
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was offered the option of commuting hia 
service by payment of an annual sum in 
the nature of a quit-rent- for the lands 
which he held up to that time on service- 
tenure, or by occasional payments in the 
nature of fines, both which classes of payment 
were styled nnzarnna .” 

Under the Government Resolution No. 455 
of the 6th of February 1862, the request 
of the Revenue Commissioner for sanction 
to the treatment of the Navalgund Desai’s 
“ potgee ” as a personal holding continuable 
to the holder on the terms of the Summary 
Settlement was sanctioned, and in consequence 
of that sanction the offer of the settlement 
was made to the Desai, and that offer was 
accepted on the terms that the commutation 
payment should be in the nature of an 
annual nazarana or quit-rent. That was 
in the year 1862. At that time there was 
no express legislative provision sanctioning 
such settlements, although it may well be 
argued that the commutation of a service, 
which was no longer wanted, by an agree¬ 
ment to pay a fixed yearly sum was 
within the competence of the executive 
authority in the Bombay Presidency. But 
any doubt as to the validity of the settlement 
is put an end to by reference to section 12 
of Bombay Act II of 1863, which applies 
to the Districts iu which the Navalgund 
Desai’s Inam villages lay. It is in the follow¬ 
ing terms: — 

‘All notices and orders issued, and all 
settlements made, in the Districts subject 
to the operation of Act XI of 1852, previous 
to the passing of this Act for the purpose 
of carrying out its objects, shall be as 
valid and as binding on Government, and on 
the holders and owners of, and all persous 
interested in, lands affected by such notices, 
orders, and settlements as if this Act had 
been passed before the said notices and 
orders were issued, and the said settlements 
made, which shall accordingly be regarded 
and taken to have been made under this 
Act, all the provisions of which, as to the 
future rights, privileges, and duties of the 
holders and owners of land to be brought 
under settlement by it shall apply t-o the 

holders and owners of land already brought 
under settlement as aforesaid.” 

It has not been contended that the Bombay 
Legislature had not authority to enact 
that section validating the settlements so 


made, and the settlement made with the 
Navalgund Desai must, therefore, be taken 
to be a settlement valid and binding upon 
the Government. 

What then was the position of the 
Navalgnnd Desai after this settlement ? 
He was no longer liable to render any 
service in respect of the lands held by 
him, and they were, therefore, no longer 
held upon a service-tenure. The terms 
upon which they were held were that a 
fixed annual quit-rent should be paid for 
them. It is contended for the plaintiffs 
that the lands as service lands in the 
possession of the Desais for the last 200 
years were impressed with the character 
of inalienability. It has been suggested, 
but faintly, that the inalienability arose by 
reason of family custom, but no evidence of 
any importance has been adduced in support 
of that contention. 

The more serious argument is that lands 
assigned as emoluments of District Revenue 
Officers were inalienable by custom and by 
express legislative provision. The first 
legislative provision on the subject, to which 
we have been referred, is Regulation XVT 
of 1827. As regards the argument based 
on custom we must consider whether the 
character of inalienability was attached to 
these lands by law or custom at the time 
of the passing of that Regulation, The 
question was discussed by Sir Michael 
Westropp in Rrishnarav Ganesh v. Itangrav 
(1). He says:— 

As to civil hereditary offices, and the 
inams (watan ) annexed to them, the balance 
of authority seems to incline in favour of 
the alienability in permanence ( previously 
to British legislation) as well of the offices 
as of the inzms appendant to them, together 

or separately.In the case of some, but 

not of all, such offices, the assent of the 
Native Government seems to have been 
necessary to the validity of the alienation, 
and alsi, it the witan were undivided, 
the assent of the c)• paroeuers, if any.” 

With reference to those last remarks, it is 
to be observed that after the settlement, 
which derives irs conclusive validity from the 
legislative provisions of Act. II of 1863, there 
can be no doubt as to the ass ant of the Govern¬ 
ment for the time being to the alienability 

0) 4 U. II. C. R. A. C. J. 1 at p. 11. 
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of the inams , and as far as concerns the 
testator in the present case, there is no question 
of any co-parceners, unless it be held that the 
2nd plaintiff is an adopted son, and in that 
position entitled to the rights of a co-parcener. 
Authority, therefore, is in favour of the 
conclusion that up to the legislation of 1827 
these inams were not inalienable. 

The Regulation XYT of 1827, section 20, 

prohibited alienation, by any hereditary officer, 
of his official emoluments, and directed that 
such official emoluments enjoyed by a co-sharer 
should not leave the family in which the 
office was vested. The Regulation of 182/ 
was superseded by the Vatan Act of 1874. But 
that Act came into force long after settle¬ 
ment of the inam lands in 1862, and settle¬ 
ments which have been effected under, and 
are within the purview of, Act II of 1863, 
prevent the inam lands, to which they relate, 
from being subject to the provisions of the 
Vatan Act, because the holder under the 
settlement is no longer a hereditary officer 
holding for service. 

Is there then any reason why the mams 
held by the Desai should, subsequent to the 
settlement, be regarded as impressed by any 
inalienable character such as does nob 
appertain to the property of an ordinary 
Hindu landowner? It appears to us that 
there is not, and that conclusion is supported 
by the judgment of the Privy Council in 
Rajah Mahendra Singh v. Jokha Singh (2) 
with reference to what was known as 
“mafeehirt tenure.” Service was commuted 
for a quit-rent, and it was held by the 
Judicial Committee, if the donee’s descend¬ 
ants continue to pay the rent, the tenure is 
altered from service to rent. In the case 
of service land, which in practice at all events 
is not usually alienated, it is difficult to 
establish a family custom, which should 
have any effect, as distinct from the ordinary 
incidents of a service-tenure, and. evidence 
that land has remained in a family for a ong 
period of years, and descended by the ru e 
of primogeniture where it is service lan , 19 
more consistent with the faot of its eiog 
held for service than with the theory o any 
special family custom. Moreover, w |*® n .® 

service has come to an end the la9t hoi or, it 
he have no sons or co-sharers, can put ao en 
to tenure based upon family custom, see 

(2) 19 W. B. 211 at p. 212. 


Rajkishen Singh v. Ramjoy Surma Mozoomdar 
(3). If then the inams of the Desai may be 
treated as the property of an ordinary Hindu 
landowner, subject to th c e payment of the 
agreed quit-rent to Government, there is no 
reason why he, in the absence of co parceners, 
should not dispose of that property by Will. 
He has made some provision for his wife, 
the first plaintiff, providing her with Rs. 100 
a month, and a certain retinue, and if he 
did make a Will as is alleged, it is difficult 
to see how a subsequently adopted son can 
defeat the provisions of that Will. 

The Will was propounded for Probate 
in the District Court of Belgaum, a Court 
competent to try the questions arising in 
this suit. That Court decided that the Will 
and codicil, under which the defendants 
claim, was a testamentary document executed 
by the testator, and as a consequence the 
provisions of the testator speak from the 
time of his death. These testamentary 
provisions include a provision for charity, 
based upon the recognition of the faot that 
he has no natural born sou, and upon the 
assertion that he has not given and will not 
give the widow authority to adopt any son 
after his death. The contention, however, on 
behalf of the second plaintiff is that he 
is a validly adopted son of the testator. In 
order to prove that eleven witnesses are 
produced who speak to words uttered by 
the testator within twenty-four hours of 
his death in which he stated that he had 
revoked his Will and given his widow author¬ 
ity to adopt a son. These allegations were 
put forward in the Probate Court by the 
same parties, the first and second plaintiffs, 
in their contention with the executors, who 
are the present defendants, who were then 
propounding the Will and the codicil. 
Thirteen other witnesses were upon that 
occasion produced to prove the statements of 
the testator as to revocation of the Will and 
authority to adopt, and those thirteen witnesses 
were disbelieved by the Probate Court. The 
decision of the Court upon that point was 
affirmed by the High Court in appeal. The 
allegation of the plaintiffs involves the 
destruction of the conclusion arrived by the 
Probate Court negativing the alleged 
revocation and affirming the testamentary 
character of the Will which contains the 

(3) 1 C. 136 at p. 195, 19 W. B. 8. 
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statement with referenoe to authority to adopt. 
It appears to ns that the learned Judge of 
the lower Court was in error in thinking: that 
it was open to him, after the decision of the 
District Court in the Will case, to try the 
question of the authority which was bound 
up with the question of revocation in the 
present suit. The issue which was decided 
by the Probate Court was that the words of 
clause 9, as part of the Will, formed part of 
testamentary document speaking: from the 
death of the testator, and that conclusively 
determined betweeu the parties the question 
whether or not the testator had 
revoked his Will twenty-four hours 
before his death, and whether or not 
the statement, as to his having given any 
authority to his widow to adopt, expressed 
his wishes at the time of his death. There¬ 
fore, under section 11 of the Civil Procedure 
Code, the Subordinate Judge should not 
have tried the issue, because the District 
Court which tried the Probate case was 
competent to try the present suit, although 
in order to relieve the superior Court of 
part of its work section 15 of the Code 
provides that every suit shall be instituted 
in the Court of the lowest grade competent 
to try it, and, therefore, this suit was 
instituted in the Court of the first class 
Subordinate Judge: see Nidhi Lai v. Alazhar 
Husain (4) and Alatra Mondal v. Rari Alohun 
Mullick (5). 

We now come to the case of the third 
plaintiff. He can only be joined in this 
suit with the other plaintiffs if he makes 
common cause with them, and claims that 
he is entitled jointly, severally or in the 
alternative, upon proof of the allegations 
contained in the plaint. His case is, he 
being a man of forty yeirs of age, born 
subsequent to the Settlement of 1862, that 
from his owd knowledge he can say that 
his father and grandfather and great- 
grand father were karhuns under the Desai 
of Navalgund, and that, therefore, they were 
entitled as beneficiaries, as persons answering 
a particular description in the sanads to 
share in the revenues of the inam villages 
with the Desai. In so far as there is any 
contest between the third plaintiff and the first 
and the second plaintiffs as to their respective 
rights to the revenues of the inam villages, 

(4) 7 A. 230; A. VV. N. (1885) 1. 

(5) 17 C. 155. 


the third plaintiff is not competent to join 
with them in this suit, but we do not think that 
any question of misjoioder really arises, 
because upon the evidence in the case the 
only inam, in which it is cloarly shown 
that the karkuns , whom the third plaintiff 
claims to represent, were interested, was an 
inam of land amounting to twenty acres in 
Kalapur which is not in question in this 
suit (see Exhibit 77, clauses 11,1, and Exhibit 
91). The third plaintiff, therefore, in relation 
to lands in suit stands in no better position 
than the first and the second plaintiffs. In 
respect of the iands in suit, other than the 
Patilki and Kulkarniki Vatans y in which the 
first plaintiff, as the widow of the testator, 
would be interested as Vatandar: and which 
under section 5 of the Vatan Act of 1874 
would not be alienable by the Will, the suit 
must fail. If it is agreed which lands 
mentioned in the plaint are held upon service- 
tenure, as Patilki or Kulkarniki Vatans, they 
oan be excluded from the decree dismissing the 
suit, and the plaintiff will be entitled to a 
declaration regarding them. If an agreement 
cannot be arrived at, there must be a remand 
to the lower Court to ascertain what those 
lands are. We think that i.i this case the 
costs of both parties in both the Courts 
should come out of the estate. 

Appeal dismissei. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 307 of 1910. 

July 29, 1913. 

Present : — Mr. Lindsay, J. C., aud 
Mr. Kanhaiya Lai, A. J. 0. 
rhakur JANFO KUNWAR and others — 
Defendants—Appkllantj 

versus 

Rnia NARENDRA BAHADUR PAL 
SINGH, Plwntikk, and DEPUTY 
COM MISSIONER OF PYZABAD, Manager, 
Court of Wards, DHARWA ESTATE, 
DISTRICT FYZ V.BA.U— Defendant— 

Respondents. 

Regulation ( Rcngal ) XI oj 1825— Alluvion and 
alluvion -j Riparian owners in Fyzabad District — 
Custom of dlmr-dhura (deep stream boiuuiary) — Iqrar- 

nainas or declarations filed by riparian owners . * 1 
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In the year 1866 at the time of the first Regular 
Settlement of Fyzabad District an inquiry with 
respect to the rule of alluvion and diluvion was made 
and it was found that the custom of dhar-dhura (deep 
stream boundary), by which the main channel of the 
Gogra was treated as the constant boundary between 
the villages abutting on the opposite sides of the 
river, prevailed generally in the locality. Rubkars or 
orders were issued that those landholders who ac¬ 
cepted the custom should file iqrarnamas or declara¬ 
tions acknowledging the custom, while those who 
disputed it should give proof of the rule of alluvion 
and diluvion which they set up. The iqrarnamas 
were accordingly filed. They wound up with a de¬ 
claration that the parties to them of their own free 
will and accord accepted the usage of dhar-dhura and 
that they and their successors-in-interest would in 
future act in accordance with it. But no eutry re¬ 
lating to such custom was made in the Record of 
Rights prepared at the time: 

Held, that the iqrarnamas or declarations were not 
adequate proof of the custom laid down therein. 

Baboo Bissessur Nath v. Maharaja Mohessur Bum Sing, 
11 B. Li R. 265; 18 W. R. 160; L. R. I. A. Sup. Yol. 31, 
(P. 0.), referred to. 

Appeal against an order of the District 
Judge, Fyzabad, dated 11th April 1910, con¬ 
firming that of the Sab-Judge, Fyzabad, dated 

13th April 1909. 

Pandit Qokaran Nath Misra , for the Appel¬ 
lant. 

Babu Basdeo Lai , for Respondent No. 1. 

The Government Pleader, for Respondent 

No. 2. 

JUDGMENT.—These three appeals have 
sprung out of three suits brought by Raja 
Narindar Bahadur Pal, the owner of an 
estate in the Basti District, against the pro¬ 
prietors of three villages, Maipur, Nasir- 
abad and Prithuripur, situated in the Dis¬ 
trict of Fyzabad. These villages abut on 
the Gogra river on the south side of it. On 
the north side and opposite these villages 
is the village of Mahwapur Kburd, the 
property of the plaintiff. 

The purpose of the three suits was to recover 
possession of certain blocks of land which, 
according to the plaintiffs’ allegations, had 
onoe been included within the boundary of 
Mahwapur Khurd and which had become 
detached from that village by sudden 
change in the course of the Gogra stream 
in the years 1308 and 1314 fasli. The 
areas in suit, it was claimed, had, as 
the result of these sudden changes, become 
attached to the lands of the three 
villages on the south side of the river, but 
the plaintiff relied upon the general rule 
which regulates the relations between 


riparian owners and which ha9 been embodied 
in the Alluvion and Diluvion Regulation 
(Bengal Regulation XI of 1825). His 
case was that his claims were governed by 
the second clause of section 4 of the Regula¬ 
tion, a sec f ion which must be deemed to 
apply in the absence of any looal usage 
such as is referred to in section 2. Ac¬ 
cording to the clause just mentioned in 
cases of avulsion where the river by a 
sudden change in its course detaches large 
pieces of land from one estate and joins 
them <o the land of another estate, the 
owner of the land so detached retains his 
property in it provided that after such 
detachment the identity of land is not lost. 
The defendants in the three suits made a 
common defence, the pleas raised by them 
being as follows: 

First it was denied that the lands in suit 
had become suddenly detached as alleged by 
the plaintiff. It was pleaded that the junc¬ 
tion of these lands to their villages had 
been effected by a process of gradual accre¬ 
tion extending over twenty years before suit, 
and that if the plaintiff ever was the owner 
of these lands his proprietary rights had 
been lost in accordance with the rule con¬ 
tained in the first clause of section 4 of the 
Regulation. 

The defendants next pleaded as an alter¬ 
native defence that the dispute was governed 
by the provisions of section 2 and not of 
section 4, their allegation in this connection 
being that the relations between themselves 
and the plaintiff were governed by a local 
usage by which the main channel of the 
Gogra was treated as the constant boundary 
between their respective estates. A plea of 
limitation based upon adverse possession 
extending beyond twelve years was also 
raised in bar of the suit. 

Both the Courts below have found in 
favour of the plaintiff. It was held that 
the lands in suit had been suddenly detached 
from the plaintiff’s village in the years 
1308 and 1314 fasli , that the custom put 

forward by the defendants had not been 
proved, and that the suits were within time 
by reason of the finding that the lands had 
been detached in 1308 fasli and 1314 fasli, 
that is, less than twelve years before the suits 

^Several grounds of appeal have been taken 
here by the defendants, but the principal 
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contest has been with respect to the ques¬ 
tion of custom: indeed this is practically 
the only matter in dispute here. In order 
to understand the nature of the case put forward 
on behalf of the appellants it is necessary to 
refer with some detail to certain proceedings 
which took place in the year 1866 at the 
time when the first Regular Settlement of the 
Fyzabad District was being carried through. 
When the case was first put up for hearing 
we had before us only certified copies of 
portions of the record of these proceedings 
and we thought it advisable to adjourn the 
case and call for the full record, as also for 
certain other Settlement Records relating 
to the parganas in which these Fyzabad 
villages are situated. 

With these papers before us we have had 
the case re-argued at length by Counsel. 

The principal record with which we are 
Concerned is entirely in the vernacular. It is 
styled the River Boundary File of the 
Fyzabad and Basti Districts of the year 1866, 
A. D., and is made up of rubkars or orders 
issued by the Settlement Officer together with- 
certain reports made in compliance with 
those orders. The file also contains a large 
number of iqrarnams or declarations executed 
by the then proprietors of villages on the 
banks of the Gogra river both in the Basti 
and Fyzabad Districts, or their agents. 

We have to consider the circumstances in 
which these declarations oame to be made 
and the legal effect which is to be given to 
them. The first paper on this record, then, 
is a rubkar issued by Mr. Carnegy, the Settle¬ 
ment Officer of Fyzabad. From this we 
find that previous to the 17th July 1866, 
the date on which the order was issued, 
Mr. Carnegy and . the Collector of Basti had 
made a joint inquiry with respeot to the 
rule of alluvion and diluvion affecting the 
villages in the Basti and Fyzabad Districts 
which were situated on the north and south 
banks of the Gogra. The record of this 
enquiry is not available to us. We can only 
gather from the language of the rubkar 
that they found that the custom of dhar dhura 

(deep stream boundary) prevailed generally 
in this locality. 

It. further appears that tho result of this 
joint investigation was submitted to the 
superior Revenue Authorities, the Board 
of Revenue of the (then) North- 
Western Provinces and the Financial Com¬ 


missioner of Oadh. The rubkar goes on to 
intimate that the Board and the Financial 
Commissioner had accepted the finding of 
these two gentlemen, but had suggested the 
propriety of obtaining declarations from 
owners on both sides of the stream by way 
of acknowledgment that such a custom 
obtained and was binding upon them. 
Accordingly the Settlement Officer proceeded 
to set out in the rubkar how these decla¬ 
rations were to be procured. It was arrang¬ 
ed that a subordinate Settlement. Official of 
the Basti District should meet at an appoint¬ 
ed place and should summon the proprietors 
or their agents to appear and make their 
statements. 

It was intimated that if any of the pro¬ 
prietors declared against the dhar-dhura rule 
and set up any other custom he would be 
called upon to prove his assertion, for whioh 
purpose an opportunity would be afforded 
to him at a later stage. 

Action was taken accordingly. The two 
officials who were appointed for the purpose 
carried out the intimations given to them and 
declarations were obtained from the owners 
of estates on both sides of the river 
with respeot to 150 or 160 villages. It is 
not disputed that as regards Mohua Para 
a declaration was filed by the agent of the 
then owner who is now represented by the 
plaintiff, and it is admitted that similar 
declarations were put in relation to the 
three villages of the defendants with which 
we are concerned in these appeals. 

These declarations were all made in a 
stereotyped form which, no doubt, had been 
framed by the subordinate Revenue Officials 
who had been appointed to obtain them. A 
reference was made in them to the joint 
inquiry previously held by the Settlement 
Officer and the Collector and to the 
fact that a report had bean submitted to 
the Board of Revenue and the Financial 
Commissioner. It was recited that these 
superior authorities had accepted the finding 
of the Settlement Officer and the Collector 
as to the general prevalence of the custom of 
dhar-dhura (deep stream boundary), and that 
accordingly an order had been issued that 
those persons who accepted the custom 
sliould tile declarations acknowledging it, 
while those who disputed the eristenos of 
such a usago should give proof of the rule 
of alluvion which they set up. 
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. The iqrarnamas wound up with a declara¬ 
tion that the parties to them of their own 
free will and accord accepted the usage of 
dhar-dhura and that they and their succes- 
sors-in-interesb would in future act in accord¬ 
ance with it. 

It is the declaration made in this form 
on behalf of the then proprietor of Mohua 
Para that the defendants rely upon in 
proof of the custom set up, and the con¬ 
tention is that the plaintiff in the present 
suits is bound by that declaration. On behalf 
of the plaintiff• respondent the argument is 
that that declaration is not binding so as to 
estop the plaintiff from denying the existence 
of the custom. It is also argued that the 
language of the declaration does not amount 
to an admission that such a custom really 
existed. It is said that the declarations were 
obtained more or less by compulsion so as 
to support a conclusion which had already 
been reached by the Settlement Officer of 
Fyzabad and the Collector of Basti and 
which had been accepted by the superior 
Revenue Authorities, In short, it is contend¬ 
ed that the iqrarnimas do nob constitute 
evidence of a custom already long established 
as immemorial usage but merely of an 
undertaking on the part of the various pro¬ 
prietors to observe in future a rule which 
was being laid down for their guidance. 

It can hardly, we think, be said that the 
declarations were not made voluntarily, for 
it is obvious enough that the owners of these 
riverine villages were at libsrty to deny the 
existence of the dhar-dhura custom and to 
assert the existence of any other custom or 
rule of alluvion if any such custom or rule 
did apply. But we think there is some¬ 
thing to be said in favour of the argument 
that the language of these declarations does 
not clearly import an admission that the 
rule of the deep stream boundary had been 
sanctioned by immemorial usage. It is not 
denied that during the course of the Settle¬ 
ment a record of customs was prepared as 
was done in other districts. The usual 
course was to embody this record of customs 
in the wajib-ubarz of each village, but in 
certain portions of Fyzabad district another 
practice was followed by which entries 
relating to custom were collected in a 
separate volume prepared for each pirgana. 
This volume was oalled the Fard Riwaj-i-am 
frnd it is a curious fact that no entry relating 


to this custom of dhar-dhura is to be found 
in the volumes relating to the parganas in 
which the Fyzabad villages in suit are 
situated. Nb doubt, the custom of this nature 
could not prevail universally throughout the 
pargana for it could only affect such of the 
villages as are situated on the bank of the 
Gogra. At the same time the number of 
these villages was considerable. For example, 
in the A msin pargana iqrarnamas had been 
drawn up in respect of twenty-one villages, 
in Tanda pargana for twenty villages, and 
in the Barhar pargana for no less than 35 
villages. In these circumstances we might 
have expected to find in the record of customs 
of these parganas some mention of a custom 
of alluvion which affected so many villages 
and we are not altogether satisfied with the 
reply to this argument which has been 
given by the appellants’ learned Counsel that 
the file which we have now before us was 
intended to be the sole record of the custom 
relating to alluvion and diluvion. The 
practice was certainly to record such customs 
in the \Vajib-ul-araiz of villages subject to 
fluvial action and where the ' fard Riwaj ” 
took the place of the Wajib ul-araiz, we 
should naturally expect to find there a record 
of such a custom. We have now to consider 
a judgment of this Court in Mir Bakar 
Husain v, Qulam Bhawani Pal (1) which 
was decided in the year 1875. In that 
case the Judicial Commissioner had to 
interpret one of the iqrarnamas which were 
obtained in the circumstances just referred 
to. It is clear that the ' learned Judicial 
Commissioner in that case had before him 
some evidence which is not available here, 
that is, evidence relating to the proceedings 
taken in the joint inquiry held by the Settle- 


ent Officer of Fyzabad and the Collector of 
asti. However, he had before him one of 
ie iqrarnamas (which he calls agreements”) 
id came to the conclusion that the state- 
ents or admissions contained in it were no 
[equate proof of the custom alleged. This 
union was based in part upon a judgment 
their Lordships of the Privy Council report- 
as Baboo Bissessur Hath v. Maharaja Mohessur 
ix Sing (2), a case in which an agreement 
,d been taken from the owners of two 
tates on opposite side of the Ganges. The 
reement was set up in proof of a custom 
fl) Select Cases (Oadh) 27. 

2) 11 B. L. R. 265; 18 W. R, 160; L. R. I. A. 

Vol. 34 (.P. 0-)- 
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bnfc their Lordships refused to accept it as 
sufficient- evidence of a distinct custom. It 
appears from the judgment that prior to the 
taking of the agreement (iqrarnama) there 
had been a violent quarrel between these pro¬ 
prietors and that the Government had iuter- 
posed and induced them to come to terms, the 
arrangement being ratified by the execution 
of the iqrarnama. 

The facts of that case and of the case before 
the Judicial Commissioner, Mr. Currie, were 
not altogether analogous, inasmuch as there 
was nothing to show that in 1866 when these 
tqrarnamas were taken there were any dis¬ 
putes between the lands-owners of the Basti 
and Fyzabad Districts. But Mr. Currie was 
of opinion that these proceedings of 1866 
might be construed as measures taken by 
Government Officers with a view to prevent¬ 
ing such disputes in future and there is, 
we think, a good deal to be said in favour of 
this view. The vagaries of some of the rivers 
in Oudh, and of the Gogra (or Sarju) in 
particular, have led to much litigation in 
many instances in which thousands of rupees 
have been spent over a few acres of barren 
sand. The rule of the deep stream boundary 
(dhar dhura) has the merit of convenience 
and simplicity and much of the futile liti¬ 
gation would have been avoided had it been 
possible to apply this rule. It is by no 
means improbable that a sense of the con¬ 
venience of the rule led to the proceedings of 
1866 and that, as Mr. Currie suggests, the 
taking of these iqramamns was an attempt on 
the part of the Revenue Authorities to induce 
these pioprietors to accept for their future 
guidance a rule which would settle any dis¬ 
putes which might arise thereafter. 

We may notice here that the defendants 
have not been able to cite inslances in which 
the custom set up by them has been followed 
and we can scarcely believe that the reason 
for this is, as was suggested by the appel¬ 
lants’ learned Counsel, that no similar case 
had ever happened at any rate as between the 
parties to these suits. The river Gogra must 
have changed its course pretty frequently 
between 1866 and the present time. And 
bearing in mind that the custom alleged is in 
the nature of a local usage, and not one 
confined to the villages in dispute in 
these suits, we must take notice of the 
fact that in Mir Bakar Husain v. Qtilam 
Bhawani Pal (1) where the custom was set 


up it was found not to be established. There 
can be no doubt that the villages with which 
that particular case was concerned are in the 
same locality as those in which the villages 
with which we are now dealing are situ- 

ated. 

Taking into consideration all the circum¬ 
stances to which references have been made 
we think the correct conclusion is that these 
declarations or iqraranamas are not adequate 
proof of the custom which the defendants set 
up, and further we think it by no means 
unlikely that the interpretation put on the 
language of these iqrarnamas by this Court so 
far back as the year 1875 has been acted upon 
ever since by parties who are interested in 
these villages along either side of the Gogra 
river and that in consequence we ought to 
apply the rule of stare decisis so as to prevent 
any disturbance of titles. 

This finding disposes of the appeals. The 
only other point which was discussed before 
us at the hearing was with respect to the 
findings of the Courts below that the areas 
in suit were capable of identification. It 
was suggested that the findings were wrong, 
but we are not satisfied that there is any 
ground of law upon which we could inter¬ 
fere. Having come to the conclusion of 
fact that the river changed its oonrse 
suddenly in the years 130S falsi and 1314 falsi 
and that large areas had in consequence been 
detached en bloc from the plaintiff’s village 
it was open to the lower Courts to infer as a 
fact that these areas did not lose their 
identity. On the findings of the Courts be¬ 
low the claim is within time. The plaintiff- 
respondent. has amended the plaint 
to bring it into conformity with the area 
found by the amin, and should be required 
to pay any additional Court*fee which may 
be due from him in respect of the extra 
areas awarded before execution of the 
several decrees is allowed to be taken out. 
Subject to the above condition the appeals are 
dismissed with costs. 

Appeals dismissed , 


INDIAN CASES. 


229 


VoJ. XXIII] 

BHADIA ». Musammat jiHAGI. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 234-B op 1912. 

August 4, 1913. 

Present -.—Mr. Mittra, Offg. A. J. C. 
BHADIA— Plaintiff—Appellant 

versus 

Musammat BHAGI —Defendant—Respond¬ 
ent. 

Hindu Law Mitakshara— Berar — Succession — Sister 
— Uncle's son. 

Under the Mitakshara Law, as interpreted and fol¬ 
lowed in Berar, a sister comes after the paternal 
grandmother, bat before the paternal grandfather 
and, therefore, necessarily before any descendant of 
the grandfather, e. g. } uncle’s son. 

Venayeck v. Luxumeebaee, 9 M. I. A. 520; 19 E. R. 
834, Mulji Purshotum v. Cursandas Natha, 24 B. 563; 2 
Bom. L.R. 721; Thakoorain'Sahiba v. Mohun Lall, 11 M. 
I. A. 386 at pp. 400, 403; 7 W. R. (P. C.) 25; 20 Eng. 
Rep. 146, followed. 

Qirjabaiv. Vyankatesh, (1896) 2 Berar L. J. 135, 
Bhagwan v. Warubat, 32 B. 300, 10 Bom. L. R. 389, 
dissented from. 

Appeal against the decree of the Addi¬ 
tional District Judge, East Berar, Amraoti, 
dated 6th March 1912, confirming that 
of the Munsif, Morsi, dated 29th October 

1910. 

Sir Bepin Krishna Bose , for the Appel¬ 
lants. 

Mr. F. W. Dillon, for the Respondent. 
JUDGMENT.—The point involved in this 
appeal is whether the sister or the paternal 
uncle’s son is a preferential heir in Berar. 
The law applicable is the Mitakshara 
as interpreted and followed in 
Western India [Ramprasad v. Musammat 
Subu Bai (1); Bayana v. Dinkar (2)1. The 
sister is not an heir under the Mitakshara 
according to the Calcutta and Allahabad High 
Courts and the same view prevails in the 
Central Provinces. 

The appellant’s learned Advocate, however, 
is not prepared to go so far as to contend 
that she is not an heir in Berar. Such a 
contention, if raised, would be untenable, 
seeing the namber of cases in which the 
rights of collateral females, inclading the 
sister not recognised elsewhere, have been 
for years recognised in Berar. The argu¬ 
ment for the appellant is that the sister is 
not a sagotra sapinda and that at any rate 
she cannot come in before the uncle’s son 

(1) 4 N. L. R. 31 at p. 34. 

(2) 5 Ind. Cas, 748; 6 N. L. R. 39 at p. 40. 


who is expressly named in the Mitakshara. 
Ih is suggested that she may be regarded as 
a bandhu as held by the Madras High Court. 
The earlier Bombay rulings, it is urged] 
proceeded partly on the Mayukha and partly 
on the interpretation of Nanda Pandit and 
Ballambhat of the word ‘brothers.’ And 
now lhat it has been held in Bombay that 

the latter interpretation is unsound and the 
Mayukha is not a paramount authority out¬ 
side Gujarat and the Island of Bombay, this 
Court should re-cODsider the position of the 
sister in Berar. For the respondents, reli¬ 
ance is placed on a judgment of Mr. Obbard, 
Judicial Commissioner of Berar, delivered in 
1896 and reported as Girjahai v. Vyankatesh 
(3). The recent judgment of Bhagwan y. 

Warubai (4) from Sholapnr is also relied on 
by them. 

It seems to me that if we were to confine 
ourselves to the Mitakshara and the Mitak¬ 
shara were to be interpreted as a modern 
Code, the argument for the appellant would 
be unanswerable. Only the learned Advocate 
would have to go further than he is prepared 
to go. The sister is probably not a gotraja 
(literally, one born in the family) in the 
sense in which Vijnaneshwar under¬ 
stands the term, as synonymous with sagotra 
or samangotra (one of the same family), for 
a woman on her marriage is “born again 
in the family of her husband.” She will 
not only have to beplaced after the uncle’s 
son, but after the “great-grandfather, his 
sons and their issue” who are named in 
Chapter II, section V, paragraph 5, just as the 
uncle’s sons are mentioned in the preceding 
paragraph of the Mitakshara. To introduce so 
near a relation as sister at that stage would be 
opposed to the spirit of the Mitakshara , 
where propinquity is the rule of succession. 
Her claim as a bandhu has been apparently 
denied by the Privy Council [ Thakoorain 
Sahiba v. Mohun Lall (5)], and she has 
never been recognised as such in Western 
India. To relegate her now for the first 
time in this side of India to the position 
of a bandhu would be doing what the Privy 
Council has condemned. “To alter the law 
of succession a9 established by a uniform 

(3) 2 Berar L. J. 135. 

(4) 32 B. 300; 10 Bom. L. R. 389. 

(5) 11 M. I. A. 386 at pp. 400, 403; 7 W. R. (P C ) 

25; 20 Eng. Rep. 146. ' 
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course of decisions, or even by the dicta of 
received Treatises, by some novel interpreta¬ 
tions of the vague and often conflicting texts 
of the Hindu Commentators, would be most 
dangerous, inasmuch as it would unsettle 
existing titles” [Thnkoorain Sahiba v. Mohun 
Lallih )]. The result would be, as held else¬ 
where, that the sister is not an heir. 

Mr. Obbard in the judgment above cited 
practically admit s that under pure Mitakshara, 
the sister would have no claim. He rests 
her title as heir on the law compounded of 
Mi tat shara, Mayukha and custom.” I agree 
with the learned .Judicial Commissioner that 
the sister’s claim was founded on custom, main¬ 
ly influenced by the Mayukha , even in places 
where Nilkanth’s authority is not. supreme. 
The ansr.cisof the Shastris in the Ahmed- 
nugger and Sholapur cases cited in West 
and Buhler (3rd Edition, pages 468-69) show 
that the Mayukha was freely cite! as ap¬ 
parently not in conflict with the Mitakshira , 
which was treated as silent on the point 
though a work of paramount authority in 
those dietiicts. She was certainly not treated 
as a bandhu , for in that case the reference 
to the Mayukha would be unintelligible. If 
she could be regarded as a bandhu , probably 
as the Madras High Court thinks she would 
be excluded by her son [Lakshmanammnl v. 
l'iruvengada Mudali (6)] and this was ob¬ 
viously never the case in Western India. The 
doctrine that the sister is a gotraja within the 
meaning of the text of Yajnavalkya is too 
well established there to be now controverted. 
An attempthasbeenmadebyChandavarkar,J., 
in Bhngwan v. Warubai (4) to show that the 
view of the western school regarding gotraja 
8'tpivdas is not absolutely inconsistent with 
the Mitakshara. It is sufficient for me to say 
that probably some such reason induced the 
Pandits on the Bombay side to introduce 
the sister in the Mitakshara country. But as 
Mr. Mayne says: “it is probable that the 
whole of this reasoning is a mere contrivance 
to bring a succession, which was established 
by immemorial usage, into apparent con¬ 
formity with Sanskrit Law. . . . The 

usage itself is established beyond doubt, and 
has received the sanction of the Privy Coun¬ 
cil.” (Mayne, 7th Edition, page 720). The 
case referred to by Mr. Mayne is the case of 

Venayeck Anundrow v. Luxumeebaee (7) 

(6) 5 M. 241. 

(7) 9 M. I. A. 520; 19 Eng. Rop. 834. 


The argument that the sister, even if a 
gotraja sapinda , should come after all the 
persons expressly named in section V of 
Chapter II of the Mitakshara has been al¬ 
ready noticed by me in an earlier part of 
this judgment. It seems that paragraph 1 
of section V gives the definition of gentiles. 
“Gentiles are the paternal grandmother and 
relations connected by funeral oblations of 
food and libations of water” or, more accu¬ 
rately, relations connected by common par¬ 
ticles of body. The rest of the sections 
seem merely illustrative of the principles 
governing the order of succession—at any rate 
this is the view which has apparently found 
acceptance in the Bombay Presidency, for the 
sister is placed immediately after the paternal 
grandmother. 

In obedieuce to custom, the sister has 
been declared an heir, but it seems to me 
impossible to ignore that her place in the 
order of succession is based on the Mayukha. 
The view of Nanda Pandit and Ballarabhat 
that the word ‘brothers 1 includes sister— a 
view which would place her in a still more 
favourable position than the one assigned to 
her in the Mayukha—has never found 
general acceptance, as pointed out by Sir 
Lawrence Jenkins, in Mulii Purshotum v. 
Gursandas Natha (8) and also by Ohanda- 
varkar, J., in the case above cited. Under 
the circumstances the Mayukha seems to be 
the only guide for determining her place in 
the order of succession. She comes then 
after the paternal grandmother and before 
the paternal grandfather and, therefore, 
necessarily before any descendant of the 
grandfather such as the plaintiff-appellant is. 

1 note that no attempt has been made to 
distinguish this case from the one decided by 
Mr. Obbaid, though the learned Jndioial 
Commissioner confined his remaiks to the 
case of Mahratta Brahmins. In my opinion 
such a distinction would be unfounded, for 
the Bombay law has beeu since applied indis¬ 
criminately to all Hindus in Berar, treating 
it as the lex loci. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed . 

ts) 24 B. 503; 2 Rom. L. R. 721. 
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RAM J1YAWAN V. MOHAMMAD ABDUL HASSAN KHAN. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 77 of 1912. 

July 30, 1913. 

Present :—Mr. Kanliaiya Lai, A. J. C., and 
Mr. Sabonadiere, A. J. 0. 

RAM JIYAWAN AND 0THSR8 — DEFENDANTS—- 

Appellants 

versus 

Raja MOHAMMAD ABDUL HASSAN 
KHAN —Plaintiff—Respondent. 

Declaration, suit for, that defendants are not under- 
proprietors—Previous decision of Revenue Court hold¬ 
ing defendants to he something more than ordinary 
tenants—Subsequent decision of Revenue Court holding 
defendants to he under-proprietors — Cause of action, 
accrual of—Lessee under Settlement Court decree vacat¬ 
ing holding for five years and getting it back on new 
lease not different from terms of decree, effect of—Ouster 
—Dahyak right, when confers under-proprietary right 
upon holder of former right — Cash dahyak right, whe¬ 
ther connotes right to possession—Jurisdiction of Civil 
and Revenue Courts — Transfer ability of dahyak right — 
Preferential right to lease, whether transferable—Holder 
of dahyak right and of preferential right to lease, whe¬ 
ther an under-proprietor—Refusal of Settlement Court 
to grant sub-settlement to lessee of whole village, effect 
of — Costs — Court-fee paid on withdrawn part of claim, 
whether allowable as costs. 

In a suit between the parties the Revenue Court 
decided that the status of the defendants was not that 
of ordinary tenants. In the next case between the 
parties the same Court held that the defendants were 
under-proprietors. Then the plaintiff brought a suit 
in the Civil Court for a declaration that the defendants 
were not under-proprietors: 

Held, that the cause of action for the civil suit 
arose not with the previous decision but with the 
entry of the defendants’ names in the under-pro¬ 
prietary khewat under the subsequent order of the 
same Court. 

Where a lessee under a Settlement Court decree 
vacated his position as such for five years and then had 
a new lease of the holding granted to him not mate¬ 
rially inconsistent with the terms of the Settlement 
Court decree: 

Held , that the rights of the successors-in-interest 
of the lessee under the Settlement Court decree were 
not destroyed or diminished, as the ouster did not 
last long enough to bar their rights by limitation. 

A dahyak right, i. e., a right to ten per cent, of the 
rent roll, unless accompanied by possession otherwiee 
than by favour or force, does not neoessarily connote 
that the holder of that right has also an under¬ 
proprietary right in the land. 

A cash dahyak right does not necessarily carry a 
right to possession. 

It may be open to a Civil Court to declare that a 
tenant holds under a decree of Court, leaving it to 
the Revenue Courts to decide in detail upon the 
rights, liabilities and other incidents of that tenancy. 

Sabbu v. Sita Ram , Select Cases (Oudh) 282, 
Deputy Commissioner , Qonda v. Bhagwan, 2 Ind. Gas. 
297; 12 O. C. 124; Parmeshar Dat v. Raja Mohammad 


Abul Hassan Khan,' 13 Ind. Cas. 809; 14 O. C. 335 
and Raja Kishen Daft Ram v. Raja Mumtaz Ali Khan, 
5 C. 198 at pp. 206, 207, referred to. 

A dahyak right is, ordinarily speaking, transferable. 

A preferential right to a lease does not become 
transferable even if coupled with a dahyak right. 

A dahyak right coupled with the right to claim a 
lease over the total of villages by preference to all 
comers does not, therefore, confer on the lessee an 
under-proprietary right. 

The refusal of a Settlement Court to grant a sub- 
settlement to a lessee of the whole village conclu¬ 
sively shows that the lessee is not an under-pro¬ 
prietor. 

The Court-fee paid on that part of the claim which 
is subsequently withdrawn cannot be allowed as 
costs. 

Appeal against an order of the Subordinate 
Judge, Gonda, dated 30th March 1912. 

Pandit Qokaran Nath Misra , Babus Ishwari 
Dayal and Surendro Nath Roy, for the Appel¬ 
lants. 

Mirza Sami Ullah Beg, for the Respondent. 

JUDGMENT.—This is an appeal against 
a decree declaring that the defendants appel¬ 
lants have no pukhtadcri or under-proprietary 
rights in the villages of Ram Nagra and 
Tiliani. 

The taluqa in which the villages in ques¬ 
tion are situated belonged to Thakurain 
Sarfraz Kunwar, and she was succeeded by her 
daughter Thakurain Brij Kunwar. During 
their time there was a period when the Court 
of Wards assumed management of the estat®. 
On the death of Thakurain Brij Kunwar 
her husband Achal Ram took possession of 
the estate. The real heir seems to have 
been Ardawan Singh, and be transferred 
half bis rights to the father and predecessor- 
in-interest of the plaintiff-respondent, and a 
suit was brought against Achal Ram. 
Ardawan Singh withdrew his half of the suit, 
and the father of the respondent obtained a 
decree for his half. Subsequently Achal 
Ram’s rights in these villages were pat to sale 

in the execution of a decree, and were pur¬ 
chased by the appellants. 

The right in dispute in the present case 
is not this superior right purchased at the sale 
in execution, but an inferior proprietary right 
which the appellants allege they own in the 

villages. 

They claim that the right originated in a 
birt grant made some two hundred years ago. 
They have produced some evidence of a sale 
of that right to their predeoessor-in-interest, 
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Jaggannatb, by Saraadhan, tbe then bolder of 

tbe right, in 1260 fnsli, that, i8 in 1852 53. 

At tbe first Regular Settlement Jagannath 
sued Thakurain Sarfraz Kunwar for under¬ 
proprietary right, and though there was a 
distinct refusal tn make a sub-settlement with 
him he obtained by compromise in respect 
of Ram Nagra, and by a formal order of the 
Court in respect of Tiliani, a recognition that 
ho possessed somerigbts. It is most convenient 
to leave the discussion of the actual terms 
of the compromise and the decrees for dis¬ 
cussion in a subsequent part of this judgment. 
His successors, the appellants, claim that 
what he obtained amounted to a permanent 
heritable transferable lease. It is also plain, 
and both sides admit this, that he was 
aoknowltuged to have a right of “ dnhyak ,” 
that is, a right to ten per cent, of the rent roll 
in each of the villages. 

While the Court of Wards was managing 
the estate Jagannath vacated his position of 
lease-holder, at least for the time being, and a 
lease was granted by the Court of Wards to 
one Hari Das. But this lasted only for a 
few years, from 1875-76 to 1880-81. After 
that Jagannath or his successors returned 
to the position of lessees. In fact in June 
1880 the lease to the predecessor of the 
appellants was re-granted by the person 
then in possession of the estate. In 1889 
Aohal Ram who was then in possession 
of the estate issued a notice of ejectment 
against the appellants. They sued to get the 
notice set aside. The result was that on 
February 24th, 1890, it was decided that the 
appellants were not tenants who could be eject¬ 
ed by notice issued under section 52 of the 
Oudh Rent Act. Then followed litigation under 

the Land Revenue Act between the present par¬ 
ties between 1902 and 1905, whioh ended in an 
order of the Board of Revenue on September 
7th, 1906, confirming au order of the Commis¬ 
sioner of the Fyzabad Division holding that 
the appellants are under-proprietors. The 
respondent claims that this order gives him 
his cause of action. 

It is contended that the suit is barred by 
limitation, the argument being that the cause 
of action arose with the decision of February 
24th, 1890, to the effect that the appellants 
or their predecessors could not be ejected by 
the ordinary proceedings made available 
against ordinary tenants by the Oudh Rent 
Act. Setting aside any question of whe¬ 


ther the respondent was represented in that 
litigation, we have no hesitation in reaching 
the conclusion that the decree in question did 
not give rise to the cause of action, because 
the Court then did not hold that the 
appellants or their predecessors were 
under-proprietors. It merely held that they 
were not tenauts of a particular class. It 
seems to us that the cause of action arose with 
the entry of the names of the appellants in the 
under-proprietary kheioab under the orders 
of the Commissioner of the Fyzabad Divi¬ 
sion. We find then that the suit is not 
barred by limitation. 

The next question which comes up for 
decision is what the result was of the tempo¬ 
rary holding of the lease by Hari Das, and 
the temporary consequent ouster of the pre¬ 
decessor of the appellants, lb seems to us 
that the result was not to destroy or to 
diminish the rights of the appellants under 
the decrees made at the first Regular Settle¬ 
ment. The ouster did not last long enough 
’to bar their rights by limitation. And it is 
not shown that the leases granted at the 
termination of the ouster to the predeoes3or- 
in-title of the appellants contained anything 
repugnant to the provisions of the deorees 
made by the Settlement Courts. These 
leases do contain provisions about the rent 
payable, but as the decrees of the Settlement 
Courts left that at the discretion of the 
taluqdar we do not see that these variations of 
reut are inconsistent with those deorees. We 
hold then that the lease to Hari Da3 operated 
only as a placing in abeyance of the rightsof the 
appellants and their predecessors-in-interest, 
and that those rights, whatever their nature, 
revived in full force upon the granting of the 
new lease to the predecessor-in-interest of the 
appellants. 

It appears to us that the only question now 
remaining is the nature of the rights con¬ 
ferred upon the predecessors of the appellants 
by ohe decrees passed by the Settlement 
Courts at the first Regular Settlement. 

First (here is the case of Mauea Ram 
Nagra. It is described as a "datoa pukh - 
tndari ,” that is a suit for sub-settlement. 
The judgment, sets out that tbe origin of 
the lights was in a birt grant of u dahyak ** 
or the right, to one-tenth of -the rental of 
the village, and (hat (he holders of it 
later on habitually obtained a theka of the 
village aud collected the rents and paid an 
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agreed sura to the taluqdar after the deduction 
of their one-tenth. It then recites thaton the 
pale to Jagganalh by Samadhan the taluqdar 
gian'ed a sanad to the effect that Jaggannath 
should obtain the *\» achhi pikici haq ” of the 
village. It also says that the deceased 
taluqdaria , Thakurain Sarfraz Kunwar, had 
admitted the “ dahyak ” before the Court, 
but that the right to the theka depended 
on the good will of the taluqdar. Then it 
says that the rights do not come under 
those dealt with by the Oudh Sub*Settle* 
ment Act of 166(5, and that the plaintiff, 
that is, the predecessor of the present appel¬ 
lants, had wisely come to an agreement with 
the taluqdar , that the taluqdar had admitted 
the right to the ten per cent, of the rental, 
and that this condition too is entered in the 
deed of agreement, “that the defendant will 
regularly give to the plaintiff and the heirs 
of the plaintiff a the\a of the village on this 
condition that the plaintiff and his heirs 
will pay the rent fixed, and that alterations 
in the rent payable shall under all circum¬ 
stances be liable to be made at the discretion 
of the defendant.” The Court made a 
decree embodying that agreement. 

Then there is the case of Tiliani. The 
judgment sets out the early history of the 
relations between the birt holders and the 
taluqdar in substantially the same terms as 
was done in the case of Ram Nagra. The 
Court sets forth that the muhhtar of the 
taluqdar denied even the “ dahyak ” right, 
but that the taluqdar's predecessor-in-title 

had admitted it to the Commissioner, so 
there could be no dispute about it. But 
the Court added, “A decree for under¬ 
proprietary rights cannot be given to such 
a person.” The Court then proceeded to 
give its reasons for bolding that the plaint¬ 
iff before it was not entitled to a sub¬ 
settlement. It remarked that some birtiyas 
had been able to obtain a sub-settlement, 
but that cn the plaintiff’s own showing he 
had no title to a permanent lease of the 
village. It held, however, that the plaintiff 
before it was entitled to “ dahyak ” and that 
it had jurisdiction to decree that, and it-, 
therefore, dismissed the suit for a sub¬ 
settlement and ordered that in another pro¬ 
ceeding the plaintiff should be given a 
decree for “ dahyak ” to the extent^ of one- 
tenth of the rental of the village and that 
the manner of the realisation of that 


dahyak ’ shall remain the same as it has 
been hitherto”. 

These judgments are dated the 18fch of 
November 1S69 and the 31st of October 
18/0 respectively. 

A very large number of rulings have been 
cited to us. Many of them are connected 
only most remotely with the matter in hand 
and the bringing of them up has been merely 
a waste of the time of the Court. To us it 
seems that the following reported cases are 
really apposite, that is to say, Sabbu 
v. Pita Bam (1); Deputy Commissioner , Qonda 
v. Bhagwan (2), Parmeshar Dat v. Raja Mo - 
hammad Abut Hassan Khan (3) and Raja 
Rishen Datt Ram v. Raja Mumtaz Alt Khan(4i) m 

The facts which are above set out are 
beyond dispute. In fact they are scarcely 
disputed. In face of them it does not seem 
to us that there is any ground for going into 
evidence. All that the evidence could prove 
in addition to the above facts is that the 
appellants have been behaving as under-pro¬ 
prietors. But it is not their claim that 
having originally no such rights they 
obtained them by setting them up adversely 
to the respondent and bis predecessors- in¬ 
interest, and by exercising them against his 
will and in despite of his authority. That 
is not their case in their pleadings, and it 
would be impossible to let them raise it 
now, iu fact no attempt to do so has been 
made. Therefore, the evidence on that point 
is immaterial. The appellants rely solely 
upon the judicial decisions in their favour, 
and the evidence seems to have been intend¬ 
ed as explanatory of those decisions, or of 
their effect. 

Upon consideration of the cases above set 
forth we find hrst, that a “ dahyak ” right 
unless accompanied by possession otherwise 
than by favour or force does not necessarily 
connote that the holder of that right has 
also an under-proprietary right in the land, 
and secondly , that a cash dahyak ” right 
does not necessarily carry a right to posses¬ 
sion and thirdly , that it may be open to a 
Civil Court to declare that a tenant holds 
under a decree of Court, leaving it to the 
Revenue Courts to decide in detail upon 
the rights, liabilities and other incidents 

of that tenancy. 

(1) Select Cases (Oudh) 282. 

(2) 2 Ind. Cas. 297; 12 O. C. 124. 

(3) 13 Ind. Cas. 809; 14 O. C. 835. 

(4) 5 0. 198 at pp. 206, 207. 
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A right of “dahyak" is, ordinarily speaking, 
transferable and we do not think that there 
is ground for holding that any other rule 
applies to the “dak-yak" taken by itself in 
the present case. Bat coupled with it here 
we find the right to a lease by preference 
over all comers, and that lease to be one 
of the total of the villages. Tt is true that 
the decree about Tiliani differs in this from 
the decree about Ram Nagra in that it does 
not mention the lease in explicit terms. But 
it provides for the realization of the “ dahyak" 
as hitherto, and the judgment does recite that 
it had been realised by means of the lease. 
Hence it is a proper inference that the decree 
intended that the right to get the lease should 
continue. And in the lower Court it is plain 
that no attempt was made by either side to 
differentiate between the oases of the two 
villages. The question is whether the pre¬ 
ferential right to the lease becomes trans¬ 
ferable because it is joined to the right to 
“dahyak" . We think that it does not. The 
decrees do not say so. On the other hand, 
while one of the decree says that there was 
nothing to show that the ancestors of the 
appellants were always entitled to claim a 
lease, the other states that they and their 
heirs shall have only a preferential right to 
claim it. And we note that upon the sale of 
the ‘ dahyak" to Jagganath he found it best 
to obtain a new aanad for the lease from t he 
talvqdar . We think that the lease >\as grant¬ 
ed largely to allow of the easy realization of 
the dahyak" and only to that extent as 
incidental to it, and that the right to the 
lease was not transferable. The definition 
of an under-proprietor shows that unless he 
has a transferable right in land a man is 
not an under-proprietor. The definition is 
to he found in the Oudh Rent Act and in the 
United Provinces Land Revenue Act. 

Then it seems to us that the refusal to 
grant a sab-settlement is under the circum¬ 
stances of the case conclusive that the right 
decreed was not under- propi ietary. The 
right decreed extended over whole and com¬ 
plete villages. An under-proprietary right 
extending over a whole village must, in our 
opinion, carry with it a right to sub settle¬ 
ment. We cannot conceive of an under¬ 
proprietary right extending over a whole 
village which did not require a sub-settle¬ 
ment-. It. is possible that the Courts in 
1869 and 1870 ought, instead of wbat they 


did, to have decreed certain specific plots to 
the predecessor-in-title of the appellants in 
under-proprietary right. Bat rightly or 
wrongly this was not done and another course 
was pursued. The result, in our opinion, is that 
what was decreed was the “dahyak ” ooupled 
with a heritable non-transferable tenure. 

We think that the decree of the lower 
Court is perhaps too sweeping in its terms. 
It may give rise to the idea that the ap- 
pellants are tenants without any rights at 
all, and it is plainly beyond the jurisdiction 
of the Civil Courts to determine anything 
of the sort. Guiding ourselves by the pre¬ 
cedent set in Sabhu v. Sita ftaw(l) we modify 
the decree of the learned Subordinate Judge. 
Instead of the declaration ordered therein 
we make a declaration to the effect that the 
relations between the plaintiff and the defend¬ 
ants so far as regards half the villages of 
Ram Nagra and Tiliaui are those arising 
ont of the decrees of the Settlement Courts 
dated November 18th, 1869, and October 
31st, 1870, and that those decrees do not 
confer upon the predecessor of the defendants, 
or upon the defendants themselves, any rights 
as pukhtadars or under-proprietors. It seems 
to us that this meets the case. It does not 
trespass upon the jurisdiction of the 
Revenue Courts, but it does set those Courts 
upon inquiry at the source of the tenure of 

the appellants in order to determine the 
incidents of that tenure. 

We do not think that this modification 

need affect our order as to costs. Except 

as stated above the appeal is dismissed. 

The appellauts will bear costs of the respond- 
eut. 

There is also an appeal about ooste. It 
is merely a matter of calculation. The suit 
for possession was withdrawn. The Court, 
fee on any part of that should, therefore, 
not be allowed to the respondent. He can 
only get the Court-fee on that part of the 
suit for a declaration which lias succeeded. 
If the Court-fee upon the suit for pos- 
session or any part thereof has been allowed 
in the decree of the lower Court to the re¬ 
spondent, then we direct that it be removed 
f>om the sums so allowed, and that the 

decree of the lower Court be amended ao- 

cordirgly. 

Decree modified . 
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MADRAS HIGH COURT. 

Appeal against Order No. 145 of 1913. 

January 7, 1914. 

Present :—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

LINGAM KRISHNA BHOOPATHI DEO 
GARU —Defendant—Appellant 

versus 

The Hon’ble SRI MIRZ A SRI PASUPATHI 
VIZIARAMA GAJAPATHIRA JA 
MAHARAJA MANYA SULTAN 
BAHADUR GARU RAJAH of 
VIZAYANAGARAM and another, 
Plaintiff Transferee decree-holder— 

Res. ondents. 

Civil Procedure Code (Act V of 1903,), ss. 37, 38, 42, 
50 cl. (1?, O. XXI , r. 16, 0. XLV, r. 35 -Transmission 
of decree for execution to District Court—Application by 
transferee of decree for recognition of transfer — Juris¬ 
diction of District Court to recognize transfer — Power- 
of-attorney, construction of. 

Where the Privy Counoil transmits its decree to 
the High Court, the HighCourtin receiving and filing 
it does purely a ministerial act. The District Court 
whose decision was appealed against does not thereby 
cease to be a Court “ which passed the decree”, for the 
purpose of recognizing the transferee deoree-holder 
and ordering execution at his instance. 

Swaminatha Ayyar v. Vaidyanatha Sastrt , 28 M. 466; 
15 M. L. J. 316, Burrish Chunder Chowdhry v. Kali 
Sunderi Debt, 9 C. 482; 12 C. L. R. 511; 10 I. A. 4; 
Premlal Mullick v. Sumbhoonath Roy, 22 C. 960, fol¬ 
lowed. 

Where a power-of-attornev executed in favour of 
an agent contains the following terms “to conduot 
and manage all other, the estate property, moneys, 

affairs and concerns of the zemindari .and in all 

respects as fully and absolutely as the principal himself 
is empowered to do, and (subject so aforesaid), to do, 
perform and carry out all such acts and deeds what¬ 
ever as may be considered requisite for the above pur¬ 
poses as amply and effectually as the principal could 
do in his own proper person if these presents had not 
been executed ”, the words are wide enough to give the 
agent power to assign a decree to another person 
even for less than the decree amount. 

Palaniappa Chettiar v. Arunachellam Chettiar , 17 
Tnd. Cas. 139; 12 M. L. T. 528; (1912) M. W. N. 1204; 
23 M. L. Z. 595, VenTcatarama Aiyar v. Narasinga Row , 
18 Ind. Cas. 135; 13 M. L. T. 114; 24 M. L. J. 180; 
(1913) M. W. N. 72, followed. 

Appeal against the order of the District 
Court of Vizagapatam, dated 26th March 
1913, in Execution Petition No. 3 of 1913, in 
Original Suit No. 7 of 1899. 

FACTS.—The Maharaja of Vizayanagaram 
obtained a decree against. Licgam BhupatLi 
for a sum of Rs. 1,30,000, and that decree, 
was, on appeal, confirmed by the Privy 


Council in 1909. The decree was then 
transmitted to the High Court. In the mean¬ 
while Mr. Fowler, the agent of the 
Maharaja acting under the power-of-attorney 
given by the Maharaja, had assigned the 
decree to one Baswa Reddi for a sum of 
Rs. 1,10,000 and odd, i.e., Rs. 20,000 less 
than the decree amount,. The transferee 
decree-holder then applied for recognition of 
the transfer to the High Court. The High 
Court, transmitted the same for execution to 
the District Court. The transferee then put 
in an application for the recognition of the 
transfer to t-he District Court and for exe¬ 
cution of the decree. The application was 
granted. Against that order the judgment- 
debtor appealed to the High Court on the 
ground that it is the High Court alone 
that must recognize the transfer, and not the 
District Court. 

Mr. T. Rangachnriar , for the Appellant._ 

The scheme of the Code is to allow all 
matters to be dealt wi;h in execution by the 
High Court and for the purpose of a Privy 
Council decree, the High Court is the execut¬ 
ing Court. 

Sectiou 38 of the Code of Civil Procedure 
deals with transfer of decrees, and also sec¬ 
tion 42 of the Code. 

Section 39 gives all power to an executing 
Court. In Swaminatha Ayyar v. Vaidyanatha 
Sastri (1), the question was what Court 
has power to proceed with execution under 
section 50. An ordtr under section 50 is 
not made in exercise of the powers “in execut¬ 
ing a decree.” 

Order XXf, rule 30, deals with modes of 
execution. The recognition of the “transfer” 
is a judicial act and it is not open to the 
High Court to delegate suoh function to a 
subordinate Court. 

[Sadasiva Aiyar, J.— The words “give 
such directions” in Order XLV, rule 15 
(2), mean only general directions aud not 
that the- High Court should convert itself 
into an executing Court.] 

Mr. T. Rangachariar .—In Joy Narain Oiree 1 
v. Ooluck Chunder Mytee (2) it was held that 
when applications for execution are made 
directly to the District Court they are alto¬ 
gether invalid. 

Qarurdhujj Prasad Singh v. Meju Mai (3). 
i/(l) SfiUL.466; 15 M. h. J. 116. 

K C2) 2TJU. 102 

(3) 28 A. 337; A. W. N. (1906) 43; 3 A. L. J, HO. 
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In Hurrish 0 hander Ohowdhry v. Kali 
Sunderi Debi (4), it was held that it is the 
High Court that must decide all questions 
relating to the execution of the Privy Council 
decree. 


The decree is for Rs. 1,30,090 and the 
assignment is for Rs. 1,10,000, i.e. % the agent 
has given up more than Rs. 20,000 and 
in doing so has acted beyond his 
powers. Palaniappa Ghettiar v. Arunachellarr. 
Ghettiar (5). 

[Sadasiva Aiyar, J.—There is a clause in 
the deed to give up. 

Mr. T. Rangachariar. —In In re Dowson and 
Jenkins Contract (6), it is held that the power 
to sell does not include power to mort¬ 
gage. 

Mr. P. Narayanamurthi .—The case of Prem- 
lall Mullick v. Sumbhoomih Roy (7) clearly 
defines the power of the High Court in 
regard to the execution of the decree of 
Privy Council. 

The case of Swaminatha Aiyar v Vaiiya- 
notha Aiyar (1) gives the right to recognize 
the transfer only to the Court which passed 
the decree, and in this case the Court which 
passed the decree is the District Court. 

Order XXI, rule 16, is clear on this point. 

Mr. T. Rangachariar (for Mr. R. Srinivasa 
Aiyanger with him Messrs. V. Ramesam and 
B. Narasimha Rio), for the Appellant. 

Mr. P. Narayanamurthi , for the Respond¬ 
ents. 


JUDGMENT. 

Sadasiva A^er., J ._]: entity agree wi( 

the judgment just now pronounced by m 
learned brother. The appellant’s Vakil relie 

on the close similarity between the terms c 

Order XL\T, rule 16, and the terms of th 
last sentence of section 42 of the Civil Prc 
cedure Code. Order XLY, rule 16, says tha 
orders in execution made by the Court whic! 
executes the order of His Majesty in Counci 

h r “ P ^ alable iQ ‘h- «ame manne 
and subject to (he same rules as the orders o 

such Court relating to the execution of it 

/(4) 9-€h-482; 12 C. Jj. R. 511. 10 J. A 4 
(5) 17 Ind. Caa. 139; 12 M L T 59 ft oq *. 

595; (1912) M. YV. N. 1204 ’ * 28; 23 lu J 

]2 (0) (1904) 2 Ch. D. 219; 73 L J. Ch. G84; 91 L. 1 
,(7) 22 0, 9 60 at p. 917. 


own decrees.” The last sentence of section 
42 of the Civil Procedure Code states that 

the orders of a Court executing a decree 
sent to it for execution by another Court 
shall be subject to the same rules in respect 
of appeal as if the decrees had been passed 
by itself.” On this similarity of wording 
it was argued that just as a Court to which 
the decree of another Court is sent for exe¬ 
cution cannot entertain applications under 
Order XXI, rule 16, or section 50 clause (1), 
so even the Court of first instance whose de¬ 
cision ultimately went to the Privy Council 
could not entertain such applications because 
His Majesty’s order had to be sent to it for 
execution by the High Court. I do not think 
that this argument is sound as it ignores, as 
pointed out by my learned brother, the 
principle underlying section 37 of the Code 
which defines the expression “the Court 
which passed the decree” as including the 
Court of first instance so far as the powers 
of that Court relating to execution of the 

decrees passed by the Appellate Courts are 
concerned. 

As regards the construction of the power- 
of-attorney, Exhibit A, I think that the 
power to manage a big temmdari estate must 
include the power to transfer for a reasonable 
consideration a decree amount due to the 
estate. Clause 24 of the power-of*attorney, 
Exhibit A, confers, in my opinion, on the 
manager the power to execute deeds and con¬ 
veyances necessary for the purpose of effec¬ 
tuating such transfers as are incidental to the 
business of estate management. 

Again, as regards the decision of Palani . 
appa Ghettiar v. A run ache llam Ghettiar 
(5) the principal himself iu that case re¬ 
pudiated the act of his agent as beyond the 
scope of his authority, whereas in the present 
case the principal by his conduct ratified 
the act of his agent (See paragraph 10 of the 
lower Court’s judgment) and, in fact, it was not 
denied that the principal had received the 
purchase-money for the transfer from his 
agents transferee and consented to the trans¬ 
fer eo executing the decree. 

}' therefore, concur in dismissing the appeal 
with costs. 

Spepcfr, J.—Two grounds of appeal are 
pressed. It is contended (i) that the order 
of the District Court recognising the trace- 
er of the decree by the manager and agent of 

the estate of the Maharaja of Visaya- 
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nagaram in favour of the 2nd respondent and 
allowing the latter to execute the decree 
was an order made without jurisdiction, the 
proper Court which should pass such an 
order in a case, which had gone up to the 
Privy Council in appeal from a decree of the 
High Court which CDnfirraed the original 
decree of the District Court, being the High 
Court; 

(2) that Mr. Fowler as attorney of the 
Maharaja was not expressly authorised undfr 
the power, which is Exhibit A, to transfer 
decrees obtained by his principal for les 3 or 
indeed for any amounts. 

No direct authority has been quoted in 
support of the first proposition. It is sought 
to be inferred from the language of Order 
XLV, rules 15 and 16, read along with sec¬ 
tions 38, 39 and 42, Civil Procedure Code. 
Reference has also been made in the argu¬ 
ment to the decision of Swaminatha Aiyer v. 
Vaidyanatha Sastri (1) in which it was held 
that an application under section 234 of the 
Code of 1882 (corresponding to section 50 of 
the present Code) to execute a decree 
against the legal representatives of a de¬ 
ceased judgment-debtor mast be made to 
the Court which passed the decree and not 
to the Court to which it has been transferred 
for execution; and the decision in Hurrish 
Ohunder Ghowdhry v. Kali Svnderi Debi (4) 
is cited as an instance of the High Court dis¬ 
posing of a similar question arising in the 
execution of an order of Her Majesty in 
Council. But, in my opinion, the position of 
an original Court, which itself passed a 
decree against which appeals have been 
carried out to the Privy Council, when it re¬ 
ceives the order of His Majesty in Couuoil, 
transmitted to it by the High Court, is not 
to be compared with the position of a Court 
to which the decree of another Court has 
been transferred for qyecution. They are 
totally different positions. 

Order XXI, rule 16, permits a transferee of 
a decree to apply for execution of the decree 
to the Court which passed it. Section 38 
permits a decree to be executed either by the 
Court which passed it or by the Court to 
which it is sent for execution. Section 37 
defines the expression Court which passed 
a decree” as including the oourt of first 
instance where there has been an appeal.^ 
Similar words are used in Order XLV, rule 


15, where it is provided that the Court 
from! which an appeal to His Majesty has 
been preferred shall transmit the order of 
His Majesty in Council to the Oourt 
which passed the first decree appealed 
from. The act of the High Court in receiving 
and filing an order of the Privy Council is a 
purely ministerial function {vide observation 
in Premlall Mullick v. Surr.bhoonath Roy (7) ] 
It is so provided that the High Court 
should act as an intermediary for carrying 
out the orders of His Majesty in Council 
because the Pi ivy Council does not deal 
direct with subordinate Courts. 

In the present instance the petition of 
the transferee decree-holder to transmit the 
order of the Privy Council with a prayer for 
a direction (o bring him on record in that 
capacity came before a Benoh of this Court 
and the learned Judges who disposed of his 
application (the Chief Justice bei D g one of 
the Bench) expressly refused to make any 
directions. Without treating him as having 
no locus standi to make the application they 
transmitted the order, without prejudice to 
his right to take, and the original decree- 
holder s right to give, an assignment of the 
decree in question. 

In Hurrish Ohunder Ohowdhry y. AaZ? 
Sunderi Debi (4) the question was not one of 
recognizing a transfer of a decree whether one 
of two co-plaintiffs ought to be permitted to 
execute a decree without the concurrence 
of the other plaintiff. Their Lordships of the 
Privy Council refrained from deciding whe¬ 
ther the learned High Court Judge usurped 
a jurisdiction which did not belong to him 
although they were inclined to think he had 
not done so. His order was set aside on 
other grounds, namely, that it was erroneous 
to suppose that a decree can only be executed 
as a whole and not partly by one of the 
plaintiffs. 

I, therefore, find nothing irregular or con¬ 
trary to law in the action of the District 
Coart in permitting the transferee to exe¬ 
cute the decree, nor has the original 
decree-holder raised any objection to his 
doing so. 

In support of the second contention we 
have been referred to the case of Palaniappa 
Chettiar v. Arunachallam (Jhettiar (5) and 
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contra, to the case of Vvnkataramana Aiyar v. 
Narasinga Row (8). 

Every document must be construed with 
reference to its particular terms and differ¬ 
ently worded documents afford but little 
assistance for correctly construing the docu¬ 
ment concerned in this case. We have re¬ 
ferred to the power-of-attorney concerned in 
Pallaniappa Qhettia * v. Arunachallam Chettinr 
(5) and we find that the scope of the agent’s 
power was far more limited than that of the 
powers conferred under Exhibit A. The 
leai ned Judges who decided that case observ¬ 
ed that there was no clause of a compre¬ 
hensive character which would show that the 
principal intended to confer plenary powers 
on his attorney, to deal with all the pro¬ 
perties, and rights belonging to him. While 
it is true, as laid down in that case, that 
established law requires a power-of-attorney 
to be construed strictly, it is also correct to 
bold that when an agent has a general power- 
of-attorney to act in some business or series 
of transactions he may be assumed to have all 
usual powers. 

I feel no doubt that the words in Exhibit 
A to conduct and manage all other, the 
estate property, moneys, affairs and concerns 

of the zemindari . in a R 

respects as fully and absolutely as the princi¬ 
pal himself is empowered to do and (sub¬ 
ject to aforesaid) to do, perform and 
carry out all such acts and deeds and things 
whatsoever as may be considered requisite for 
the above purposes as amply and effectually 
as the principal could do in his own proper 
person if these presents had not been execut¬ 
ed, do confer on tb6 Maharajah’s manager 
euoh plenary powers as would include the 
transfer for a proper purpose to another 
person of decrees obtained in the name of 
the Maharaja himself apart from other 
words which occur later in the same docu¬ 
ment. 

I would, therefore, dismiss this appeal with 
costs. 


, 0 . r . _ Appeal dismissed. 

(H) 18 Fnd. Cas. 135; 13 M. L. T. 114: 24 M. h J 
180; UU13) M. VV. N. 72. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 229 of 1913. 

November 20, 1913. 

Present: —Mr. Hallifax, A. J. C. 

KEKRA AND ANOTHER—DEFENDANTS — 

Appellants 

versus 

SADHU —Plaintiff — Respondent. 

Civil Procedure Code ( Act V of 1908,), s. 105—In¬ 
terpretation. 

Section 105 of the Civil Procedure Code is only one 
of the many rules that come under the heading of 
res judicata. If an order is passed against which an 
appeal is allowed but no appeal is lodged in time, 
that order is binding and also all the findings and 
decisions which form an essential part of the basis 
of that order, but not those which are only incidental 
thereto. Section 105 (1) sets out a group of exceptions 
to this rule and section 105 (2) states one exception 
to that group of exceptions, bringing that particular 
case back under the primary rule. 

It is an ordinary canon of interpretation that a 
word keeps the same moaning at least throughout 
any one Act. 

Appeal against the decree of the Divi¬ 
sional Judge, Chhattisgarh Division, dated 
23rd January 1913, modifying that of the 
Subordinate Judge, Bilaspur, dated 31st 
August 1912. 

Mr. M. B . Dadabhoy , for the Appel¬ 
lants. 

Sir Bipin Krishna Bose , for the Respond¬ 
ent. 

JUDGMENT.—One MukhirAm with his 
son Sskharam and his brother Raghunath 
executed a mortgage in 1895 in favour of 
Mohanlal and Piarelal, the first two defend¬ 
ants in the suit out of which this appeal 
arises. They sued on the mortgage in 1899 
impleading all the original mortgagors but 
omitting to implead Sadhu and Kanhai, 
two younger sons of Mukhiram, who were 
not parties to th6 moitgage, being nob more 
than ten and three years of age respective¬ 
ly wheu it was executed. A decree for 
foreclosure was given in that suit and the 
mortgagees subsequently obtained posses¬ 
sion of the property. In July 1909 Sadhu 
and Kanhai, the two sons of Mukhiram 
who were not joined in the mortgage suit, 
instituted the suit out of which this appeal 
has arisen, claiming a right to redeem the 
property from the mortgagees and their 
transferees, Kekra and Bisnath. These 
transferees, who are the third and fourth 
defoudants, uro the only defendants who really 
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contested the claim. They are the appellants 
in this Court. 

In the first Court it was found that the 
mortgagees bad no notice, at the time 
they filed their suit for foreclosure, of the 
interest of the plaintiffs in the property, 
and the suit was dismissed in June 1910. 
The plaintiffs appealed to the Court of the 
Divisional Judge, who held that the 
mortgagees had constructive notice of the 
plaintiffs 1 existence and interest in the 
property and that even without such notice 
the plaintiffs still had a right to redeem 
solely on the ground that they were nob 
parties to the foreclosure suit. The case 
was, therefore, remanded to the first Court 
in January 1911 for trial of the remaining 
issues that arose in the case, and in June 
1911 that Court issued a preliminary 
decree for redemption on payment of 
Hs. 3,120-13-4. The two contesting de¬ 
fendants appealed, and the case was again 
remanded in September 1911 for a proper 
calculation of the price of redemption, the 
finding that the plaintiffs had a right to 
redeem being discussed and re-affirmed in 
the order of remand. The first Court 
then, on the 31st of August 1912, gave a 
decree fixing the price of redemption at 
Rs. 5,981-4-3. The plaintiffs appealed 
again, szdely in respect of the amount pay¬ 
able, which was reduced to Rs. 3,600 by 
a judgment of the Court of the Divisional 
Judge delivered on the 23rd of January 
1912. 

This second appeal is against that judg¬ 
ment and decree and the appellants are 
Kekra and Bisnath who are in possession 
of the property as purchasers from the 
original mortgagees. A great part of the 
appeal is taken up with the CDntentiou 
that the price of redemption should be what 
is found to be due on the mortgage, 
without any reference to the price paid 
for the property by the appellants to the 
mortgagees, which is the basis taken by 
the lower Appellate Court. This as an 
abstract proposition is admittedly quite 
sound. But the ground taken is abandoned 
on the learned Counsel for the appellants 
realising that on a proper examination of 
the mortgage accounts, which must include 
consideration of the profits received by them, 
they would be found entitled to less than 


the sum that has been fixed in the lower 
Appellate Court. 

The substance of the appeal is, however, 
an effort to avoid the decision that the 
plaintiffs had any right of redemption and 
were not bound by the foreclosure decree 
passed against their father Mukhiram. If 
that plea is still open to the appellants 
and they are not debarred from taking 
it by the Divisional Judge’s judgment of 
January 1911, it is bound to succeed, ac- 
cording to the unquestionably sound view 
of the law enunciated by Batten, A J 0 
in Gore v. Kashi Ram (l). But that judgl 
ment was delivered in October 1912 and 
published in February 1913, and till then 
the accepted view of the law in these 
Provinces was that taken by the Divisional 
Judge in his two orders of remand in 
January and September 1911. But right 
or wrong, the appellants are bound by 
that decision unless it is still open to them 

to appeal against it and it seems clear that 
they are precluded from doing this by the 

provisions of section 105 (2) of the Civil 
Procedure Code. 

Their learned Counsel urges that by the 
words of section 105 (2) he is precluded 
from questioning only the ‘correctness 1 of 
the order of remand itself, that is to say, 
he cannot now say that the case ought not 
to have been remanded and that all the 
proceedings following the remand ought to 
be left out of consideration, but he can 
say that any incidental findings or decisions 
in the order of remand are wrong. Butin 
this case the order of remand is based 
solely and entirely on the decision that the 
plaintiffs still had the right to redeem. If 
the opposite view had been taken there 
could not possibly have been any remand. 

To question the correctness of this decision 
is, therefore, nothing more or less than 
questioning the correctness of the order of 
remand. 

Section 105 of the Civil Procedure Code 
is only one of the many rules that come 
under the heading of res judicata. If an 
order is passed against which an appeal is 
allowed and you do not appeal in time 
that order is binding upon you and also 
all the findings and decisions which form 
an essential part of the basis of that order. 

(1) 18 Ind. Cas. 848; 9 N. L. R, 1, 
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Section 103 (1) sets oat a group of excep¬ 
tions to that rule, and secti m 105 (2) 
states one exception to that group of 
exceptions, bringing that particular CA39 
back under the primary rule. We have 
then to apply, in that specified case, the 
ordinary principles of the rule of rex 
judiC'ita, and one of the main principles, 
as 1 have already said, is that, when 
an order has became fiaal and binding 
upon you, you can still question all those 
incidental findings and decisions which do 
not form an essential part of the basis 
of the order, but not those which do. 
Here the decision that the plaintiffs still 
had a right to redeem was not only an 
essential part of the basis of the order 
of remand of January 1911 but wa3 the 
whole of it. 

If there could be any doubt on this point 
it would be set at rest by the fact that 
the word correctness’ is also used in 
section 97 of the Civil Procedure Code. 
It is admitted that by the use of that 
word section 97 precludes the questioning 
of all material decisions in the judgment 
eqaally with the questioning of the decree 
itself, and it is an ordinary cancn of in¬ 
terpretation that a word keeps the same 
meaning at least throughout any one Act. 
The appeal is for these reasons dismissed, 
and the appellants' must pay the costs of 
the respondents. 

Appeal dtsmixsed . 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3039 op 1911. 

March 4, 1914. 

Present:— Mr. Justice Holm wood and 
Mr. Justice Sharfuddin. 

SHEKAMBARI and another—Plaintiffs_ 

Appellants 

versus 

RAM KUMAR DAS — Defendant- 

Respondent. 

Civil Procedure Code (Act V of 19039 s 47 — 
Limitation Act (IX of 1908. ) , ss. 5, 18 -Suit ' to set 

aside revenue sale-Compromise that defendant should 

execute kobala within three months - After more than 
three years suit for declaration of title , whether twin, 
tainahlc. 


Certain land belonging to the plaintiff was sold for 
arrears of Government revenue and purchased by 
the defendant’s father. The plaintiffs sued to have 
the revenue sale set aside on the ground of fraud, and 
during the pendency of that suit, which was decreed, 
a solchnamah was entered into between the parties by 
which the defendant agreed to execute a kobala on 
receipt of Rs. 60 within three months, in default the 
plaintiffs were to get the kobala executed in their 
favour by the Court. More than three years after 
this, the plaintiffs brought a suit for declaration of 
their title to the land which was the subject-matter 
of the previous suit, and for possession thereof, and 
also for getting a kobala executed by the defendant: 

Held , that the suit was not maintainable; that the 
plaintiffs either must sue again to have the sale sob 
aside on the ground of fraud, a suit which is clearly 
barred,—or they must execute the original decree on 
the solchnamah which is also barred. 

Neither section 5 nor section 18 of the Limitation 
Act has any application to cases under section 47 of 
the Code of Civil Procedure. 

Appeal from the decree of the Sub-Judge 
of Chittagong, dated August 3rd, 1911, 
reversing that of the Munsif of South Raojan, 
dated 5bh December 1910. 

Babu Rshitish Ohandra Sen , for the Appel¬ 
lants. 

Babu Ram Dayal De , for the Respondent. 

JUDGMENT.—This second appeal arises 
upon a suit for declaration of the plaintiff’s 
title to the plaint lands and for possession 
thereof and also for getting a kobala duly 
executed by the defendant and registered. 
The learned Munsif decreed the suit. The 
learned Subordinate Judge has dismissed it 
holding that it is not maintainable. 

A simple statement of the position in 
plain language will serve to show that the 
learned Suhordiuate Judge's decision is 
correct. It apears that certain land belong¬ 
ing to the plaintiff was sold for arrears of 
Government revenue and it was purchased 
by the defendant’s father. The plaintiff sued 
to have this revenue sale set aside on the 
ground of fraud, and during the pendency 
of that suit which was decreed on the 7th 
July 1906 a solehnnna was entered into 
between the parties by which the defendant 
agi eed to execute a kobala on receipt of 
Rs. 60 within three months, in default the 
plaintiffs should get the kobala executed in 
their favour by the Court. 

Now this suit for setting aside the reve¬ 
nue sale can only be brought within three 
years of that sale and obviously oould not 
be brought now. The title of the defend- 
aut’s father is clearly stated by the terms 
of the solehnama. Tho allegation of fraud ia 
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dropped and it is stated that the land can 

y ,? a9a baclc lafco the Possession of the 
plaintiff by transfer by means of a sale for 

monetary consideration, R s . 10 i n excess 

of what the defendant’s father gave for it 
This is clear admission of the defendant’s 
title, and the plaintiff had no title to 
possession except that which he obtained 

and wl-r ra e , 7 d l _ eDCed by the °°lehnama 
to hJl \ C ° uldhave enforced and ought 

decree ^ three years of 

decree. He cannot possibly now bring 

te Q rm h0r ^ the Same relief under the 
erms of the compromise petition filed in 

h i™\ aQd this is What the learned 
Subordinate Judge finds. 
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fc - he oircams tances both parties will 
bear their own costs in all the Courts. 

Appeal dismissed. 


The plaintiff in appeal when his difficulties 
are pointed out to him frankly admits that 

"I- , the f« difficulties, but urges that 
the case should be remanded in order to see 

and T u 9 bad any excase for his delay, 
and whether section 5 or section 18 of the 

LunRation Act could not be made to apply. 

?8 lf lT r 6 y neither section 5 nor section 

tion to Acfc has applica- 

p° D \° 8ec ‘' 10n 47 of the Code of Civil 

Procedure, and it is only under that 

aS« n 5 a ‘r Eny questioQ limitation 

not de 1 Tb ® Judge in ‘he Court below did 
ot deal with the question from the point 

f view of limitation. He dealt with it 

trom the point of view of res judicata■ and 

it is only because the appellant in this Court 

has urged the provisions of section 47 

ause (2) that we are obliged to point out 

not only that the Court is precluded by 

the law of limitation from treating the 

proceeding under that section as a suit, 

but also on the score of jurisdiction, as this 

ia a suit brought before the Munsif of 

ttaoian and not before the second Court of 

a budder Chittagong before whom alone 

the proceeding under seotion 47 could have 

sen taken.. It is, therefore, quite impossible 

or k 0 plaintiff to plead the provisions of 

section 47, and he is in this position, either 

he must sue again to have the sale set 

aside on the ground of fraud, a suit which is 

clearly barred, or he must execute the 

original decree on the solshnama which is 

. 80 plearly barred; for he has no title left 

in himself that title having passed to the 

defendant’s father by the revenue sale. 

The appeal, therefore, must be dismissed. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 12 

of 1913. 

November 13, 1913. 

Present:— Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

UTHAMI CHETTIAR and another —. 

Appellants 

versus 

JUTTU NAGASWAMI ITER_ 

Respondent. 

Madras Civil Rules of Practice , r. 270 rl 
Execution—No process issued—Money paid into v, , 
by judgment-debtor, whether moneyRealized bu a ■ 

application—Civil Procedioe Code (Act XIV 0/1832;° 

Payment into Court by a judgment-debtor of the 
decree-money, without any process bavin- been 
issued on the execution application, is money “realized 
by the application” within the meaning of rule 
clause C, of the Civil Rules cf Practice tl.ou-hR 

may not come within the terms of section 233 of 

Code of Civil Procedure, 1832. 0 tIi0 

Vibudhapriya Thirthastoami r. Yusuf Sahib 23 nr 
380; 15 M. L. J. 202, distinguished. ’ 

Kanappa Clietty v. Annamalai Chetty 20 Ind p., c . 
919; (1913) M. W. N. 019, followed. CaS - 

Appeal against the order of the District 
Court of Madura, ia Appeal Suit No. 4 0 f 1912 
preferred against that of tho Court of the Prin’ 
cipal District Munsif of Madura, iu Execution" 

No!'244 ot°19lt ° f 19H ’ “ ** 

Mr. R. Rangaswami Aiyangjr, for the 
Appellants. 

JUDGMENT —The decision iu the case of 
Vibudhapriya Thirthaswami v. Yusuf Sahib (1) 
quoted by the learned District Judgo turned 
upon the wording of section k98 of the old 
Civil Procedure Code. The words of that 
section were: Whenever assets are realized 
by sale or otherwise in execution of a decree”” 
whereas the wording of rule 279, clause (6) 
of the Civil Rules of Practice, 1905 is’ 
realized by the application.” Money may 
be realizsd by the application,” that is by 
the judgment-debtor paying the amount in 
Court in consequence of an application having 

(1) 23 M. 330; 15 M. I,. J. 202, 
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been made without any process having been 

issued- though suoh payment may not come 

within’ the terms of section 295 of the old 
Civil Procedure Code, because it was not 
realized “by sale or otherwise in execution ; 
that is, by a process issued and effectively 
carried out in execution. Further the money 
was realized in the case of Vibudhapnya Tlnr - 
thaswami v. Yusuf Sahib (1), from a person 
who was under r.o obligation at all to pay it 

into Court-. , 

We think that it is not equitable that the 

decree-holder after incurring the expenses of 

engaging a Vakil to put in an execution 

application through the default of the ]udg- 

ment-debtor in not having obeyed the decree 

at once should be put to loss through any 

narrow interpretation of rule 279, clause fol, 

of the Civ.l Rules of Practice, 1905. 

Following the ruling of Kanappu Clietty v. 

Annamalai Ohttty (2) on the file of this Court, 

we set aside the order of the learned District 

Judge and restore that of the Distriot Munsif 

with costs in all Courts. 

Order set aside. 

(2) 20 Ind. Cas. 919; (1913) M. W. N. 649. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 29 of 1913. 

March 12, 1914. 

Present:—Ur. H. S. Hartnoll, Offg. 

Chief Judge, and Mr. Justice Tworaey. 

TUYURIAMMAL— Appellant 

versus 

SANTIAGO— Respondent. 

Divorce Act (IV of 1869.;, ss. 7, 46 —''Principles 
and Rules 1 , meaning of—Civil Procedure Code (Act V of 
1908;,0. XVIII,r.\l—Restitution oj conjugal rights, suit 
for—Carriage ceremony, admitted—Coercion and 
non-consent, pleaded—Right to begin. 

The words “principles and rules” used in section 7* 
of the Indian Divorce Act refer to rules of guast-sub- 
stantive rather than of mere adjective law. 

A v. B, 22 B. 612, followed. 

Where in a suit for the restitution of conjugal 
rights by a husband the wife admitted the marriage 
ceremony but pleaded coercion and non-consent: 

•“Subject to the provisions containod in this Act, 
the High Courts and District Courts shall, in all suits 
and proceedings hereunder, act and give relief on 
principles and rules which, in the opinion of the said 
Courts, are, as nearly as may be, conformable to tho 
principles and rules on which the Court for Divorce 
and Matrimonial Causes in England for the time being 
acts and gives relief.”i 


Held, that having regard to the words “ principles 
and rules” in section 7 of the Indian Divorce Act and 
to section 45 of the same Act, and Order XVI11, 
rule 1, of the Code of Civil Procedure, the right party 
to begin the case was the defendant. * 

Burroughs v. Burroughs, 2 S. W. and Tr. 644; 31 L.J. 

Mat. 56; 5 L. T. 771, followed. 

Mr. Robertson , for the Appellant. 

Mr. S. N. Sen, for the Respondent. 

• —- -w v /-* % c m 


Hartnoll, Offq. 0. J.— The respondent sued 
appellant for a decree for restitution of 
conjugal rights and has obtained a decree 
for the relief asked for. Respondent’s case 
is that he and the appellant were married 
according to Christian rites on the 28th 
July 1902 and since then cohabited together, 
but that since the month of July 1910 
appellant, without any lawful cause, has 
withdrawn herself and still does withdraw 
hereelf from bed, board and mutual cohabi¬ 
tation with him and has refused and still 
does refuse to render to him conjugal rights 
although requested by him to do so. Appel¬ 
lant’s defence is that at no time was there 
celebrated a valid or legal marriage between 
her and the respondent, that the marriage 
alleged by the respondent was brought about 
by force and intimidation. She at the same 
time does not deny that a marriage ceremony 
took place between them at a Roman 
Catholic Church. She alleges that after 
the said marriage respondent forcibly took 
her away to Danidaw and kept her in a 
house under confinement for a fortnight and 
that in or about the month of August 1S02, 
as he found that she was unwilling to 
cohabit with him, he allowed her to goto' 
her mother’s residence at Pozardaung at 
which place she resided till the suit, was 
brought. She submits that she was never 
legally married to respondent and that suoh 
marriage was null and void and of no effeot. 

She also says that since August 1902 till 
the institution of the suit respondent has 
never called on her to return to him and 
render him marital duties. 

The first ground of appeal is that the 
learned Judge on the original side erred in 
ruling that the appellant had to begin the 
case as suoh ruling prejudiced her in sub- 
stantiatirg her defence. The learned Judge 
seems to have called on appellant to begin 
and at the hearing of this appeal her 
learned Counsel allowed- that he never 
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objected to her beginning. So the learned 
Judge does not seem to have been asked 

lfthiV n i w p° s! j ouId be?in - Section 99 

of the Civil Procedure Code lays down that 
decree is to be reversed or substantially 
varied n^sball any case be remanded in 
appeal on account of any error or irregularity 
in any proceedings 'in the suit not affecting 
the merits of the case, and section 45 of the 

Indian Divorce Act enacts: “Subject to the 

provisions herein contained, all proceedings 

U n d n r u <hlS Act befcween Party and party 
shall be regulated by the Code of Civil 

Procedure.” Section 7 of the same Act enacts: 

Subject to the provisions contained in this 

On 8 H ' gh °. ouri;s and District Courts 
shkll, m all suits and proceedings here¬ 
under, act and give relief on principles and 
rules ivhich, in fche opinion of the said Courts, 
are, as nearly as may be, conformable to the 
principles and rules on which the Court for 
Divorce and Matrimonial Causes in England 

aod gives relief.** 
Keliance is placed on the case of Burroughs 

v. Burroughs (1), where in a case of the 
present nature the Judge ordinarily ruled 
that the petitioner had the right to begin 
though the substantive issue may be raised 
on the husband’s (in the case respondent’s) 
answer. The first ground of appeal is based 
on a point which is purely one of procedure 
and in my opinion the words ^principles 
and rules” used in section 7 of the Indian 
Divorce Act should not be held to include 
such a point of procedure. The meaning to be 
attached to such words was considered in the 
case of A v. B (2), when Farran, C. J., said: 

The principles and rules here referred to, 
in section 7 of the Indian Divorce Act), are not, 
we think, mere rules of procedure including 
rules which regulate appeals which are laid 
down.in the* subsequent sections (45 and 55) 
of the Act, but are the rules and principles 
which determine the cases in which the 
Court will grant relief to the petitioner 
appearing before it or refuse that relief— 
rules of quasi -substantive rather than mere 
adjective law” I think that that view is right. 
Even, therefore, if ifc was for the respondent 
to have begun, I think that section 99 of the 
Civil Procedure Code must be considered in 

determining whether the decree of the 

(1) (i862> 2 Sw. and Tr. 544: 31 L. J. Mat. 56; 5 L. 

T. 771. 

(2) 22 B. 612. 
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learned Judge on fche original side should be 
interfered with, and taking that 

into consideration, I am of opinion that even 
if it was for the respondent to have begun 
the appelant has not been prejudiced thereby 
She admits that the marriage ceremonv 
look place and that she signed the register 
but she pleads that she was forced and 
coerced into a marriage against her will It 
was for her to prove this affirmatively and 
it seems to me that, this being the case it 
was immaterial to her who began. But I 
consider that she was the right parfcv to 

j...... .., do lb r,rr 

principles and rules” in section 7 of the 
Indian Divorce Act do not include mere rules 
of procedure and having regard to section 
45 of the same Act and Order XVTIJ 

l,.f Jh.OW Cioil Procedure^! tbln'k 

that it was for appellant to begin. She 
admits the ceremony but pleads coercion 
and non-consent. Unless she can prove such 
the marriage was valid and binding on her’ 

, A® “ ext ground of appeal is that appeU 
lant did not oonsent to the marriage with 

the respondent and that there was no 
marriage between them legally enforceable 
She has most certainly not (proved her 
allegations. Three children have been born 
to her one before the marriage and two 
after it, one in 1903 and the other in 1906 
The father of each of them was registered' 
as Santiago Servai. The child born in 1906 
was born some four years after the marriage 
She endeavours to make out that another 
Santiago Servai, which is respondent’s name 
is the father; but there is no evidence of 
any worth that such is fche case. If she 
was forced and coerced as she says, surely 
she should have taken proceedings at the 
time. There is no good evidence to show that 
she was forced and coerced. The ground 
must, in my opinion, fail. 


The next ground is that respondent has 
failed to prove his case. Appellant having 
admitted the marriage ceremony and having 
failed to prove her case, this ground has 
no substance in it. The fourth ground I 
have already dealt with. I have no doubt 
that respondent was father of her children 
The fifth ground is that the suit should 
have been dismissed as there was no demand 
as required by law before the institution of 
the suit. This ground refers to an English 
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rule of procedure which is dealt with in 
the case of Field v. Field (3). Being a raer j 
rule of procedure I do not think that it is 
included in the words ‘ principles and 
rules” as used in section 7 of the Indian 
Divorce Act. Moreover, having regard to 
the words of section 33 of Die Indian 
Divorce Act and the beginning words of 
section 7, absence of notice caunot be 
pleaded as a defence to au action of this 
nature. Appellant does not wish to return 
to her husband and asks that his suit be 
dismissed. Sho in her evidence says that 
her father asked her to return to respondent 
and she refused. 

The sixth ground was not argued. As 
regards the seventh ground it would appear 
that the parties have been separated for 
some years. Duiiug three yeats the re¬ 
spondent has taken no action. Ho says that he 
does so now as his wife is intimate with 
another man. It dues not appear that she is 
possessed of any means. I think the ground 
should be allowed. 

In the result I would confirm the decree of 
the learned Judge on the original side except 
that I would order that each party do pay 
their own costs. 

Twomey, J. —I agree. 

/ ppr l di ft mimed . 

(3) (1889) 14 l\ D. £G; 08 L. J. l\ 21; 59 L. T. 880; 
37 W. R. 134. 


CALCUTTA HIGH COURT. 

Ri.cond Civil Appeal No. 45 ok 1912. 

March 11, 191 L 

Present : -Mr. Justico Holrmvood and 
Mr. Justico Sharfuddin. 

NADER ALI HOW LA.DAR— Plaint.ff_ 

Aitlllant 

versus 

ASIMADDI SARDAR ai i» oiiisrs_ 

Dl KEN LA NTS— RESP.lNtK.NTt 

Bengal Tenancy Act (nil of I860;, si. 103R cl. (5> 

1 — Presumption ~ Hate and amount of rer.t _ He' 

lationsh ip of landlord and tenant. 

Tlic presumption which arises out of section 101J of 
the Bengal Tenancy Act merely refers to the rate ami 
amount of rent. That rent may be payable by ore 
person at one time and by another person at another 
time but the mere fact that a certain rate of rent was 
found to be payable by the defendant's father to the 
plaintiff gives mo to no presumption that the 
sons are the plaintiff 8 tenants. 


Where the defendants^ were recorded aa under* 
raiyats of the plaintiff in the Settlement Record: 

Held , that thero was a presumption under seo- 
tion 103B, clause (5), that the relationship of laudlord 
and tenant existed between the parties, but. that the 
presumption could be rebutted. 

Appeal from the decreo of the Second 
Sub-Judge of Backergunge, dated August 
26rh, 1911, reversing that of the Fourth 
Munsif of Barisal, dated May 22nd, 1911. 

Babu Bro-endra Nath Ohottenee, for the 
Appellant. 

Babus Basania Kumar Bose and Prokash 
Chandra Sarkar , for the Respondents. 

JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiff to 
eject the defendants from a certain bolding 
on the grour.d that the tenancy of their 
father had expired by bis death. The first 
Court held that the tenancy had expired, 
that the defendants were bolding on without 
any rigLt and (bat they cculd not clsim any 
notice as they failed to establish the relation¬ 
ship of landlord and tenant, and further that 
the plaintiff was entitled to mesne profits 
at the rate of rent with oes3 and damages 
that ho would have obtained for the three 
years during which the defendants 1 father 
had possession of the land. The learned 
Subordinate Judge in appeal has reversed 
the finding of the Munsif and has held that 
the presumption raised by section 104J con¬ 
clusively precludes the plaintiff from saying 
that the dc-fondants are not his tenants. Ho 
1ms not noticed tho claim of the plaiutiff to 
rcceivo rent duo to him even if they are 
Lis tenants ar.d Las denied the plaintiff 
ai.y mesno profits. Tho plaintiff appeals. 

As regards the first point it seems to us 
that the Subordinate Judge is wrong io 
extending tho presumption which arises out 
of section 1041. That presumption merely 
refeis to tho rate of rent and the amount 
of rent. Obviously that rent may be pay¬ 
able by one person at ono time and by 
another person at another time; and because 
that rate of rent was found to be payable 
by the defendants’ father that would 
raiso no presumption that the sons were the 
plaintifi s tenants. But what decs raiss that 
presumption is the fact that after the kahtiliat 
expired in 1313 these defendants were re. 
corded as under. r Q i v .Us in the Settlement Re¬ 
cord. That raises the presumption unde 
&€cti;n 103B, clause (5), as mimberod in tU 
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lay applicable to Eastern Bengal from which 
this oase comes. Bat that presumption can 
be rebutted, and the learned Subordinate 
Judge does not tell ns whether there was 
any evidence offered to rebat it, or whether 
in his opinion it was correct. He proceeded 
on a presumption under a wrong section and, 
therefore, we cannot be satisfied that he 
irected his attention to the presumption 
which actually arises under section 103B. 

As the case is to be remanded for a finding 
of the rent the plaintiff is entitled to in any 
case for the three years daring- which the 
defendants have been in occupation of the 
land, we mast also remand the whole appeal 
and direct the Subordinate Judge to come 
to a fresh decision as to the status of the 
defendants after considering the pre 3 araption 
ncder section 103B and finding whether it 

has or has not been rebutted by any evidence 
on the record. 

The costs will abide the result. 

Appeal allowed; Case remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 583 of 1913. 

December 4, 1913. 

Present :—Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Tudball. 

JAHANGIRA— Plaintiff— 

Appellant 

versus 

AMIR SINGH and others—Defendants— 

Respondents. 

Pre-emption — Custom —Wajib-ul-arz, whether custom 
—Wajib-ul-arz entry ambiguous, effect of. 

The record in the Wajib-ul-arz is not the custom. 
- It i3 a mere record of the custom; and if its language 
is ambiguous, it may, when unsupported by other 
evidence, be insufficient either to prove the custom 
as a yvhole or any particular incident of that custom. 

Second appeal from the decision of the 
Additional Judge of Meerut, dated the 20fch 
of February 1913. 

The Hon’ble Dr. Tej Bahadur Sapru , for 
the Appellant. 

Dr. S. G. Banerji , for the Respondents. 

JUDGMENT.—This and the connected 
Appeal No. 582 of 1913 arise out of a suit 
for pre eruption. The dispute is between 
rival pra-emptors. Apparently the sole evi¬ 


dence of the existence of the custom of pre- 

^ a8 , an entry iQ fche najib-nUart 

l 2 , 95 ^ aslit The enfr y is as follows:— 
Jab hoi hissedar linkiot apni muntahil karna 

chahta haito awal badast biradar hakiki badhu 
rishtedar karibi badhu baidi jo sharik milkiat 
non uske bad digar hissedaran he hath kimat 
munasib par muntahil harta hai'\ Neither 
of the parties to the present appeal were 
in any way interested in denying the exist¬ 
ence of a custom of pre emption. They 
both relied upon the entry in the wajib-uU 
arz as proving that there was 3 uch a custom. 
They are, however, at issue upon what are 
the incidents of the custom. The plaintiff 
Jahangira contends that the first two cate¬ 
gories of pre-emptors have their rights 
altogether irrespective of whether they are 
co-sharers or not. The respondent, on the 
other hand, contends that the words "jo sharik 
milkiyat hon" qualified all that precedes, 
that relatives have no right unless they are 
also co-sharers. The document seems capable 
of being read in either way. The learn ed 
Munsif has read it as Jahangira would 
like, whilst the District Judge, who is a 
Muhammadan, has read it according to the 
defendant-respondent’s contention. We do 
not think that any reported case can be of 
the least assistance in this matter. The 
record in the wajib-ul-arz is not the custom. 

It is a mere record of the custom; and if 
its language is ambiguous, it may when 
unsupported by other evidence be insufficient 
either to prove the custom as a whole or 
any particular inoident of that custom. In 
the present case the plaintiffs apparently 
were unable to adduce in evidence a single 
case in which a near relation, who was not 
a oo-sharer, asserted or enforced the right 
claimed by him in the present suit. We 
think under these circumstances that the 
plaintiff failed to prove bis case and that 
his suit was rightly dismissed. We accord¬ 
ingly dismiss the appeal with costs includ¬ 
ing in this Court fees on the higher scale. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 455 of 1912. 

March 4, 1914. 

Present: —Mr. Jnstice Holm wood and 
Mr. Justice Sharfaddin. 

UMAKANTA SAHA— Dependant — 

Appellant 

V6T8U8 

KASHIRAM BANrA— Plaintiff- 

Respondent. 

Transfer of Property Act {IV of 1882), ss. 2 ( c ), 108 
(j) — Homestead land — Transjci'ability — Tenancy creat¬ 
ed before Transjer of Property Act. 

Section 108 (/) of the Transfer of Property Act has 
no application to a tenancy created before the passing 
of that Act. 

Therefore, when at the time the parties entered 
into contractual relations for the lease of certain land 
for dwelling purposes, there was no right of trans- 
ferability, that right could not be acquired by the 
operation of section 108 (j) of the Transfer of Pro¬ 
perty Act. 

Appeal from tbo decree of the Sub-Judge 
of Dacca, dated November, 20th 1911, 
affirming that of the First Muusif of Narain- 
ganj, dated April 10th 1911. 

Babus Mahendra Nath Roy and Manmatha 
Nath Roy , for the Appellant. 

Baba Upendra Lit Roy , for the Respond¬ 
ent. 


JUDGMENT.-—This second appeal arises 
out of a suit fur ejectment of the principal 
defendants Nos. 1 to 3 upon notice to quit 
and against their transferee, defendant No. 4, 
who purchased their interest in execution 
sale in 1908, on the ground that he was 
really a trespasser. The plaintiff is the 
Mirasdar or immediate superior landlord of 
the defendants and he obtained a decree 
for ejectment in the lower Court. The de¬ 
fendant No. 4 alone defended the case. 
He appealed before the Subordinate Judge 
and his appeal was dismissed and he has 
come to us upon second appeal, and the 
ground of his second appeal is that the 
defendants Nos. 1 to 3 had a transferable 
interest by reason of the alleged common 
law which existed prior to the passing 
of the Transfer of Property Act and which 
has been incorporated in section 108 (i) nf 
that Act. 


n, 14 /* Pe j rS that the land was sealed upon 
the defendants Nos 1 to 3*0 *. i 

i ’ lo 6 8 ancestors by 

the superior landlord as homestead laud 
for dwell,ng purposes and that they lived 
there father and non for over 50 years 


[nU 

The plaintiff dealt with this as a tenancy 
terminable on notice to quit. It does not 
appear that there were substantial structures 
on the land. The structures which the 
Munsif ordered to be removed are described 
as huts. The Subordinate Judge held 
that section 108 (?) had no application be* 
cause the tenancy was created before the 
passing of the Transfer of Property Act, 
and it has been urged before us that the 
dictum of Sir Barnes Peacock in Banee 
Madhub Bonerjee v. Joy Krishna Mookerjee 

(1) and the doubt expressed by Mr. Justice 
Rampini in the case of Hari Nath Karmakar 
v. Raj Chandra Karmakar (2) lend 
colour t> the contention that the 
law before the passing of the Transfer 
of Property Act with respect to home¬ 
stead was the same as it is since that Act 
was enacted. 

Now, it is only necessary to rebut 
this contention to refer to section 2 (c) 
of the Transfer of Property Act. That 
clearly says that any right or liability 
arising out of a legal relation constituted 
before this Act comes into force is not 
affected by anything in the Act. The 
doubt which is, therefore, expressed by 
Mr. Justice Rampini in Hari Nath Karmakar'8 
case (2) does not really exist, and the 
learned Judge himself in two subsequent 
cases [ Madhab Chandra Pal v. Be oy Ohand 
Mahatab (3) and Ram Oharan Naskar v. Hari 
Charon Quha (4)] has clearly laid down tbat 
section 2 (c) of the Transfer of Property 
Act makes it impossible to say that home¬ 
stead land was transferable before the 
Transfer of Property Act came into opera¬ 
tion. It is argued that the finding of 
this Court in Afadhti Sudan Sen v. Kamini 
Kanta Sen (5) is not on all fours with the 
present case and that the dictum of Sir 
Barnes Peacock ought to apply to tte 
present case. But what was held in tbat 
case is precisely what has been held in 
The later cases which we have just cited, 
that the incident of non-transferability was 
common to tenancies from year to year of 
homestead lands created before the passing 

(1) 12 W. It. 495. 

(2) 2 C. W. N. 122. 

(3) 4 C. W. N. 574. 

(4) 7 C. L. J. 107. 

(o) 32 C. 1023; 9 0. W. N. 805. 
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of the Transfer of Property Act was clearly 
held upon authority. The party alleging 
transferability has to prove a custom to 
that effect and the learned Chief Justice 
in delivering the judgment said that the 
dictum of Sir Barnes Peacock in the case 
of Bane6 Madhub Banerjee v. Joy Krishna 
Mookenee (1) did not touoh the question, 
because in that case there was a custom 
that tenure leased for building purposes 
was transferable, assignable as well as herit¬ 
able. The observations cf Chief Justice 
Peacock in that case which would 
give support to the present appellant’s 
contention were unnecessary for the deci¬ 
sion of the case, and he doubted whether 
they accurately stated the law as now 
understood in Bengal. Since then four 
learned Judges have considered this question 
and clearly laid down that that dictum 
does not represent the law as now under¬ 
stood in Bengal. It is clear that at the 
time that the parties entered into con¬ 
tractual relations for the lease of this land 
for dwelling purposes there was no right 
of transferability and that right cannot 
have been acquired by any provisions of 
the Transfer of Property Act, inasmuch 
as it was a right arising out of legal 
relations constituted between parties before 
the Act came into force. The Madias Court 
appears to have taken the same view as Sir 
Barnes Peacock in an old case in the year 
1870, Venkatasamy Naick v.Srimutu Muthuiijia 
Rangunada Rani (3), and they there stated 
that there was no Indian authority on the 
subject whatever and they relied on English 
Common Daw. Here in Bengal the land law 
has been regulated by statutes for very many 
years, and it cannot be said that we can 
have recourse to the Common Law of England 
or to any derived doctrine of law such as 
Peacock, C. J;, refers to as existing in 

Bengal. . 

The appeal must, therefore, be dismissed 

with costs. 

Appeal dismissed. 

(6) 5 M. E. 0. R. 227. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 771 op 1913. 

February 2o, 1914. 

Fresent: — Mr. Justice Piggott. 

HABIBULLAH—J udgment- debtor— 

Appellant 

versus 

ABDDLL A— Decree-holder— 

Respondent. 

Civil Procedure Code (Act V oj 1908^,5.47, 0. XXI, 
r. 32 — Injunction—Perpetual injunction to keep door 
closed—Door closed but re-opened—Remedy oj decree- 
holder—Suit or execution. 

A decree directed the judgment-debtor to close a 
certain door and to keep it permanently closed. 
Having formally complied with the decree by closing 
the door, the judgment-debtor shortly afterwards 
re-opened it : 

Held , that the decree-holder had a remedy under 
his decree i e., in execution and was not bound to 
bring a fresh suit. 

Second appeal from the decision of the 
Additional Judge of Moradabad, dated the 
24th June 1913. 

FACTS.—One Abdullah obtained a decree 
against Habibullah and others on the 17th 
June 1908, which was modified by the first 
Appellate Court and the modified decree was 
confirmed on the 5th March 1910 by the 
High Court. The decree ordered the judg¬ 
ment-debtors to permanently close the door 
in dispute. The decree-holder applied for 
execution of the decree praying that the 
judgment-debtors should be ordered to close 
the door and should not pass over the decree- 
holder’s land, failing which steps should be 
taken under Order XXI, rule 32. The judg¬ 
ment-debtors objected saying that they had 
obeyed the decree by closing the door and had 
re-opened the door for which a fresh suit 
should be brought. They also contended 
that no injunction had been granted and so 
Order XXI, rule 32, did not apply. Later, 
they also put in an application on 17th 
February 1912 saying that they had opened 
the door at another place. The Munsif over¬ 
ruled the objection. The District Judge upheld 
the Munsif’s order. The judgment-debtors 

appealed. 

Mr. Jang Bahadur Lai (for the Hon’ble Mr. 
Qokul Prashad ), for the Appellant, submitted 
that the decree having beenobeyed, the remedy 
of the decree-holders was by a fresh suit. The 
appellants having closed the door and opened 
another, a fresh cause of action accrued and- 
another suit should have been brought. The 
mere fact that, tho word “permanently” is 
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entered in the decree, does not mean that the 
decree-holders obtained a perpetcial injunc¬ 
tion against the judgment-debtor from enter¬ 
ing upon the land. Order XXT, rule 32, 
applies only when injunction has been granted 
by the decree. The ordinary rule of law is 
that when a relief is claimed in the plaint 
and is not specifically granted, it will be 
deemed to have been refused. In this case, 
the deoree-holder prayed for an injunction 
and it was not specially granted in the 
decree. He also submitted that in any event 
the application of the appellant, dated 17th 
February 1913, ought to have been considered 
by the Court. 

Mr. Gulzari Lai (for Babu Durga Oharan 

Banerjee ), for the Respondents, was not called 
upon to reply. 

JUDGMENT.—This is a judgment-debtor’s 
appeal in an execution case. The decree in 
question directed the judgment-debtor 
permanently (hamesha ke waste ) to close a 
certain door. The decree-holder says that, 
having formally complied with the decree by 
closing the door, the judgment-debtor shortly 
afterwards re-opened it. He claims relief 
under his decree, and if necessary by the 
application of the provisions of Order XXT, 
rule 32, Civil Procedure Code. The 
Judgment-debtor says in effect, as he also said 
in the Courts below, that the decree-holder has 
no remedy except by way of a fresh suit. Jt 
seems to me that a perpetual injunction was in 
fact granted by the words hamesha ke waste . 
Unless this meaning is given to them they 
have no meaning whatever. A perpetual 
injunction somewhat differently worded had 
been asked for in the plaint, and in 
determining the suit, the Court, while not 
granting an injunction in the precise terms 
asked for, nevertheless did not content itself 
with ordering the defendant to close the door 

6U 1 1 i’, bafc a . dded to this a direction that he 
should keep it permanently closed. If the 
judgraent-debtor has transgressed this 
direction I have no doubt that the decree- 
ho der has a remedy under his decree and is 
not bound to bring a fresh suit. 

. | n fche second place it is contended that the 
judgment-debtor was not allowed a reasonable 
opportunity of proving the defence subse- 

qnently set up by hi m , to the effect that he 

had opened a new door in a different place 

whlh h h d , n ^ 9impIy re *opened the door 
which he had been directed to olose. I agree 


with the lower Appellate C^urtthat upon any 
reasonable interpretation of the petition of 
objection filed by the judgment-debtor on the 
5th of October 1912, this point is concluded 
against him. He nowhere says that he has 
opened a door in a new place. The only 
point taken by him is that the decree-holder 
has no remedy under his decree even though 
the door temporarily closed in compliance 
with the decree may have been re-opened. 
In any case, when the point was subsequently 
raised, evidence was allowed to be 
offered, and the lower Appellate Court 
is of opinion that the point should be 
decided against the appellant on the evidence 
as well as on the pleadings. I certainly do 
not think that the Courts below were bound to 
issue a commission, or to allow further 
evidence to be taken in the manner desired 
by the judgment-debtor. I dismiss this 
appeal with costs. 

Let the application for stay of execution 
stand dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 637 op 1912. 

December 12, 1913. 

Present:— Mr. Justice Miller and 
Mr. Justice Oldfield. 

SAVUMIAN AND OTHER* — DEFENDANTS — 

Appellants 

versus 

NARAYANAN CHETTIAR-Platntiff 


AND OTHERS — DEFENDANTS — RESPONDENTS. 
Hmdu Law-Father's debt-Liability of sons -Illegal 

; VT hlJ creditor -Necessity -Burden of proof , 

whether burden on creditor to prove that, he made 

enquiries and bona fide believed that the debt was for 
necessary purpose. 

In order that the sons of a Hindu father may 
claim exemption from liability to a mortgage-debt 
contracted by their father, on the ground that it was 
illegal, m., contracted to redoom jewels pledged to 
pay a lino imposed upon tho fathor when couvioted 
o ft onmmal offence, it is not nocossary for sons to 

?\ l \Z°v? h ' Xb e th ? crodifcor ftlso had notice of the 
oqlffhV 7..°^ , fc 10 d °bt- It is for tho creditor to 

m 1 10 mndo iuc l" il iu9 »n<l bona fide believed 

t mt tl,° debt wns required for a purpose binding ou 

Whore suoli inquiry was confined only to 

i , * ,lnt the debt was required to redeem 

J vole plodged to obtain money for payment of fine 

lposod upon tho fathor, aud did not prooood further, 
viz., to ascertain tho nature of the offeuco of which 
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U not 

4 tZT n 2k Ko % l T°ss na 4 Sin ' j .\ 5 c - 148 = 

f#>u» U ok UH \ 13 1. A. t'at'pp A 1 7°18 fro %? 
Mcibu. Singh v. Bihiri Lai , 30 A. 156-5 \ V T n : 2 .‘ 5 
W. N. (1903) 61, distinguished.' 17 ° ; A ' 

triJonlfTp a * ai ” St Ule de ° ree of ths Dis ' 

q ?; H 0nr A of at Madura, in Appeal 

*»,«< 19 ‘1. Purred „oio,t th T 0 , 

S.ft ir. s1»*SO'*™' 

■Mr. T. Rangichanar, for the Respondents. 

,v of ® e ° 0Dd , a , PPeal comir) S on for hearing on 
the 21st April 1913, the Court delivered the 

IOilOWl fig 

JUDGMENT-W 0 think the evidence 
adduced on behalf of the plaintiff is i„. 
sufficient to support the finding that the 
r po8e or which the money was borrowed 

Tht 8 «?u C \ f WOuld bind the ^terest of 
- ne * th defendant, who did not join the 

mortgage. There was no evidence of auy 

family necessity which pressed on the Sob 

e endant. We find no evidence that he 

was convicted in the case in which the 

tines were levied. And there is no evidence 

that he or the family was benefited by the 

payment of the fines, for there is nothing 

o show the nature of the criminal case, or 

that the jewellery, which, it is said, was 

P e ged to raise the money for the payment 

ot the fine, was jewellery in which ho had 
any interest. 

We, therefore, hold thathis interest and those 

° is sods are not bound by the mortgage. 

a - re &ards the 3rd and 4th defendants, 

0 sons of the 1st defendant, who died 
pending this suit, it is contended that they 
are not bound to pay their father’s fine. 

1 his proposition so put is not disputed, but 
1 is argued on behalf of the 1st respond¬ 
ent that the mortgage was really effected 
to redeem jewellery which had been pledged 
to raise money for the fine, and the 
plaintiff did not know that the money was to 
pay the fine. The facts on this point have 
not been investigated, because the plaintiff 
did not divulge his ca.se as to the purpose 
of the loan, until after the settlement of 
issues, and the document did not show 

*T 6 P u . r P° se ‘ So there was no issue, and 
the point was not examined before either of 
the lower Courts. 
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In these circumstances, we think if 

necessary to frame an issue and ask the 
District Judge fo record a finding thereon 

ta “\vL f rt ah eV ‘ deDce - if an y is adduced 
. 7 he ‘ h « r the plaintiff made reasonable 
inquiry before lending tho money to ascertain 
the purposes for which it was required, and 
if so, with what result ?” and ’ 

The finding should be submitted within 
two months after the re-opening at the 
District Court of Ramnad after the summer 
recess. Seven days will be a ll owed 
filing objections. or 

tJ n o r P,ia r With the order contained in 

the above judgment, the District Judge of 
Ramnad submitted the following B 1 

FINDING.—I am asked to submit 
finding on the following issue •— mit a 

. “Aether the plaintiff made reasonable 
inquiry before lending the money o 

ascertain the purposes for which it 
required and, if so, with what resuliP” 

2 The only evidence before me in 
addition to what was placed before (ho 
District Munsif consists of a further de 
position by the plaintiff himself Th' 
plaintiff’s case is that be was told by 
executants that they wished to redeem 
family jewels pledged to meet litigation 
expenses.. He admits that he made no 
further inquiries. He did not ask what 
jewels bad been pledged. He did not ash 
to whom the jewels had been pledged irl 
did not e.k th. li,i^ n 

question was civil or criminal. A faint 
suggestion is thrown out that the plaintiff’s 
partner might have made further inuuiries 
but the plaintiff does not even say that 
the result of any such inquiry was com 
mumcated to him. There were special 
circumstances which ought to have nlmor) 
the plaintiff on inquiry. The document 
was not signed by Yelluran, the most 
senior member. The document itself did 
not state the purpose for which the money 
was being borrowed. Its very urgency 
iDvited inquiry as to its purpose. A very 
slight inquiry would probably have disclosed 
the fact that the money or a large portion 
of it was going to be used for paying off 

fines imposed by a Criminal Court, for the 
convictions were very recent. 

3. It is urged before me that the borrowers 
were respectable people and that further 
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• • • „ r^oro therefore,unnecessary. There 

St be -- orce 6 " this contention if. the 
Wole re had been thoroughly examined 

and if the doonment had declared a purp ° 98 
binding on the family, but I cannot under- 
stand how a money-lender can assume that a 
respectable person who borrows money from 
him must necessarily do so for farm y pu - 
noses That the executants ever sard that 
the money was required for any family 

p.rpl Z 

of any clause fro that effect m Exhibit 0. 

4. I, therefore, find that the pUmt.fi<Bd 
not make reasonable inquiry before lending 
money to ascertain the purpose for which it 

"“his^cond appeal coming on for final 
hearing after the return of the finding of 

the lower Appellate Court upon the issue 

referred by this Court for tr.al, the Court 

delivered the following , 

JUDGMENT.—In this case the sons have 

established the fact that the original debt 

of their father was contracted to pay a 

fine in a criminal case, and it is conoeded 

that that is not a debt which they are 

bound to pay. But this debt was secured by 

a pledge of jewellery and to redeem, the 

jewellery the father executed the h y p °t heoa - 
tion in suit. The finding is that the 
creditor ascertained that the money was 
wanted to redeem jewellery pledged 
for litigation expenses but went no further, 
and did not take the trouble to ascertain 
the natnre of the litigation or whether 
or not the pledge was to secure a debt 
binding on the sons as he ought to have 

done. 


The objection is taken that it lies ou 
the sons to show that the creditor had 
notice that the antecedent debt was of a 
natnre to make it irrecoverable from the sons 
and reliance is placed on Sura) Bunsi Koer 
y Sheo Persal Singh (1), but we do not 
think that in that case their Lordships had 
in view the nature of the duty cast upon 
the lender of the money. Their Lordships 
say that it lay on the sons to show that 
the purchaser had notice and were not 
dealing with the case of the creditor 
himself. The later case in Nanonn 
Babuasin v. Modhun Mohun (2), which is 


(1) 5 C. US; 4 C. L. K. 220; 0 I. A. 88. 
(^2 ) 13 I. A. 1 at pp. 17, 18; 13 C. 21. 



also relied on does not touch this point, 
nor do the cases in the Allahabad High 
Court to which we were referred and 
which are referred to in Bobu Singh v. 

Bihari Lai (3). 

In the present case accepting tfrie tinding 
that the creditor made no sufficient inquiry 
to ascertain the nature of the debt for 
which the pledge was made, and it being 
shown that that was not a debt binding on 
the sons, we must hold that the sons are not 

liable to pay it. 

We allow the appeal and exonerate from 
liability under the mortgage the shares 
of the 3rd and 4th defendants, being *rds 
of the share belonging to the 1st defend¬ 
ant’s branch of the family, and exonerate 
also the interests of the defendants 
Nos. 8 to 12 in the mortgaged property. 

There will be no personal decree. 

The defendants Nos. 3, 4 and 8 fro 12 
should pay their own costs, and the plaint¬ 
iff should not receive costs from them in _ 
any of the Courts. 

Appeal allowed . 

(3) 30 A. 156; 5 A. L. J. 175; A. W. N. (1908) 61, 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 450 of 1913. 

February 26, 1914. 

Present :—Mr. Jnsfrioe Ryves. 

MUSA! KURMI— Defendant- 

Appellant 

versus 

SUB KARAN KURMI and others— 

Plaintipps—Respondents. 

Immoveable property —Kolhu fastened to the ground . 

A kolhu (i c. au iron sugar-cane press) fastened to 
the ground is iinmoveablo proporty. 

Second appeal from the decision of the 
District Judge of Jaunpur, dated 15th 
January 1913. 

Mr. Suiohyiy , for the Appellant. 

Mr. Pearey Lai Banerji , for the Respondent 8. 

JUDGMENT.—The only point raised in 
this appeal is as to whether a kolhu , 
an iron sugar-cane press, is or is not im¬ 
moveable property.” The lower Appellate 
Court has held that it is immoveable pro¬ 
perty. On appeal it is argued that it is 
moveable properfr.y. A kolhu , I understand! 
is not a very largo or very heavy iron-mill* 
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This one in particular is valued at Rs. 15. 
It appears that this kolhti was purchased 
by the father of the parties and set into 
position at any rate before 1905. which was 
the year in which he died. It was then 
fastened to the ground and was presumably 
meant to be permanently fastened. It is 
still in situ and has been used ever since. 
Under the circumstances it seems to me 
that, the l.olhu could not be used effectively 
until it was fastened to the earth; under 
the circumstance it must be held to be 
immoveable property. I. therefore, dismiss 
the appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 7 of 

1913. 

January 29, 1914. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Ay ling. 

SAMANDAN karkat edathil 

RAYARAPPAN NAMBIAR- Petitioner 

— Appellant 

versus 

MALIKANDI AKETH MAYAN— 
Petitioner—Respondent. 

Civil Procedure Code (Act V of 1908), O. XXI r 90 
—Execution- Judyment-debtor's death—Representa. 
tives not brought on record—Decree.holder, also 
purchaser with notice of judgment-deb tor's death — Sale 
whether irregular—Limitation Act (IX of 1908;, Sch. I 

166— Application to set aside sale. ’ ’ * 

Where a decree-holder, who had notice of the death 
of the judgment-debtor, purchased his property sold 
in execution of the decree, without bringing the 
representatives of the judgment-debtor on the record: 

Held, that the omission to bring the representatives 
of the deceased judgment-debtor on record was not a 
mere irregularity and that consequently the sale was 
a nullity as against them. 

Ramasami v. Bagirathi , 6 M. 180, Groves v. Ad - 
ministraior-General of Madras , 22 M. 119; 8 M. L. J. 
288, and Khiarajmal v. Daim , 32 C. 296; 32 1. A. 23; 1 
C. L. J. 584; 9 C. W. N. 201; 7 Bom. L. R. 1; 2 A. L. J. 
71, followed. 

MalTcarjun v. Narhari , 25 B. 337; 2 Bom. L. R. 927; 
6 C. W. N. 10; 27 I. A. 216; 10 M. L. J. 368, distingu¬ 
ished. 

Held , also, that as the sale was a nullity, Article 166 
of the Limitation Act did not apply. 

Appeal from the order of the District 
Court of North Malabar, in Civil Miscellane¬ 
ous Petition No. 13 of 1912, preferred 
against that of the District Munsif of 
Taliparamba, in Civil Miscellaneous Petition 
No. 432 of 1912. 


Mr. K. Oovinda Marar , for the Appellant. 

Mr. V. Ryi u Nambiur , for the Respond¬ 
ent. 

JUDGMENT.— The plaintiff in Original 
Suit No. 590 of 1903 obtained a decree on 
his hypothecation deed for the sale of the 
properties mortgaged against the mortgagor 
and the appellant’s predecessor-in-title who 
was a puisne mortgagee. The puisne mort¬ 
gagee purchased the mortgagor’s interest in 
a judicial sale in execution of a decree 
obtained by him to which the plaintiff was a 

party. The morfgagee-judgment-debtor in 
Original Suit No. 590 of 1903 died and 
without bringing his representatives on 
record the plaintiff got the properties sold in 
execution of his decree. The appellant now 
applies in effect to be made a party and to 
set aside the sale on payment to the plaintiff 
of the amount due to him under the decree. 
He also alleged fraud. The lower Courts 
hold that the application is barred by limita¬ 
tion. If the sale is a nullity so far as he is 
concerned, then the application is clearly not 
barred. According to the decisions of 
this Court, Ramasami Ayyangar v. Bagirathi 
Ammal (1), Krishnayya v. JJnnissa Beg&m 
(2) and Oroves v. Administrator. General of 
Madias (3) the omission to bring the 
representatives on record is not a mere 
iiregularity. It renders the sale a nullity 
against the representatives of the judgment- 
debtor. But it is contended that these 
decisions have been overruled by the Privy 
Council, See Malkarjun v. Narhari (4). In 
that case, however, there was an order passed 
by the Court executing the decree directing a 
person to be brought on record as the 
representative of the deceased judgment- 
debtor. The fact that the decision was 
afterwards found to b9 erroneous 
and the true representatives were not 
brought on record was held not to be 
sufficient to set aside the sale against a bona 
tide purchaser. See Khiarajmal v. Daim (5). 

In this case it may also be pointed out that 
the decree-holder was the purchaser and he 
had notice of the death of bis judgment- 

(1) 6 M. 180. 

(2) 16 M. 399. 

(3; 22 M. 119; 8 M. L. J. 288. 

(4) 25 B. 337; 5 C. W. N. 10; 10 M, L. J. 368; 2 
Bom. L. R. 927; 27 I. A. 216 (P. C.). 

(5; 32 C. 296 at p. 315; 1 0. L. J. 584; 2 A. L. J. 

71; 9 C. W. N. 201; 7 Bom. L. R. 1; 32 I. A 23 
<P. C.). 
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debtor. We are, therefore, unable to bol l 
that the Madras cases are no longer of any 

The appellant, therefore, will be placed 
on record as the representative Ot his 
Karnavau and on payment of the amount due 
to the decree*holder, the sale will be set 
aside. The appellant is entitled to the costs 
in this and the lower Appellate Court. The 
costs in the first Court will ba provided for 

in the final order. 

Ar.rtfinl nllCWed. 


A LLAHABAD high court. 

F(i*st Civil Appeal No. 92 of 1912. 
December 16, 1913. 

Present :— Mr. Justice Tudball and 
Mr. Justice Rafique. 

RAM MANOHAR SINGH and others - 

Plaintiffs —A ppellants 

versus 

DILRAJI KUNWA Rl— Defendant- 

Respondent. 

Specific Relief Acl (I of 1877;, *. -11-Widow in 
possession — Dispute ns to nature of her possession — 

Declaration . , * . . . , 

Where the possession of the defendant, a widow, 
was admitted by the plaintiff and a declaration was 
sought to the effect that sho was in possession of the 
property, not as heir of a separated Hindu, but as a 
widow of a deceased member of a joint Hindu family 
in lieu of maintenance, and as such not entitled to 

obtain partition of the property: 

Held, that the real dispute between the parties 
being as to the nature of the possession of the lady 
and the plaintiff not being entitled to an immediate 
possession of the property, section 42 of the Specific 
Kelief Act was no bar to the suit. 

First appeal from the decision of the Seoond 
Additional Judge of Gorakhpur, dated 22nd 
December 1911. 

The Hon’ble Dr. Sunder Lai , for the 
Appellants. 

The Hon’ble Dr. Tej Bahadur Sapru, (with 
him Mr. Isicar Sjran 1, for the Respondent. 

JUDGMENT.—The plainliffs-appellants 

brought a suit in the Court below for a 
declaration in the following circumstances. 
The defendant, Musammnt Dilraji Kunwari, 
is the widow of ono Shohrat Singh. The 
plaintiff’s case is that Babu Shohrat Singh 
and they themselves were members of a 
joint Hindu family, that Shohrat Singh died 
while ho was joint, that his widow Dilraji 


[MH 


Kunwari applied for mutation of names 
in her own favour in respect to-that property 
which stood in the name of Shohrat Singh, 
that her application was contested, that the 
parties came to a compromise, dated the 
19ih of May 1905 which wa3 duly registered 
under which Dilrcji Kunwari’s name was 
recorded in the place of that of her husband, 
and that on an application for partition 
having been made by a co-sharer in one of 
the villages, Musammat Dilraji Kunwari also 
applied for partition of the share which 
stood in her name. The plaintiffs objected 
to her application on the ground that she 
was not entitled to partition and the Revenue 
Court referred them to the Civil Court to 
obtain a declaration on the point. Hence 
the present suit. In paragraphs 2, 3, 4 and 
5 of their plaint the plaintiffs while setting 
out the above facts also alleged that they 
were in actual possession of the share and 
that the defendant was not in possession of 
it, although they relied on the document 
of the 19th May 1905 mentioned ab>ve, in 
which it was set forth that she was to 
remain in possession. However, in their 
relief they asked for a declaration that Babu 
Shohrat Singh died while living jointly 
with themselves, that the defendant did not 
get possession of the property as the heir of 
her husband nor was she in possession as 
such, and that her name was recorded in the 
kheivat in accordance with the agreement of 
the 19th of May 1905 and that she had no 
right to obtain a partition. The case for the 
defendant was that Shohrat Singh was 
separate from the plaintiffs, that he was 
owner of the property which slood in his 
name, and that the defendant was ia posses¬ 
sion as the widow of a separated Hindu, that 
the plaintiffs were not in possession at all, 
and that no suit for a declaration could 
lie in view of the provisions of section 42 of 
the Specific Relief Act. The Court below 
went solely into the question of the actual 
possession. It. found in favour of the defend¬ 
ant and held that she was in possession, and 
that the suit, therefore, failed by reason of 
the terras of section 4 2 of the Specific Relief 
Act. The memorandum of appeal contains 
two grounds: (1) that the plaintiffs have 
proved that they are in possession of the 
property in suit; (2) that the suit is not 
barrod by section 42 of Act I of 1877. Dr. 
Sunder Lai ou behalf of his clients does nob 
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press the first ground of appeal and admits 
that it may be taken for granted that the 
defendant is in actual possession of the pro¬ 
perty in suit. But he still maintains that 
the suit is not barred by section 42 of the 
Specific Relief Act, for this reason that the 
real dispute between the parties is one as to 
the nature of the possession of the widow; 
because this suit has arisen out of partition 
proceedings and the sole object of the plaint¬ 
iffs is to have it declared that the widow 
was in possession of the property, not as 
heir of a separated Hindu, but as a widow of 
a deceased member of a joint Hindu family 
m lieu of maintenance, and as such she 
was not entitled to obtain partition of the 
property. In our opinion the possession 
of the defendant being clearly admitted the 
real dispute between th9 parties is as to the 
nature of the possession of the lady. The 
lower Court has not gone into the merits of 
the case. The i plaintiffs, no doubt, have 
merely themselves to thank for the decision 
arrived at by tho Court below, because 
althougn they took their stand on tho com¬ 
promise, dated 19th May 1905, which dis¬ 
tinctly awarded possession to the lady they 
thought it advisable to state that she was 
not in possession. In these circumstances 
it is clear that the Court below must go into 
the merits of the case as the suit is not 
barred by the provisions of section 42 of the 
Specific Relief Act. The plaintiffs are net 
at present entitled to possession and aro nob 
bound to sue for possession. We, therefore, 
allow the appeal, set aside the decree of the 
Court below, and remand the ca3e to that 
Court with directions to re-admib it on its 
original number in the file and proceed to 
hear and decide it according to law. Tho 
costs of this appeal will abida the result and 
will include fees on the higher scale. 

Appeal allowed ; Case remanded . 




ALLAHABAD HIGH COURT. 

FrRsT CiV/L Appeal No. 377 op 1912. 

February 23, 1914. 

Present: —Mr. Justice Tudball and 
Mr. Justice Rafique. 

KHURSHED HUSSAIN—Defendant 

Appellaj^t 

versus 


FAIYAZ HUSSAIN —Plaintiff and another 

— Defen'eant—Respondents. 

Muhammadan Law—Shia school— Qijt made in 
uiaraz-ul inaufc — Fof.session delivered to donee— (,'ift 
valid to one-third of donor’s estate—More than one rear’s 
illness , whether maraz-ul-maufc — Burden of proof of 
character of disease - Evidence. J J 

Where a gift made by a Shia Mussulman is j, n . 
pugned as having been made in muraz-ul-maut (death" 
illness',the onus of proving the character of the diseaso 
lies upon the person who contests the gift. 

Under the Shia Law if a person dies of a disease 
of more than one year’s duration, such disease i 3 
not considered a death illness. Hut there is this 
condition attached to it that if the illness increases 
to such an extent as to give, or another supervenes 

which gives, an apprehension of death in the mind 

of the donor, the increase or the new disease is 
death iilness. 

Under the Shia Law a gift made in rmraz-nl-maut 
(death-illness) holds good to the extent of only one- 
third of tho donor’s estate in spite of tho delivery of 
possession prior to his death. 


First appeal from the decision of 
Subordinate Judge cf Meerut, dated 
of July 1912. 


t he 
31st 


Mr. B. H. O'Conor (with him Mr. Muham¬ 
mad Ishaq), for the Appellant. 

Me A lluidcr (with him Mr . Ohulam 
Mud ib j) , for the Respondents. 


JUDGMENT.— This appeal arises out of a 
suit brought by Syed Faiyaz Husain, the 
plaintiff respondent No. 1, to recover his legal 
share in the estate left by his elder brother 
Syed Tajimraul Hussain. 


appeal u 




flie eldest of four brothers and one sister 
Oae of the brothers, viz., Riazuddin, died in 
tho life-time of Tajammul Hussain leaving 
him surviving a son called Nasir-nd-din. The 
other two brothers and the sister, viz 
Paiyez HuseaiD, Khursbed Hussain and 
Musammat Fizza, are still alive. 


Oa _ the 4th of July 1911, Tajammul 
Hassain executed a deed in respect cf his 
whole property in favour of Khurshed 
Hassain. The document was written out 
as a deed of gift but was prior to its 
execution altered and described as a sale* 
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deed, the consideration of which was remit¬ 
ted by the executant. Immediately after 
the execation of the document an appli¬ 
cation fer mutation of names was made by 
Khurshed Hussain and the next day on 
the 5th July 1911, Twjaramul Hussain was 
examined on commission ind admitted the 
application of Khurshed Hussain. Tajarn- 
mal Hussain died four days after on the 8th 

of July 1911. 

On the 22nd of July 1911, Faiyaz 
Hussain instituted the suit out of which 
this appeal has arisen in the Court of 
the Subordinate Judge of Meerut for the 
recovery of his legal 9hare, 2/51hs, in the 

estate left by Tajammul Hussain by can¬ 
cellation of the deed of the 4th of July 
1911. The suit was brought against 
Khurshed Hussain and Musimmit Fizza. 
Faiyaz Hussain challenged the deed of 4th July 
1911, which he described as a deed of 
gift on various grounds. He said that 
Tajammal Hussain was at the time in his 
dotage aod had been ill for about two 
months prior to his death and because of 
old age and disease was incapable of 
transacting or understanding the nature of 
any business. Four days prior to his dea v .h, 
Khurshed Hussain, who was on bad terms 
with the plaintiff (Faiyaz Hussain), taking 
advantage of the ‘ latterV’ absence from 
Mawana, the village where the parties 
reside, by the exercise of undue influence and 
pressure on Tajammul Hussain, at. a time 
when he was in a weak state of mind and 
body and in terror of impending death 
aod incapable of appreciating the c >n 3 e- 
quences of his act, with no one by him to 
give him independent advice, gob him te 
execute a deed of gift under the colour of 
a sale-deed and had it registered in collu¬ 
sion with the Sub-Registrar of Mawana. 
There were thus four grounds upeu which 
the deed of July 4th, 1911, wa9 impeached, 
viz. y fraud, undue influence, un.soundness of 
Tajammal Hussain's mind and the execu- 
ti >n of the deed in contemplation of death. 
Khurshed Hussain alone resisted the suit, 
Musammat Fizzi being a pro forma defen i- 
ant. He denied the allegations made in the 
plaint on the strength of which the deed of 
July 4bh, 1911, was questioned. He slid 
that some years prior to the death of 
Tajammul Hussain, Nasir-ud-din hal fallen 
out with the latter and that the feeling 


between the tvo ran high. Faiyaz Hussain 
had taken the part of Nasir-nd-din while he, 
Khurshed Hussain, had supported Tajammul 
Hussaio. The latter was naturally displeased 
with Faiyaz Hussain, aod in order to show his 
displeasure and also to benefit Khurshed 
Hassain who had a large family and a small 
income while Faiyaz Hussain had a good 
income and had only a daughter who was 
well provided for being married well, 
Tajammul Hussain executed a sale-deed of 
all his property on the 4bh July 1911 in 
his (Khurshed Hussain’s) favour, the sale 
price of which Tajammul Hussain remitted. 
The latter had made np his mind a year 
or more prior to his death to transfer all, 
his property to Khurshed Hussain though 
the actual transfer was made on the 4bh 
July 1911. Tajammul Sas9ain had been 
suffering from asthma for several years 
prior to his death and had no other illness 
at the time of the execution of the deed. 
He had an unexpected attack of asthma 
in a severe form on the 8th July 1911 and died 
suddenly, never expecting himself and 
no one else expecting his death. It was 
further pleaded in defence that even if 
Tajammul Hu99ain be said to have executed 
the deed in question in maraZ'iiUmaut 
(death-illness) ib is nob invalid partially 
or wholly nnder the Shia Law by which the 
parties, l 5 being Shias, are governed, a9 
possession had been delivered by the donor 
prior to his death. The learned Subordi¬ 
nate Judge, after a careful consideration of 
the evidence in the case, found the allegations 
of fraud, undue influence and unsonndness 
of Tajammal Hassaiu’s mind baseless. He, 
however, held that the deed exeonted by 
Tajammul Hussain wa9 a deed of gift and 
that it was executed in marat^ul-maut (death 
illness). He farther held that nnder the 
law, the deed was operative only to the 
extent of one-third of the doaor’s estate. 
A decree for 2/5ths out of 2/3rds of the 
estate of Tajammul Hussain was according¬ 
ly passed in favour of the plaintiff, Faiy&s 
Hussain. Khurshed Hussain has oorae 
up in appeal to this Court. The character 
of the deed is not disputed before us. The 
argument for the defendant-appellant has 
proceeds 1 on the admission thit it is a 
deeJ of gift. He challenges the decree of 
the lower Court on two grounds, one of 
fact aud the other of law. He denies that 
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the deed of July 4tb, 1911, was executed 
during maraz-ul-maut (death illness) or if 
it was executed during maraz-ul-maut it is 
invalid partially under the Sbia Law. He 
contends that the onus of proving the 
character of the disease of Tajammul Hussain 
which would according to the plaintiff- 
respondent vitiate the deed, in pait, lay 
upon the latter which has not been discharg¬ 
ed. On the contrary, the evidence for the 
defendant-appellant proves that Tajammul 
Hussain died of a long-standing complaint, 
more than a year old, by a sudden and 
unexpected attack of it; and under the 
Shia Law a disease more than & year old is 
not considered maraz ul-mant . The case of 
Fatima Bilee v. Sheikh Ahmed Bnkhih (1) is 
relied upon in support of the contention that 
a disease that lasts more than a year 
cannot be described as maraz-ul-maut (death 
illness). 

The defendant-appellant relies upon 

passages from nineteen writers on Shia Law 

in support of his said contention that a 

deed of gift executed during maraz ul-maut 

is valid with regard to the whole of the 

property of the donor provided possession 

is given by the latter prior to his 
death. 

We take up the question of fact first. But 
before considering the evidence on the point, 
it may be conceded that the onus of proving 
the character of the disease lay upon the 
plaintiff-respondent. It may also be conceded 
that under the Shia Law if a person dies of a 
disease of more than odo year’s duration 
such disease is not considered a death- 
illness. But there is this condition attached 
to it that if the illness increases to such 
an extent as to give, or another supervenes 
which gives, an apprehension of death in 
the mind of the donor the increase or the 
new disease is a death-illness. The plaint¬ 
iff-respondent examined eight witnesses 
and went into the witness-box himself. 
Of the eight witnesses three are relations, 
two are the lambardar and the paiioari 
of the village, one is a Municipal Board 
clerk and two are medical men, namely, a 
compounder and a Hakim. All of them, with the 
exception of Abdul A z : z, the Hakim , and KaiJi 
Prasad, the compounder, say with the 


plaintiff-respondent that Tajammul Hussain 
was not suffering from any disease until 
two or two and-a-half months prior to 
his death. He suffered during that period 

from fever, constipation and headache which 

grew worse day by day and he lost appetite 
and despaired of his life a few days before 
his death. According to Paiyaz Hussain, 
plaintiff-respondent, diarrhan set in in the 
end which weakened an already enfeebled 
constitution of an old man and carried him 
off- Kanti Prasad and Abdul Aziz also say 
that he suffered from fever and constipation 
and that he lost his appetite and despair¬ 
ed of his life some days before he died. 
Abdul Aziz further says that Tajammui 
Hussain suffered from asthma also. The 
witness began to treat him from the month 
of May and had no hope of the patient’s 
recovery from the beginning. Kanti Prasad 
was not asked any question about asthma. 
It seems he was called in occasionally 
from about one and-a-half months before 
Tajammul s death to give him enema to 
relieve him of constipation. The objection 
to this evidence on behalf of the defendant- 
appellaot is that the witnesses including 
the plaintiff-respondent have deposed falsely 
on other points as found by the lower 
Court. They have stated that Tajammul 
Hussain was unconscious and that his 

intellect was impaired some days prior to 
the execution of the deed of July 4th, 1911. 
Besides Ghulam Hussain, one of the relatives, 
is manifestly a partizan witness. It was he 
who kept Paiyaz Hussain informed of the 
condition of Tajammul Hussain, for Paiyaz 
Hussain was away from Mawana. We 
think that the criticism of Ghulam Hussain’s 
evidence is well founded and that his 
evidence may be left out of account. But 
the objection as to other witnesses that 
they have deposed falsely as to the weakness 
of the intellect and the unconsciousness of 
Tajammul Hussain does not necessarily 
vitiate their evidence as to the character of 
his illness. Moreover, the objection does not 
hold good in the case of Abdul Aziz and not 
to its full extent against Kanti Prasad. Abdul 
Aziz appears to us to be an independent 
witness against whom nothing has been 
shown to discredit his evidence. He is not 
a resident of Mawana and is in no way 
connected with either party. It so hap¬ 
pened that he came to pay a visit to 


(1) 31 C. 319. 
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the Tahsildar in Mawana and advantage 
was taken of his presence and he was 
called in to treat Tajammul Hussain. 
Abdul Aziz has given evidence in a 
straightforward manner and his evidence 
has the ring of truth about it. The 
same remarks apply to Kanti Prasad 
though perhaps in a less degree. The 
allegation for the plaintiff-respondent that 
Tajammul Hussain fell ill about two months 
prior to his death from which he never 
recovered is borne out by a witness for 
the appellant also, viz., Amir Hussain Khan, 
who says that Tajammul Hussain fell ill 
one or one and a-half months before his 
death of bowel complaints. 

To turn now to the evidence for the 
defendant-appellant. He examined eight 

witnesses including himself. All of them 

* 

say that Tajammul Hussain suffered from 
asthma more than a year prior to his 
death. The evidence of one of them, viz., 
Liaqat Hussain, does nob'help the defendant- 
appellant as tho witness did not see 
Tajammul Hussain for some months 
prior to the latter’s death. Some of the 
witnesses go the length of saying that he 
walked and went about his ordinary work 
up to the day of his death, while others 
say that for at least ten days prior to 
his death he could not leave his bed. 
Tho evidence of two witnesses, xiz. % cf 
Sayed Ali Faiyaz, the Sub-Registrar and 
cf Ghamandi Lil, the Naib Tebsildar, is 
particularly pressed on us as the evidence 
cf independent men. We do not think 
that Ali Faijaz can be said to bo an 
independent witness. He admits that he 
went to the house of Tajammul to register 
tho deed within ten minutes of the making 
cf tl’.o application by the df fendant appel¬ 
lant. If the condition of Tajammul was 
not critical where was the occasion fer such 
a burrs? And yet Ali Faiyrz says that 
Tajammul Hussain was not suffering from 
any illness at the time except his old 
complaint of asthma which was not worse 
than usual. Ali Faiyaz admits that the 
ladies of the defendant-appellant are on 
visiting terms with his, but not those of 
tho plaintiff-respondent. And as to 
Ghcmandi Lai all that he says is that 
Tajammul Hussain did not appear to him 
to bo ill on July 5th, 1911. But the 


witness admits that he had not S98n him 
almost for a year or more prior to his 
death. Both Ali Faiyaz and Ghamandi 
Lai admit that Tajammul Hussain was old 
and weak. Ghamandi Lai is a man who 
was degraded from the post of a permanent 
Tahsildar, though he does not disclose the 
reason of his reduction. The evidence for 
the defendant-appellant, in our opinion, 
is unsatisfactory. It gives the impression 
that the witnesses are concealing something 
and not telling the whole truth. We 
think that, on the whole, the evidence for 
the plaintiff-respondent is more reliable, 
though some of the witnesses exaggerate 
the illness of Tajammul Hussain and 
suppress the fact of his suffering from 
asthma. The case for the latter is also 
borne out by the circumstances attending 
the execution of the deed. If Tajammul 
Husain was suffering only from an old 
complaint of asthma which had not grown 
worse on or about the 4bh of July 1911 
and was able to attend to ordinary avoca¬ 
tions up to his death, why did he not go to 
the Sub-Registrar’s office and tho Tahsil 
for registration of the deed and the mutation 
proceedings, considering that both the Tahsil 
and the Sub-Registrar’s office were within a 
few furlongs of his house? If he could 
not walk, though some of the witnesses for 
the defendant-appellant say that he could, 
he could have surely gone in a conveyance. 
Moreover, where was the occasion for the 
hasie with which the registration was obtained 
aud the application for mutation of names filed? 

It is admitted that the Sub-Registrar came 
within ten minutes of the making of the 
application to him and that the application 
for mutation of names was made within an 
hour or two of tho registration of the deed. 
Another application was made at the same 
time asking for tho issue of a commission 
for the examination of Tajammul Hussain, v 
It was granted, hut no one oould be spared 
that day to go aud execute the commission. 
Tajammul Hussain was examined the next 
day. If he was not seriously ill aud uuable 
to leave his bod where was the occasion 
for his examination on commission P We think 
that the conclusion that the learned Sub¬ 
ordinate Judge came to on the evidence 
for the parties was a correct one. There 
is no doubt that Tajammul Hussain was 
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suffering from asthma for some time but 
a few months before his death other 
ailments supervened, tie., fever and con¬ 
stipation. He was an old man and the 
new complaints broke up an already enfeebl¬ 
ed constitution and when he felt that 

he was dyiug he executed the deed in 
suit. 

We, therefore, hold that the gift in favour 
of the defendant-appellant was made by 
Tajammul Hussain in maraz-ul-mnut (death- 
illness). 

One more argument remains to be con¬ 
sidered in connection with this point. It 
is urged on behalf of the defendant-appel¬ 
lant that he has proved both by oral and do¬ 
cumentary evidence that Tajammul Hussain 
had intended from a year or more prior 
to his death to give all his property to the 
former. It was merely an accident that 
the gift was made by him during his death- 
illness. The argument assumes that a gift 
made during moraz-ul-maiit is not invalid if 
the donor intended to -make it or thought 
about it before his last illness. The 
argument does not relate so much to the 
question of fact under discussion, viz., the 
character of Tajammul Hussain’s disease, 
as to a question of law, viz., the validity 
of a gift made during death-illness which 
the donor had thought of making from before 
such illness. No authority has been cited 
in support of this contention. Besides, it 
appears that it was not so much to benefit 
the defendant-appellant as to show his 
resentment to the plaintiff-respondent, that 
Tajammul Hussain wanted to give away 
all his property to the defendant-appellant. 
And he was not going to, and did not, part 
with his property in his life-time and place 
himself at the mercy of his brother. He 
made up his mind and carried out his 
intention when he was in his last illness 
and despaired of his life. Under such cir¬ 
cumstances whatever intention he had prior 
to his death-illness would not affect the 
character of the gift. It would still remain 
a gift made during maraz ul^maut (death 

illness). 

We now proceed to consider the second 
point raised in this appeal, viz., whether 
a gift made in mciTCLZ-ul’yicLut (death-illness) 
is valid with regard to the whole of the 
property of the donor in case of the 


delivery of possession to the donee prior 
to the donor’s death. The question raised 
by the defendant-aopellant is not free 
from difficulty. The difficulty is due, not to 
the absence of any defiuite opinion on the 
point, but to the diversity of opinion among 
the Shia jurists. One group of eminent 
Shia doctors would maintain the gift in 
respect of the whole of the donor’s estate 
while the other equally high in learning and 
authority would have it that a gift made in 
viaraz-ul-maut is valid to the extent of one- 
third only of the estate of the donor in 
spite of the delivery of possession prior to 
his death. The different opinions and the 
reasons in support of each will appear 
from the passages relied upon by the parties 
which will be referred to presently. The 
defendant-appellant has cited nineteen 
authorities in support of his contention. 
They are as follows :— 

1. Kifayet-ul-Ahkam. 

2. Ar-Rauz-ul-Ariz. 

3. Majma-ul-Masail. 

4. Maqna. 

5. Minhaj-ul-Adiya. 

6. Hadaik-i-Nazira. 

7. Nihaya. 

- 8. Khilaf-ush-Shaikh (of Tusi). 

9. Nikat-un-Nihaya. 

10. Sharh-i Luma. 

11. Jawahir-ul-Kalam. 

12. Khilaf-ush-Shaikh (of Suduq). 

13. Riaz-ul Masail. 

14. Burhan-i Qati. 

15. Maqna Mufid. 

16. Hadaiq i-Bahrani. 

17. Jam’a-ush-Shitat. 

18. Intisar. 

19. Ghunia 

Of these the first four are said to have 
been written within the last twenty-five 
years, Nos. 1, 3, and 4 being by Persian 
authors. The author of Ar-Rauz-ul-Ariz was 
Saiyed Allan Sahib, a member of one of 
the Mujtahid families of Lucknow. The 
authority of these four books is disputed 
by the plaintiff-respondent and there is 
nothing to show what weight is to be 
attached to them. In any case they cannot 
rank as high as the other authorities cited 
by the appellant or those relied upon by 
the respondent. We will not, therefore, 
discuss them. We would, however, remark 
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that- the author of Majaraa-ul-Masail is 
against tho contention of the defendant- 
appellant, but a marginal note by one Saiyed 
Kazim who is said to be a Majtabid in 
Najaf at present is to the effect that tho 
stronger opinion is in favour of the gift, 
holding good in respect of the whole of 
the donor’s estate. The author of Ar-Rauz-ul- 
Ariz after giving tho two opinions on the 
point and accepting the view contended for 
by the defendant appellant, however, remarks 
that “it is safer that the gift should receive 
effect to the extent of one-third according 
to the traditions and the better views.” 
Tho appellant is unable to say who was 
the author of Minhaj-ul-Adiya. Wo cannot, 
therefore, say what weight it carried among 
the Shias and we, therefore, leave it out 
of account. As to Hadaik-i-Nazira tho 
passage relied upon is not quite explicit 
and we, therefore, do not discuss it. Of the 
remaining thirteen books Sharh-i- Luma and 
Jawahir-ul-Kalam do not support the case 
of the defendant-appellant. Indeed on the 
contrary they are against him. Those pas¬ 
sages have been cited by the defendant- 
appellant from Sharhi Luma and Jawahir- 
ul-Kalam where opinions of other writers 
are given. The authors of Sharh-i.Luma 
and Jawahir-ul-Kalam uphold the gift in 
respect of only one-third of the donor’s 
estate as will be shown later in the judg¬ 
ment. It is, therefore, unnecessary to 
re-produce tho passages referred to by the 
defendant-appellant. The Nihaya and the 
Khilaf*ush-Shaikh of Abu Jafar Tusi and 
the Nikat-un-Nihaya of Abul Kasim, the 
famous author of tho Sharaya need not 
also be referred to as both Tusi and Abul 
Kasim in their later books, the Mabsut 
and the Sharaya retracted their first opiuion 
aud gave the Fatwa that a gift made in 
niaraz ul-maut held good to the extent of 
one-third only of the donor’s estate in 
spite of the delivery of possession to the 
donee by the donor prior to his death. 
Both the Mabsut and the Sharaya will 
be referred to presently. 


There now remain eight book9, t iz\ 


1. Maqna Mufid of Sheikh Mufid. 

2. Khilat-ush-Shaikh of Saduq. 

3. Hadaiq-i-Bahrani. 

4. Tntisar. 

5. Ghunia. 

6. Burhan-i-Q^ti. 

7. Jam’a-nsh-Shitat. 

8. Raizul Masail. 

Some of these books are, undoubtedly, of 
great authority having been composed by 
some of the most eminent Shia jurists chief 
among them being the author of Maqna 
t’i'z., Shaikh Mohammad Ibn Mohommad 
Ibn an-Naumani Abu Abdullah surnamed 
Al-mufid’ because of his numerous pupils. 
He says in Maqna that “if a gift is made 
during illness or a Sadaqa is made, it is 
valid to the extent of the whole of the 
property and no one has a right to interfere 
with it. Sale in illness is valid like gift and 
Sadaqa if a man is of sound mind and is 
capable of forming his own opinion, but if the 
illness has affected his reasoning faculty and 
interfered with his judgment only those acts 
which are for the sake of virtue and piety are 
valid and all other acts are invalid.** It 
will be seen that this passage merely gives 
the opinion of the author and gives no reasons 
in support of it. Suduq in Khilaf-ush- 
Shaikh, on the other hand, admits that there 
are two opinions among the Shia lawyers 
and accepts the view that a gift is valid in 
respect of the whole of the donor’s estate. 
Ho says as follows:—“The lawyers are 
unanimous that dispositions by a sick person 
exceeding one-third of his property is invalid 
if this disposition is not to have immediate 
operation. If the act is to have immediate 
operation as manumission, gift and connivance 
at loss in contracts of exchange, there are 
among us two opinions, one of which 
is that it is valid and the other that 
it is invalid. The latter is the view of 
Shafai and all tho jurists (Sunnis). They 
do not mention any difference of opinion. 
Our arguments for the first opiuion, are the 
traditions prevalent according to the narra* 
tion of our Ulemas which we have mentioned 

in our book (Kitab-ul-Kabir). It should be 
observed here that Suduq held the contrary 
view at one time as is mentioned by other 
writers, but it is not quite clear which was 
his latest dictum. 
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The learned author of Hadaiq-i-Bahrani 
in addition to admitting the diversity of 
opinion on the point admits that the 
question is not free from doubt and difficulty 
but he upholds the gift in respect of the 
whole of the donor’s estate. 

Shaikh Syed Murtaza, sarnamed Al-Huda, 
a pupil of Shaikh Mu fid and Ibni Zuhra, 
t.he authors of Intisar and Ghunia, are 
also of the same opinion. Ibni Zuhra bases 
his opinion on the Ijma or the consensus of 
opinion of the doctors and Al-Huda 
on the Ijma or consensus of opinion and on the 
principle that a sane man has a right to 
dispose of his property as he chooses. The 
relevant passages from Intisar and Ghunia 
are as follows:— 

“The Imamia jurists are divided with 
regard to the doctrine that if a man makes 
the gift of a thing during his death-illness 
while of sound mind and capable of forming 
a rational judgment, it is valid and covers 
not one-third but the whole of his property; 
while other non-Imamia jurists differ on 
this point. They say that a gift made 
during death-illness applies to one-third of 
the property. The arguments of the Imamias 
are Ijma and the fact that the appropriation 
of his property by a man of sound mind is 
valid and the heirs have nothing to do with 
his property so long as he is alive. Hence 
the gift made by him is valid and for this 
very reason it is lawful for him to spend all 
he possesses in maintaining himself and there 
is no difference of opinion of the jurists (on 

this point)” (Intisar). 

“A gift made in death-illness will apply to 
the whole and not to one-third of the property 
on the ground of Ijma, such a gift will not be 
tantamount to a Will. A gift made \by a 
person) in death-illness is enforceable and 
during his life-time his heirs have nothing to 
do with his property. A Will takes effect 
after the death of a person and the heirs 
acquire right in the property after his death 
and so a Will is applicable to one-third”. 

(Ghunia). 

Jam’a-ush-Shitat also supports the view 

advanced by the defendant-appellant. No 
reasons in support of the opinion enunciated 
in the book are given. The book is a 
collection of dicta and decisions of the leading 
Mujtahids of Teheran in Persia within the 
last century. The passages relied upon by the 


defendant-appellant are given at length in 
Mr. Ameer Ali’s book on Muhammadan Law, 
Vol. I- pages 54 to 56. They need not be 
re-produced here. The author of Burhan-i- 
Qati is also in favour of upholding the gift 
in respect of the whole of the donor’s estate. 
He says that the contrary opinion is ascribed 
to the later generation of Ulemas and was 
held by Allama Hilli and the author of 
Sharaya. He mentions the names of the 
lawyers who are in favour of the doctrine of 
the whole, but admits that consensus of 
opinion cannot be claimed for either view. 
He uses the word Mutraddad about the 
consensus of opinion, which means that it 
cannot be said with certainty that the 
consensus of opinion is one way or the other. 
The passage dealing with the point under 
discussion is as follows: — 

“At all events, the opinion that such a 
gift will take effect against one-third is 
ascribed to the general opinion of the later 
generation of (Ulemas). If this ascription 
be true it is due to the dicta of the two 
Fazils (Allama Hilli and Sahib-i-Sharaya) and 
cf those who followed them, inspite of the 
fact that two of them have either dissented 
from or hesitated in this dictum at places in 
the books Sharaya-i-Irshad, Ghayat-ui-Murad 
and Masaiik. The other opinion is apparent 
from the views of Kulaini in Kafi, Saduq 
in Faqih, Mofid in Maqna, Sayed in 
Intisar, Shaikh in Tabzib, Tstibsar* 
Nihaya and Khilaf at different places. 
This is also apparent from Sarair Mohaz- 
zab, Wasila, Ghunya, Jame-ush-Shara- 
ya, Kasbfur-Rumooz Majma-ul-Burhan 
Wasail, Kifaya, Wafi and Riyaz. 
And this is the general opinion of the early 
generation of Ulemas, as has been stated by 
many and it has been supported by the fact 
that it has been followed. In Intisar the 
consensus of opinion is claimed for this view. 
He says: ‘The doctrine, that if any person of 
sound mind and judgment makes a gift in 
death-bed illness, such gift will be valid and 
'will take effect not only against one-third 
but against the whole of his property, is 
exclusively held by. Imamia (jurists). All 
the other jurists (Sunnis) have differed and 
have gone to hold, that a gift in death-bed 
illness takes effect against one-third. Our 
view is that this consensus of opinion is 

doubtful.* ” j 
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Bab the best, exposition of the view that a 
gift holds good in respect of the whole of the 
donor’s estate is perhaps to be found in 
Riaz ul-Masail. We give the relevant passages 
below: — 

“The dispositions of a sick person if 
contingent upon death, which ai e considered 
as a Will, take effect against a third even 
though the heirs do not consent as has been 
narrated and its reasons have been hinted. 
If those dispositions are prompt and are not 
contingent upon it (the death), and in them 
are the sale at a lower or purchase at a 
higher price than the actual value, puie 
gift, Wakf, manumission or Sadaqa then 
there are two opinions. Among the later 
generation of Ulemas the more current and 
the better of the two is that they take effect 
against a third which is in agreement with 
the view of Iskafi and as is said with one 
opinion of Saduq. Perhaps he (Saduq) has 
taken this view in his work other than 
Fakih as will appear from his adopting the 
other view in it (Fakih). And it has been said 
that this view is apparent from Khilaf and 
is expressly stated in Mabsut. But the 
passage of Mabsut quoted in Sarair does not 
support this. For he (the author of Mabsut) 
has said that manumission in dangerous 
illness according to some of our doctors takes 
effect against the whole; and according to the 
others against one-third which is the view of 
our opponents (Sunnis); then he (the author 
of Mabsut) says that if this view be establish¬ 
ed and some be liberated it will be seen what 
he has said at the end. And this (passage) 
as you will see is not explicit in showing 
that he has adopted this view, rather this is 
not eveu inferred from it. Rather on mauy 
occasions he (the author of Mabsut) has 
shown hesitation on account of the well- 
known traditions which are between express 
and evident in their significance in which are 
authentic and trustworthy and other tradi¬ 
tions; some of which fall short, on account of 
their authenticity while others on account of 
their import, which shortcoming is made 
good by the repute in the later geueratiou. 

But. this view is against Nihaya, Maqna, 
Qazi and Saduq in Fakih and Kulaini in 
Kafi, for they (the two last mentioned) have 
said that the owner of property has the best 
right to it as long as he is alive and then have 
mentioned the traditions relating to it 
specifically and havo not inoutioucd other 


traditions relating to the other view. All 
this is express as to their view on this point. 
Hilli, Murtaza and Ibn-i-Zuhra have given 
effect to it as against the whole and, as is 
apparent, and this had repute in early 
Ulemas; rather there is no doubt about its 
being so. The two Syeds have claimed in 
their discussion of the gift that the consensus 
of Imamias is on this view and in Sarair it 
is mentioned as the most evident view of the 
Imaraia sect on account of its repute 
nonetheless on account of other well- 
known traditions amongst which are 
authentic and trustworthy and others which 
also are between express and evident in their 
import. The point is a difficult and doubt¬ 
ful one on account of the conflict of tradi¬ 
tions and because the best of them accept 
the interpretation which can be used in 
favour of the other views, the points of 
preference and reliable arguments being on 
both sides. But the preference is for the 
latter tradition (tu‘ 2 ., of the wh ole) on account 
of their being supported by the established 
principle and the repute in early Ulemas 
which is preferable to the repute among later 
Ulemas on account of there being a conflict 
between the two (opinions) as in the ques¬ 
tion relating to Ijma’at (consensus of opinion) 
which are narrated, and because of most of 
them not accepting the interpretation which 
can be used in favour of the former view 
(of the one-third) and their being opposed 
to common people (Suunis). The opinion 
which is in conformity with the first tradi¬ 
tions is the opinion of all their jurists as is 
apparent from Intisar Mabsut, Sarair, Ghunia 
aud Tazkira. So adopting the other view 
(tuz., that, it takes effect as against the whole 
is more reliable). 

I be rest say that (it will take effect) 
against one-third. And this is the view 
adopted by the opponents (Sunuis). This 
view which is in harmony with the first tradi¬ 
tions, is the general view of their jurists as 
appears from the clear wordings of Intisar, 
Mabsut, Sarair, Ghunia and Tazkira. These 
traditions should be treated and based upon 
Takayyn as is supported by the views of 
Iskafi which thou hast learnt more thau onoo.** 
Now it is evident from this passage 
that the learned author of Riaz admits that 
there are two opinions on the point under dis¬ 
cussion, that the point is not free from 
difficulty ami doubt, that thero aro good aud 
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reliable traditions in favour of both the views 
and that the better opinion among the later 
generation of Ulemas is in favour of the 
gift holding good in respect of one-third 
only of the donor’s estates. But he favours 
the opposite view on the grounds that it was 
the view of the earlier lawyers, that the 
traditions in support of it are on the whole 
more preferable and that the common people 
*• e., the Sunnis, hold the contrary view. He 
appreciated the necessity of explaining the 
dicta of some of the early and most eminent 
ohia doctors who had pronounced in favour of 
the doctrine of one third. He gets over 
the difficulty by saying that they gave the 
dicta under Takayya (i.e , under mental 
reservation) to avoid prosecution at the hands 
o . the Sunnis who were in power then). 
Briefly put, the reasons to be gathered from 

e authorities quoted above in support of 
the validity of a gift in respect of the whole 
o the donor*8 estate, appear to us to be 
these: Jjma or consensus of opinion of the 
dootors; right of a sane man to dispose of his 
property as he choses; early Ulemas in favour 
of this view; more preferable traditions in 

it and the common people, i.e. % 
the Sunnis, oppose it. 

Now we will refer toother Shia jurists 
of equal eminence who have directly contra- 
verted all those reasons except those based 
on sectarian ground—which they have met by 
implication. Shaikh Muhammad Husain-an« 
Najafi, the learned author of Jawahir-ul- Kalara, 
contradicts the statement made in Riaz-ul- 
Masail that those early Ulemas who gave 
their decision in favour of one-third did so 
under Takayya . He says that “the most 
curious thing is to ascribe these numerous 
exts (or explicit did urns) to Takayya the 
non-existence of which, in addition to the 
aot that some of those dictum 3 are incapable 
of it, may be believed in respect of the 
texts like these, among the relators of which 
are confidential personages. Nay, those 
who are conversant with the traditional 
sayings of the doctors (may God bless them) 
know that it is customary with them (the 
doctors) in the passages based on Takayya , to 
int at it ( Takayya ) by using the word nas 
(people) or some similar expression. Further, 
the non-existence of Takayya is believed as 
certain in this particular place. For if 
. 18 doobriae of oars were contrary to the 

view , of the Aamma (the Sunnis), there 
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would have been in th>sa texts a hint at the 
d.ssens.on from them, at the exposition 
of the invalidity of their views and 
at their being against the Kitab and Siionafc 
as is the custom of our doctors (to throw such 
hints). Na y- <^is (their being based on 
Takayya) would have been well-known among 
their disciples as in the case of other weighty 
dootrmes of general use. Besides these 
there are other reasons which show that 

au ■ u f r ® DOt based on Takayya. 
Shaikh Mobammmad Hassan further says 

that the early Ulemas and the best traditions 

as also the consensus of opinion are in 

favour of validating the gift in respect of 

one-third only and not in respect of the 

whole, as stated in Riaz. The relevant 
passage is as follows:— 

“But despite all this, the best opinion is 
that there is prohibition against a gratuity 
exceeding the third. So it will not operate 
against the heirs, except by their permission. 
This is the unanimous opinion of Fazil, Shahi- 
dain, Kurkhi and what has been related from 
Saduq, Abi Ali and Shaikh in Mabsut and 
what has been related from others. Nay 
many persons have attributed this opinion 
to the modern jurists in general and in 
Masalik it has even been attributed to 
the majority of the jurists and all the 
moderns. Again what has been repeatedly 
related by Shaikh in the chapter on 
emancipation shows that this is the opinion 
widely known among us. In Mafatih it is 
given that the traditions about it are most 
numerous and wide-spread. It is given in 
Jame-ul-Makasid that it is supported by the 
best traditional authority. And in another 
place in the same book it is mentioned that 
explicit dictums of public and universal noto¬ 
riety support the opiuion. And this amounts 
to a consensus of opinion.” 

It is thus clear that three of the reasons 
advanced by the writers quoted on behalf 
of the defendant-appellant in support of 
the view that the gift holds good in respect 

of the whole of the donor’s estate, viz: _Ijma 

or consensus of opinion, earlier Ulemas favour¬ 
ing that view and better traditions supporting 
it, are disputed. Both sides claim consensus 
of opinion and the authority of early writers 
and traditions in support of their respective 
views. The fact seems to be that traditions of 
equal weight can be found in support of either 
view and that the earlier lawyers are divided 
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oq the point just as the modern are. Even the 
learned author of Riaz admits that there is 
doubt as to th Ijma or consensus of opinion. 
The explanation of the author of the Riaz that 
some of the early writers who favour the 
contrary Fatwa did so under Takayya has also 
been shown to bo unfounded by the author 
of Jawabir-ul-Kalara. There remain then 
two reasons, viz., the principle that a sane 
man has a right to dispose of his property as 
he chooses as long as soul is in his body” and 
secondly , the sectarian reason, that is, that the 
Sunnis uphold the gift in respect of one-third 
of tho donor’s estate. The obvious reply to 
both the reasons is, “why is a bequest held 
to be valid in respect of one-third only of 
the estate of the testator ?• The Sunnis hold 
the same doctrine. And when a man makes 
a gift in his last moments and dolivers pos¬ 
session he has no more interest left in the 
property and cannot enjoy it any more. His 
act really amounts to a bequest. The 
delivery of possession by the donor shortly 
before his death does not make any difference; 
for the object in both the case of such a gift 
and that of a bequest is to defeat the heirs 
without in any way affecting the donor or 
the testator. The principle that a sane man 
has absolute right over his property and cau 
dispose of it as he chooses must be qualified 
in the case of a gift made in viaraz-ul maut 
in respect of the whole of the donor’s estate 
though attended with possession, by the same 
consideration as a bequest is qualified in 
respect of the whole of the testator’s proper ty. 
It was on this consideration that Shahid-i- 
Sani, Shaikh Muhammad Hussain-an-Najafi, 
Shaikh Najmuddin, Abul Kasim Jafar, Ali 
Abu Yahj a, sur named “A1 Muhakkik” the 
learned and the widely known author of the 
Sharaya and Sheikh Mohammad 
A1 Hassan Ibn^ Ali Ahu Jafar Tnsi 
surnamed the “Shaikh of tie Imamite 
faith” in their books and other jurists 
pronounced in favour of the view that a gift, 
made in maraz-ul maut held good to the extent 
of one-third only of the donor’s estate inspito 
of the delivery of possession in his life-time. 
We quote seme of them below. Tusi in' 
Mabsut’ the most important and most erudite 
of all his books (according to Mr. Ameer 
Ali, Vol. 1, page 30), says as follow?: — 

“I have already mentioned that a grat uilcus 
act is of two kinds, Munajjaza (of immediate 


operation) and Muakhkhara (deferred till 
death). The Muakhkhara is one in which a 
man makes a bequest for the emancipation of 
a slave or bequests for Mahabat or Sadaka, 
for it becomes binding on death. When a 
person performs Mahabat sale or emancipates 
or makes a gift and himself delivers possession 
it is called Munajjazi. The whole of this is 
Munajjazi gift. Then it will be further 
observed that if the gratuitous act takes plaoe 
in a state of health or a disease which is not 
dangerou 3 it will be enforcible in respect 
of his entire estate. Rut if it takes place in 
a dangerous illness, it will operate in respeot 
of one-third.” 

The statement in Riaz that Mabmfc con¬ 
tains a passage in favour of the doctrine of 
the whole was made on the authority of 
Sarair. The author of Sarair must have 
misquoted ‘Mabsut.’ Shaiha Lima, a book of 
high and undoubted authority, has the 
following passage: And a sick man is 
prohibited from making a disposal of what 
exceeds the ‘third’ when h9 raake9 a gra¬ 
tuitous disposal; but when he takes in return 
for it an adequate price, it (the 
disposal of more than the third) shall be 
effective. Even though he gives immediate 
effect to what he does gratuitously in 
his illness, for example, he makes a gift of 
it or wills it or gives it by way of oharity 
or remits consideration in sale or lease, (sic.) 
This is the strongest opinion because of 
numerous traditional authorities supporting 
it, some expressly and some by implication. n 
(1) If he makes a gift, Wakf or Sadaqa in his 
death-illness, it shall take effect to the extent 
of one-third according to the more sound of 
the two dictums uuless the heirs permit it.** 

[ 1 heir Lordships here quoted two passages 
from Sharhi Sunna, Chapters on Prohibi¬ 
tion and Gift, pages 344 and 246, respec¬ 
tively-A m/.] 

[Shahid-i-Sani in says as follows: —Masalik] 

(2>) I he other (opinion) is that they (such 
tiaiisactions) shall take effect to the extent 
of the third. This opiuion is held by a 
party of the aucientp, one of them beiDg 
Shaikh Saduq according to one of his two 
dictums and this is the opinion approved 
of by the modern jurists in general, one of 
them being the author himself. And this 
is (lie most strong view because of the 
numerous explicit dictums supporting it, some 
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by implication and some expressly.” Shaikh 
Mohammad Hassan-an*Najafi gives his opi¬ 
nion in Jawahir-ul-Kalam in no uncertain 
words. His opinion is as follows:— 

(3) “it has now become known to you, by 
God’s grace, that it is impossible to say 
that it (a transfer without consideration) 
takes effect to the extent of (the) whole 
and verily it is not proper for auy jurist 
to go against the principle of one*third. 

(4) “What the learned Riaz has written 

on this subject is very wonderful. He 
has said that in his early period he com¬ 
piled a brochure on this subject where 
he approved of the principle of one-third, but 
at that time he was not aware of the consen¬ 
sus of opinions of both Murtaza. and Ibn-i- 
Zuhra and he afterwards turned from it (his 
first view). The fact is that he did not know 
that the ancients have differed from them 
and it is also not established that the 
majority of the ancients have held their 
views. Likewise some of those of whom 
it is related that they held the first 
view, as for instance Ali Hamza, I have 
shown in his description positively that 
he held the contrary view. There are 
some about whom different sayings are 
related on this subject, and there are 
others in whose books there is nothing 
clear, as for instance Kuleni who has prefaced 
his chapter with the words Nusus Ammar, 
about which it has already been described 
that it is not clear on the point. You 
have already known that about Shaikh it 
is related that he has said: What is 

known among ourselves during this age is 
the principle of one-third. This decides 
the whole question.’ 

Al-Muhakkik also is to the same effect. 

(5) “A patient is prohibited from be¬ 
queathing more than one-third according 
to all unless the heirs permit it. But as 
regards his prohibition against gratuities 
of immediate operation exceeding the third 
there is a oonflict of opinions between us. 
But the best opinion is that there is 
prohibition. 

On the other hand if a Wakf is made 
during the death-illness (it is valid) if 
allowed by the heirs, otherwise it is valid 
only to the extent of one-third, like gift 
and sale without consideration. It is said 
that it (Wakf) takes effect to the extent 


2 63 


of the entire assets. But the first view 
is the most correct. If a person makes 
a Wakf or a gift or manumits (a slave) 
or sells (a property) and remits the sale 
consideration and the heirs do not permit, 
then it is valid only if the subject-matter 
does not exceed the limit of one-third. 
On the other hand if it exceeds one-third, 
the Wakf will operate from the first till 
the limit of one-third is reached and as 
regards the rest it becomes void.” 

It is clear from these authorities that 
some of the most eminent Shia jurists 
upheld the gift made in maraz-ul-maut 
in respect of one-third only of the donor’s 
estate in spite of the delivery of possession 
to the donee before the death of the donor. 
But it is urged for the defendant-appel¬ 
lant that the books relied upon by him 
are of higher authority and in any case his 
view is supported by just as great doctors 
as those who hold the contrary view, and 
there is no reason why his contention 
should not be allowed. We do not think 
that it cau be said, or at least no authority 
has been referred to to enable us to 
hold, that the opinions of the jurists quoted 
for the defendant-appellant carry more 
weight than the dicta of those relied 
upon by the plaintiff-respondent. But it 
must be conceded that the defendant-ap¬ 
pellant has just as good authority in 

support of his view as the plaintiff-respond¬ 
ent has if reliance is to be placed on 
early writers. But the majority of the 
modern lawyers—modern as compared with 
early writers—is undoubtedly in favour of 
upholding the gift in respect of one- 
third of the donor’s estate. We have, 
therefore, to choose between the two. Wo 
think that the Shia doctors who support 
the view of the plaintiff-respondent are 
preferable and for two reasons. First, because 
the reasons given by them appear to us to 
be more sound and consistent with the 
generally accepted principle that the heirs 
are not to be defeated by a disposition 
which does not in reality affect the 

person who has made the disposition. 
The second reason is that the opinion of 
the learned author of the Sharaya must 
carry greater weight than the opinion 
of other Shia jurists as he has been held 
by the Courts in this country from 
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early times as the chief authority on the law 
of the Shias. In support of the fact that 
Sharaya lias been considered the leading 
tnok for the laws of the Shias we quote 
two passages from Morley’s Digest and 
Shama Charan Sircar’s Tagore Daw Lectures 
of 1874. Moiley in his Digest at page 
cclxxvii says as follow?: The most generally 
known of all the Shiah lawyers is the 
Shaikh Najam-ud din Abu-’l-Kasitn Jaafer 
bin Muayyid-al-Hilli, commonly called the 
Shaikh Muayyid. He died in A. H. 676 
(A. 1). 1277). His great work the Sharaya- 
al-Islam is more universally referred to 
than any other Shiah law book and 
is the chief authorily for the law uf the 
Indian followers of Ali.” 

bharr.\ ( haran Sircar in his Tagore Law 
Lectures for 1874 says as billows as to the au- 
fchorityof theSharaya: The Sharaya-ul-Islam 
written by Sheikh Najmuddin Abu ul Kasim 
Jaafar bin Muayyid-al-Hilli commonly called 
Shaikh Muayyid, is a work of the highest 
authority at least in India and is more 
universally referred to than any other Shiah 
law book and is the chief authority for the 
law of Shiahs of India.” 

We, therefore, hold that under the Shia 
law a gift made in maraz-ul-mcut (death 
illness) holds good to the extent of only one- 
third of the donor’s estate inspite ot the 
delivery of possession prior to his death. 

The result of our findings on the two 
points raised in the appeal is that the appeal 
fails. ^ We dismiss it with costs, including 
tees, in this Court on the higher scale. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 355 op 1911. 

August 30, 1912. 

Present : Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
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by Guardian KRISHNA&AMY IYENGAR 
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Hindu Law - Partition-Marriage , whether obligatory— 


Samskara —Reasonable marriage expenses — Necessity- 
Provision. jor marriage expenses of unmarried brothers, 
whether can he made in partition —- Mesne profits , 
whether can he claimed in partition —Step-mother — 
Maintenance—Ancestral and self-acquired property, 
distinction between. 

Per Sundara Aiyar and Spencer , JJ .— 

As a marriage is an obligatory samskara for Hindus 
the reasonable expenses of performing the marriage 
of a male member of a co-parcener, if already in¬ 
curred out of family funds, are necessary expenses 
and must be treated as binding upon the other 
co-parceners. 

As the marriage is a samskara and it is not usual 
to omit it and it is necessary that samskaras should be 
performed out of family funds, the expenses for the 
marriage of unmarried co-parceners should be set 
apart at partition of the joint family property. 

Per Sadasiva Aiyar and Sundara Aiyar, JJ. — 

As the manager of a Hindu family is expected, after 
making all proper expenditure, to add any surplus 
that may be loft to the family funds, no momber of 
the family is entitled to claim a share of past profits 
on the ground of a separate residence, bub if he is 
excluded by the act of the manager he is entitled to 
call upon the manager to account for tho profits 
received during the time of his exclusion and to get 
his share of such profits as tho manager is unable to 
account for. 

Whore an infant member of a Hindu family was 
living separately not owing to any fault on the part 
of tho manager of tho family: 

Held, in a suit for partition by tho infant, that he 
is not entitled to recover mesne profits, i. c., a share 
of tho past profits. 

In awarding maintenance to a Hindu mother in 
partition of family property, the word ‘mother’ 
should be taken as including tho ‘stop-mother’ whose 
right of maintenance is ordinarily against the share 
of her own son or sons. 

Per Sundara Aiyar, J .— 

A brother who has had his own marriage performed 
before partition of the family property is not feu- 
titled at tho time of partition to objoct to a provision 
being made for tho marriage expenses of his un¬ 
married brothers. 

Per Sadasiva Aiyar, J .— 

Tho distinction between tho ancestral and the self- 
acquired property of a father was not known to the 
ancient Hindu Law. Tho expression “paternal 
ostato” when used in Hindu Law books does not 
mean tho father’s solf-acquisition alone but merely 
menus tho estate which tho son can inherit or obtain 
“through his relations as such son” to his father. 

As tho marriage of males is not an indispensable 
samskara tho initiated brothel's are not bound to per¬ 
form tho marriage samskaras for their uninitiated 
brothers, and, therefore, tho oxponses of the future 
marriago ceroinonies of tho latter ought not to be 
deductod out of tho patrimony boforo it is divided. 

Second Appeal agaihst the decree of the 
Subordinate Judge of Triohinopoly, in Appeal 
Suit No. 52 of 1910, presented against 
that of the Principal District Muusif of 

Kulitalai, in Original Suit No. 351 of 1907. 
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JUDGMENT. 

Sundara AiyaR, «T. —The suit, in this case 
is one for partition by a Hindu minor. 
The 1st defendant is the plaintiff’s step¬ 
brother. The 5th defendant is the plaintiff’s 
mother and 1st defendant’s stfp-mother. 
The 6th defendant is the plaintiff’s 
elder sister. The 5th and 6t>h defendants 
were made parties on the ground that provi¬ 
sion should be made for the maintenance for 
the former and for the maintenance and 
marriage and other expenses of the latter. 

The first question raised in second appeal 
is whether the plaintiff is entitled to a share 
of the amount recovered from a Life Insur¬ 
ance Company on a policy of insurance 
taken oat by Doraisami Iyengar, the 
father of the plaintiff and the 1st defendant. 
The policy states that it was taken for the 
benefit of Doraisami’s wife and two sons of 
whom the wife and one of the sons died, 
and the 1st defendant alone was left; but 
both the Courts have found that the 
premia for the policy were paid out of funds 
belonging to the whole family. This finding 
has been attacked in second appeal; but we 
are unable to interfere with it. It was 
argued that the finding of the lower 
Appellate Court was based in part on the 
supposition that Doraisami Iyengar was 
the managing member of the family and 
that this was not the fact. But no objection 
was taken to the finding on this ground in 
the memorandum of second appeal; nor does 
Doraisami Iyengar’s management seem to 
have been denied in the lower Appellate 
Court. The plaintiff was, therefore, rightly 
held entitled to a share of the insurance 

money. 

The next question is whether the decree 
in plaintiff’s favour for mesDe profits for two 
years before the suit is right. It was alleged 
by the plaintiff that he and his mother were 
turned out of the family house and had to 
live elsewhere. The Subordinate Judge 
has found that the plaintiff has failed to 
prove that they were turned out of the 
house; but he allowed mesne profits, because 
he held that a minor plaintiff is entitled 
to recover mesne profits in a suit for parti¬ 
tion. I am of opinion that there is no 
foundation for this view. The case relied 
on by the Subordinate Judge, Krishna v. 


Suhhanna (1), does not support it. In that 
case it was observed: “if an adult member 
is not excluded, but chooses to live apart 
from the manager, then as he did not choose 
to enforce partition, it may be very reason¬ 
able that, apart from the consideration of 
fraud or misappropriation by the manager, 
the principle above stated should be applied 
to him.” (That is, the principle that the 
manager is not bound to account for past 
transactions or past income). ‘ But the 
principle cannot apply to the case of an 
infant member, who has been excluded by 
the manager from the family house and 
from enjoyment of the property. The 
infant is, by reason of infancy, incompetent 
to authorize 11»e act of the manager, or, at 
all events, cannot be legally bound by any 
authorization in fact given during his 
infancy. Moreover, the infant being exclud¬ 
ed cannot be assumed in point of law or 
fact to have known of any act of the 
manager.” The observations relate primarily 
to a suit for account, including an account 
of past profits. An infant who has been 
excluded from commensality was held 
entitled to an account of past profits 
during the period of his exclusion. They 
do not support the view that the mere fact 
that the infant was living separately, 
when it was not due to any fault on the 
part of the manager, would entitle him to 
recover a share of the profits. The manager 
of a Hindu family is entitled to spend the 
income for the benefit of all the members 
of the family. It is unnecessary to consider 
whether a member living separately could 
make a claim for the expenses of his 
maintenance; for that is not the question 
raised for decision before us. The manager, 
after making all proper expenditure, is 
expected to add any surplus that may be 
left to the family funds. No member is 
entitled to claim a share of past profits 
on the ground of his separate residence. If 
he is excluded by the act of the manager, 
he has, no doubt, been held then entitled to 
call upon the manager to account for the 
profits received during the time of his ex¬ 
clusion. The manager would then be entitled 
to credit for all proper expenditure, 
including any investments made, in which 

(1) 7 M. 564. 
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of coarse the excluded member would be 
entitled to share. With respect to any 
profits for which the manager i 3 unable to 
account, the excluded member would be 
entitled to his share of them. There is no 
reason why the same principle should nob 
apply to a minor co-parcener. No authority 
has been cited in support of the application 
of a different principle. The question here 
is not one of the right to an account. No 
doubt, one reason for refusing an account 
to an adult co-parcener suing for pirtiiion 
has been stated to be that ' every adult 
member of an undivided joint family, living 
in coramensalily with the kart /, must be 
taken, as between himself and the kail i, to be 
a participator in, and authorizer of, all that 
is from time to time done in the manage¬ 
ment of the joint property to this extent, 
namely, that he cannot without further 
cause call the karti to account for it.” 
Abhay Chandra Roy Chowdhry v. Pyarimohan 
Quho (2). This reason would not, of course, 
be applicable to the case of a minor member. 
But the point has no bearing in deciding 

whether a minor is entitled to claim mesne 

profits. The claim for mesne profits nlust 

therefore, be disallowed. The Subordinate 

Judge’s decree awarding 6l£ on this account 
must be set aside. 

The next question is whether the expenses 

of the plaintiff’s Upanayanara and marriage 

and the 6th defendant’s marriage were 

rightly provided for in the decree for narti- 

tion. Jair am Nothu v. Nathu Shamji (3) and 

Mahadeva Pandia v. Rama Narayana Pcndia 

(4) are clearly in support cf the plaintiff’s 

case Two contentions have been raised in 
this Court, 

(L) that suoh. provision can be made only 
out of the separate or self-acquired properly 
of the father of the parties, and cannot he 
made out of the ancestral property of the 
father derived from his father, and 

(2) that the plaintiff i 3 entitled to have 

and Pr not 81 f n “J * ^ f ° r his U P»nayanam 
and not for h.s marriage, the latter not 

being a necessary samskara according to 
Hindu baw. 


I 2 ' iVr?'o'L 7 at p - 35 b 1:1 W. K. 

(•>) .51 B. oi; 8 Bom. L. R. 03^ 
w) 13 it. r,. J. 70. 


70 (l' 1 . it.). 


The first contention is entirely without 
foundation. Mr. P. R. Clanapathy Aiyar, 
the learned Vakil for the plaintiff, who 
has argued the question very fully, relies 
on certain passages in the Mitakshara. 
I ajnavalkya’s text, chapter 2, verse 124 
does not expressly refer to the ceremonies 
to be performed for the brothers, the text 
being to the effect that “uninitiated sisters 
should have their ceremonies performed by 
those brothers who have already been 
initiated, giving them a quarter of one’s 
own share”. But the text has been inter- 
preted by commentators as including the 
ceremonies of brothers too. The Mitakshara 
iu chapter I, section 7, verse 3, expressly 
provides: 1 f any of the brethren be uninitiated 
when the father dies who is competent to 
complete their initiation ? Uninitiated bro- 
thers should be initiated by those, for 
whom the ceremonies have been already 
completed.’ Verse 4 lays down, ’By the 
brethren who make a partition after the 
decease of their father, the uninitiated 
brothers should be initiated at the charge 
of the whole estate.’ Reliance is placed 
on chapter I, se otion 6, verses 14, 15 

and 1G. These verses deal with the power 
of the father to make gifts to one or 
another of the sons. The power to make 

83 3 13 l,osv regarded as confined to the 
separate or self-acquired property of the 
father The contention is that these verses 
show that seotion 3, verse, 1 dealing with 
partition after the father’s decease—‘ Let 
sons divide equally both the effeots and 
the debts, after (the demise of) their 
two patents,’ relates only to the self- 
acquired pioperty of the father. To a 
questuou put to the appellant’s Vakil from 
ie anch, which text then provides for 
the division of the father’s ancestral pro- 
Petty, his answer was that seotion 5, verse 
, oes si But. among grandsous by 
i eienr fathers the allotment of shares is 
according to the fathers.’ But this verse 

i V. 1 eil( 01 merely to show that where the 
io leis iave an unequal number of sous, 

m grandsons take per stirpes and nob per 
i. cction 1 of chapter I was referred 

o us ns s lowing that the father and his sons 
lavo equal rights in property deaoecd* 

ln ^ 10,11 grandfather. But this does 
no u ^ 10 contention that seotion 5. 
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verse I of chapter I and section 3 taken 
together show that the provision in section 
7 for the samskaras of the j uninitiated 
brothers and sisters is intended to be made 
only out of the self-acquired property of 
the father. 

Reference is also male to the Smrithi 
Chaudrika, chapter 4, verses 36 and 37, 
Verse 36 cites a text of Vishnu which runs 
thus:_“The text of Vishnu that ‘the initia¬ 

tions cf unmarried daughters are to be 
defrayed in proportion to his own wealth’ 
is applicable either to a case where no 
partition of heritage takes place from 
there being an only son, or to a case where 
brothers live in union.” A erse 37 is in 
these terms:—“Hence, Vyasa, brothers 
whose investiture and other ceremonies 
have not been performed are to be initiated 
in due time from the paternal wealth 
alone by brothers whose sacraments have 
already been completed. Unmarried sisters 
are also to be initiated by their elder 
brothers 'according to law. The word 
‘alone’ is ihe translation of the Sanskrit 
word L Eva\ the meaning being that the 
‘paternal wealth’ must be used for the pur¬ 
pose indicated. The use of the word 
‘paternal’ is relied on as showing that 
only the father’s own wealth was intended. 
But this contention cannot be upheld. The 
language is comprehensive and would take 
in all ancestral property. The same observa¬ 
tion applies to similar texts of Brihaspathi 
and Narada in verses 38 to 41. There is 
nothing to show that the author of the 
Smrithi Chaudrika understood the expres¬ 
sion ‘paternal wealth* as meaning the self- 
acquired property of the father. The texts 
cited from the Madaviya, pages 17 and 18 
of Burnell’s edition, the Viramitrodaya, 
page 81 of Sitarama Sastri’s Hindu Law 
Books, and the Vivada Chintamani, page 49 
of the same book, do not carry the case any 
further. I must hold that the plaintiff is 
entitled to have funds set apart for his 
ceremonies out of the ancestral property 
which descended to plaintiff and the first 
defendant from Doraisami Iyengar. 

The second contention is that the cere¬ 
monies for which the plaintiff is entitled to 
have provision made do not include his 
maniag 9 . It is argued that marriage is not 
a necessary ceremony in the case of a 
Brahmin male and the ca3e of Oovindaratidu 


Narasimham v. Devarabhofla Venkatanarasayya 

(5) is relied on. That case decided 
that a debt borrowed for the expenses 
of the marriage of a co-parcener oould 
not be enforced against the other co-parce¬ 
ners. That position tas been considerably 
shaken by the observations contained in Devu - 
lapilli Kamesivara Sastry v. Polavarop'x Veera - 
charlu (6). The learned Chief Justice who 
was a party to the judgment in the earlier 

case was subsequently prepared to re consider 
his view. The question has been elaborately 
considered by IOishnaswami Aiyar, J., in 
Devulapilli Karr.esivira Sastry V. Polavarapu 
Vecracharlu (5), and by Ohandavarkar, J., in 
Sundrabai Jav^i Dagdu Pardeshi v. 
Shivnarayana Bidkarna (7). I have 
nothing to add to the reasons given by 
those learned Judges for holding, that 
marriage is a proper ceremony for a Brahmin 
and an obligatory ceremony for all with 
extremely few exceptions. See also West 
and Buhler, page 731, Strange’s Hindu Liw, 
Vol. 2, pages 286, 283, Sircar’s Hindu Law 
(3rd Edition), page 245, section 292. But 
I do not think that it is necessary to rest 
the decision in this case on the ground that 
marriage is absolutely obligatory. There 
are, no doubt, texts in favour of the position 
that the initiatory ceremonies in the case of 
the three higher castes end with the 
Upanayanam. See Smrithi Chaudrika, 
chapter 1, verse 42, which is supported by 
the author of Vivada Chintamani. (See 
Ssetarama Sastri’s edition, page 4). The 

Smrithi Chaudrika text has been explained 

by Chandavarkar, J., in Sundrabn Javji 
Dagdu Pardeshi v. Shivanarayana Bidkarna 
(7). It was decided very recently in Gopila- 
hrishnamaraju v. Venkatinarasa Baju (8) by 
a Full Bench of this Court, after the argu¬ 
ments in this case were heard that marriage 
is considered au obligatory ceremony for 
Hindus except in the case of one who is 
prepared to live tho life of a perpetual 
Brahmachari or of a Sanyasi and that a debt 
borrowed for the marriage of one of the 
co-parceners is binding on all. This judgment, 


(5) 27 M. 206. 

(6) 8 Ind. Cas. 195 at p. 201 ; 34 M. 422; (19.0) 
M. W. N. 649; 20 M. L. J. 855; 9 M. L. T. 2">. 

(7) 32 B. 81; 9 Bom. L. R 1363; 3 M. h. T. 46. 

(S) 17 Ind. Cas. 308; (1912) M. W. N\ 903 and 1231; 
23 ftf. L. J. 288; 12 H. L. T- 292. 
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in my opinion, practically concludes the point 
raised in this case* The first defendant has 
no right to compel the plaintiff to abjure mar¬ 
riage and to become either a Naishtika 
Brahmachari or a Sanyasi. The plaintiff 
has the right to become a Grihasta and to 
lire the life which is ordained for Brah¬ 
mins in general; marriage is an indispen¬ 
sable ceremony (Avasyam Kartavyam) for all 
except the most spiritually advanced persons. 
The family property should provide the 
meaos for such an initiatory ceremony. There 
can, at any rate, be no doubt that m arriage is 
regarded as a most proper ceremony for every 
Hindu. This is sufficient to justify the plaint¬ 
iff’s claim for a provision for his marriage. 
The first defendant has been married at the 
expense of the family. There is no reason 
for treating the brothers differently. Modern 
custom is, undoubtedly, in favour of allowing 
the provision. In deciding what ceremonies 
are regarded as proper and necessary regard 
should be had, in my opinion, to the sentiments 
of the community, especially when there is a 
difference of opinion amongst text-writers. I 
am also prepared to hold that a brother who 
has had his own marriage performed at the 
family expanse is not entitled to object to a 
similar provision being made for the other 
brothers. The Subordinate Judge’s view, 
tharefore, must ba upheld with respect to tha 
allotment both for the plaintiff’s Upaua- 
yanam and for his marriage. In tha 
result the appeal must be allowed in so far 
as the award of mesne profits is concerned 
and dismissed in other respects. 

Memorandum of Objections The first 
respondent has put in a memorandum of 
objections objecting to the lower Court’s re¬ 
fusal to make a provision for the maintenance 
of the 5th defendant, the plaintiff’s mother. 
A preliminary objection was raised by Mr. 
Ganapathy Aiyar to the memorandum on 
the ground that the 5th defendant, who 
appealed against the decree of the District 
Mans if disallowing a provision for her 
maintenance, has not herself appealed to this 

Court against the disallowance and tha*- i v , 

was not competent to the plaintiff to do so 
The ground on which the Subordinate Judge 
refused to make an allotment for the 5r,h 
defendant’s maintenance was that her 
maintenance should come out of r-he plaintiff’s 
own half share of the property aud cannot be 
enforced against the first defendant’s half 


share. Tho first respondent (i.e., the 
plaintiff) is, therefore, affected by the judg¬ 
ment and is interested in disputing its 
correctness. The fifth defendant is a party 
to the second appeal. This Court ha 3 power 
under Order Xfjt, rale 33, of the Civil 
Procedure Code, to pass such decree as it 
thinks proper dealing with the rights of all 
the parlies before it. The preliminary 
objection must be disallowed. 

On the merits the memorandum is en¬ 
titled to succeed. The question was de¬ 
cided so long ago as 1870 in Si oanananja 
Pemmal Sethurayer (Zemindar of Oread) 
v. Meenakshi Ammal (9) by Holloway and 
Innes, JJ. The Smrithi Chandrika supports 
her claim. See chapter 41, verse 14:—“The 
word mother includes a step-mother.” In 
verse 7 a text of Vyasais quoted: “Even 
childless wives of the father are pronounced 
equal sharers and so also are all the paternal 
grandmothers: they are declared equal to 
mothers.” See Kumaravelu v. Vitana Oounian 
(10). The basis of the mother’s-right is, as 
pointed out by the author, the interest that 
she has by reason of her relationship to 

her husband. This reason is equally applica¬ 
ble to the step-mother. Mr. Ganapthi 
Aiyar’s argument that the question wa 9 not 
really considered in Siuanatunja Ptruaial 
Sethuroyer (Zemindar of Oorcad) v. Meenakshi 
Ammal (9) cannot be accepted. 

•Tne same view was apparently taken in 
Subb irayalu Ohetty v. Kimalavalli 
Thayanmma (11) though the deoision itself 
proceeded on another ground. * The case 
relied on by the Subordinate Judge, 
Remangini Dasi v. Kedirnath Kun lu Ohowdhry 
(12), was based upon the express provisions 
of the Dayabhaga according to whioh the 
step-mother’s right is only against the share 
of her sons. 

I lie Subordinate Judge must be request¬ 
ed to return a fiuding on the 7th issue. He 
will also find whether the 5th defendant is 
in possession of any family jewels as dis¬ 
tinguished from her own Stridhauam jewels 
and if so what is their value. One month 
will be allowed for the findings and seven 
days for objections. 


(9) 5 M. H. C. K. 377. 

(10) 5 M. 29. 


UD 10 hid. Oas. 347: 35 M. 147s (1911) 
N. US; 21 M. lj. J. 493; 10 M. h. T, 1. 

10 0.758; IG l. A. 1L6. 
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Sadasiva Aiyar, J. — I have had the advan¬ 
tage of perusing the judgment of my learn¬ 
ed brother in this case. I agree with him 
in all the conclusions formulated in that 
judgment except on one point which, however, 
is not unimportant. I am, therefore, obliged 
to write the following separate judgment and 
I shall notice in it only two points of Hindu 
Law, one point on which I regret I have to 
differ from, and the other point on which I 
agree with, my learned brother. 

The distinction between the ancestral and 
the self-acquired property of a father was 
not known to the ancient Hindu Law. The 
expression paternal estate’ when used in 
Hindu Law books does not mean the father’s 
self*acquisition alone but merely means the 
eslate which the son can inherit or obtain 
through his relation as such son to his father. In 
Qudimetla Venhatarazu v. Bollozu Eottaya (13) 
I have attempted to show that, according to the 
Shastias, sons had no right in the property 
which belonged to their father till both their 
father and mother were dead. Sankha 
and Likhita state (see Jagannatba, page 
199) that even the properties acquired by 
the sons themselves independently of their 
father cannot be partitioned among them 
while the father lives since the sons are 
not their own masters in respect of any 
wealth so long as their father lives. Harita 
Smriti also says the same. Manu says that 
three persons including a son can have 
no wealth of their own so long as their 
superior is alive. Of course, we cannot 
now wholly go back to the ancient Law 
of the Shastras and we have to accept the 
Mitakshan- which, relying mainly on a 
supposed text of Gautama, gives to the sons, 
by their mere birth, rights in the (self-ac¬ 
quired and ancestral) properties of the 
father. This supposed text of Gautama is 
not found in Gautama’s institutes now and 
is opposed to the undoubtedly genuine text 
of Gautama, that property is acquired only 
in five mcdep, viz., inheritance, purchase, 
partition, seizure, or finding. Even if it is 
gcnuiie, it can only mean that birth’ 
gives the sen an inchoate and contingent 
right to iLberit from his father or mother on 
their death and not a right in present in 
their property as soon as he is conceived. 

(13) 16 Ind. Cas. 139; (1912) M. W. N. 861; 23 
Ms L. J. 223; 12 LI. L.^T. 230. 


The text of Yajnavalkya in respect of 
ancestral immoveable property not being 
at the disposal of the father must be inter¬ 
preted in the light of the moral obliga¬ 
tion of a Grihasta to provide for the sup¬ 
port of his wife and children, because not 
only those already born but even these 
thereafter to be born to him require main¬ 
tenance and support according to Vyasa’s 
text. There are passages in the Smritis 
to show that to pass the ownership in im¬ 
moveable property, the consent of even 
neighbours and the whole of his village 
is requisite, the umestiicted private ownership 
and right of alienation in landed property 
having been greatly discouraged in some 
portions of the long past period of Hindu 
civilisation. In fact, the Mitakshara (chapter 
1, section 1, slokas 24 to 27) clearly says 
that the father is not master of the immove¬ 
able property acquired even by himself. The 
text of Yajnavalkya about the ownership of 
father and son being equal in wealth received 
from the grandfather was merely intended 
as a moral injurction prohibiting the unequal 
division of the grandfather’s wealth between 
the father and sons. In fact, this text has 
been rightly interpreted as giving only a 
figurative ownership to the sons in order that 
the father might fulfil his moral obligation of 
not making an unequal division of such 
property between himself and his sons. It 
was not at all intended to give a legal 
right of present ownership in ancestral 

property to the son. Some other commen¬ 
tators explain the text by saying that it was 
intended that where the father died, leaving a 
son and grandsons by the deceased son, the 
grandsons by the deceased son should obtain 
a share equally with their uncle. In 

other words, it was intended that the 
surviving son alone as the nearest Sapmda, 
should not take the whole of the estate 
to the exclusion of the grandsons by the 
deceased son. It was, therefore, stated that 
the right of inheritance after the grandfather's 
death is the same in the case of the son and 
the grandson (by a pre-deceased son). The 
son is never considered in the ancient text¬ 
books as the true owner of any property so 
long as his father or mother is alive. See 
Jagannatha’s Digest, page 283. Yajnaval¬ 
kya says that among those whose fathers 
are deceased the allotment of shares is 
according to the fathoio. Katyayana siini- 
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larly says- “Should a brother die before 
partition, his share shall be allotted to his 
son provided he has received no fortune 
from his grandfather. The son’s son shall 
receive his father’s share from his uncle or 
from his uncle’s son.” As I have said already 
it may be to avoid the consequences of 
the logical effeot of the dictum that the estate 
belongs to the nearest Sapinda that the 
Smriti texts make the son, the graudson 
and the great-grandson of the deceased 
owner to equally partake (per stirpes in the 
ease of the grandson and the great-grand¬ 
son) the estate of the deceased owner 
instead of the son alone taking the whole 
as such nearest Sapinda. But if a great- 
great-grandson is left, he cannot claim to 
inherit any share of his great-great-grand¬ 
father’s property directly from the deceased 
owner. The Mitakshara, having laid down 
the principle of present right by birth instead 
of a mere figurative right, has led to a very 
large amount of anomalies in the Hindu 
Law. To adapt the language of Beaman, 
J. in a recent Bombay Case (that learned 
Judge was referring to the Muhammadan 
Law)- “There seems now little hope of 
expecting from the vast entanglements of the 
Mitakshara Hindu Law anything like consis¬ 
tent principles or intelligible classifications, 
and every single rule seems to be open to 
innumerable exceptions many of which 
appear to conflict in principle with the 
main rule.” This modern main rule as to 
right by birth was in hopeless conflict with 
the son’s undoubted legal liability under the 
ancient Hindu Law to pay his father’s debts 
and hence the Privy Council have been 
obliged to virtually destroy this rule by 
allowing the validity of alienations effected 
to discharge the father’s debts provided they 
are not illegal or immoral. This alleged 
right by birth is also ignored when the father 
was given the right to alienate his self- 
acquisitions, even if they were immoveables. 
This same right by birth has led to the 
so-called right of survivorship unknown to 
the ancient Hindu Law. It has also virtually 
killed the numerous texts which show that 
the great-great-grandson has no right to 
inherit directly the property of his great- 
great-grandfather, if the groat-great-graud- 
father at his death left nearer descendants. 
The clear texts (see Manu, slokas 186 aud 187 
of chapter 9 and the text of Katyayana) 


which deny the right of the great-great- 
grandson to inherit could not be explained 
away except by much involved ingenuity. 
Such misapplied ingenuity has been abund¬ 
antly shown by the commentators who wrote 
the Viramitrodaya, the Smriti Chandrika, 
the Madhayya, the Vivada Chintamani, and 
the Yivada Ratnakara. These unsatisfactory 
commentaries the Courts have been obliged 
to accept as making the role as to the non¬ 
existence of succession and inheritance beyond 
the third descending line inapplicable to 
the cases governed by the Mitakshara Law. 
(See the elaborate judgment of ray learned 
brother Sundara Aiyar, J., in . Abhinana 
Purna Priya Vaedagi Bhas\ar Tirumal Rao 
Saheb v. Ami Rangnsawmy Rao Saheb (14). 
For myself, I am unable to interpret the texts 
of Manu and Katyayana as intended only 
to apply to cases where the property to be 
inherited was the acquisition of the great- 
great-grandfather, because the Mitakshara 
confers right by birth even in self-acquisi¬ 
tions to the sons and through them, of 
course, to the grandsons and great-grand¬ 
sons. I am clearly of opinion that the 
Mitakshara principle of right by birth utterly 
destroys the rule laid down iu the texts of 
Katyayana and Manu that the great-great- 
grandson has no claim to inherit directly his 
great-great-grandfather’s property. 

When, therefore, the Hindu Law books 
treated of partition of the paternal estate—I 
would put it rather as the parental estate— 
they did not mean to confine themselves 
to the partition of the father’s self-acquired 
estate, because according to the ancient law 
both bis self-acquisition and his ancestral 
estate are his own and are parental estate so 
far as the sons are concerned. As my 
learned brother has pointed out, there are no 
separate chapters in the Smritis or even in 
the commentaries treating of the partition 
of self-acquired estate as apart from the 
ancestral estate of th9 father. The only 
difference made is between partition daring 
the father’s life time and partition after 
the father’s death. Mr. Ganapathi Iyer 
has attempted to confine the texts of Yajna¬ 
val ky a and other Smriti writers (Vishnu, 
Vyasa, Brihaspati and Narada), which required 
initiated brothers to set apart fromfche paternal 
property the expeuses of the initiation of 

uninitiated brothers and sisters before dividing 
(14) 15 Iml. Oils. 412; 28 M. h. J. 79j 12 M. L, T* 
245; (1912) M. W. N. 790. 
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the paternal property, to the father’s self- 
acquired properties, and this attempt to 
restrict these texts to the seif-acquired pro¬ 
perty of the father has, in my opinion, 
wholly failed. In fact, Narada says that 
if no wealth of the father exists, the cremonies 
of uninitiated brothers must, without fail, 
be defrayed by the brothers already initiated 
contributing funds out oj their own private 
wealth. Thus when the initiated brothers 
are bound even in the absence of any property 
inherited by themselves to spend money for 
the Samskaras of their uninitiated brothers, 
it is impossible to hold that they are 
not bound to meet those expenses out of the . 
property which they inherit from their father 
as ancestral estate. 

We now come to the question as to what 
are the Samskaras of uninitiated brethren, 
the expenses of which have to be first set 
apait from the inheritance before it is 
divided among all the sons. (Formerly, 
sisters also had shares in the inheritance 
along with their brothers and the texts about 
expenses of initiation refer to both uninitiat¬ 
ed brothers and sisters.) Brihaspati’s text 
clearly points to the Samskaras in question, t iz., 
those which the brothers initiated by their 
father had to perform for their brothers and 
sister whose initiation had been left incomplete 
by the father at his death, such initiations 
which are morally obligatory on the father 
being rounded up by the Upanayana cere¬ 
mony. His text is as follows:—*'For younger 
brothers, whose thread investiture , etc., 
ceremonies have not been performed, their 
elder brothers shall perform them out of the 
collected wealth of their father.” If the 
expenses of the marriage Samskara were 
also intended to be set apart before partition 
that Samskara would have been mentioned 
in preference to the thread investiture cere¬ 
mony. The word “Dvijati Samskara”, as 
used in the Shrimad Bagavatam and other 
saored books, is intended to apply only to 
that important Samskara which initiates the 
Hindu into his caste, viz., the Upanayanam 
ceremony. It is well-known that females 
also, according to the Shastras, had the 
Upanayana Samskara performed in former 
ages, just like males though now the Yivaha 
Samskara ha3 become practically the only 
Samskara for females. But even now, at the 
time of the Yivaha Samskara, most of the 
previous Samskaras are rapidly gone through 


for females. The Smriti Chandrika is clearly of 
opinion that the ceremonies contemplated by 
Narada’s text commence with Jatakarma and 
end in Upanayana. Now the Samskaras are 
variously numbered from 8 to 48 and even 
more (see also Jagannatha introduction, page 
XXX). The Savitri or the ceremony of 
investiture is the 7th when numbered from 
Jatakarma according to the Samskara 
Ratnaraala aud the 8th or 10th when 
numbered from Garbhadanam according to 
other works. Marriage or Yivaham comes 
as the 14th or 16th ceremony. That the 
marriage of males is not considered an indis¬ 
pensable Samskara is clear to me after a 
perusal of several of the ancient Shastraic 
books. The late Dewan Bahadur Raghunatha 
Rao, a very learned, accurate, and unpre¬ 
judiced Sanskrit scholar, has, in my opinion, 
conclusively shown in his works that 
marriage both for males and females is 
optional and not obligatory. The late Mr. 
Justice Krishnaswami Aiyar, while inclined 
to attach great importance to the Yivaha 
ceremony [see Devulapalli Kameswara Sasiri 
v. Polavarapu Yeerccharlu (6)] admits 
that the Jabala Upanished, Manu, 
Yajnavalkya, and Mitakshara lay down 
that a Hindu can go straight from the 
Brahmacharya stage after Upanayana to the 
Sanyasashrama stage without having been 
a Grihastha and having had the Yivaha 
Samskara if he has conquered his animal 
passions during the Brahmacharya stage. 
(Yad Shareva Yiramet Tad Shareva 
Pravrajet). See also Mitakshara, Prayas* 
chitta Kandam on Yati Dhara. We have 
the well-known text of th.e Bhagavatham 
that animal sacrifices, intoxicating liquor, 
sacrifices, and marriage are not obligatory 
Samskaras but are intended only for those 
who have not conquered their desires 
for flesh, spirituous liquors and sexual 
gratification. 

Loke Vyavayamishamadhya Siva Nithyastu Jantoh 
nahi tatra chodana Vyavasthitis tasu vivaha Yagna 
sura Grahair Asm nivvithi rishta . 

The texts which praise the Grihasthash- 
ramam as supreme are only what are known 
as Arthavada and laudatory texts intended 
to encourage the married house-holder to 
perform his duty of maintaining the other 
three Ashramas, and were clearly not intended 
to really lay down that the Grihasthashrama 
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is superior to tlie other Ashramas. Io fact, in 
the Bhagavatham and other religious works 
and also in the Smritis, the married stage is 
in several places despised as the Jaghany- 
asrama and it is clearly laid down that apart 
from the exceptional cases of Jnana Sanasis 
like Janaka, a man who dies as an ordinary 
Crrihasthashraraee will be merely moving 
round and round in the three lover worlds, 
whereas the Naishtika Brahraacharya, the 
Vanaprastha and the Sanyasi alone can go 
to the higher four worlds, after passing 
to which there is no further involunbiry 
return to the rounds of births in the three 
lower worlds Marriage is only a Vikalpa- 
vidhi and it is not a Nitya or Apurvavidhi. 
It is either a Niyama Vidhi or is only a 
Parisankbyavidhi. Even Chandavarkar, J., 
in Javji Dngdu Pardeshi Sundarabai v. Ridka/na 
Shivanarayam (7), does not state that 
marriage is always obligatory but only that 
it might ‘ become obligatory” in the cases 
and for the reasons he has set forth (page 
93, 1st line). As regards the texts quoted 
by Krishnaswami Aiyar, J., which ordain that 
a man should discharge his three (or five) 
debts and that he should procreate sons by 
marriage lo discharge one of those debts, t iz. t 
the debt due to his Pitris, there are numerous 
passages in the Shaslras to show that when 
real Vairagya is obtained and real undivided 
devotion to the Supreme Lord, the debts to 
Devas, Ftishis, Bhootas, Aptas, fellow-men and 
Pitris all become non-existent and completely 
discharged and that on the very day such 
Vairagya and devotion are obtained, that 
very day you should give up the wordly 
life. The learned Judge himself does not 
state that marriage is a compulsory 
Samskara even for the man who is not fit to 
pass at once to the Vanaprastha stage, but 
that it is practically compulsory.’ [See 
Devulapalli Kameswara Sastri v. t'olavarpu 
V eeracharlu (6)]. The Bhagavatham says: 

Devarshi Bhootapta Nrinam Pitrinam na Kinkaro 
Nayamrincecha Rajan Snrvatmana Yassaranam 
Saranyain Onto Mukundam parihritya Kartam. 

Now according to the texts (see especially 
Narada quoted in the Smriti Chandrika, 
page 59 of Mr. Krishnaswami Aiyar’s transla¬ 
tion) which require the initiated brothers to 
perform the ceremonies of their uninitiated 
brethren, it is clear that it is only those 
ceremoriios which the dccoasod father was 


expected and bound to perform for his sons, 
if he was alive, that the initiated brothers 
had to perform in the place of their father 
for their uninitiated brothers. What is 
left to the father’s property after the father’s 
obligations have been discharged, let the 
brothers divide.” Now what are those 
ceremonies? Manu says: Let the father 
himself perform the eight ceremonies which 
perfect the second birth of a twice-born man like 
the ceremony on conception.” Thus, it is 
clear that the father is under an obligation 
to perform only up to the Upananyana 
ceremony the Samskaras to be performed 
for his son. Vivaha is a ceremony which 
is performed after a man attains his majority 
and depends on his own will and option. It 
is, therefore, perfectly clear to me that the 
marriage Samskara is not one of the Sams¬ 
karas which the initiated brothers have to 
perform for their uninitiated brothers and 
the expenses of the future marriage cere¬ 
mony of the uninitiated brother is, there¬ 
fore, not intended by the texts to be deducted 
out of the patrimony before it is divided. I 
am glad to have, for the above view, the 
support of that very learned Judge, the 
late Mr. Justice Krishnaswami Aiyar, who 
has said in Devulapalli Kameswara Sastry v. 
Polavarapu Veeracharlu (6): “There is also 
another reason for separating marriage 
from the Samskaras that precede it, 
for as pointed out at page 300 of the 
Digest, it is not a Samskara which a 
father does for the sons as he does 
in the case of the preceding Samskaras but 
one in which the son himself participates as 
the active agent.” The learned Judge further 
on says: The marriage of an unmarried 
brother is certainly not a duty oast on the 
married brothers when there is no pat¬ 
rimony.” The texts of Narada make the 
initiated brothers perform the Samskaras of 
uninitiated brotheis even out of their own 
acquisition if there is no patrimony, and as 
the Samskaras so made obligatory on the 
initiated brothers are the same whether 
there is patrimony or not, if suoh Samskaras 
cannot include the marriage Samskara in the 
one case, they cannot include it in the other 
case also. In the case of uninitiated sisters 
as the marriage ceremony ha9 now taken the 
place of their Upanayana the marriage 
expenses must be met or set apart, but in 
tho ca9o of uninitiated brothers, I think we 
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must stop afc the Upanayana ceremony as 
even the Smriti Chandrika does not venture 
to go beyond the expenses of the Upaoayaoa 
ceremony as obligatory on the patrimeny. 
If we go as far as the optional sacrament of 
marriage, why should we not go to the 30 
and odd sacraments which follow the 
marriage sacrament*, and where are we to 
8top? In these days when it is deemed 
essential to postpone the marriage of 
boys till their education is completed, 
I am not prepared to alio v any 

monies for the fature marriage of a 

minor boy to be set apart several years 
before the marriage is likely to take place. 
The making of such provision will be the 
holding out of a temptation to the boy and 
his widowed mother to hasten the marriage 
before he completes his education and such 
early marriages are utterly opposed to 
the Shastras. The question decided in 
Devulapilli Kameswara Sastry v. P.&Lavarapu 
Veeracharlu (6) was that the expenses 
of the marriage of a male Hindu are 
expenses incurred on account of ‘family 
necessity” because they are reasonable and 
proper expenses. That question is quite a 
different question from that which we are 
now considering, viz , whether the expanses 
of such marriage ought to be set apart at a 
division among the brothers as the expenses 
of an obligatory Samskara, under the texts 
of Narada and other sages. The expressions 
family necessity” and “family benefit” 
have always been liberally construed to 
include the expenses for purposes usually 
and reasonably incut red according to the 
status of the particular family, and that 
question was recently decided in Oopila - 
krishnamaraju v. Venkatinar.is'i Riju (3) 
by a Full Bench of which I was a member, 
but the present question as to the expenses of 
what Samskaras have to be set apart at 
partition has no connection with the ques¬ 
tion decided by the Full Bench, the decision 
of the Full Bench merely affirming that 
where the marriage had taken place and 
where, therefore, the Vivaham sacrament of 
male was found to have been obligatory owing 
to the unfitness of that male member for the 
life of a Naishtika Brahmacharya or of a 
Sanyasin, the reasonable expenses which had 
been incurred for his marriage were proper 
family expenses which would support the 
alienation of family property made for 


meeting such expenses. I wish to add that 
in these times when the giving of Varasul- 
kam i3 so rampant, it is very problemati¬ 
cal that any expenses need at all be incurred 

% 

for a boy’s rnariiage when he comes of 
marriageable age and on that ground also 
1 should hold that the allowance of Rs. 150 
to the minor plaintiff for his marriage 
expenses is based on a remote speculative 
necessity. In this case, the plaintiff is only 
a boy five years old and to speculate about 
his marriage and his marriage expenses now 
seems to me to be a great deal premature. 
In the result, I would modify the lower 
Court’s decree by deleting the provision made 
in it to the extent of Rs. 150 for the plaintiff’s 
marriag6, plaintiff being a child five years 
old, his marriage, if it takes place at all in 
future, having to be postponed till he is 24 
according to the Shastras, it being pro¬ 
blematical whether his marriage instead of 
entailing expense may not even be a source 
of pecuniary profit to him when it occurs 
and the Hindu Law contemplating the 
expenses up to Upanayanam alone being 
set apart at the time of division for the 
benefit of uninitiated brothers. In other 
respects, I agree with the judgment of my 
learned brother and I agree in the order 
proposed by my learned brother to be passed 
in this case as regards the question of 5th 
defendant’s maintenance. 

Sundar\ Aiyar, J.— As my learned brother 
does not agree with my view on the question 
of the plaintiff’s right to have provision 
made to defray the expenses of his marriage, 
we refer under section 93 of the Code of 
Civil Procedure for the decision of a third 
Judge the question whether, when one only 
of two co-parceners in a Hindu family has 
been married at the family expense, the 
other coparcener, a minor, is entitled at a 
partition of the family property to have pro¬ 
vision made for his marriage out of it. 

This second appeal coming on for 
bearing on 5th February 1914 under 
the provisions of section 98 of the Code of 
Civil Procedure, upon hearing the arguments 
of Mr. T. Natesa Iyer, Vakil for the Appellant, 
and of Mr. K. R. Rangaswami Aiyangar , 
Vakil for the 1st Respondent, and the 2nd 
respondent not appearing in person or by 
Pleader and the case having stood over for 
consideration till this day, the Court expressed 
t he following 
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OPINION. 

Spencer, J.—The authorities for the pro¬ 
position that, marriage for Hindus is an obli¬ 
gatory Ssmskara quoted in the judgment of 
Sundara Aiyar, J., namely VevulapaUi 
Kametwara Satiry v. Palavarapu Veeracharlu 
(6), Sur.draboi Javri Dagdu Pordeshi v. 
Shhnnrnyana Ridkarna (7), Gopalahrishna - 
rnarnjn v. Venkr. fanorasa Raju (8) and 
the books on Hindu Haw by West and 
Buhler, page 781, Sarkar, page 245, and 
Strange, Volume 2, page 28G, are so weighty 
that I canrot usefully add anything in my 
own words to what is contained therein. 

I, theiefore, take it that it is settled law 
that the reasonable expenses of performing 
the marriago of a male member of a 
co-parcenary, if already incurred out of family 
funds, are necessary expenses which must 
be treated as binding on the other co¬ 
parceners. 

The further question to be decided is, 
supposing that the separation of a minor’s 
estate takes place by partition from the 
family estate before his marriage has been 
performed, whether provision should be 
made for an expense that may never be 
actually incurred for some reason or other, 
such as the minor remaining unmarried, 
dying young, cr passing to the Sanyasi 
Asramam (ascetic stage) without passing 
through theGrihasthasramam (marriedstage). 
This question arises out of modern conditions. 
In the ancient history of the Hindu joint 
family I imagine that it must have been 
most unusual to have partitions effected 
before the parents died. In the event of a 
minor who has obtained partition ef bis 
share dying without issue his estate will 
revolt to his heirs according to the rules 
of Hindu succession and this will include 
• he unspent provision, if any, made for his 

marriage, so that the other members of tho 

family will not lose unfairly by making 
provision for tho minor’s marriago before¬ 
hand. Instances of a man becoming a 

Ranyasin without passing through the stnpe 

of Grihasthasramam appear to be so excep¬ 
tional that it seems hardly necessary at 
partition to contemplate the possibility 0 f 
the abnormal happening. In this connection 
I may quote the words of Krishnaswami 
Aiyar, J , in Devuiapnill Kametwara Sa<trv y 
/ ulavarofu Vetrachcrlu (6>. He says: “Kxcept 


for him who has thus qualified for entry 
direct into other Asramas than that of 
house-holder, the stage of house-holder is prac¬ 
tically compulsory;” and at p. 430, . Both 
the commentators of Manu and the com¬ 
mentators of Yajnavalkya have come to 
the conclusion after a full discussion of 
Sruti and Smriti texts that the stage of 
house-holder is obligatory on all the 
twice-born. But to those who have pursued 
the path of non-attaohment, Naishtika 
Brahmacharya or perpetual studentship or 
entry from studentship into the stage of 
the hermit or ascetic direct is open.” More¬ 
over, when a Hindu renounces worldly affairs, 
it is usual for him to relinquish also his pro¬ 
perty in favour of other members of his family. 

The considerations of expediency which 
appear in the judgment of Sadasiva Aiyar, J., 
do not appeal much to me, unless they can 
be supported by the sacred texts or by 
established custom.' For suoh considerations 
there is generally much to be said on the 
other side to balance or outweigh them. 
The learned Judge’s observation that a 
provision for marriage will serve as a tempta¬ 
tion to the boy and his widowed mother 
to hasten the marriage before he completes 
his education and that such early marriages 
are utterly opposed to the Shastra does 
not seem to me to he a sufficient reason 
for altogether withholding such a contribu¬ 
tion from family funds. Principles caDnot 
be created out of particular cases in which 
unfortunate results have ensued. In 

some cases, if a minor’s guardian is his 
mother, there may be a risk of the minor 
being pushed into an improvident early 
marriage. In other cases, there may be 
someeecurily that the marriage will be defer¬ 
red to a reasonable age. I doubt whether 
the evil of early marriages can be prevented 
by judicial pronouncements anticipating a 
charge in popular opinion. Again, the 
learned Judge remarks that the practico of 
Varasulkam being on tho increase may 
obviate ary experses being incurred on the 
boy’s side. So long as the boy’s parents 
have, as a general rule, to incur some 
expenses at his marriage, I should hesitate 
to describe the allowance for marriage 
expenses a ‘remote speculative necessity. 1 
In the family concerned in this case the lsfc 
defendant has been married out of family 
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funds. It is probable that the plaintiff 
will marry and it is equitable that when 
be does, be should be treated like his 
brother. 


Turning to the authorities, Sadasiva Aiyar* 
J., refers to the texts of Narada which make 
the initiated brothers perform the Samskaras 
of uninitiated brothers even out of their 
own acquisition if there is no patrimony. 
He proceeds to argue that, as the Samskaras 
so made obligatory on the initiated brothers 
are the same whether there is patrimony 
or not, if the marriage Samskara is not 
included in the one case it cannot be 
included in the other case also. He would 
set apart the marriage expenses of uninitiated 
sisters for the reason that the marriage 
ceremony has now taken the place of 
Upanayanam, but in the case of uninitiated 
brothers he would stop at the Upanayanam 
ceremony. For this view he quotes the 
Smriti Chandrika. In Mr. Krishnaswamy 
Aiyar’s translation, Chapter 4, verse 40, 
Narada states: “For those whose initiatory 
ceremonies have not been regularly perform¬ 
ed by the father, those ceremonies must be 
completed by the brethren out of the patri¬ 
mony.” Verse 41 gees on: if no wealth 

of the father exists, the ceremonies of brethren 
must, without fail, be defrayed by the 
brothers already initiated contributing funds 
out of their own portion.” Verse 42 says: 
“The ceremonies contemplated by this text 
commence in Jatakarma and end in 
Upanayana.” 


In the next verse the learned author 
observes that marriage is not one of the 
ceremonies that must, without fail, be 
performed, as the law permits the life of a 
perpetual student (Naishtika Brahmachari). 
As regards this text, Chandavarkar, J., in 
Sundrabai Javji Vagdu Pardeshi v. Shivna - 
rayana Ridkarna (7), remarks: It 

(this text) deals only with brothers. And, 
secondly, even as to them, it deals only with 
the case of brothers who have no joint estate, 
and, therefore, are not bound by any mutual 
obligations incidental to a co-parcenary 
family;” and at page 87 he observes: The 

word used for ceremonies,* whether as applied 
to brothers or to sisters, is Samskaras. In the 
case of sisters it can have no meaning if 
marriage be excluded from it-. And if mar¬ 
riage is included in the use of the word with 


reference to sisters, it must be understood as 
having been used in the same sense with 
reference to brothers also, since both brothers 
and sisters are mentioned in the same con¬ 
nection and the same word is used as to both.” 
Krishnaswami Aiyar, J.,in Devulapalli Kames- 
wara Sastryv. Pol'warapuVeeracharluifi) states: 
“There can be no doubt that the Smriti 
Ohandrika is no authority for the position 
that marriage is not an obligatory Samskara.” 
This is sufficient to show that the authority 
of the Smriti Chandrika upon which the 
appellant’s Pleader relies cannot be invoked 
for the purpose of showing that the Samskara 
of marriage creates no obligation upon 
brothers, who have ancestral property, to 
meet the cost of the marriages of tho other 
members of the family. 

In the judgment of Sadasiva Aiyar, J., 
Vivaha is referred to as a ceremony per¬ 
formed after the man has attained his 
majority and depends on his own will find 
option. It may be true that a man who has 
overcome his passions can attain salvation 
without marriage, but he does not necessarily 
become Anasrami or the Vratya (outcaste) if 
he has, in due course, entered the other 
Asramas in order and has remained unmarried. 

Whether omission to perform the Sams* 
kara of marriage would work forfeiture of 
caste or status is not, in ray opinion, tho true 
test to be applied for determining whether 
the expenses of marriage are or are not debts 
of family necessity which must be provided 
for. As observed by Sundara Aiyar, J.: 
“There cau, at any rate, be no doubt that 
marriage is regarded as a most proper cere¬ 
mony for every Hindu. This is sufficient to 
justify the plaintiff’s claim for a provision for 
his marriage.” We may safely be guided 
by what is considered normal and proper. I 
would, therefore, be inclined to take the view 
that marriage expenses may be ‘necessary 
expenses’, although salvation can be obtained 
without marriage. It does not follow that 
beoause a man, in exceptional circumstances, 
can attain salvation without passing through 
the stage of grihasthasramam , marriage which 
is introduction to that stage is not a necessary 
ceremony for the ordinary man. The cere¬ 
monies for the performance of which im¬ 
moveable properties can be alienated by the 
manager do not include only those for the 
non-performance of which forfeiture of 
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oasto is tho penalty.” [ DevnUpalli Kamesunra 
Sastry v. Folnvnrnpu Veeracharlu (6).] This 
decision and that in Oopalakrishnamar.aju v. 
Venkatannrasa Raju (8) and in Sundrabai 
Javji Dagdu Pardeshi v. Shivnarjyana Rid - 
harm (7), while laying down that marriage 
expenses already incurred are binding on the 
mem bers of a Hindu family, incidentally 
decided also that marriage is obligatory on 
Hindus who do not desire to adopt the life 
of a Sanyasi. 

The appellant’s Pleader contends that the 
above text of Smriti Chandrika is in his 
client’s favour and that there is nothing to 
the contrary in any other of the ancient 
writings. 

He has also called ray attention to the 
decision of Govindarajulu Narasimham v. 
Deverabhotl'i Venkotanarasnyya (5). This 
decision appears to have been practically 
overruled by the later decisions of Devulap illi 
Kameswara Sastry v. Polacarpu Veeracharlu 
(6), Gopalaknshnamaraju v. Vencatanarasi 
Raju (8). I have shown r.hat the Smriti 
Chandrika is not really in his favour. 

In Colebrooke’s Digest of Hindu Law, 
Book V, chapter 3, section 123, the saying 
of Yajnavalkya appears thus: ‘ For any of 
the brothers, whose investiture and other 
ceremonies had not been performed by the 
father, those ceremonies shall be performed 
by brothers, of whom the sacraments have 
been completed.” On referring to the text, 
the literal translation of the Sanskrit is: 
“Samskaras are to be done for the uninitiat¬ 
ed by those fully initiated.” Thus no 
mention is made in the text of Upanayanam, 
as distinct from other Samskaras. Admittedly, 
however, marriage is a Samskara and there 
is nothing to show that it was intended to 
be excluded here. In Stoke’s Hindu Law, 
Mifakshara, chapter I, section 7, verses 3 
and 4, I find: If any of the brethren be 
uninitiated when the father dies who 
is competent to complete their initiation, 
uninitated brothers should bo initiated 
by those for whom the ceremonies have 
been already completed. By the brethren 
who make a partition after the decease of 
their father, the uninitiated brothers should 
be initiated at the charge of the whole 
estate.” Under this there is an annotation by 
which all the initiatory ceremonies are 
interpreted by Balambhatta as including 
marriages. But Balambha f ta is not men¬ 


tioned in Mr. Mayne’s Hindu Law' as a n 
authority in the south of India and i n 
Bhagwan v. I Varubai (15) Chandavarkar, J*» 
remarks that Balambhatta is not regarded 
by Hindus in the Bombay Presidency as an 
authority to be accepted without question in 
the interpretation of Mitakshara. On the 
broad footing that marriage is a Samskara, 
that it is not usual to omit it, and that it is 
necessary that Samskaras should be per¬ 
formed out of family funds, when such exist, 

I would allow this charge. 

Moreover, the decisions quoted by me at 
the outset are to the effect that, marriage 
is an obligatory ceremony; and Sarkar and 
West and Buhler in their works on Hindu 
Law and Steele’s Law and Customs of Hindu 
Castes, p. 404, declare that the expenses 
for the marriage of unmarried oO’Sharers 
should be set apart at partition. 

1 consider that the opinion of Sandara 
Aiyar, J., in this appeal is correct and sup¬ 
ported by authority. 

(15) 32 B. 300 at p. 312; 10 Bom. L. R. 389. 
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Sardar MUHAMMAD OHIRAGH 

KHAN and another—Defendants — 

Appellants 

versus 

AMIR CHAND, Plaintiff and ATTAR 

CH AND—Defendant —Respondents. 

Custom —Manzft Girote , Tahsil Khushab, District 
Shah pur — Submersion ot malik qabza’s land — Emersion 
— Special custom—Burden of proof. 

In tho village of Qirote, Tahsil Khushab, District 
Shahpur, a special custom oxists whereby a lnalik 
qabza, whoso land is submerged, loses all his pro¬ 
prietary rights in that land and on its re-appear- 
ance it becomes the exclusive property of the full 
owners of tho village. 

Tho onus of proving a special custom lies on those 
who affirm it. 

Dilsukh Ram v. Nathu Singh , 98 P. R. 1894; Ahmad 
Shah v. Khudi Bakhsh , 33 P. R. 1903; Sahib Din v. 
llam Din, 15 P. H. 1904, followed. 

Sahib Rai v. Khair Shah, 19 P. R. 1876; Saltan 
Khan v. Syed Mahomed SSah, 59 P. R 1877; Dal 
Shah v. Karim Buksh, 96 P. R. 1879; Chimgh r. Tarel 
A han, l P. R. 18*i0; Raja v. Sarfaraz , 152 P. R. 1®®'** 
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k.JJ. 1902, Dewa Singh v. Bishambar Das, 80 

1. R. 1905: 184 P. L. R. 1905; Jangi v. Dalipa, 15 Ind. 
Cas. 942; 8 P. W. R. 1912 Rev.; 4 {P. R. 1912 Rev., 
cited and explained. 

Second appeal from the decree of the 
Divisional Judge, Shahpur Division, dated 
23rd June 1909, affirming that of the 
Munsif, 1st class, Shahpur, dated 24th 
November 1908, decreeing the claim. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
and Mr. Nanak Ghand, for the Appellants. 

Rai Bahadur Pandit Sheo Narain and Mr. 
Shah A awaz y for the Respondents. 

JUDGMENT.—The plaintiff, Lila Amir 

Chand, is a malik qabza in Mauza Girote, 
Tahsil Khushab, Distriot Shahpur, and the 
first two defendants, who are the contesting 
defendants in the case, are full proprietors 
in the village, being admittedly descended 
from the original Baloch founder thereof. In 
the year 1904, the land in dispute, which 
was entered in the revenue papers as owned 
by the plaintiff, was submerged by the 
action of the river Jhelum, and it re appeared 
in the year 1907. On its re appearance the 
defendants took possession of it, claiming to 
have become its owners on the strength of 
an entry in the Wajib-ul-arz of the village, 
and the plaintiff brought the present suit 
for recovery of possession in the beginning 

of 1908. 

Both the Courts below have decreed 
the plaintiff’s claim, holding that the defend¬ 
ants, on whom the onus lay, had failed to 
prove that there was a special custom in 
Mauza Girote by which the land of a malik 
qabza which was submerged by the action 
of the river would become on its re-appear¬ 
ance the property of the Baloch proprietors; 
and the question for decision in this appeal 
is whether or not the custom relied upon 
by the defendants has been established. It 
is not disputed that in a case like the present 
the malik qabza whose land has been washed 
away is entitled on its re-appearance, 
in the absence of a custom to the contrary, 
to take possession of it as owner, so that if 
the custom alleged is not proved to prevail 
in the village in which the land is situated 
the claim of the malik qabza to resume 
possession of his land must succeed. The 
simple question, therefore, in this case is 
whether the special custom set up by the 
defendants has been proved by them. 


In support of his client’s case the learned 
Counsel for the defendants-appellants has 
relied on paragraph 21 of the Wajib-ul arz 
of Mauza Girote drawn up at the Settlement 
of 1558, on paragraph 6 ( b ) of the Wajib- 
ul-arz of 1892, and on the following 
judicial precedents relating to this very 
village in which the custom pleaded by the 
defendants is said to have been held 
established: — 

I- — Ram Kaur v. Allah Yar Khan decided 
by Mr. Johrstone, Assistant Commissioner, 
on the 30th March 1863. 

II. —Alt Muhammad v. Allah Yar 
decided by Captain Davies on the 9th 
January 1865. On appeal this case was 
remanded for re-decision by the Commis¬ 
sioner by order dated the 22nd March 1865; 
and the case was decided a second time 
by Captain Davies on 12th July 1865. This 
decision was appealed to the Commissioner 
who rejected th6 appeal on the 11th 
September 1865, and a further appeal to 
the Financial Commissioner was also dis¬ 
missed on the 15th January 1868. 

III. —Alt Muhammad v. Sardar Mubarik 
Khan decided by Diwan Tara Chand, 
Tabsildar, on the 31st October 1876. An 
appeal from his decision was dismissed by 
Maulvi Zulfiqar Ali on the 5th February 

1877. 

% 

IV. —Bawa Kanshi Das v. Jiwan Khan 
decided by Mirza Ahmed Beg, Tahsil- 
dar, on the 17th October 1883. An appeal 
from the decision of the Tahsildar was 
preferred to Mr. Clifford, Judicial Extra 
Assistant Commissioner, who accepted the 
appeal on the 24th of January 1884; but 
on further appeal the decision of the first 
Court was restored by Mr. (now Sir 
Charles) Roe, Additional Commissioner, on 
the 12th of June 1884. 

In all these cases the claims of the various 
plaintiffs to recover possession of their lands on 
their re-appearance after submersion were 
dismissed as against the Baloch proprietors 
who had taken possession of the same by virtue 
of their alleged rights as based upon the 
Wajib-ul-arz entry. The appellant’s Counsel 
has further relied upon the following deci¬ 
sions of this Court:— 

Dilsukh Ram v. Nathu Singh (1), Ahmad 
(1) 98 P. R. 1894 (F. B.). 
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Shah v. Khuda Bakhsh (2); Sahib Din v. 
Ham Dm (3); Farther Appeal No. 1208 
of 1907, decided by Sir William Clark on 
the 9th of April 1928. 

Tho learned Advocate for the plaintiff- 
respondent has contended that the entries 
in the Wajib-ul-arz of 1858 and of 1892 are 
not evidence of the special custom set up by 
the appellants aud in any case do not. carry 
much weight aud that the four judicial 
precedents relating to this village which 
are relied upon by the other side are 
insufficient to prove that a malik qabza in 
this village whose land is submerged loses 
all his proprietary rights therein and cannot 
recover possession of it on its re-appearance. 
The learned Advocate has cited the following 
authorities in support of his position:— 

Sahib Rai v. Klnir Shah (4), Sultan Khan 
v. Syed Mahomed Shah (5), Lai Shih v. Karim 
Buksh (6), Chiragh v. TurelKhan (7), Raja v, 
Sarfaraz (8), Gliulam Mohay ud-din v. Faiz 
Bakhsh (9), Deiva Singh v. Bishambar Das (10) 
Jangi v. Dali pi (11). 

We now proceed to deal with the argument of 
the appellants’ Counsel first. The entry in the 
Wajib-ul-arz of 1858, runs as follows:—(The 
first portion of the entry is to the effect that 
the land of this village is subject to river 
action, that if more than 10 per ceut. of the 
village area is washed away the land 
revenue will be proportionately remitted, 
and that if more than 10 per cent, re¬ 
appears then the land revenue will bo 
similarly enhanced. Then follow the words 
which bear on the point before us) Aur jo 
zamin burd baramad hogi us ka muamila 
zimme Ghulam Muhammad ke hoga khawah 
Sarkar ehhore khawah leve aur kisi malik ko 
dawa na hoga aur ala haz ul-qiyas jo zamin 
baramad hogi us men dusre ka wasita na hoga . 
Magarjo aihaisbigha zamin Jhanjhi Mol ne ba 
iwaz chaurasi rupia ke khand ki thi woh darya 

00 33 1>. It. 1<J03. 

13) 15 1\ It. luoi. 

(1) 19 P. It. 1870. 

(5) 59 P. It. J 877. 

(b) 90 P. It. 1879. 

(7) 1 P. It. 1880. 

(«) 152 P. It. 1883. 

(9) 97 P. It. 1902; 121 P. L. It. 1902. 

(10) 80 1>. It. 1905; 181 P. L. It. 1905. 

10 Iud: Cas * <J42; 4 Pt R ' J<J12 llov ’i y F. W. 
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burd hai f agar baramad hogi Jhanjhi Mai 
mnzkur malik hoga. The meaning of this 
entry is perfectly clear, and it is not dis¬ 
puted that according to its terms, the land of 
aoy land-owner in the village, who was not ^ 
descended from the original Baloch founder, 
on being washed away would cease to be 
the property of its former owner. Ghulam 
Muhammad mentioned in this entry was the 
mortgagee from the Baloch proprietors and 
he admittedly represented the latter at the 
Settlement of 1858. The last portion of 
the entry is rather important, as, according 
to it, an exception was made in favour of 
one Jhanji Mai who had purchased 28 
bighas of land for Rs. 84 before the Settle¬ 
ment. This area was under water when 
the Wajib-ul-aiz was drawn up and as 
an exceptional favour to Jhanji Mai it was 
provided that when the land in question 
re-appears Jhanji Mai will continue to be 
its owner. We shall presently see that 
about this very land there was a suit in 
Court when it re-appeared in 1863, and 
that Jhanji Mai’s succeesor-in-title was held 
to have lost whatever rights he had in the 
land by reason of its submersion. We 
may note here that the Wajib-ul-arz of 
1858 purports to have been signed by a 
large number of proprietors, many of whom 

were apparently vxalikan qabza in the 
village. 

I he Wajib-ul-aiz of 1S92 re-produces, word 
for word, the above entry of 1858, and it 
is noteworthy that the new entry was 
made after a hot contest between the 
Baloch proprietors and some of the leading 
mahkan qabza in the village who made an 
application on the 4th of December 1890 
to the Settlement Authorities asking that 
the old entry in paragraph 21 of the 
Wajib-ul-aiz of 1858, regarding the loss of 
their proprietary rights in submerged 
lands, be amended. After full inquiry the 
Settlement Tahsildar, Lala Ganga Ram, 
and the Revenue Assistant, Mian Ghulam 
tfarid, reported adversely to the malikan 
qabza, their opinion being that, in view of 
the previous civil litigation between the 
Baloch proprietors aud the other land¬ 
owners of tho village, the old entry should 
bo repeated. The Settlement Collector, Mr. 
(no w Sir James) Wilson, agreed with the 
lalisildar and the Revenue Assistant, and 
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by his order, dated the 1st April 1892, 
rejected the application of 4bh December 
1890. The applicants were referred to a 
civil suit to establish their alleged rights 
in submerged lands, but no such suit was 
brought by them. Clause 6 (6) of the Wajib- 
ul-arz in question appears to have been 
drawn up after the order of the 1st April 
1892, but the malikan qabzi appear again 
to have disputed the correctness of th 9 entry 
in question, and final orders were passed by 
Mian Ghulam Farid on the 14bh of July 1893. 
He decided that to the said clause 6, which 
was a reproduction of the entry in the 
Wajib-ul-arz of 1858 relating to alluvion 
and diluvion, the following words be added: 
Jab malikan qibza hi zamin burd ho kar bir- 
amad howe to us ke malik qjum Baloch honge . 
By this addition the pre-existing rights 
of the Baloch proprietors to the 
ownership of such of the lands of malikan 
qubza as would re-appear after submersion 
were placed beyond doubt so far as 
the Settlement Authorities were concerned 
Since the order of the 14th July 1893 was 
passed, the present suit is, so far as the 
record shows, the first occasion on which 
the rights of the Baloch proprietors as laid 
down in the Wajib-ul-arz of 1892 have been 
disputed. 

Sjon after the Wajib-ul-arz of 1858 was 
framed, disputes arose between some of the 
malikan qibza and the Baloch proprietors 
of this village as to their respective rights 
in submerged lands belonging to the said 
malikan qabza, and we shall refer in 
ohronological order to the suits which arose 
out of these disputes. 

I, The case of Ram Kaur v. Allah Yar, 
The 28 bighas of land, which Jhanji 
Mai had purchased before Settlement and 
which, as we have seen above, were under 
water when the Wajib-ul-arz was prepared, 
re-appeared some time in 1852, and it was 
taken possession of by the Baloch proprietors. 
Ram Kaur, son of Jhanji Mai, sued for 
possession on the ground that on its re¬ 
appearance the land continued to be his 
property. This claim \ras in accordance 
with the exception made in favour of Jhanji 
Mai by paragraph 21 of the Wajib-ul-arz. 
Ram Kaur’s suit was, however, dismissed by 
Mr. Johnstone, Assistant Commissioner, on 

the 30fch March 1863, on the ground, inter 


alia , that the Baloch proprietors ware not 
bound by the arrangement com9 to as 
regards this land bat ween their mortgagee 
Ghulam Muhammad, and Jhanji Mai, and 
that the general rule laid down in the 
Wajib-ul-arz governed the case. The land in 
dispute was occupancy land. No appeal was 
preferred from Mr. Johnstone’s decision. 

II. The case of All Muhammad v. Allah 
Yar . This suit related to proprietary 

land which originally belonged to the 
plaintiff, Ali Muhammad, who was a malik 
qibza in tbe village. The laud was washed 
away and it then re-appeared, on its re¬ 
appearance it was taken possession of by the 
Baloch proprietors, and the plaintiff sued 
to recover possession on the ground that the 
submersion of the land did nob work for¬ 
feiture of his proprietary rights. The claim 
was thrown out by Captain Davies, Deputy 
Commissioner, on the 9th of January 1865, 
the grounds of decision being that the entry 
in the Wajib-ul-arz under which, on the land 
of a malik qabza being washed away, the 
Baloch proprietors had to pay land revenue 
assessed on it had been acted upon; 
that the plaintiff had lost ali rights in the 
land; and that it must be presumed that 
the entry in the Wajib-ul-arz was made 
with the knowledge and consent of the 
malik qabza concerned. From the decision of 
Captain Davies there was an appeal to the 
Commissioner, Mr. Brandreth, who set aside 
the order of the Deputy Commissioner and 
sent the case back for further inquiry and 
re-decision. The Commissioner noted in 
his order that there was a great distinction be¬ 
tween malikan qabza and occupancy tenants, 
and that even if an occupancy tenant were 
to lose his rights on his land being sub¬ 
merged, a malik qabza need nob necessarily 
be subject to the same disability. The Com¬ 
missioner directed that further investiga¬ 
tion be made into the custom prevailing in 
the village of Girote and in the neighbouring 
villages as regards the rights of malitan qabza 
whose lands were submerged by river 
action. On the case going back, Captain 
Davies made the further inquiry directed, 
and as a result of that inquiry again came 
to the same conclusion at which he had 
arrived before. After referring to two 
decided cases bearing upon the question of 
custom, Captain Davie3 says in his judg- 
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raenfc y dated the 12th July 1865: These 
are bath eases in point, they seem exactly on 
all fours with this; and in both the claim 
of the malik qibza was rejected and the 
orders upheld throughout in appeal up to the 
Financial Commissioner. In these cases the 
principle that malik qabzas as regards land once 
carried away,and subsequently re-gained from 
the river, occupy the same position precisely as 
hereditary cultivators is affirmed, and I think 
very rightly for afterali the distinction between 
the two is entirely of our own creating, the 
malik qabza being nothing but a cultivator 
who owing to length of occupation without 
payment of proprietary dues to the original 
proprietor has obtained a modified proprietary 
footing in the village. The malik qibza is 
quite a Dew creation and is, I believe, confined 
for the most part to this division. In the older 
Districts the probabilities are he would have 
obtained the status only of a hereditary culti¬ 
vator. He is only a make shift, you cannot get 
rid of him altogether, and so rather than in¬ 
troduce the double Government of the proprie¬ 
tor and hereditary cultivator which is bad for 
both, and for the land too, you transform the 
cultivator into a subordinate proprietor. 
But it is an incident of his tenure that if 
the land is carried away he loses his 
modified proprietary rights in it and they 
revert to the original proprietor. And this 
would seem most consonant with equity, the 
cultivator obtained his proprietary status 
through the forbearance of the real pro¬ 
prietor in times when land was not so 
valuable, and rights were not so easily lost 
as they are under our rule. Taking an 
abstract view of the case the cultivator’s 
right was only one of occupancy; under an 
arbitrary rule we, on grounds of policy, 
converted this right of occupancy into a 
right of property. But when by the opera¬ 
tion of natural causes the cultivator, trans¬ 
formed by our fiat into a proprietor, loses 
possession of the land which originally 
belonged to another, and the land is 
afterwards recovered, does not equity require 
that it should be restored to the origiual 
proprietors? I think so, and such was 
evidently the feeling which caused the entry 
to be made in the administration pnper by 
which plaintiff’s claim is barred.” 

From the decision of Captain Davies an 
appeal was again preferred by the plaintiff to 

tho Coinmiesionci, but tho appeal was dismiss¬ 


ed. A further appeal to the Financial 
Commissioner was also rejected on the 15th 
January 1868. The Financial Commissioner 
says in his order that, in view of the 
previous decisions referred to by the Deputy 
Commissioner, the rule must be taken as 
settled that a malik qabza whose land is 
washed away by the river is on the same 
footing as an occupancy teuant, and that on 
the re-appearance of the land from the river 
he cannot resume possession of it as owner. 
This case of Ali Mohammad v. Allah Yar 
is, in our opinion, a valuable preaedent in 
support of the appellant’s claim in the present 
suit. 

III. The caseof Ali Mohammad v. Mubarik 
Khan. This suit related to occupancy 
land which had been carried away by the 
river and which had afterwards re-appeared 
and been taken possession of by the Balooh 
proprietors. The suit was dismissed by the 
Tahsildar on the 31st October 1376, and the 
appeal was rejected by the Judicial Extra 
Assistant Commissioner on the 5th February 
13/7. The latter officer in his judgment 
referred to the decision of Captain Davies, 
dated the 9th January 1865, and to the 
decisions of the Commissioner and Financial 
Commissioner in the last-mentioned case, 
and held that the plaintiff was governed by 
the rule of custom laid down in the Wajib nl- 
arz. He noted further that since the 
plaintiff had himself applied for remission of 
the land revenue in respect of the land in 
suit because of its submersion and since the 
revenue had Been paid by the Baloch pro¬ 
prietors as provided for in the Wajib-ul-arz 
the plaintiff had lost all rights to resume 
possession of tho land on its re-appearanoe. 

IV. Tho case of Kanshi Das v. Jitoan 
Khan. This suit related to proprietary 
land. The plaintiff, Kaushi Das, a malik 
qabza in the village, sued the Balooh pro¬ 
prietors for recovery of possession, the land 
having re-appeared after submersion. The 
claim was dismissed by the Tahsildar on the 
strength of the YVajib-ul-aiz, but on appeal 
was decreed by the Judicial Extra Assistant 
Commissioner. On further appeal the final 
judgment was delivered by the Additional 
Commissioner, Mr. (now Sir Charles) Roe, on 
the 12th June 1884, and he held that, accord¬ 
ing to the custom of this particular village, 
a proprietor who was not descended from 
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the Baloch founder thereof, no matter whether 
he was a malik qabza or an occupancy tenant, 
lost all his rights in his land by reason 
of its submersion in the river. After 
referring to Sultan Khan v* Syed Mahomed 
Shah (5), Raja v . Sarfaraz (8), which 
were relied upon by the plaintiff, Mr. 
Roe remarked in his judgment:—No doubt 
the judgments quoted do lay down the rule 
that the custom is to be presumed to be in 
favour of the tenant until tne contrary is 
proved, but what is the particular custom 
in each village is a question of fact to be 
proved by evidence. Of course, if there were 
no evidence, i. e , if there were no entry in 
the Wajib-ul -arz and no precedent, the land 
would go to the tenant. But this is all 
that can be held to be laid down by the 
rulings of the Chief Court.’* 

In the present case we have as evidence 
of custom: 

I. The entry in the Wajib-ul •arz; 

It* the evidence of defendants’ wit¬ 
nesses; 

Ilf. and of the Patwari.” . 

The words of the Wajib-ul-arz, clause 21, 


ft K 


fft 


.make no special mention 

of tenants or even malik qabza , they go 
much further than this; they assert that all 
land thrown up by the river goes absolutely 
to the family of Ghulara Muhammad, the 
Baloch proprietors. No one else—be he pro¬ 
prietor or tenant—has any claim to it. It is, 
therefore, unnecessary to decide the precise 
status of the plaintiff. He is not one of 
Ghulam Muhammad’s family and, therefore, 
he can have no claim, if the above clause is a 

correct exponent of custom. 

.The Wajib-ul-aiz derives its force, 

not from its professing to be an embodiment 
of a contract, but from its being presumed under 
the Land Revenue Act to be a correct expo¬ 
nent of existing custom. The fact that only 
a portion of the village were consulted when 
it was drawn up would, no doubt, lessen the 
value to be attached to it, but that is a very 
different thing from saying that it is invalid 
becausetherepresentativesof thepartiesin suit 
were not parties to the agreement. Whether 
they were present when the Wajib-ul*arz was 
drawn up or not, it is equally incambent on 
them to rebut by good evidence the presump¬ 
tion of its correctness. In the presen tease this 
presumption is unusually strong on account of 


the case quoted by the Judicial Assistant in 
which two occupancy tenants actually sued to 
have this very clause in the Wajib-ul-arz 
altered and their suit was dismissed on the 
ground that the entry was correct”. 

As regards the village of Girote, (prior to 
the present litigation), this is the latest 
expression of judicial opinion on the question 
of custom which is now under consideration 
before us, and is all the more valuable 
because it proceeded from an officer of the 
experience and acumen of Mr. R) 8j who not 
long after rose to be a Judge of this Court 
and whose expositions of the rules of custom 
prevailing in the different parts of this 
Province hav6 always been regarded with 
the greatest respect. 

After the above-mentioned deoision of 1884 
by Mr. Roe, no disputes seem to have arisen 
between the Baloch proprietors and any 
malik qabza or occupancy tenant with regard 
to recovery of possession of land belonging 
to the latter on its i e-appearance after its 
submersion in theriver, until at the commence¬ 
ment of the Settlement operations in 1890 
some of the qabza maliks applied for an 
amendment of paragraph 21 of the Wajib-ul- 
arz of 1858. As we have seen above, the 
application of the qabza malik? was rejected 
finally by the Settlement Collector on the 1st 
April 1892; and a second attempt by the 
qabza. maliks to get the proposed entry in the 
Wajib ul-arz revised wasalso frustrated by the 
final order passed by Mian Ghulam Tarid in 
the 14th July 1893. 

In support of the appellants’ case, then, we 
have 

(1) the entry in the Wajib ul-arz of 1858; 

(2) a similar entry in the Wajib-ul-arz 
of 1892, which was made after a hot contest 
between the Baloch proprietors and the 
qabza maliks’ and 

(3) no less than four judicial precedents, 
spread over a period of about twenty years 
from 1863 to 1884, in which the rights of the 
Baloch proprietors of this village to take 
proprietary possession of the lands of 
occupancy tenants or qabza maliks on their 
re- appearance after submersion in the river 
were recognized and repeatedly confirmed after 
prolonged litigation. In not one single 
instance was the land of an occupancy tenant 
or of a malik qabza restored to him by 
judicial authority after it had been carried 
away by the river, and it is a point of somo 







[19H 


282 


INDIAN OASES. 


MUHAMMAD CH1RAGH KHAN V, AMIR CHAND, 

importance in favour of the appellants that, in 
spite of the exception made in paragraph 21 
of the Wajib-ul-arz in favour of Jhaoji Mai, 
whose newly-purchased land was then under 
water, as soon as that land re-appeared from 
the river it was taken possession of by the 
Balooh proprietors, and their right to take 
possession of it in accordance with the general 
rule of forfeiture laid down in the Wajib-ul- 
arz was folly upheld by Mr. Johnstone, 
Assistant Commissioner, in 1863 in the case 
of Ram Kaur v. Allah Yar Khan , to which 
reference has been made above. It seems 
to us, therefore, that so far as this village of 
Girote is concerned, the appellants have made 
out a very strong case in support of their 
position that when the land of any malik q ibza 
is carried away by the river action, the 
owner thereof loses his proprietary rights 
therein and that on its re-appearance the 
land becomes the exclusive property of the 
Baloch proprietors. The fact that two out 
of the four judicial precedents noticed above 
relate to occupancy land, and not to pro¬ 
prietary land, makes no difference so far as 
this village is concerned, for after the Wajib- 
ul-arz of 1858 had been drawn up it wai 
judicially decided in 1865 in the ca^e of 
Ali Mohammed v. Allah Yar that in Mauza 
Girote occupancy tenants and ( 7163 a maliks 
were on the same footing, and this vie w was 
again emphasizsd in tli 9 judgment of Mr. 
Roe in the case of Bawi Kanshi Das v. Jiwm 
Khan , which was decided in 1884. 

We may now briefly notice the rulings of 
this Court which have been relied on by the 
appellants’ learned Counsel. Dilsu'ih Ram v. 
Nathu Singh (1) has settled once for all that 
entries in a Wajib-ul-arz relating to questions 
of custom are not agreements between the 
members of the pioprietary body but that 
they are presumptive evidence of the exist¬ 
ence of the rules of custom embodied therein. 
In Ahmad Shah v. Khuia Rakhsh (2) it was 
held, on the strength of an entry in the Wajib- 
ul-arz of Mauzi Muradpur, Tahsil Alipore, in 
the Muziffargarh District, that an adna malik 
in that village could not recover possession of 
his land which had been submerged and had 
thereafter re-appeared from the river without 
paying huq juri to the ala malik who had 
taken possession of it. Thus the rights of the 
ala maliks to take possession of the lands of 
the adna mali.is on their re-appearance from 
the river as laid down in the Wajib-ul-arz 


of the village were affirmed. In Sahib Din 
v. Ham Din (3) it was held that in cases of 
alluvion and diluvion according to the 
custom prevailing in Mauza Khanpur, District 
Gujrat, a proprietor loses all his rights on the 
submersion of his lands, as such land on restora¬ 
tion becomes shamilat-deh and ceases to be the 
exclusive property of the proprietor to whom 
it belonged at the time of submersion. The 
entries in the Wajib-ul-arz of the village of 
the years 1868 and 1891 were given effect to 
although it would seem that there were no 
judicial precedents showing that the entries 
in the Wajib-ul-arz had been recognized before 
as having a binding force. In Farther 
Appeal No. 1208 of 1907, the learned Chief 
Judge Sir William Clark, held that in 
village Madwal, Tahsil Alipore, an adna 
proprietor loses his proprietary rights in 
his land which is submerged in the river 
and is on its re-appearance taken possession 
of by the ala proprietor. The entry in the 
Wajib-ul-arz of the village was acted upon. 

The learned Advocate for the respondent 
has strenuously contended that the custom set 
up by the appellants is most inequitable, 
inasmuch as it is directly opposed to 
the principles of universal law 
and justice underlying the enjoyment of 
proprietary rights in land which have been 
explained with such lucidity by their Lord¬ 
ships of the Privy Council in the well-known 
Lopez case [Lopjz v. Mudiun Afohun Thakoor 
( 12 )J that in order to succeed in this 
case the appellants must give strict proof of 
such custom, and that such proof is not 
afforded by the entries in the Wajib-ul arz of 
1853 and of 1892 and by the four judicial 
precedents relating to this village upon 
which reliance has been placed by the 
appellant’s Counsel. The first part of the 
argument may at ouoe be accepted as 
correct, for it must be conceded that the 
custom as to the loss of proprietary rights by 
a malik qabza in his laud which ha 9 been 
submerged is primd facie inequitable; and 
we further think that very satisfactory proof 
of such custom must be forthcoming before 
a Court of Law oau be called upon to enforce 
it. I he authorities cited by the learned 
Advocate do not go beyond this; and we 
certainly are not prepared to subs¬ 
cribe to the proposition which the 


(12) U \V. K. 11 (p. 0 .); 5 B. 
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learned Advocate endeavoured to press on 
our attention to the effect that the custom 
sought to be enforced by the appellants is 
so contrary to all notions of justice, equity 
and good conscience and so incongruous with 
modern conceptions of rights of ownership in 
land in a civilized society that the Courts 
should pronounce it as absolutely unreason¬ 
able and should decline to recognize and act 
upon it. 

We may here briefly notice the rulings 
cited by the respondent’s Advocate in 
support of his position. 

Sahib llai v. Khair Shah (4) is 
referred to with approval in Sultan Khan v. 
Syed Mahomed Shah (5) which is the leading 
authority for the proposition that, in the 
absence of a custom to the contrary, an 
occupancy tenant whose land is submerged 
by river action does not lose his rights therein 
by reason of ifs submersion. This Full 
Bench case related to a plot of land situate in 
Mauzu Khai, Tahsil Khushab, which 
had been carried away by the action of river 
Jbelum. The Wajib-ulaiz of the village 
contained no provisions as to whether the 
rights of occupancy tenants in such of their 
lands as were submerged were lost or not, 
and the Courts below had found in that case 
that in the village of Khai and in the neigh¬ 
bouring villages there was no established 
oustom as regards the loss of right by occupancy 
tenants inlands which had re-appeared after 
submersion. Boulnois, J., after referring to 
Sahib Raiv. Khair Shah (4), Bhup Singh v. 
Sardha Singh (13), observed in his judgment at 
page 153: 'it is clearly the opinion of the 
majority of theJudges of this Court that, in the 
absence of custom to the contrary, the land 
occupied by an hereditary cultivator, whether 
carried away by, or submerged in, a river, is 
not lost to him if it is thrown up again by the 
river or is left uncovered by the water. bince 
there were no provisions in the Wajib-ul-arz 
of the village on the subject, and no satis¬ 
factory evidence of the alleged custom relied 
upon by the proprietors, who were defendants 
in that case, was given, the question of loss 
of rights in the submerged land was 
decided by this Court upon general principles 
a-pplicable to such cases, and the soundness 
of those general principles is in no way dis¬ 
puted in this present case. The Full Bench 
ruling does not, therefore, help the respondent. 

(13) 108 P. R. 1876. 


Lai Shah v. Karim BuJah (6) related to 
land, situate in Mauza Khairpur, Tahsil 
Khushab, and the question for consideration 
in that case was the same as in the Full 
Bench case just cited. The case for the pro¬ 
prietors was somewhat stronger than the 
Full Bench case, in so far as there was an 
entry in the Wajib ul-arz of the village to 
the effect that occupancy tenants lost all 
their rights when their land wassubmerged and 
that on re-appearance the proprietors had a 
right to occupy it. Apart from the entry 
in question, however, there was no satis¬ 
factory evidence of the assertion of the 
alleged right by the proprietors or of the 
forfeiture of t^e right on the part of the 
tenants; and it was held that the mere 
entry in the Wajib ul arz was not sufficient 
evidence of the oustom set up by the pro¬ 
prietors, especially as the Wajib-ul-arz had 
not been attested by the occupancy tenants. 
After observing that there was no uniform 
custom established in the Shahpur District 
among the villages affected by river 
action as regards the rights of occupancy 
tenants being destroyed upon submersion of 
their lands, Plowden, J., says at page 264 of 
the report: — 

“We are thus, it seems to me, driven back 
to the village of Khairpur, and the question 
whether there is any custom in that 
village by which the hereditary cultivators* 
right is extinguished. And that question 
must, I think, be answered in the negative. 
All that it has to rest upon is the ex parte 
statement, as it may be fairly described, in 
the Wajib-ul-aiz, and the fact that upon 
two previous occasions the maliks have 
without objection (as it seems) taken 
possession of lands submerged upon 
emersion. I do not think that can be said 
to establish a custom which is to take effect 
to deprive a hereditary oultivator of a right 
of property, which, in the absence of custom, 
he is by law entitled to retain. It is quite 
unnecessary, and would be most difficult, tolay 
down any proposition as to what would be 
proof of a custom in a particular village, 
sufficient to oblige a Court to affirm its 
existence. But whatever might be said of 
other villages where the instances had been 
frequent or the practice uniform for a con¬ 
siderable period, I think that all that can 
be affirmed as to this village is that there is 
no established custom.** 
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It is clear from the abeve passage that 
the qae3tion of the existence of the custom 
such as we are considering in this cise has 
to be decided with reference to the amount 
and quality of the evidence adduced in 
each particular case as regards the pre¬ 
valence of the custom in the village con¬ 
cerned; and if satisfactory proof of the 
prevalence of such custom in any particular 
instance is forthcoming, the general principles 
laid down in Sultan Khan v. Sysd Mahomed 
Shah (5) and Lai Shah v. Karim Buksh (6) 
will not stand in the way of such custom 
being enforced. 


In Ohiragh v. Turel Khan (7) it was 
found that there was no established custom 
in Mauza Shergarh, Tahsil Khushab, whereby 
a malik qibza loses his right in lands which 
have been submerged by river action. There 
was no express provision on the subject 
in the Wajib*ol»arz of the village; and after 
examining a judicial decision between the 
parties, which was relied upon by the full 
proprietor as against the malik qahza as 
having already settled the question in dis¬ 
pute, and after noticing two other cases 
which were relied upon as judicial precedents 
against the claim of the malik qabza, Plo.vden, 
J., held that no local custom contrary to 
the general rule of law as enunciated in 
the previous decisions of the Court had 
been established in that case, The judicial 
precedents relied upon by the full proprietor 
were clearly distinguishable from the case 
before the Courl; and in the absence of an 
express provision in the VVajib ul arz 
bearing on the question of custom involved 
the case for the malik qahza stood wholly 

unrebutted. 




liaja v. Sarfraz (8) 

the respendent. In that case, which 
one relating- to village Sadda Kambo 
Tahs.l Shah pur, certain occupancy tens 
whose lands had been submerged 
had on their re appearance been ta 
possession of by the proprietors were h 
to be entitled to recover those lands, beca 

W f , found that ^e provision in 
Wajib-ul-arz of the village as to the 
cupancy tenants preserving their rights 
payment of revenue during the period 
submersion had been duly acted upon 
them. The ruling i n effect was that 
custom to tho contrary being proved,’ 



occupant;/ tenant did not lose his ocoupanoy 
rights merely by reason of his land being 
submerged; and that though there did exist 
ia the village concerned a custom by which 
occupancy tenants bsoame liable, under 
certain circumstances, to lose their rights 
on the submersion of their lands, still 
□ nder that oustom the tenants coaid preserve 
their rights intact, notwithstanding the 
submersion of their land, by paying the 
revenue assessed thereon daring the period 
of submersion, though if they failed to do 
so during such period, their right of oo- 
cnpanoy ceased to exist. This ruling 
certainly does not go to support the sweep¬ 
ing proposition sought to be laid down by 
the respondent’s Counsel that a village onstom 
sanctioning the loss of rights in land on its 
submersion mast always be considered as uu- 
teasonable and that Courts of Law should not 
enforce such a custom. 

The next ruling relied open by the respond* 
ent s advocate is Ohulam Mohay»ud»din v. 
F.nz Bikhsh (9). In that case which 
relates to Mauza Bnllewahan, Tahsil Muzaf* 
fargarh, the land of certain adna maliks had 
bean washed away by the river Cbenab, and 
on its re-appearanoe it was taken 
possession of by the ala maliks on the 
strength of an entry in the Wajib-ul-arz 
of the village to the effect that the sub* 
mersion of adna maliks ’ lands worked a 
forfeiture of their proprietary rights. It 
was found in that case that the Wajib ul* 
arz of the Settlement of 1866*67 contained 
no provision on the subject, shewing that 
there were at that time no adm maliks 
holding land on adhlapi tenure. The oustom 
relied upon by the ala maliks was recorded 
in the later Wajib-ul-arz of the Settlement 
of 1873 79 and there was no other evidence 

of auy value on the record iu support of the 
alleged custom. The village Patwari stated 
that in some instances the adna maliks whose 
lands had been submerged and had sub¬ 
sequently re appeared had abandoned their 
claims, and that mutations in favour of 
ala malms had been made by consent, and 
some u bn maliks also gave evidence support¬ 
ing the Patwari. There were uo judioial 
piecedents at all relating to the village in 
question either for or again 9 t the alleged 
rig it. of the ala tniliks to claim the owner* 
s up of submerged lands belonging to adna 
mi i\$, aud this Court held that tho evidenog 
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1q support of the provisions of the Wajib- 
ul-arz of 1879 was quite insufficient to 
establish the custom set up by the ala maliks . 
It is clear, therefore, that in the case under 
consideration it was only the solitary entry in 
the Wajib-ul-arz of one Settlement 
that was relied upon by the ala maliks 
in support of their claim; and the ruling of 
this Court, that in the absence of evidence 
that this entry had been acted upon, it 
could not be held that a custom in favour 
of the ala maliks had grown up iu the 
village, can be of no great value in the 
present case in which the existence of the 
custom alleged by the Baloch proprietors has 
been proved not only by the entries in two 
successive Wajib ul-araiz, but also by 
judicial decisions spread over a period of 
about twenty years. 

Dewa Singh v. Bithambar Das (10), again, 
does not afford us much assistance. There 
the dispute was between the occupancy 
tenants of village Pakhiwan in the Q-urdas* 
pur District and their landlords, and it was 
held that by the custom of that village the 
land of occupancy tenants which is 
recovered from the river Ravi after sub¬ 
mersion does not revert to the proprietors. 
The entry in the Wajib-ul-arz supported 
the alleged right of the proprietors, but, 
as held by this Court, it had no special 
value as a statement of custom, because it 
did not appear to have been uniformally 
aofced upon, and, as an agreeraeut between 
the parties, it was worthless, because the 
occupancy tenants were not shown to have 
agreed to an arrangement by which their 
interests were disregarded. 

Jangi v. Dalipa (11) is a recent ruling 
by the Financial Commissioner, Punjab, 
(Mr. M. W. Fenton), and it is to the effect 
that an entry in a Wajib-ul-arz, which lays 
down that occupancy tenants lose the portion 
of their tenancy which is submerged by a 
river, and that it goes to the owners on 
recovery, who will reduce the rent pro rata , 
is not enforceable (1) as being without con¬ 
sideration and (2) as being opposed to the 
provisions of Regulation Xf of 1825. it 
^ill be observed that in that case the entry 
in the Wajib-ul-aiz of 1869 was relied upon 
by the proprietors as an agreement between 
the occupancy tenants and themselves; and 
the learned Financial Commissioner held 


that the alleged agreement, being one without 
consideration, was not enforceable as such, 
and being one relating to alluvion and 
diluvion was prima facie opposed lo the 
express provisions of Regulation Xr of 
1825. Viewed as a record of custom the 
said Wa jih-uJ-arz entry was held to be of 
no value, (1) because the Wajib-ul-arz of 
the previous Settlement of 1851 contained 
no provision similar to the one in the 
Wajib ul-arz of 1869, and (2) because there 
was no evidence that prior to 1869 the 
practice iu the village was in accordance 
with the conditions laid down in the Wajib- 
ul-arz of that year. The learned Financial 
Commissioner further held, following 
Roshan v. Pohlo (14), that, in the absence of 
proof of custom to the contrary, the general 
rule in the Punjab must prevail, viz., that an 
occupancy tenant does not lose his right by 
reason of the land of his holding being 
submerged. He, then, proceeded to consider 
whether in the case before him the proprietors 
had proved that a custom contrary to the 
general rule existed in their village, and he 
came to the conclusion that they had not. 
No judicial precedent relating to the village 
in question was forthcoming; and the pro- 
pi ietors relied upon the solitary case relating 
to another village in which, on the strength 
of an entry in the Wajib-ul-arz, it was held 
that occupancy tenants had lost their rights 
by reason of the submersion of their land. 
On the other hand, there was, according, to 
the learned Financial Commissioner, a mass 
of evidence in decided cases relating to a 
large number of villages in the same Tahsil 

to the effect that occupancy tenants were 

0 

entitled to recover diluviated land inspite 
of provisions in the Wajib ul-arz to the 
contrary. It is clear that the considerations 
which influenced the decision of the Finan¬ 
cial Commissioner iu the case under con¬ 
sideration do not apply to the case before us, 
and it will be observed that both Sir L. 
Tupper, in Roshan v. Pohlo (14), and Mr. 
Fenton, in Jangi v. Dalipa (11), 
agreed in laying down that if a custom is 
proved to exist in a village to the effect 
that occupancy tenants lose their rights in 
their lands on submersion and that on re¬ 
appearance they revert to the proprietors, 
such custom can be given effect to. Strict , 

(14 8 P. R. 1901 Rev. 54 P. L. R. 1901, 
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proof or the existence of such a custom 
mast, do doubt, be demanded, and it will be 
a question for consideration in each case 
whether, with reference to the evidence on 
the record, such proof has or has nob been 
adduced by the party concerned. 

Upon a review, then, of the whole evi¬ 
dence in this case and of the authorities 
cited on both sides, we hold that a local 
custom or usage has been proved to exist 
in the village of Girote, Tahsil Khushab, 
whereby a malik qabza whose land is sub¬ 
merged loses all his proprietary rights in 
that land, and on its re-appearance it 
becomes the property of the Baloch pro¬ 
prietors. We accordingly accept this appeal, 
and setting aside the decree of the lower 
Appellate Court, we dismiss the plaintiff’s 
suit with costs throughout. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 
Execution Second Appeal No. 772 of 1913. 

January 21, 1914. 

Present: —Justice Sir George Knox, Kt. 
OMAN PRASAD— Objector — 

Apr ELLANT 
versus 

JANI DURLAB SHANKAR and otfisrs—■ 

Decree-holders—Re spon dents. 

Civil Procedure Code (Act V of 1903,1, s. 11— Exe¬ 
cution of decree—Application by alloyed transferee of 
real decree—Judgment-debtor served with notice—Ex- 
parte order -Res judicata. 

B obtained a decree against J on tho 29th of August 
1905 and applied for execution of tho decree on the 12th 
March 1908. The proceedings resulting from this 
application were infructuous. Later on, on tho 2Gth 
of January 1910, one D applied for oxecution of tho 
same decree claiming to be tho transferee of tho 
decree. Notices were issued. J did nob respond to 
the notice. The Court then on the 12th February 
1910 ordered the issue of notice calling upon J to show 
cause why an order for his arrest should not be made. 
J again made no appearance but as D failed to pay 
tho process fee for his arrest, his application was dis¬ 
missed. D again applied for execution on tho 13th 
of January 1912 and this time a representative of J 
appeared and objected that as D was neither the 
decree-holder nor a transferee of the docroo he had no 
right to take out oxecution: 

I£eld t that the order of tho 12th of February 1910 
granting tho application of D operated as res judicata 
as to his right to execute tho docroo and that J could 
not go behind that order. 

Behari Lai v. Majid Ali , 24 A. 138; A. W. N. (1807) 
29; Sheoraj Singh v. Kamcshar Nath , 24 A. 282; A. \V\ 
N. (1902) 63 and Dhonkal Singh v. Phakkar Si null 
15 A. 84; A. W. N (1893) 36, referred to. 


Execution Second Appeal from the decree 
of the Subordinate Judge of Aligarh, dated 

12th May, 1913. 

Mr. M. L. Agarwala , for the Appellant. 

Mr. Balieo Bam Dave , for the Respondents, 

JUDGMENT.—These execution proceed¬ 
ings arise out of a decree, which was passed 
on the 29ih of August 1905, in favour of 
Dube Bhnla Nath against Jauki Prasad. 
Oman Prasad whose name appears as 
appellant in this Court is the legal 
representative of Janki Prasad deceased. 
Dube Bhola Nath applied for execution 
of the decree on the 12th of March 
1908. The proceedings resulting from 
that application were infructuous. On 
the 26th of Januaiy 1910, Jani Durlab 
Shankar and others came before the Court 
whose duty it was to execute the decree 
and applied for execution. The usual 
notices were issued. Bat so far as the 
record shows no notice was served upon 
Dube Bhola Nath. Janki Prasad in no way 
responded to the notice issued to him, and the 
next order was an order issuing notioa calling 
upon him to show cause why he should not 
be arrested. This notice was duly served 
upon him. To this he made no response. 
Apparently those who had applied for 
execution of the decree failed to pay the 
process-fee for arrest, and the application 
was dismissed. Nothing further was done 
until the 13.h of January 1912 when 
Jani Durlab Shankar and others applied 
as before for execution. This time Oman 
Prasad appeared and objected inttr alia 
that the application was birred by time, 
and that the real decree-holder being Dube. 
Bhola Nath, Juui Durlab Shankar and others 
had no right to take out execution. The 
Court of first instance, holding that Jani 
Durlab Shankar and others were neither 
the decree holders nor transfereesof the decree 
and wore not competent, to apply for 
execution, dismissed the application. Jani 
Durlab Shankar ami others appealed. The 
lower Appellate Court, agreeing with the 
lower Court that, the applicants were neither 
the decree holders nor transferees of the 
decree, went on, however, to hold that the 
order of the l‘2th of February 1910amounted 
to an order granting the application of Jani 
Durlab Shankar and others. This order 
was held ns having the force of res judicata 
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and that Oman Prasad cannot go behind 
it. The lower Appellate Court remanded 
the case for decision on the merits. The 
present appeal i3 from this order. Ifc 
is contended that the application for 
execution is time»barred, that the order 
of the 12th of February 1910 ha 9 not the 
force of res judicata and that the applicants 
cannot be brought on the record as decree- 
holders, they not having been brought on 
the record up to the present moment. The 
lower Appellate Couit in arriving at its 
decision that the order of the 12 oh of 
February 1910 had the force of res julicata 
relied upon the case of Pehari Lai v. Majid 
Ali (1), also Shcoraj Singh v. Ramesha* Nath 
(2). These cases were’ again cited in this 
Court on behalf of the respondents. The 
learned Counsel for the appellant contends 
that there is a sharp distinction between 
the case of Sheoraj Singh v. Kameshar Nath 
(2) and the present case inasmuch as 
in the former case the judgmentdebtor 
appeared in Court and filed objections. 
His argument is that the notice which was 
served in the present case gave no indication 
to Oman Prasad as to the title under which 
Jani Durlab Shankar and others were 
taking out execution proceedings. There is 
that difference between that case 
and the present case and it is to be 
noted that in the case of Sheoraj Singh 
v. Kameshar Nath (2) the Court consider¬ 
ing the principle laid down in Dhonkal 
Singh v. Phakkcr Singh (3) held that it did 
not apply to the disposal of objections of 
this kind raised in the execution of decree 
cases. I am of opinion that the present case 
is sufficiently covered by the cases cited in 
the lower Court’s judgment; and I agree 
with the lower Court. The result is 
that this appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

(1) 24 A. 138; A. W. N. (1897) 29. 

(2) 24 A. 282; A. W. N. (1902) 63. 

(3) 15 A. 84; A. W. N. (1893) 36. 


CALCUTTA HIGH COURT. 

Original Civil Suit No. 438 op 1911. 

Augost 4, 1913. 

Present :—Mr. Justice Chaudhuri. 
GOURI SANKAR BYAS — Plaintiff 

versus 

NIADAR SING and another— 

Defendants. 

Hindu Law—Inheritance— Yati, meaning of— Sat- 
shya —Chela and sisya, distinction between. 

The virtuous pupil, sat-sisya, takes the property 
of a yati or ascetic. 

The virtuous pupil is one who is assiduous in the 
study of theology, in retaining the holy science and 
in practising its ordinances. 

There is a clear distinction between a chela and a 
sisya. A chela is a personal attendant who may be 
raised to the rank of a sisya. 

A yati means a bhikshu , a sanyasi , an ascetic or 
anchorite. 

A Brahmin , who left his home in the Punjab, lived 
in Burra Bazar, the very heart of Calcutta, earned 
money by paths and poojas, did not give up his sacred 
thread, did not take the danda, wore leather shoes 
did not dress himself in gerooa or red clothes, de¬ 
posited money in different Marwari firms in Calcutta 
which carried interest, and on one occasion went to 
his native village and purchased property of con¬ 
siderable value, was not a yati or ascetic. 

A person who lives with his mother and brother 
although he is always with a certain sadhu , cannot be 
said to be a sat-sisya of that sadhu to entitle him 
to inherit the sadhu’s property. 

Mr. R. N. Mitter (with him Mr. 0. G . 
Ghcse) instructed by Babu Achal Nath Mitter 
Solicitor, for the Plaintiff. 

Mr. 5. K. Mullick (with him Mr. S. N. 
Dutt) instructed by Babu Amar Nath Qhose * 
Solicitor, for the Defendants. 

JUDGMENT. 

Chaudhuri, J.—The plaintiff alleges that 
one Pandit Sobharam Sadhu, who was also 
known as Sadhu Sudarsan Das, was by 
caste a Brahmin and by faith and profession 
a religious mendicant, having renounced his 
family, relations and original home in 
Zillah Rohtak in the Punjab when he 
was only a boy ten years old; that Pandit 
Sobharam never married, and permanently 
resided in Calcutta and practised religious 
austerities, and down to the time of his 
death led 'the life of a religious Hindu 
mendicant; that he died intestate at the 
age of 80 or thereabouts, on the 28th 
September 1910, leaving no issue of his 
body, no brothers, nephews or sister’s son 
por any blood relations either op his 
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father’s or mother’s side. That inasmuch 
as he was a Sadhu, and had entered into 
the religious order of Bhikshusor mendicants, 
his relatives had no right to succeed to 
him; that he had taken the plaintiff as 
his religious disciple or cheh when the 
plaintiff was only ten years old, and that 
the Sadhu thereafter performed the initiation 
ceremony of the said religious order 
upon the plaintiff, who thus became the 
recognised chela or disciple of the said 
Sadhu, and that he alone is entitled to 
succeed to the estate and effects left by 
the said Sadhu, as his heir according to 
Hindu Law in preference to the defendants 
who, the plaintiff alleges, have falsely put 
forward a pretended relationship to the 
said Sadhu. The plaintiff further alleged 
in his plaint that the Sadhu who used 

to be revered by a large number of people 

in the town of Calcutta and other places 

in India was the recipient of various 
donations of money from various persons 
in order that the said money might be 

spent by him in religious and charitable 
purposes according to his absolute discretion, 
and in this way the said Sadhu during 
the whole period of his life as such 
“Bhikshu or religious mendicant” as aforesaid 
came to have in his hands, from time to 
time, considerable sums of money where vith 
after defraying the expenses of such religious 
and charitable works as he considoro! proper, 
he used t> deposit the surplus for safe 
custody with several respectable Hindu 
firms in Calcutta in whom he could trust, 
such as the firm of Messrs. Juggernath- 
Madan Gopal of No. 70, Cross Street, 
Calcutta, where he had deposited Rs. 3,000, 
and that of Messrs. Dhunraj-Gunpat Rai 
of No. 42, Armenian Street, Calcutta, with 
whom ho had deposited about Rs. 2,600. 

The plaintiff further alleges that the 
defendants, on coming to learn of the death 
of the said Sadhu in Calcutta and having 
discovered that he had left some money in 
deposit with certain Hindu firms in Calcutta, 
began to pretend as aforesaid to b* the 
distant kinsmen of the deceased Sadhu, 
and surreptitiously and without any notice 
or intimation to the plaintiff applied for 
and fraudulently obtained a certificate under 
the Succession Certificate Act of 18S9 from 
the Court of the District Judge of Rohtak 

to the estate of the said deceased, and on 


the strength of suoh certificate were trying 
to realise and appropriate the said sums of 
money. He, therefore, prayed that it might 
be declared that the plaintiff was the sole 
heir under Hindu Law of the said Sadha 
and entitled to his estate and effects, and 
that the succession certificate should be 
annulled by this Court, for an inquiry for 
the ascertainment of the assets which the 
said deceased died possessed of, and for other 
relief. 

The first question, therefore, is as to 
whether the deceased was a religious 
mendicant or a yiti, and whether the 
plaintiff as his chila was entitled to succeed 
to him. 

There is no doubt about the law on this 
subject. According to the text in Yajoa- 
valkya the heir3 of a hermit, of an ascetic, 
and of a professed student are, in their 
order, the preceptor, the virtuous pupil, 
and the spiritual brother and associate in 
holiness. Yajnavalkya II, 138. 

The commentary on the text is that the 
virtuous pupil, sat-sisya, takes the pro¬ 
perty of a yiti or ascetic. The virtuous 
pupil, again, is one who is assiduous in 
the study of theology, in retaining the 
holy science and in practising its ordi¬ 
nances. 

The next question that I have to deoide 
is, is the plaintiff the sisyi and sat sisyi 
of the deceased? The text quoted above 
is the only text relating to succession to 
the property of a yati and subsequent 
commentaries and works on Hindu Law 
have dealt with this text alone in dealing 
with the matter. Miyne in his Hindu 
Tia.v, page 816, 7th edition, paragraph 603, 

says this : — 

“One who has entered into an Older of 
devotion is also excluded from inheritance, 
since he has of his own accord abandoned 
all earthly interests. The persons who 
are excluded on this ground come under 
three heads, tis., the Vanaprasatha, or 
hermit; the Sanyisi or yati, or asootio; 
and the Brahtnaohari, or perpetual re¬ 
ligious student. In order to bring a 
person under these heads, it is necessary 
to show an absolute abandonment by them 
of all secular property, and a complete 
and final withdrawal from earthly affairs.** 

The plaintiff alleges, as I have 
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mentioned, that the Sadhu left his house when 
he was ten years old, and, as it is stated, 
that he gave up his home and all his 
earthly oonnection with his family ; that 
he came without any money, but that he 
has left a fairly large sum of money in 
Oamutta, is not disputed. Then how did 
he make this money?. If he brought it 
rrom his house it does not show complete 
abandonment of all earthly interest. If 

•.o ^ L de,fc in Calcutta, how did he make 
itr The plaintiff alleges in the plaint 
that he received large sums of money 
from different parts of India, which were 
entrusted to him for charitable purposes, 
and this is the residue left over. There 
is absolutely no evidence that he ever 
received money in this way, and, therefore, 

I cannot but hold that he earned this 
money while in Calcutta. The plaintiff 
gives no explanation how he made it. That 
he left Rohtak and lived in the very heart 
of a large commercial town, in Burra 
Bazar, shows that he had no intention of 
taking the sanyas and that be rather pro¬ 
fitably employed his time, when he was 
living in Burra Bazar. I think it is ridiculous 
to ask me to hold that a person of this 
character lias satisfied the description of a 
yati” as it is contained in the Hindu 
Law books. The plaintiff claims to succeed 
on an exceptional rule of succession and 
he must show that the requirements have 
been fulfilled. It has been rather poetically 
and unconvincingly argued that in the 
old days people were “giants” and that 
the present generation is a generation of 
pigmies,” and, therefore, a modern yati need 
not satisfy the ancient standard. I am 
unable to hold that in interpreting this 
particular text of the Hindu Law the old 
standard should be lowered. It must be 
shown that the person was a “yati” accord¬ 
ing to its accepted meaning. The text has 
been strictly construed in different Courts 
in India. The Madras Court has refused 
to hold that it applies to Sudras because 
a yati belongs to an asram to which only the 
twice born class is admitted. Dharmapuram 
Pandara Sannadhi y. Virapandiyam Pillai 
( 1 ). 

Witnesses have said that the deceased was 
(l) 22 M. 302. 


a religious Brahmin; that he was not a 

mendioanfc in the sense that he begged 

and lived upon what he obtained by beg- 

ging; that he practised his religion in a 

small room on the 3rd story of Monohar 

-Dass s Katra, which is a very populous 

quarter inhabited by a large number of 

Marwari merchants. He is respectfully 

spoken of by some of the witnesses as a 

Mahanta,” some called him a “Babaji.” 

He appears to have been a Brahmin who 

lived in Burra Bazar and earned money 

as such, that is to say, by performing, from 

the evidence that has been given although 

slender, 'paths and poojas ” in different 
places. 

The plaintiff said that the Sadhu 
had Dot given up his sacred thread, had 
not taken the danda y and did not wear 
sanayasV s clothes, because he was a 
Ramanuja Vaisnab, and according to the 
custom amongst Yaisnabs of this class it 
was not necessary to give up the sacred 
thread and take the danda , although some 
of them did become dandis. He wore leather 
shoes and dressed himself in the ordinary 
way, and did not dress himself in gsrooa 
or red clothes. 

I am not satisfied that there is any 
ground for holding that he was a yati . 
The plaint distinctly made him out to ba 
a religious mendicant, which has not been 
proved. 

The next question is, has the plaintiff 
shown that he is a sisya ? He says he was 
taken as a chela when he was ten years 
old. That he was taken as a sisya is no¬ 
where stated in the plaint. It is merely 
stated therein that he was taken into the 
order, some time later, by which I under¬ 
stand he is referring to the order of a 
religious mendicant. Evidence has been 
given that he lived with his mother and 
brother. I entirely disbelieve the plaintiff 
when he says that he has no connection 
with them, and dees not live with them 
and does not even know where they live, 
although they live in Calcutta. Persons 
in the employ of his landlord have pro¬ 
duced books and have spoken to having 
realized rent from him personally for the 
rooms which they stated he occupied with 
his mother and brother. I accept their 
evideuee as (rue. 
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About his initiation, he is the only wit¬ 
ness with the exception of a person of the 
name of Sugan Chand and another, both 
of whom 1 consider absolutely untrust¬ 
worthy witnesses. I disbelieve Sugan 
Chand’s statement altogether without aoy 
hesitation. He was asked about certain 
allegations, which he had made in an 
affidavit, and he said that he knew nothing 
about them. If those statements were un- 
true he knowingly made them to support 
the plaintiff’s case. If true, his present state- 
ments are untrue. It is impossible to place 
any relianceupou him. I considered his conduct 
so serious, that at one time I thought that 
proceedings ought to be taken against 
him. The other witness called was a person of 
the name of Gobind Ram Sett who came and 
spoke to the plaintiff being a sisya- that he 
knew Sobbaram Sadhu. Ho introduced 
himself as a jeweller who used to live 
in Monohar Dass’s Katra. 
to know this man, and 
to learned Counsel what L 
him. Learned Counsel for 
stated that he did not intend to rely on 
this man at all. Witnesses of this kind 
having been called show that there are 
certain influences at work; some persons 
more influential than the plaintiff have 
been assisting him in this case. It lends 
support to the suggestion that Kanhai ball 
has been engineering the case of the plaintiff. 

1 hold that there is no reliable evidence 
that this mau was ever taken as a sisya 
by Sobbaram. He describes himself as a 
chela in the plaint. There is clear distinc¬ 
tion between a chela and a sisya. A chela is 
a personal attendant who may be raised to 
the lank of a sisya, but there is no evidence 
of any value that, ho was ever taken as a sisya. 
Evidence has been given that he earns his 
livelihood by selling powders and she) bet; 
bow far that is a fact 1 need not determine. 
He has failed to establish his status, and, 
therefore, his suit must fail. Ono of the 
persons called by the plaintiff, lladha Kissen 
Kabani, is a respectable person. The only 
thing that he said about the plaintiff was 
that “he was always with the Sadhu since 
fourteen or fifteen years.” ‘ Sobbaram was 
a Babaji”; “he was a Sadhu.” It has been 
argued that a yati does not. necessarily mean 
a Cauyani, and a pauuago ban been quoted to 
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me which says that a person is a Sanyasi and 
yogi who does work (karma) withouc having 
any desire for the effect (falam) that the 
work would produce. He should not be 
niragin and lie should not bo akriya. That is 
not the definition of a yati in the text that I 
have quoted. “Yati" means a Bhikshu, a 
Sanyasi, an ascetic or anchorite. Some 
reliance lias also been placed on certain texts 
quoted from a work called the Vaisnab 
Dharraa Ratnakar. It is a sectarian treatise 
in which Vaisnabs are described as asramis. 

I do not think it is a work of any authority 
and in fact, judging from certain quotations 
placed before me, I am not prepared to 
attach any weight to the work. One of the 
passages was that a Brahmin who gives up 
the Brahmanic religion by bolding the 
danda is sure to go to hell after death and a 
Sanyasi who also gives up bis sikha yagnopa - 
bit is equal to a Ohandal when alive and goes 
to bell after death. I have gone through 
the book and found certain outrageous pas¬ 
sages relating to the life of Sankaracharya of 
a most revolting character. It i9 only a 
sectarian work, of a controvertial character, 
meant to glorify the Ramanuj Vaisnabs. I 
hold that the plaintiff’s case fails in both 
respects. Sobharam was not a yati and the 
plaintiff has not proved that lie was his sisya 
or sat sisya , aud it must be dismissed. The 
defendants have proved that they are the 
legal heiis of the deceased aud in my view 
they are entitled to his property. They 
have shown by producing a certified copy of 
a conveyance, that in 187 3 some property 
was acquired in the District of Rohtak in the 
name of the Sadhu, and I accept the de¬ 
fendants 1 evidence that the property was 
pm chased by Sobharam which showed that 
he had not only not cut off his connection 
with his native village, but went there and 
acquired property of considerable value. 
There is also evidence that he attended 
the wedding ceremony of the defendant 
Niadar Sing. This is uncorroborated by 
any other evidence, and I am not prepared to 
place much reliance upon it. 

It is also clear from the evidence given 
on behalf of the defendant that Sobharam 
kepi money in different Marwari • firms in 
Calcutta which carried interest; that he 
kept his money with t.wo different firms 
and trauufuiTod hie deposit from out) firm 
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io another - The man seems to have been 
we * nown in Burra Bazar. He lived th ere 
tor a number of years, and it is very curious 

hat not. a single Marwari merchant a great 
many of whom live in and near Monohar 
jJfl s 8 £afra has been called, nor any of the 
members of the firms or their Gomastas with 
whom the money is now in deposit. Wit¬ 
nesses belonging to the old firm which kept his 
money have been called ou behalf of the 
defendant. One of them, a Marwari Gomasta, 
said thafc^ he knew that Sobharam used to 
perform paths ” and was paid for them. 

The suit must be dismissed and dismissed 
with costs. There is not the faintest chance 
of the defendants realising any of the costs 
trom the plaintiff. I was asked to make 
Kanhai Ball responsible for these costs, but 
there is no evidence justifying it. 

Mr. Mullick —The Rule will be discharged 

with costs and we are also entitled to the 

costs incurred before the Registrar on giving 
security. 

The Court.—Y es. 

Mr. Mullick —Wo have put in certain books 
of various firms. May we have them back 
on putting in copies of the entries? 

The Court.—Y es. 

Suit dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 303 of 1011. 

March 20, 1914. 

Present: Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 

ALI HUSSAIN and others—Defendants — 

Appellants 

versus 

1AZAL HUSSAIN KHAN— Plaintiff_ 

Respondent. 

Muhammadan Law— Shia school—Wakf made 
during maraz-ul-inaut -Valid to the extent of one-third. 
Under the Shia Law, a wak / made in death-illness 
{maraz-ul-mautjia valid only to the extent of one-third, 


unless assented to by the heirs, even if possession 
has been delivered under the wakf. 

« \ aZ ? r ^ ussam v - Pajeeq Hussain, 12 tnd. Cas. 730; 
p Baqat ' Ali Kll(ln v ' Anjuman Ara 

r -. 23 ^ at P - 2SG; 7 0.W.N.465, 5 Bom. L. R. 
410; 30 I. A. 94 (P. C.’; Aglia Ali Khan v. Altaf 
Hasten khan, 14 A. 429; A. IV. N. (1892) 187; Abbas 

An v. Maya Ram, 12 A. 229; A. W. N. (1890) 93, re- 
ferred to. ’ 


First Appeal from the decision of the 

District Judge of Jaunpur, dated 23rd May 

1911, 

The Hon’ble Dr. Sunder Lul (with him 
Mr. Haider Mehdi), for the Appellant. 

Mr. B. E. O'Conor (with him Dr. Suleman ), 
for the Respondent. 

. JUDGMENT. — The suit which has given 
rise to this appeal was brought by the plain¬ 
tiff-respondent for possession of property 
the bulk of which belonged to one Gazanfar 
Husain. The remainder of the property 
is alleged to have belonged to Azima Bibi, 
sister of the plaintiff and aunt of Gazanfar 

Husain. The plaintiff claims as heir to both 
these persons. 

Gazanfar Husain died on the 13th of May 
1907 but two days before his death, that is 
on the 11th of May 1907, he executed a deed 
of wnqf m respect of the whole of the disputed 
property under which the appellants were 
appointed trustees of the waqf. The validity 
of the waqf is disputed by the plaintiff on 
various grounds, the principal grounds being 
that, the donor was suffering from death-illness 
vi naiaz-ul-maut ), that he bad no mental 
capacity to make the waqf and that possession 
was not delivered under it. The Court below 
has found that Gazanfar Husain was suffer¬ 
ing from death-illness of which be died, that 
he was in the full possession of his senses 
when he made the waqf, and that he deliver¬ 
ed possession of the property to the mutwallis. 

On these findings the learned Judge has held 
the waqf to be valid only as regards a one- 
third share by reason of maraz- ul-maut (death- 
illness) and has granted a decree to the 
plaintiff for a part only of the property 
claimed. The defendants have preferred 
this appeal and the plaintiff has filed objec¬ 
tions under Order XLI, rule 22, of the Code 
of Civil Procedure, as regards the portion of 
the claim dismissed. 

Accepting the findings of fact of the Court be¬ 
low, the appellants contend that as possession 
was delivered the waqf is valid in respect, of 
the entire property under the Shia Law. It 
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is admitted that Gazanfar Husain belonged 
lo the Aana Asharya or Imami sect of Shias. 
It is stated, however, that ho was an asuli 
and followed the tenets of that school 
among Iraamias, but this is denied by the 
plaintiff. Holding the view that we do, we 
deem it unnecessary to determine whether 
l o was an asuli or an akhbari. 

It is common ground that among Sunnis, 
who comprise the great majority of the 
Musalmaus of India, a gift or way/made in 
mortal illness (maraz-ul-maut) unless assented 
to by the heirs, is valid only to the extent 
of one-third. It is urged, however, that a 
different rule prevails among Shias. If this 
is so, we should apply in the case of Shias the 
law of that sect under the rules of justice, 
equity and good conscience which we are 
bound to administer. [See the ruling of 
their Lordships of the Privy Council in 
llaii Vcedar I]ossein v. lianee Zuhoor-oon• 
Nissa (1)]. We have, therefore, to determine 
whether under the Shia Law a waqf made in 
death-illness is valid as regards the entire 
property if possession has been delivered 
under it. 

Tho case has been argued with great 
ability on both sides and various original 
texts of writers on Shia Law have been cited. 
Many of these woiks have not yet been 
translated into English and we have been 
supplied with translations by the learned 
Counsel of the parties. The opinions of these 
writers, as is usual in such cases, are conllict- 
ing and we have to ascertain as best we can 
what has hitherto been regarded as the law 
on tho subject among Shias in this country. 

We shall first consider the opinions of 
English text-writers on the subject. 

In Baillie’s Digest of Muhammadan Law, 
Iraamia Sect, in the Chapter on waqfs , the 
learned author says at page 212: “The 
contract is not rendered obligatory except by 
giving possession; but when so completed it 
cannot be revoked if made in health, and even 
when mado in death-illness it is equally valid 
if allowed by the heirs, though if dis¬ 
allowed by them it is valid only to a 
third of the deceased’s estate, in tho same 
way as a gift on a muhahat in sale. Some 
of own doctors insist that it should be 

(1) 2 M. I. A, 441; 18 Lug. Hep. 308. 


sustained out of the whole of the estate; 
but the first opinion is the more approved. 

If one in death-illness should make a 
waqf, a gift, a muhahat sale, and also 
emancipate a slave and neither of the 
bets is allowed by his heirs, all are valid 
if they can be carried into effect out of 
a third of his estate”. The above remarks 
are based on the Sharaya-ul-Islam which 
was printed in India so far back as 1S39. 

In the Tagore Law Lectures for 1874 
by Shama Charan Sircar, the rule 
on the subject is thus laid down (page 

864>: 

“Made in death-illuess, a ivaqf or appro¬ 
priation becomes valid (to the full extent) 
if allowed by the heirs; otherwise only 
to the extent of a third (of his property) 
in tho same way as a gift or muhahat 
in sale”. The learned author had before 
him and consulted almost all the works of 
authority on Shia Law, including the works on 
which the appellants rely (see page 169 etseq) 
and he also referred, as he slates in his preface, 
to the Mujtahid (* Law Doctor”) of Lucknow. 
So that it cannot be said that he 
deduced the above rule without consulting 
all the authorities on the subject. 

The latest writer on the subject is tho 
Right Hon’ble Mr. Ameer Ali. In the 
first volume of his well-known work on 
Muhammadan Law he states the Shia Law 
as to ivaqfs made in death-illness in the 
following terms on page 501 (4th Edition): 

“if a waqf be constituted at a time 
when the luaqif is suffering from a death- 
illness, and there is a clear indication of 
an intention on his part to transfer 
possession, it will take effect with reference 
to the entirety of the dedication, pro¬ 
vided the heirs consent, either before or 
after the death of the waqif y otherwise the 
ivr.qf will operate only in respect of one- 
third of the estate of the testator. For a 
waqf is like other acts which take effeot 
immediately such as hiba t sale and similar 
obligations’. If the waqf property is 
covered by one-third of the estate, then 
it is valid as regards the entirety of the 
dedication. If not, each provision will he 
given effect to with regard to its priority 
until oue-third of the estate is exhausted.** 
This learned author also has referred^ in 
tho introduction to his book to the various 
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Shia Jurists on whose authority his conclu¬ 
sions are founded and among them he 
enumerates the works of Abu Jafar at Tusi, 
to which we shall refer hereafter and on 
which much of the argument on behalf of the 
appellants is based. 

The result of the above authorities is 
that among Shias a waqf made in death- 
illness is valid only to the extent of one- 
third of the estate of the maker of the 
waqf, unless assented to by his heirs, even 
where the waqf is of immediate operation. 

The above view is in consonance with 
the opinion of a large number of later 
writers on Shia Law, the principal 
among whom is Shaikh Najmuddin, Abul 
Kasim Jafar, the author of the Sharaya- 
ul-Islam. As has been stated above this 
work was published in India so far back 
as 1839 and portions of it have been trans¬ 
lated by Mr. Baillie. According to Mr. Shama 
Charan Sircar it is a work of the highest 
authority, at least in India, and is more 
universally referred to than any other 
Shia Law book and is the chief authority 
for the law of the Sbias in India” (Tagore 
Law Lectures, 1874, page 171). Its great 
influence among Shias is referred to by 
Mr. Ameer ^Ali, though he considers the 
influence to be baleful”. Mr. Justice Mahmood 
inhisjudgmentsiu Abbas Ali v. Maya Rar, t(2) 
and Agha Ali Rhan v. Altof Hasan Khan (3) 
described' this work as one of the greatest 
authority among Shias “and as being the 
most authoritative text-book of the Shia 
Law”. Their Lordships of the Privy Council 
in the case of Bcqar Ali Rhan v. Anjuman 
Ara Beg am^ (4) regarded the Sharaya-ul- 
Islam as “the most authoritative work” of 
the Shia school. In this work the rule is 
thus stated*, “if a man were to make icaqf 
and die without giving possession the waqf 
would be void; but if a waqf be made in 
death-bed and possession be given, then it 
will take effect to the extent of a-third if 
the heirs do not consent. Without possession 
the waqf fails whether made in health or 
illness. It (the waqf) does no become 
binding except by delivery of possession, 

(2) 12 A. 229; A. W. N. (1890) 93. 

(3) 14 A. 429; A. W. N. (1892) 187. 

(4) 25 A. 236 at p. 255; 7 C. W. N. 465; 5 Bom. L.R. 

410; 30 I. A. 94 (?. C.), 
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and when completed (by delivery of pos¬ 
session) it cannot be revoked if made in 
health, but if made during illness and 
allowed by heirs it is operative in full, 
otnerwise it is valid as regards a-third.” 
(Ameer Ali page 499, note). 

The same view is held by the authors 
of Jwahir-ul-Kalam, Masalik-ul- A fhara, 

Jama’a-ul-MaqasidjMukhtasharShara i-Lnma 

and other works regarded as authoritativo 
among Shias. They refer lo the existence of 
a contrary opinion among some of the earlier 
writers but they consider the view adopted 

by them as the better and more approved 
view. 

On the other hand, we find that some other 
writers have held a different opinion. Of 
these the principal authority relied upon 
by the appellant is that of Abu Jafar- 
at-Tusi, the author of Khilaf-ush-Shaikh. the 
Nihaya, the Istibsar, and the Tabzib-ul- Ahkam 
and the Mabsut. The last of these, the Mabsut, 
is referred to by Mr. Ameer Ali as a work of 
great authority. The appellants have also 
referred to the Maqna by Mufid, the 
Intisar by Murlaa, the Ghunia by 2 bn 
Zuhra, the Al-Sarair by Ibn Idris, the 
Burhan-i-Qati, and the Jama’aush-Shitat, a 
collection of traditions published iu Persia 
in the last century. Obher authors of less 
note have also been referred to. Transla- 
tions of extracts from all these authors 
have been placed beforo U3 and their 
correctness is generally admitted. In the 
Khilaf-ush-Shaikh the author, Abu Jafar-at- 
Tusi, states as follows: 

The lawyers are unauimou3 that disposi¬ 
tion by a sick person exceeding one-third 
of his property is invalid, if this disposition 
is not to have immediate operation (Ghair 
Munnajjiz). If the act is to have immedi¬ 
ate operation (Munajjizah) such as 
manumission, gift and muhabat , there are 
among us two opinions, one of which is 
that it is valid and the other that 
it is invalid. The latter is the view 
of Shafai and all the Jurists (Sunnis). They 
do not mention any difference of opiuion. 

Oar arguments for the first opinion are 
the traditions prevalent according to the 
narration of our Ulamas which we have 
mentioned in our bo>k (the Tahzib)”. A 
similar statement is contained in the Nihaya, 
and the Istibsar, In the Tahz : b ul-Ahkara 



INDIAN OASES. 


[1914 


2 0 l 

Al l HUSSAIN V. FAZAT, HUSSAIN KHAN. 

ilio I radition referred to is that, of Abi 
Abdul lab “who said that a dying man has the 
best, right to his property so long as there 
is life in him”. This tradition is derived 
from Amar and Samaah, botli of whom are 
according to the author of Jamaa nl-Makasid 
unreliable To Tusi’s great work, the Mabsut, 
he Tefers to the existence of two conflicting 
opinions among Shia Jurists and apparently 
states the approved rule to be that the 
disposition takes effect as regards one-third 
only. Ho does not give preference to one 
opinion over the other. The names of the 
authors holding conflicting views on the 
point are enumerated in the Burhan-i-Qati. 
It. is clear, however, that later writers, 
whose works are regarded as of the highest 
authority and have hitherto been followed 
in India, are of opinion that a waqf made in 
death-illness is valid only to the extent 
of one-third. In this cor.fl ct of opinions 
we see no reason to disregard what has 
till now been regarded as of paramount 
authority and follow texts (some of them 
obscure) which were practically unknown 
among Shias in this country. The danger 
of adopting the latter course was pointed out 
by their Lordships of the Privy Council 
in Baqar Ali Khan v. Aniumnn Ara Begam 
(4) to which we have already referred. At 
page 254 of the report their Lordships say: 
“Their Lordships think it would be ex¬ 
tremely dangerous to accept as a general 
principle that new rules of law are to be 
introduced because they seem to lawyer s of 
the present day to follow logically from 
ancient texts, however authoritative.” It is 
not easy to reconcile conflicting opinions on 
a question like this. No doubt, as a general 
proposition, a man is the owner of bis pro¬ 
perty as long as be lives and may dispose 
of it in any manner be likes. But the 
Muhammadan Law is jealous of acts which 
interfere with the expectations of heirs and 
is always anxious to maintain their rights. 
It. is this jealousy which seems to be at the 
root of the rule that a Will can only take 
effect as to one-third, unless assented to by 
heirs. Apparently on the same principle, 
in the case of a disposition in death-illness 
(maraz-uUmaut) without, the consent of heirs, 
the disposition is held to be valid as regards 
one third only as in the case of a Will. As 
a donor suffering from death-illness has only 


a short time to live, his disposition can come 
into actual operation only after his death 
and is for all practical purposes a Will. The 
contention of the learned Counsel for the 
respondent to this effect seems to be to have 
much force. 

lu regard to the plea of the appellants 
that. Gazan far Hussain was an asuli and, there¬ 
fore, the waqf made by him should be govern¬ 
ed by the views of Shaikh Tusi and the 
author of the Int.isrr which, according to 
Mr. Ameer Ali, are in force among Asulis, we 
may observe, in the first place, that no issue 
was raised in the Court below as to whether 
he was an asuli or an akhban. In the next 
place he himself made no distinction between 
these schools in the deed of waqf . Accord¬ 
ing to the terms of that document the benefit 
of the waqf was to be enjoyed by all Asoa- 
Asharyas, irrespective of the school to which 
they belonged. Furthermore, we may 
observe that inspite of the views of Shaikh 
Tusi and the other writers whos6 opinions 
coincided with his, Mr. Ameer Ali himself 
laid down the rule about the validity of 
tvaqfs made in death-illness which we have 
quoted above and made no distinction between 
asulis and akhbaris . We are, therefore, 
unable to accede to the argument put forward 
on behalf of the appellants in this respect. 

In our opinion the weight of authority 
is in favour of the view that under the 
Shia Law a waqf made in death-illnes9 is 
valid only to the extent of one-third, if not 
assented to by heirs, even if possession has 
been delivered by the maker of the waqf. 
A similar view was held by Mr. Jnstioe 
Piggott in the case of gift, in Nas'ir Husain 
v. Refeeq Husain (5). The decision of the 
Court below on this point is, in onr judg¬ 
ment, con ect. The other pleas taken in the 
memorandum of appeal were not and, in our 
opinion, could not he seriously pressed. The 
appeal must, therefoie, fail. 

We now proceed to deal with the objections 
filed on behalf of the plaintiff. He 
claims that, a certain part of the property has 
vested in him ns heir of Azima Bibi, the 
wife of Karam Ali Khan, and accordingly 
that any portion of the property whioh 
the Court, finds to belong to Azima B»bi or her 
heirs was not the property of Gazaufar Husain 

(5) 12 I lid. Cns. 730; 8 A, L. J. 1154,1 
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and that he had no power to make a waqf of 
it. The contention relates to the property 
claimed other than the eight villages which 
admittedly belonged to the three brothers 
Karam Ali Khan, Ghulam Nabi Khan, and 
Ghulam Ali Khan. The plaintiff alleges 
that this property represents acquisitions 
made from time to time cut of the surplus 
of the income. It is admitted by both sides 
that if the plaintiff can make good his 
contention then the decree of the Court 
below must be varied by giving the plaintiff 
a decree for 8 annas 1*3 pies share of all the 
immoveable property claimed. The learned 
Judge at page 23 of the judgment states: 
“It is an admitted fact that the three brothers 
Karam Ali Khan, Ghulam Ali Khan, and 
Ghulam Nabi Khan were joint in every 
respect. They lived together, carried on 
business together and held all the property 
in common.” The defendant Ali Husain, in 
mutation proceedings which took place after 
Gazanfar Husain’s death and when he was 
alleging that Azima Bibi was not the wife of 
Karam Ali Khan, in a deposition made the 
following statement: The ancestral as well 

as the acquired property is joint. Gazanfar 
Husain when he came to make the deed of 
■waqf expressly omitted one-third of all the 
property as belonging to the heirs of Ghulam 
Ali Khan. In this he made no distinction 
between the property acquired iu his own 
name and the property acquired in the name 
of Muzaffar Ali Khan, the son of Ghulam 
Ali Khan, after Karam Ali’s death. From 
the way in which the case proceeded in the 
Court below and the admitted facts, we are 
satisfied beyond all question that so lmg as 
the three brothers lived, there was no division 
of profits, bat that all the property belonging 
to the brothers and the income thereof were 
applied for the benefit of all the brothers. 

It would be impossible to argue that while 
Karam Ali Khan lived, ali acquisitions 
would not have belonged to the three brothers, 
no matter in whose name they were made. 

It is an admitted faot that after the death of 
Karam Ali Khan, and again after the death 
of Ghulam Ali Khan, the whole family 
continued to reside in the same house aud 
their affairs were carried on in exactly the 
same manner as before. The learned Judge 
says at page 25 in dealing with the faot 
that one particular village Badneti had beeo 


recorded in the naniiof Azima after the 
death of Karam Ali Khan: It has not been 

suggested there was any arrangement that 
she should take Badheti in satisfaction of all 
her claims. indeed it is quite clear from 
the way in which this village wa 9 subsequently 
dealt with that this village was never given 
to her as an equivalent or in lieu of her share 
of her husband’s estate. In our opinion, 
under the circumstances of the present 
case, it must be held that the heirs of Karam 
Ali Khan stepped into his shoes and are 
entitled to all that he would have been 
entitled to had he lived. It is urged that 
the income of the eight villages was very 
small and that the property acquired is large, 
but the eight villages were not necessarily 
all that the brothers possessed. In later 
years it was proved that there was a money- 
lending business and the admitted fact is that 
whatever the brothers possessed was treated 
by them and their representatives as common. 
No attempt was made to show that Ghulam 
Nabi Khan and Ghulam Ali Khan or either 
of them had any private or separate means 
either during the life-time of Karam Ali 
Khan or after his death. We think, there¬ 
fore, that this objection must be allowed. 

The other objections, including the objec¬ 
tion relating to the condition of health of 
Gazanfar Husain at the time of the Waqf - 
nama t were not and could not, in our opinion, 
be seriously pressed. 

The result is that we dismiss the appeal 
with costs. We allow the objection of the 
plaintiff to this extent that we vary the 
decree of the Court below by granting the 
plaintiff a decree for 8 annas 1*3 pies 
share of all the property claimed. In other 
respects we affirm the decree of the Court 
below. The parties will pay and receive 
costs in both Courts in proportion to failure 
and success. Costs in this Court will include 
fees on the higher scile. We direct that 
the defendants shall be entitled to be 
recouped out of the trust estate any costs 
which they may pay to the plaiutiff unier 
this decree. 

Appeal <ii8 nisss L 
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CALCUTTA HIGH COURT. 

Original Side Suit No. 9 cf 1912. 

February 25, 1912. 

Present :—Mr. Justice Fletcher. 

In the goods of SARAS WAT I BALA 

DEVI. 

NISHIKANT CHATTERJEE — 

Plaintiff 

versus 

ASHTJTOSH MUKHERJEE— Defendant. 

Letters of Administration—Application by husband 
—Estate of deceased wife— Issue as to title, whether 
ought to be allowed to be raised—Probate and Adminis¬ 
tration Art (V of 1880, s. 23. 

It is not the practice of tho nil'll Court in its 
Testamentary and Intestate Jurisdiction to go into 
questions of title. 

It ia sullicicnt under the Probate and Administra¬ 
tion Act if the person making an application for •'rant 
of Letters of Administration is, according to the 
rule for the distribution of the estate of the deceased, 
entitled to the whole or a part of the property and 
alleges that there is property of that nature. 

Raghular Hazam, in the goods of, 3 C. W. N. cclxxvii, 
Tiaghunath Mister v. Musammat Pate Koer, (»C. W. N. 
315 and Ochavaram Xanabhai Haridas v. Dolatram 
Jamietram Nanahhai , 28 II. 614; G Bom. L. It. 96G, 
relied upon. 

An application by a husband for grant of Letters 
of Administration to the estate of his deceased wife 
was opposed hy the wife’s brother. In the application 
it was alleged that part of tl e property was iho 
yautuka stridhan of the deceased. An issue was 
settled as to whether any portion of tho property 
left by tho deceased was her yautuka stridhan : 

Held, (1) that the issue as to title ought not to 
hare been allowed to be raised; 

(2) that it was not necessary for tho husband 
to prove bis title, and that as there was no other 
application before the Court, the Letters of Adminis- 
t ration should bo issued lo him. 

Application by the husband for Letters of 
Administration in respect of her deceased 
wife’s estate. 

Messrs. ,S. K. Ohnkravr.rti and M. 
Mitra instructed by Mr. l\. M. Ganguly 
Attorney, for the Plaintiff. 

Messrs. H. D. Hose and J. Fewerjee, in¬ 
structed by Mr. /?. Srimnny, Attorney,’ for 
the Defendant. 

JUDGMENT. —A point is now raised in 
Hi is suit which was not raised when the 
matter was before mo a short time ago. On 
the authorities and on the wording of the 
Act the point raised by Mr. Chakravarti i 8 
obviously right. What is the present appli. 
cation? It, is an application by the husband 
for grant of Litters of Administration to the 
estate of his deceased wife. There is no 
other application before the Court although 


the respondent, the brother, who has en¬ 
tered a caveat to the issue of the grant to 
the husband, expresses a hope or dosire that 
at some future date he may apply that a 
grant be made to himself. The only appli¬ 
cation that the Court has got to consider 
is the petition to the Court to grant 
Letters of Administration to the husband in 
respect of his deceased wife’s estate. Under 
section 23 of the Probate and Administration 
Act, on the allegations contained in that 
petition the husband would be the person 
who, according to the rules for the distribu¬ 
tion of the estate of the intestate, is entitled 
to the whole or a part of the estate, the 
husband having alleged in his petition that 
part of the property is the yautuka stridhan 
of his wife. On the last occasion the learned 
Counsel who appeared for the petitioner did 
not take the point now taken by Mr. 
Chakravarti on behalf of the petitioner and 
allowed the caveator to settle issues and to 
put in issue whether any portion of the 
property left by the deceased was her 
yautuka stridhan . That ought never to have 
been done. If ray attention had been called 
to the section or to the authorities I would 
have overruled that issue. No finding by 
the Court as to the rights of the parties as 
to yauln'ca stridhan or other stiidhan would 
have been binding between the parties. No 
finding as to whether if it were yautuka 
stridhan would be binding on the parties. It 
is not the practice of the Court in its 
Testamentary and Intestate Jurisdiction to 
go into questions of title aud whether the 
property was yautuka or other stridhan. It is 
sufficient, under the Probate and Adminis¬ 
tration Aot if tho person making the appli- 
cation is according to the rule for the dis¬ 
tribution cf the estate of the deceased en¬ 
titled to the whole or a part of the property 
and alleges the fact that there is property 
of that nature. This has been held in In the 
goods of Baghubar Hatam (1) and also in 
Raghunaih Misser v. Musammat Pate 
Koer (2) and Ochavaram Nanabhai Haridas 
v. Dolatram Jamutram dsanabhai (3), where it 
was pointed out that the rights of the parties 
are amply protected since before the Letters 

(1) 3 C. W. N. cclxxvii. 

(2) (> C. W. N. 345. 

(3) 28 B. 644; 0 Pom. L. R. 960. 
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of Administration go out, the applicant 
has to give security for the amount 
of the assets and there is obviously no 
necessity to determine whether the property 
of the deceased was yautuka stridhan or not. 
It seems to me that in such a small case as 
the present I ought not to enter into a 
protracted hearing to determine what is not 
necessary. If in the first instance these 
matters had been brought to my notice the 
matters would have been then and there 
determined and I would have held that it 
was not necessary for the applicant, the 
husband, for Letters of Administration to 
prove his title. There is no other applica¬ 
tion before the Court. If the husband’s 
application be refused, it may be no other 
application will be made to the Court. It 
seems to me that Letters of Administration 
must be granted and the caveator must 
pay the costs, but the costs of the last 
occasion when this matter was heard 
ought not to be allowed to the petitioner 
because the matter was not then presented 
to the Court in the manner it has now 
been presented. If it had then been po 
presented the Court would, no doubt, have 
directed the Letters of Administration to 
issue to the husband as I now direct. 
The applicant will have one day’s costs of 
hearing. 

Letters of Administration granted. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 900 op 1912. 

November 26, 1913. 

Present: —Mr. Justice Miller. 
NALLABOLTU BODI NAIDU alias 
YE N K AT A P PA— Plaintiff—P etition er 

versus 

CHENGAMA NAIDU and others — 
Counter-Petitioners. 

Civil Procedure Code (Act V ot 3 908J, O.XVIIT , r. 18 
—Inspection by District Munsif—District Judge's sanc¬ 
tion not necessary. 

Order XVIII, rule 18, of the Civil Procedure Code, 
Act V of 1908, gives absolute discretion to every 


Court to inspect any property or Ithing without the 
sanction of its superior Court. 

Petition, under section 115 of the Code 
of Civil Procedure, to revise an order made 
by the District Munsif of Tirupati, in 
Miscellaneous Petition No. 233 of 1912, in 
Original Suit No. 291 of 1911, on the file of 
the said Court. 

Mr. N. Chandrasekhara Iyer , for the 
Petitioner. 

Mr. 0. K. Maliadeva Iyer , for the Counter* 
Petitioners. 

JUDGMENT.—So far as the rule at page 
53 of the Civil Courts Guide, made under 
section 392 of the old Code of Civil Procedure, 
requires the sanction of the District Judge 
for an inspection, it is clearly opposed to Order 
II, rule 18 ( of the present Code which makes 
inspection purely a matter of discretion of 
the Court. The rule seems to apply only to 
cases where both parties agree to the inspec¬ 
tion and seems to make no provision for 
payment of expenses in other cases or either 
to prohibit the payment of expenses in other 
cases. But it is open to the District Munsif, 
if ho so desires, to make the inspection 
without charges and the District Judge’s 
sanclion is not required for that purpose. 
It is perhaps not necessary that I should 
set aside his order refusing to inspect, be¬ 
cause that order will not prevent him 
fiom acceding to another application if 
one is made. But it is necessary to point 
out that as the law now stands, the District 
Judge’s sanction to make an inspection is 
r.ot required and the District Judge’s 
refusal will not affect the Distriot Munsif’s 
discretion to make an inspection should ho 
be asked to do so and see fit to comply 
without charges. The order does not, there¬ 
fore, prejudice fthe petitioner. I need not 
interfere with it. 1 make no order as to 
costs. 

Petition dismissed . 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3982 of 1910. 

March 10, 1914. 

Present :—Mr. Justice Coxe and 
Mr. Justice D. Chatferjee. 

DEO NANDAN PERSH AD- Plaintiff— 

Appeliant 

versus 

UDIT NARAYAN SINGH— Defendant- 

Respondent. 

Hindu Law — Widow—Alienation without legal neces¬ 
sity—Voidable or void—Binding against all but 
reversioners—Symbolical possession—Effect of formal 
delivery—Suit for possession of land held by raivats — 
Rent decrees obtained by plaintiff's predecessor—Sav¬ 
ing of limitation—Limitation Act (IX of 1908^, Sch. /, 
Arts. 142, 144. 

An alienation by a Hindu widow, if made without 
legal necessity, is voidable and not void. Until tho 
reversioner, including in that term the Crown, if there 
is no nearer reversioner, decides to avoid it or to troat 
it as a nullity, it stands good. 

Modhu Sudan Singh v. Rooke, 25 C. 1; 24 I. A. 161; 
1 C. W. N. 433; and Bijoy Oopal M ulcerji v. Krishna 
Maheshi Debi y 11 C. VV. N. 424,relied upon. 

A formal delivery of symbolical possession is con- 
elusive evidence between tho parties that possession 
was delivered. It is perhaps somewhat of a legal 
fiction in many cases, but it is a very valuable ono as 
it affords a starting point for limitation. Hut it 
cannot be denied that it is often little more than a 
fiction and it is not in the least conclusive evidonce 
that the possession so delivered continued. There 
may bo a presumption that such possession would 
continue until the contrary was proved, but that is 
all. 

In a suit for possession of land held by raiyats 
limitation is saved by rent decrees obtained bv tho 
plaintiff’s predecessors within twelve years before 
suit. 

Appeal from the decree of the District 
Judge of Bhagalpnr, dated August 26th, 1910, 
affirming that of the Sub-Judge of Monghyr' 
dated February 19th, 1910. 

Dr. Rash Behiry Qhose , Babus Pravish 
Oaunder Hitter and Kulwant Sahay, f or the 
Appellant. 

Babus Jogesh Chandra Roy and FCartinuroy 
Bose for Babu Kshttra Mohan Sen , for the 
Respondent. 

JUDGMENT. 

Coxe, J.—The property in suit originally 
belonged to one Rukmini. She mortgaged 
it and the mortgagee in the end sold it in 
execution of a decree on tl.e mortgage. It, 

was purchased by a predecessor-in-interest. 

of the plaintiff. The defendants are sue- 
cessois-in-interest of Rukmini’s brothers to 


whom she is said to have transferred the pro¬ 
perty. The plaintiff has sued for possession. 
The suit has been dismissed by the Courts 
below, partly on the ground that the plaint¬ 
iff has not made out his title, and partly oa 
the ground that the defendants have acquired 
a title by adverse possession. The plaintiff 
appeals. 

On the first point I think that the plaint¬ 
iff is entitled to succeed. The Courts below 
bold that he has not succeeded in proving 
that Rukrnini’s mortgage was made for legal 
necessity. But the defendants are not the 
reversioners. The alienation, if made without 
legal necessity, was voidable but not void. 
Until the reversioner, including in that term 
the CrowD, if there is no nearer reversioner, 
decide* to avoid it or to treat it as a nullity 
it stands good. This, I think, is the resalt of 
the decisions in Moihu Sudan Singh v. Roo\e 
(1) and Bijoy Qopal .1 lukherji v. Krishna 
Mahishi Debi (2). 

As to the question of adverse possesaon 
it is argued that the Courts below have 
wrongly applied Article 144, instead of Aitiole 
142, of the Schedule to the Limitation Aot. 
So far as regards the kamat land it does 
not appear to me that this question really 
arises on the findings of fact arrived at by 
the Courts. The defendants have always 
claimed adversely to the plaintiff and his 
predecessors since long before 1882. In 
that year it was decided that the plaintiff’s 
predecessors were entitled to possession 
during Rukmini’s life-time. It was not 
decided whether or not they were entitled 
to possession afterwards. They obtained, 
however, formal delivery of possession. Bat 
the District Judge finds, and it is a 
finding of faot with which we 
cannot interfere, that although the plaiutift’a 
predecessor got symbolical possession through 
the Court in 1883 in pursuance of the order 
of the District Judge, it is quite certain 
that ho never got actual possession.” Now, of 
course, the formal delivery of possession, as, 
no doubt, the learned District Judge was well 
aware, is conclusive evidence between the 
parties that possession was delivered. It is 
perhaps somewhat, of a legal fiction in many 
cases, but it is a very valuable one as it 


( 1 ) 

W 


£ L 24 I. A. 164; l C. W\ N. 433. 
11 C. \V. i\\ 424. 


ENDIAN OASES. 


299 


Vcl. XXEIl] 

PHDMAN SHAH V. CHHANGA. 

affords a starting point for limitation. Bat 
it cannot be denied that it is often little more 
than a fiction, and it is not in the least 
conclusive evidence that the possession so 
delivered continued. There may be a pre¬ 
sumption that such possession would con¬ 
tinue until the contrary was proved, but that 
is all. The District Judge’s finding that the 
plaintiff’s predecessor never got actual, as 
distinguished from symbolical, possession, can 
only mean that the possession delivered did 
not continue at all and that the defendants, 
except for the unimportant interval while 
possession was being formally delivered, re¬ 
mained in actual occupation of the land. 
Such a finding of fact is fatal to the mere 
presumption referred to above. Such posses¬ 
sion could not but be adverse. There is no 
reason to suppose that the defendants have 
ever changed their claim, and where posses¬ 
sion is exercised by the actual cultivation of 
the ground, the plaintiff, who admittedly has 
never been in possession of the kamat lar d, 
must necessarily have known that the posses¬ 
sion of the defendants was adverse. 

But as regards the land held by raiynts , 
limitation is saved, in my opinion, by the 
rent decrees obtained by the plaintiff’s 
predecessor in 1901. The defendants in those 
suits are admittedly tenants of the land. 
It was finally decided in those suits that the 
relationship of landlord and tenant existed 
between them and the plaintiff’s predecessor. 
That being so, I do not see how it can be 
said that, the plaintiff’s predecessor was not 
then in possession. The tenants were ad¬ 
mittedly in possession and their possession 
was his possession. The respondents have Dot 
shown that those decrees were fraudulent and 
collusive. Indeed it was found in those 
suits that the tenants were colluding with 
the present respondents. If the tenants 
had attorned to the plaintiff their possession 
would have been his possession. It. seems 
to me that the same result must follow if it 
is decided in a suit between the parties that 
they are his tenants. 

The appeal will accordingly be allowed in 
part. The plaintiff will get a declaration 
of his proprietary right in the land covered by 
the rent decrees of 1901, but otherwise the 
suit will fail. 

D. Chattgrjee, J.—I agree. 

Appeal allowed in part. 


PUNJAB CHIEF COURT. 

Civil Reference No. 73 of 1912. 

June 18, 1913. 

Present :—Mr. Justice A. Kensington, 

Offg. Chief Judge. 

PHUMAN SHAH— Plaintiff —Petitioner 

versus 

CHHANGA— Defendant—Respondent. 

Punjab Alienation of Land Act ( XIII of!900J , s. 21A 
(2) — Limitation , whether Chief Court can extend. 

Tt is not open to the Chief Court to extend in any 
way the time prescribed for an application under sec¬ 
tion 21 A (2) of the Punjab Alienation of Land Act. 

Obiter: ft is doubtful whether a decree under sec¬ 
tion 9 of the Specific Relief Act, which settles no 
question of title, can be revised under section 21A (2), 
Punjab Land Alienation Act. 

Case referred by the Deputy Commissioner, 
Gurdaspur, with his No. 1320, dated 11th 
July 1912, for order? of the Chief Court 
of the Punjab. 

ORDER.—This is an application to the 
Chief Court professing to be made under sec¬ 
tion 21 A (2), Band Administration Manual. 

Section 21, Land Administration Manual, 
has do bearing on the matter, and apparently 
the reference should b9 to the Land Alien¬ 
ation Act. 

The Civil Court decree in question was 
one for possession under section 9, Specific 
Relief Act. It was passed on tbs 9th June 

1911. 

I think it extremely doubtful whether a 
decree of the kind which settles no ques¬ 
tion of title can be revised under section 21 
A (2), Land Alienation Act, but however 
that may be, the Deputy Commissioner’s ap¬ 
plication must be refused as not having been 
made within the prescribed period of two 
months from the date on which he was in¬ 
formed of the decree. 

The decree was brought to the Deputy 
Commissioner’s notice by an English report 
from the Tahsildar, dated 16oh November 
1911. The Deputy Commissioner merely 
recorded on this a vernacular order dated 
25th November 1911 that the case should be 
brought up at the Sadr. 

Eventually application was (erroneously) 
made to the Divisional Judge, Amritsar, by 
letter No. 292, dated 23rd February 1912. 
The Divisional Judge returned the applica¬ 
tion on the 24fch June 1912 as being beyond 
his jurisdiction. The present reference was 
then made to the Chief Court on the 11th 
July 1912. 
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Even if allowance is made for the whole 
of the period taken up with the erroneous 
reference to the Divisional Judge, it is 
clear that the prescribed period of two 
months had long expired when application 
was made to him on the 23rd February 1912. 

It is not open to the Chief Court to extend 
the time for applications of the kind in any 
way. The record will accordingly be return¬ 
ed without orders, the application being re¬ 
fused. 

Application refused. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2205 ok 1911. 

March 27, 1914. 

Present :—Mr. Justice Holm wood and 
Mr. Justice Chapman. 

JOGENDRA NARAIN SIRK AR__ 

Plaintiff— Appellant 

versus 


RAM CHANDRA ADHIKAR1 and another 
• — Defendants—Respondents. 

Xankar grant—tend subject to burden of service - 
Right of grantor to put end to tenure when giantee 
willing to perjorm sendee — Ejectment. 

Where a grant of land is subject to a burden ol 

service, that is to say, is nankar, and not a mere -rant 

in lieu of wages, the grantor has no right to P ?,t an 

end to the tenure whether the services are performed 

or not, as long as the grantee is willing and able to 
perform the services. 

Venkata Narasimha Appa Rao Bahadur v. Sobhona. 
dn Appa Rao Bahadur , 29 M. 52; 3 C L * i. in r 
W. N. 101; 3 A. h. J. 63, 8 Horn. L. it l- i G V' £° 

1; 1 M L T. 3 (P. C ) ; 33 I. A. 40, followed 
Raaha Pershad Singh v. Budhu Dashad '>2 C ooo 
roferred to. ’ ' > 

1 he defendants and their ancestors had been 
dwelling upon the land in dispute for more than half 
a century being inducted into the land by the plaint- 

if f per,,,issive Possession", owin- to 

the facts that the parties were on very friendly terms 
and the defendants were kavirajs bv nmfW.v 
This good feeling led the plaintiff’s ancestor- to allow 
the defendants ancestor to occupy the land and raise 
huts on it for habitation without payment of rent 
The lower Appellate Court held that this evidence 
amounted to a proof of presumed nankar grant to tho 

defendants’ ancestor. The defendants "were sti , 

holding the profession of kanraj, and did not decline 
to render any service to the plaintiff- 

the^defemhuits. 6 , la ' nt '^ -t entitled to eject 


Appeal from the decree of the District 
Judge of Pabna and Bogra, dated May 12th, 
1911, confirming that of the First Muusif of 
Bogra, dated December 9fch, 1910. 

Babu Trail ok y z Nath Ghose , for Babu 
Bank im Chandra Fen, for the Appellant. 

Babus Surat Chandra Rui Chaudhuri and 
Churn Chandra Phattacharjee, for the 
Respondents. 

JUDGMENT.—This second appeal arises 
out of a suit for ejectment brought by the 
plaintiff against the defendants after notice to 
quit and for removal of the defendants’ huts 
existing upon the land. 

It has been found by both the Courts that, 
the defendants and their ancestors had 

been dwelling upon this land for more than 
half a century and that they were inducted 
into the land by the plaintiff’s predecessor 
and ancestor, as the Munsif found, in per- 
missive possession. Owing to the fact that 
the parties were on very friendly terms and 
that the defendants were Kavirajs by pro¬ 
fession, this amity and good feeling 
between the two families led the plaintiff*s 
ancestor to allow the defendants’ ancestor 
to occupy the land and raise their huts on 
it for convenient habitation without, pay¬ 
ment of rent. The evidence on the record 
shows that this was the arrangement and 
the lear ned Judge in appeal has held that 
this evidence nmomta to a proof of a presum¬ 
ed nankar grant to the defendants’ ancestor. 
As the defendants are still holding the 
profession of Kavirajs and have not declined 
to render any service to tho plaintiff ib 
appears to us that on such a finding the 
plaintiff cannot eject the defendants. That, is 
what, was held in a precisely similar case deoid- 
ed oy the Privy Council in Venkata Narasimha 
Appa Rao Bahadur v. Sohhanadn Appa Rao 
Bahadur ( I). That was a case of Mokhasa 
tenure, and that is defined in Wilson’s 
mossary which their Lordships cf the 
Judicial Committee followed, in precisely the 
same terms as tho Bengal expression Nankar, 
and it was there held that, where a grant of 
land is subject to a burden of service, that 
is to say, \lo\hasi or Nankar, and is not. a 
mere grant in lieu of wages, the grantor 


0) 21) M. 52; 3 C. L. j. 

K R 1; 10 M. 
(I • b.)j 33 I. A. 40. 


1; 10 C. \y. N\ ioi, 3 A. 

b. J. 1; 1 M. I,. T. 
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has no right to pat an end to the tenure 
whether the services are performed or not, 
as long as the grantees are willing and 
able to perform the services. In an earlier 
judgment of this Court reported as Radha 
j Per shad Singh v. Budhu Dashad (2), certain 
distinctions were made with regard to 
these tenures, but we do not find that 
anything contrary to the principle laid down 
by their Lordships of the Judicial Committee 
was there held. IP it had been it is hardly 
necessary to point out that the decision of 
their Lordships of the Judicial Committee 
would overrule any such distinction. 

A great deal has been said in argument about 
technical terms, such as the use of^ the word 
“gift” by the learned Judge, permissive 
possession” by the first Court and inconsist¬ 
encies in the pleadings, etc.; but the simple 
question is, what was the origin of the 
tenure? It being found by the Judge, as a 
matter of fact, that it was a Nankar grant— 
and the facts that he found justify him, in 
our opinion, in the finding of that legal status 
and of no other, the judgment of the Privy 
Council to which we have just referred un¬ 
doubtedly governs this case. 

When the appeal fails from this point of 
view the appellant’s Vakil tries to argue 
forfeiture by denial of possession. This 
cannot be allowed. It has never been taken 
either in tie plaint or in the Court of first 
instance, nor in either of the Appellate 
Courts. The pleadings of the defendants 
are not really inconsistent. The learned 
Judge finds that the grant was of 100 years 
ago and the defendants could not speak to 
its validity. They admit that their 
ancestors were the Kavirajs of the plaintiff’s 
ancestors, but they plead in the alternative 
that having no knowledge of the plaintiff’s 
title they are not estopped from raising as 
an alternative defence the question whether 
the plaintiff has any title to the land or not. 
However, as we have said, this point was not 
raised in either of the lower Courts and 
cannot now he further considered. 

There is one slight error in the judgment 
of the learned District Judge in the Court 
below in that he has dismissed the appeal 
with costs and decreed the cross-appeal. 
It appears to us that the cross-appeal cn 
his findings should also have been dismissed. 

(2) 22 C,938. 


He does not in any way find that the 
plaintiff had no title to- the land, and he does 
not find that by reason of a valid gift the 
title had passed out of the plaintiff’s hands. 
What he does find is that the plaintiff bad 
made a Nankar grant, and this does not on 
all the authorities destroy the plaintiff’s 
lakhiraj title to the land. 

The appeal is dismissed with costs and the 
order decreeing the crosg-appeal in the lower 
Court is set aside without costs. 

Appeal dismissed . 


ALLiHABAD HIGH COURT. 

F/kst Civil Appeal No. 74 op 1912. 

March 16, 1914. 

Present :—Mr. Justioe Tudball and 
Mr. Justice Rafique. 
BISHAMBAR DAS —Dependant— 

Appellant 

versus 

GOB1ND DAS —Plaintiff — Respondent. 

Caste — Panchayat , power of — Ex-communication — 

Jurisdiction—Natural Justice — Defamation. 

To say that a man has been outcasted is prima facie 
to defame him. But where the Chaudhri of a com¬ 
munity, duly recognised and acknowledged as such, 
convened a regular Panchayat according to the 
custom of the caste, and in fulfilment of his duties as 
Chaudhri, communicated a resolution, passed by the 
Panchayat, temporarily excluding the plaintiff from 
social intercourse with the members of the caste, and 
it was not shown that he was actuated by any ill-will 
or ulterior or improper motive : 

Held , that the Chaudhri was not liable in damages 
for libel or defamation. 

The Courts in India should refuse to interfere with 
the autonomy of caste, or, in other words, with the 
decisions of a Panchayat, provided that those decisions 
affect matters within the jurisdiction of the Panchayat 
and are not contrary to natural justice. 

Some members of a caste refused to subscribe to a 
declaration of faith issued by the Panchayat and instead 
issued over their signatures a leaflet calculated to bring 
the Panchayat into contempt. Upon this the Pan¬ 
chayat convened a meeting. Notice of this meeting was 
not served upon those members personally though 
other members of their families were served. The 
Panchayat decided to temporarily exclude from all 
social intercourse their families until those persons 
appeared before the Panchayat and cleared themselves. 
It was contended that the order of the Panchayat 
was without jurisdiction in that no caste offence had 
been committed, and that the Panchayat had acted 
contrary to natural justice in not giving the persons 
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concerned an opportunity of defending themselves 
before passing the order of temporary exclusion: 

geld, (1) that the issue of the leaflet and the 
refusal to sign tho declaration of faith were both 
social questions, closely concerning the community 
and well within the jurisdiction of the Panchayat; 

(2) that personal service upon the persons com¬ 
plained against was unnecessary, in as muchas other 
members of their family had been served with 
notice of the meeting, and that as Panchayats deal 
with families as units and not with individuals and 
as any member of a family can appear on its behalf 
and defend, the procedure of the Panchayat was not 
contrary to natural justice; 

(3) that as the family had beeu suspended pending 
the appearance before the Panchayat of tho offending 
members, there was no denial of justice. 

First appeal from the decision of the Sub¬ 
ordinate Judge of Benares, dated 18th Sep¬ 
tember 1911. 

FACTS.—There are two divisions among 
the Agarwal community of Benares known as 
the Pacham Tar and the Purbia Tar, each 
having two Ohaudhris whose offices are 
hereditary. The parties belong to the latter 
Tar. D appears that one Babu Lakshmi 
Ohaud returned from England some time in 
1910. Prior to his arrival, however, the 
Parbia Tar held a Baithak (a small meetiug 
especially called lor the occasion by the 
Ohaudhris) aud issued a Chitha advocating 
the exclusion of England-returned persons 
from caste and calling upon the members of 
the Biradri to sign it. This Chitha was 
not signed by the plaintiff. In view of the 
commotion in the community the plaintiff 
and live other persons circulated a notice on 
the lhth of May 1910, stating that if an 
enquiry was to be held regarding the re- 
admission of England-returned gentlemen 
into caste, it should not be confined to Babu 
Lakshmi Chand only but that it should 
have a wider scope before it. On the 19th 
of June 1910 there was a Panchayat of the 
Purbia Tar to consider the question. At 
this meetiug a resolution was passed that 
those persons who had not signed the 
Chitha should be bartao band (i.e., all social 
dealings with them he stopped until they 
got ; 'their position cleared). 

The plaintiff thereupon brought a suit in 
the Court ot the Subordinate Judge of 
Benares to recover Us. 11,000 for damages 
due on account of defamation. The Sub¬ 
ordinate Judge held that the action of tho 
defendant was illegal and contrary to natural 


justice and decreed the plaintiff’s claim in 
part. 

The defendant appealed and the plaintiff 
filed objections. 

Mr. B. E. O'Gotior , for the Appellant — 
The Court below has found that the Panchayat 
was properly convened and the resolution 
was passed at the instance of the whole 
representative body and not that of any 
single individual No question of malice 
consequently arises. Moreover, the action 
originated from the Pacham Tar while the 
plaintiff and the defendant belong to the 
Purbia Tar. There was no ex communica¬ 
tion. The plaintiff was only temporarily 
suspended. He ould easily have explained 
matters; but he chose to keep silent. 

Even if the defendant Chaudhri be taken 
to have entertained any feelings of malice, 
he could not influence the whole body of 
persons constituting the Panchayat. There is 
nothing on the record to show that there 
is any act of the defendant to single him 
out from others who took part in the affair. 
The Chaudburi was only acting as the 
agent or mouthpiece of the Biradri. Jt is 
perfectly open to the community to take ex¬ 
ception to the actions of auy member of the 
community. He cited Vallabha v, 
Madusud<i?ian (1). He also relied on a 
decision of the Calcutta High Court (31st 
August 1880), in Samat Das v. Kunj Behari 
Lai, iu which MoDonell and Tottenham, JJ., 
held that if some persous carry out the 
directions of the Panchayat, they are not 
liable. 

There is no denial of what the defendant 
did, inasmuch as it was simply the action 
of the Panchayat. There is no specific act 
of the defendant, which would give any 
cause of action to the plaintiff. What might 
have boen a basis of action against the 
Panchayat has been made a cause of com¬ 
plaint against a single individual. The pub¬ 
lication of the resolution does not constitute 
defamation. It is simply the publication of 
a fact which is true in itself. Whether the 
Panchayat was or was not justified in passing 
a resolution like this is another matter. 

Dr. Satish Chandra Bauer ji, for the Re¬ 
spondent.—Three things have to he con¬ 
sidered in this case: ( i) the nature of the suit, 

tl) 112 M. 
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Hi) the cause of action and (m) the relief 
claimed. 

As to (z) this was an action to re¬ 
cover damages for defamation. The mere 
suggestion by the defendant that the 
plaintiff had been put out of caste was 
defamatory. 

[Rafique, J.— The recital of a fact which 
took place in the Biradri is not defamatory]. 

The publication of the resolution is cal¬ 
culated to lead men to make surmises of all 
sorts regarding the plaintiff’s character and 
conduct and to shun his society. 

Mr. Bower defines defamation in his book 
on “Actionable Defamation” (page 2, article 
3). The statement here would be prima facie 
defamatory. 

[Rafique, J.—The truth of the statement 
may also be set up as a defence]. 

That would be justification: Odger’s 
“Libel and Slander” (page 18, 5th Edition). 

As to the cause of action, we have to 
see whether the resolution passed was a 
nullity and whether the defendant, knowing 
it to be such, published it. Merely be¬ 
cause the defendant was acting under the 
orders of the Fanchayat would not be sufficient 
to exonerate him. 

The position of a caste is discussed by Sir 
Gpru Das Banerji in Jag anno th Ohurn v. 
Akuli Dassia (2) where it was said that the 
man was born into a caste and, therefore, 
his case is different from the case of a mem¬ 
ber of a club: Krishnasirni Ohetti v. Virasami 

Ohetti (3). 

[Tudball, J.—Is a caste bound by the 
rules of evidence?]. 

No; but then castes are bound by the rules 
of natural justice; the Court’s jurisdiction 
is not barred simply because the caste has 
arrived at a certain decision: Qompertz v. 

Ooldingham (4). 

' [Tudball, J.—The Chaudbri published 
the resolution as an office-bearer of the 
Panchayat. How can he be liable for 
damages?]. 

The question is one of qualified privilege. 
If the resolution was a nullity, its publica¬ 
tion was defamatory. No sufficient notice 
was given to the plaintiff; he has had no 
opportunity of explaining his conduct and 

(2) 21 C. 463 at p. 470. 

(3) 10 M. 133 at p. 143. 

(4) 9 LI. 319. 


there was no fair and bona, fide inquiry into 
the charges. 

If the community said that they were not 
going to associate with the plaintiff for even a 
short period, that would lower him in the 
estimation of the public. 

[Rafique, J.—But it would not. constitute 

defamation unless malice is shown]. 

Malice is only relevant when privilege is 
established. It is no part of the cause of 
action: Cuppusawmi Ohetty v. Doraisawmy 
Ohetty (5). 

Even if a member says that a person is 
an outcaste and that he has published the 
statement »s a member of the caste, he is 
pleading privilege: Keshavlal v. Bai Qirja 
(6); Vallabha v. Maduswlanan (1). 

It is not necessary to prove actual hostility 
in order to prove malice. 

Sir F. Pollock’s Law of Torts 319 and 125 
(8th Edition), malice means “a wish to 
injure the opposite party rather than to 
vindicate a wrong” Odger’s Libel andSlander, 
page 343, Bower’s Aotionable Defamation, page 
155 ,Innes v. Wylie (7); Worthymeu on Clubs, 
130, Dawkins v. Antrobs (8); Labouchere v. 
Earl of Wharnclijfe (9); Lord Halsbury’s 
Laws of England, V'olume IV", 415, 416, 
Appaya v. Padappa (10). 

When qualified privilege is pleaded on the 
ground of duty or common interest, the 
statement should not be made before 
any person who is not a member of the 
Biradri. 

Mr. B. E. O'Conor, in reply.—It is im¬ 
material whether a caste rule is or is not 
reasonable. What has to be seen is whether 
the action of the plaintiff was calculated to 
call forth the reprobation of the caste : Natku 
Velji v. Keshawii Hirachand (11). 

The facts of this case are very much 
similar to the facts of the present case. 

(5; 3 lad. Cas. 955; 33 M. 67; 6 AI. L. T. 290; 19 
M. L. J. 714. 

(6) 24 B. 13; L Bom.* L. R. 478. 

(7) 1 Car. & K. 257; 70 R. R. 786. 

(8; 17 O.D. 6L5 at p. 6 12; 44 L.T. 557; 29 W. R. 511. 

l9) 13 Ch. D. 346at p. 350;4L 0. T. 6 IS; 28 VV.ct. 36T. 

(10) 23 B. 122. 

(11) 26 B. 174; 3 Bom. L. fl. 718. 
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Sudharam Patra v. Soo Via Ttam( 12), Venkata - 

chalapati v. Snbbarayadu (13). 

It is not for a Court of Justice to deter¬ 
mine what is a caste offence. Moreover, 
the order of the Panohayt. was a conditional 
and not a final order. No question of natural 
justice arises. The plaintiff could, if he 
liked, have explained his conduct. No 
special malice is proved. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff-respondent 
to recover the sum of Rs. 11,000 as 
damages ‘on account of defamation and 
mental and moral suffering” as stated in 
paragraph 14 of the plaint. At page 25 
of the paper-book, the learned Subordinate 
Judge has described it as “an action in libel, 
pure and simple.” 

It has arisen out of the following circum¬ 
stances. 

The parties are members of the Vaish 
Agarwal caste resident at Benares. This 
community is divided into two sections 
called “Tars”, the Purbia or Eastern “Tar” 
and the Pacham or Western “Tar.” 
The parties belong to the Purbia Tar. 
Each Tar or section has a separate Panchayat 
managing its own affairs. Matters of 
minor importance are decided by what i9 
called a Baithak, t'.e., a small meeting, but 
major matters are only dealt with at a 
full meeting of the Panchayat. This 
Panchayat may be attended by all or any 
members of the section The meeting is 
convened by the Chaudnris of the section 
who, in the customary way, send round 
barbers to the residences (which are said 
to be registered) of the families which 
constitute the caste or section. The 
subject-matter of the meeting is discussed 
and the resolution is duly recorded in a 
register. 

This community has been divided, like 
many other similar CDmraanities in India, 
into two parties over what is called the 
sea voyage question. One party, which 
calls itself the advanced or progressive 
party, maintains that there is nothing 
in the Hindu faith or its sacred books, 
forbidding the crossing of the seas, that 
lather the sacred books distinctly contem- 

(12) 3 B. L. R. 91; 11 W. R. 457. 

(13) 13 M, 293 at p, 300. 


plate it as permissible and that when a 
Hindu has done it, he may be taken 
back into caste after performing the 
purificatory ceremonies laid down. The 
other party, which may be called the 
orthodox party, maintains that it is not 
permissible but contrary to their Dharma or 
faith, and that once a Hindu has done it, 
he cannot be taken back into caste even 
ou the performance of the purificatory 
ceremonies. The plaintiff is a member of 
the advanced party. The defendant is a 
member of the opposite party and also one 
of the two Chaudhris of the Purbia Tar. 

It is an admitted faot that some mem¬ 
bers of this community have left India 
for foreign countries and have been and 
still are outcasted. One Babu Ram 
Krishan alias Nanhe Babu weut to 
England in 1888. returing in 1891. In 
1892 he again went to England returning 
in 1895. The caste appears to have been 
slow to act in this first case as Nanhe Babu 
was not apparently outcasted until his second 
voyage, i e., about. 1894. The exact date 
of his outcasting is not clearly given. 
Then Babu Ajhudia Das, Bar-at-Law, went 
to England and was outcasted bv a resolu¬ 
tion of the Panchayat dated Magh Sudi 
3rd, Sambat 1955. 

The present trouble betweeu the parties 
is an off-shoot from the oise of the third 
member of this caste, B. Lakshmi Ohand, 
who went to Eogland about 1907 and 
returned some time in May 1910. He is or 
rather was a member of the Pacham or 
Western Tar and when he left for England 
before his return, he was outcasted by 
the Panchayat of his Tar and all sooial 
dealings with him were forbidden (vide 
Exhibit L dated Baisakh Badi 2,- Sambat 
1967=26th April 1910). But on his return, 

he went through the purificatory ceremonies 
and certain members of the caste dined 
with him. Among these were the plaintiff’s 
sons and nephews. This was at the end of 
April or the beginning of May 1910. A 
storm at once arose over this, an anonymous 
leaflet was printed and circulated discussing 
the whole subject from the view of the 
advanced party. 

This was followed by what may be describ¬ 
ed as (and what in substance really is) a 
declaration of faith published by tho orthodox 
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party and circulated to t.he members of the 
caste for signature in token of their approval. 
It is Exhibit B (6) printed at page 9 of the 
appellant’s book. It sets out that there is 
a rumour that young members of the 
community had brought about the per¬ 
formance of the Prashchit (purificatory 
ceremony) of an “England-returned” person 
(evidently Lakshmi Chand) and had dined 
with him contnM^ to the Dharma and old 
traditions of tne brotherhood, that, there 
can be no “Prashchit” of an 4 England- 
returned” man etc., etc 

It concludes thus:—“Therefore, even now, 
we are not willing to act against the old nsage, t 
the Dharma, the tiaditions ofjthe brotherhood, 
the Bevastha of Gropal Maudir and the path 
marked out by our forefathers, i.e., we do not 
want to associate in any way with people 
who have returned from England and those 
who mix with them. In witness whereof we 
on the testimony of our Dharma, etc., affix our 
signatures below.” 

The exact date on which this was 
published and circulated is not known, but 
from the evidence of the defendant it must 
have been early in May 1910 The 
document bears the signatures of a large 
number of persons. 

% 

Here we may point out that whatever 
may be the case in other cities and parts of 
India, in Benares at least and its two 
appurtenant towns, Chunar and Mirzapore, 
the old orthodox party are greatly in the 
ascendant as far a3 numbers are concerned. 
This is evident from the evidence of Babu 
Gokul Das, the plaintiff’s own witness, who 
is a Professor of Science at the Holkar College, 
Indore. He says: “We dined with Babu 
Lakshmi Chand as a protest in order to stop 
excommunication by the brotherhood. We 
knew that the general sense of the com¬ 
munity was against us.” This gentleman is 
connected by marriage with the plaintiff 
and on matters of caste has very broad 
and heterodox views, as his evidence shows, 
and desires that those views should generally 
be adopted, but he has candidly admitted 
that they are only held by a minority. 
Though he has been outoasted, he has been 
more candid in this respect than others 
of the plaintiff’s witnesses who would suggest 
that they are the views of the majority. 


This has been done with a view to casting 
doubts on the j^ood faith of the defendant 
in what subsequently happened. 

The issue and circulation of the declaration 
of faith was followed by the issue of the 
leaflet dated 16th May 1910 over the signa¬ 
tures of the present plaintiff, his brother 
Bhagwan Das and other persons. It, is to be 
found at page 123 of the respondent’s book. 
It sets out that discussion is going on 
in regard to social infercourse ( bartao ) 
with persons who have returned from foreign 
countries, but that they hear that the 
matter is being confined to the case of 
Lakshmi Chand, that they (the signatories) 
think that if the brotherhood wants to 
devote its attention to such matters, a sifting 
inquiry should be made into the cases 
also of those who had dined with 
B. Ajhudia Das for the last twelve years 
and also into the cases of those who had 
become Theosophists, Radha Swamis, Free¬ 
masons and Arya Samajists and that if this 
were not done, it would be unjust and 
others would say that action had been 
taken through enmity.” This document 
clearly roused the feelings of the comm unity. 
Under the guise of an appeal for justice 
and an extended inquiry it really covered 
a taunt (which perchance may have been 
well merited) that there were many other 
black sheep in the fold among those who 
were thirsting to excommunicate the friends 
and associates of B. Lakshmi Chand. 

The learned Subordinate Judge calls it 
an appeal to the community to take back 
Lakshmi Chand and he fails to see in it 
what he calls defamation of the caste,” 
though it clearly implies that the members 
of the caste are mixing socially with 
many persons who are unfit to be in 
caste. 

It, however, clearly gave great umbrage 
and on the 19th June 1910 two Panchayats 
were held, one of the Eastern Tar and one 
of the Western Tar. We are concerned in 
this case chiefly with that of the Purbia 
Tar, but sight must not be lost of the 
fact that both sections held Panchayat at the 
same time though at different houses and 
they met to consider the conduct of those 
persons who had signed theleaflet of 16th May 
1910. Ateaoh Panchayat,it was decided that the 
families of those members of the section who 
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had signed fhis leaflet and had refused to sigo 
the declaration of faith should bo temporarily 
excluded from all social intercourse until 
those persons appeared before the Panchayat 
and cleared themselves. 


The resolution of the Eastern Tar Pan- 
cliayat was as follows: ‘‘That, since B. Gobind 
Das and B. Bhagwan Das publicly circulated 
among the Biradris and non-Biradaris a 
pamphlet about the Biradri contrary to 
the custom thereof, and did not attend the 
Panchayat on being called upon to do so, and 
these facts show that these gentlemen 
circulated the pamphlet simply to disgrace 
the Biradri, and their not signing the 
Ohitha the declaration of faith) shows 

tnat. their views are against the Panchayat, 
therefore, it is ordered that until B. Gobind 
Das and B. Bhagwan Das came and clear 
themselves the family of B. Madho Das be 

Bartao Band’ , i.c , social dealing with thorn 
be stopped. 

Communication. There were other resolu¬ 
tions passed but we are not concerned with 
them. According to the rules of the caste, 
the Ohaudhri of each section has to communi¬ 
cate to the Chaudhri of the other section and 
to the Chaudhris at Chuuar and Mirzapore 
the resolutions passed at Panchayat. The 
defendant Bishambar Das, therefore, sent the 

following information in respect to the above 
resolution: 

To-day the Bari Panchayat was held and 

the Panches arrived at a decision as fol¬ 
lows:— 


1 a0C ‘ al deal ‘" gS the family c 

b. Aladho Das bo stopped until B. Gobiu 

Das and B Bhagwan Das come and clen 
themselves. ” 

A similar resolution was passed at th 
Panchayat of the Western Tar in respect t 
the families of those members of that Ta 
who had joined with the plaintiff and hi 
brother in signing the leaflet of 16th Ma 

f! tl a ^ a r i] n, communication was sen 
to the defendant Chaudhri by the Ohaudhr 

ot that section. 

On July 8:1,. 1910, the plaintiff and h 
brother sent a reg,stered letter, vide page ; 
appellant s book, to the effect that they ha 
heard of the resolution and that ho (th 
defendant) had proposed it, they, therefon 
asked him whether he had proposed it 
to let them know what explanation 


required and when and where and to whom 
it was to be submif.fed. 

On loth July 19L0, a Baibhak was con¬ 
vened and ib was decided that bhe lebter 
should be placed before a full Panchayat. to 
enable the plaintiff and his brother to attend 
aud make any inquiries they liked. 

A Panchayat was held on August 22ud, 
1910. The plaintiff did not attend nor did 
any one on hi3 behalf attend and it was 
decided that no reply should be sent to the 
letter. 

Then the present suit was launched. The 
plaintiff’s case as set out in the plaint is as 
follows: — 

(1) That the defendant had for a long time 
been bearing ill-will against plaintiff and his 
family; 

(2) that the defend ant had made an 
unsuccessful attempt to excommunicate 
Lachmi Ohand; 

(31 that the family of the plaintiff by 
reason of its lofty status iu the community 
wa3 exempted from all appearance before the 
Chaudhri and the Panchayat and, moreover, 
that it was the Chaudhiri’s duty to wait upon 
any member thereof to take his explanation 
if necessary; 

(4) that on the 19th June 1910 the 
defendant, without formulating any charge 
against him, without, any valid reason and 
without giving him an opportunity of defend 
ing himself, called a meeting at his own 
house of a few of his friends who were under 
his influence and recorded the following 
resolution: “As long as B. Gobind Das does 
not come and get his position cleared, so long 
should the social dealings with the family of 
B. Madho Das remain stopped”; 

(5) that the defendant published the above 
by communicating ib in writing to the 
Chaudhri of the Paoham Tar and generally 
amongst the brotherhood by directing 
them to stop social intercourse with 
him, and also generally published to 
tho world that the plaintiff had been out* 
casfed. In paragraph S of the plaint the 
plaintiff says that, owing to the said writing 
which was unlawful and owing to its publica¬ 
tion, be has been disgraced and has suffered 
material damage in various ways in that be 
has been falsely notified as an outoaste. 

The amount claimed is Rs. 11,009 and the 
cause of action is said to have accrued on the 
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19th Jane 1910 and on every subsequent 
date on which the defendant notified his 
expulsion from caste. 

It is clear from the above that the plaint¬ 
iff’s case was that the defendant out of malice 
convened a bogus Panchayat and without 
formulating any charge, or giving the plaint¬ 
iff an opportunity of defending himself, 
formally recorded an order of excommunica¬ 
tion and falsely published in writing that 
the plaintiff had been outcasted, and had, 
therefore, libelled him. 

It will be seen that in the course of the 
hearing the plaintiff also attacked the defend¬ 
ant s claim to be the Chaudhri or 
head of the Purbia Tar. The defendant 
in his reply set forth the constitution of the 
Agarwal community at Benares and the 
rules of the Panchayat, the customary method 
of convening meetings thereof and com¬ 
municating its resolutions to those concerned 
and to the Agarwals of Ohunar and Mirza- 
pore. He denied that resolutions of the 
so-called Vaish Conference aie binding on the 
community at Benares which has always 
refused to accept them. He alleged that 
Lachmi Chand had been duly excommunicat¬ 
ed for having crossed the seas, as others had 
been; that the plaintiff and his brother had 
published the leaflet of 16th May 1910 con¬ 
trary to custom and to bring the community 
into contempt, and had also refused to sign 
the declaration of faith; that to consider 
these matters Punchayats were convened by 
both sections of the community to consider 
the conduct of those who had signed the leaflet 
and refused to sign the declaration of faith. 

That the Panchayat of the Purbia Tar 
was convened in the customary manner by 
sending round barbers to the registered 
addresses of the families which constituted 
the section, that information was duly sent to 
the plaintiff’s family of both of the meeting 
and the objeots with which it had been con¬ 
vened. 

That as no one appeared on behalf of 
the plaintiff’s family, the Panchayat passed 
the resolution mentioned to stop all social 
dealings with the plaintiff’s family until he 
and his brother appeared before the 
Panchayat to clear themselves of the charges. 

That he, the defendant, was the Ohaudhri 
of the Purbia Tar and as such it was his 
duty to communicate the resolution to the 
Chaudhris of the Paoham Tar and of the caste 


at Chunar and Mirzapore and that he accord¬ 
ingly did do so. He denied that the 
plaintiff’s family was exempt from attend¬ 
ance at Panohayats. He denied that he bore 
any ill will towards the plaintiff or that he 
acted with any improper motive. He 
pleaded that he acted in good faith in 
execution of his duties as a Chaudhri and that 
he bad published no false statement but 
a true one; that the Panchayat had been 
duly and properly convened and was a 
genuine meeting of the brotherhood; that the 
caste had full power to manage its own 
concerns and that its action could not be 
called in question in a Civil Court. 

The learned Subordinate Judge framed 
sixteen issues. 

With the first two we are not concerned 
in this appeal. We equally are not concerned 
with the 15th. lb runs as follows:— Is 
going to England against the Shastras and 
does it entail loss of caste? Is the custom 
prohibiting sea voyage valid? ’ The Sub¬ 
ordinate Judge has written a judgment 
covering some 68 pages of the printed book. 
Six are devoted to setting forth the facts and 
pleadings and the issues. Of the remaining 
62 pages as many as 4b are devoted to this 
one issue. It is admitted before us that 
it is one which does not arise in the case 
at all; but the result of its framing has been 
that an enormous mass of irrelevant evidence 
has been brought upon the record and the 
learned Subordinate Judge, whose sympathies 
are clearly all the one way, has held that a 
sea voyage is valid and that (aking Mlechcha’s 
food is an expiable sin and one who takes it 
does not become uofit for social intercourse, 
that it is illegal to outcaste one who 
associates with him and that under the 
Hindu Law an illegal outcastiDg was a crime 
punishable by the King. He held, therefore, 
that the defendant was a Dandya or person 
who ought to be punished. This view, in our 
opinion, has tainted the whole of his judgment. 
He decided the 3rd, 5th, 6th and 9th issues 
together. These are: — 

3. Has the defendant done any act which 
constituted malicious defamation of the 
plaiutifi? 

5. Whether there was any Panchayat held 
on 19th June 1910? 

6. Is the defendant personally liable for 
the resolution passed by the Panchayat? 
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9. Whether the defendant maliciously 
published the words of the resolution com¬ 
plained of ? 

He held: — 

1. That there was a bona tide meeting 1 of 
the Panchayat, but that no notice thereof 
was given to the plaintiff personally nor 

was he informed of the charge preferred 
against him. 

2. That the defendant having been present 
at the Panchayat was as much liable for 
the resolution as any other member who was 
present. 

3. That he published the resolution in that 
he communicated it to the Chaudhris of the 
Pacham Tar and of the community at 
Chunar and Mirzapore. 

4. That the language of the resolution 
was defamatory as it laid down that the 
plaintiff was not entitled to social privileges. 

5. That it was malicious defamation in 
that the plaintiff had received no notice of 
the Panchayat or of the offences charged 
against him and the defendant was liable 

In regard to the question whether the 
defendant had acted from positive ill-will 
against the plaintiff, he held that it was not 
necessary to come to a finding, though he 
points to the evidence on the subject and 
adds that there is abuudant evidence to 
show that his conduct had beon such as 

would be consistent with the fact that he 

was not acting with any good motive or out 
of a sense of duty to his caste. 

The 4th issue was: Has the plaintiff done 
any act which would justify the Panchayat in 
passing the resolution of the 19t.h June 1910? 

T A r f ^ rounds a™ Siven in the resolution 
ot the l anchayat for the order passed: - 

• L i th , G pIaintiff signed and 

circulated the leaflet of the 16th May 1910. 

2. That he had refused to sign the decla¬ 
ration of faith (called a Chitha). 

3. That he and his brother had not 
appeared before the Panchayat. The Court 
held that the first was „o offence against 
the caste; that the plaintiff wa8 not ffllil , 

of the second as no opportunity had been 
given to him of refusing aud lastly that, he 
was not guilty of contempt of the Panchayat 

r 8 ^ e n Wafl ! bseilt from IWrM 19th 

June 1910 and could not possibly have 
Hppeared as notice was only given on that 

tlm r ,TT ,0nW,ll “ lh, ' s ^t finding 

the Court also found ou the Vtb issue that 
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the plaintiff and his family were exempt 
from personal attendance at the Panchayat, 

The 8th issue was: Has the plaintiff 
been expelled from the Biradri? If not, 
what is the effect of the resolution of 19th 
Jane 1910? The Court held that the plaint¬ 
iff was virtually finally expelled from the 
caste because one of the conditions laid down 
for his re-entry was impossible of fulfilment . 
Having found this, the Coart in its judgment 
points out that the plaintiff ought to have 
demanded a meeting of the Panchayat as 
the resolution left him a loophole to oome 
in (presumably into caste) if he liked. 

The 9th issue was:—Whether the defendant 
published maliciously the words of the 
resolution complained of? On this point 
the judgment runs thus:—“it was the duty 
of the Chaudhri to publish the resolution 
and there is no malice in such publication. 
The legal malice consisted in not giving an 
opportunity to the plaintiff to defend himself 
and in passing that order behind his baok. 
The publication of the order cannot be oalled 
malicious.** 

Issue 10th was: Whether there was any 
notice given to the plaintiff of the meeting 
of the Panchayat? The Court found that 
the defendant gave notice to the plaintiff in 
the usual manner, i. e., according to the 
custom of the caste a barber was sent to the 
registered family address; but it held that, 
that notice was legally insufficient because 
the plaintiff was himself the accused and 
ought to have had a proper opportunity of 
defending himself. 

On the llth issue tho Court held that 
the resolution of the 19th June 1910 
was not communicated to the plaintiff, 
hut that it was not the defendant’s duty 
to send it to him and that the plaintiff 
showed his utter disrespect for the defendant 
Chaudhri by sending to him a registered 
letter and demanding a copy. The issue, in 
our opinion, was an unnecessary one. 

On th© 12th issue the Court found that 
tho plaintiff was absent, from Bsnares on 
the 19fch June 1910; that B. Bhagwan 
Das, liis brother, was absent from Benares on 
that, date; but it did not oome to a clear 
finding as to whether or not he (Bhagwan 
Das) had returned from Ghazipore at the 
hour when the Panchayat. met; it held that 
B. Sita Ham, a third brother, was present 
in Benares hut was not aware of the 
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Panchayat; that though for ordinary pur¬ 
poses, the notice of the meeting issued was 
sufficient still in the present case as there 
was a personal charge against the plaintiff, 
personal notice should have been given. 

On the 13th is9ue the Subordinate Judge held 
that the plaintiff had a cause of action (but 
only a sentimental one) in that he had been 
outcasted. 

The 14th and 16th issues (of which 
the former was unnecessary and really 
included in the latter) related to the amount 
of damages, and the Court held that in the 
circumstances the plaintiff was entitled to 
only nominal damages which, after deciding the 
15th issue, it finally assessed at Rs. 220. It 
decreed the claim to this extent. 

The judgment ends with an expression of 
thanks tothe learned Advocates and Vakils for 
their help and assistance in the case during a 
protracted trial lasting several months. We 
would point out that the trial was quite un¬ 
necessarily protracted. The Court and the par¬ 
ties seem to have treated the case asa struggle 
on the question of the validity or invalidity 
of a sea voyage in the eye of Hindu religion 
and law. The battle raged chiefly rouud 
this point and a mass of evidence relating 
thereto was brought upon the record and two- 
thirds of the judgment devoied to it. The 
/acts of the case as stated above and the 
pleadings of the parties show that the issue 
did not arise and there has been a consider¬ 
able waste of public time and money in the 
hearing of the case. 

The defendant has appealed against the 
decree. 

The plaintiff has filed objections claiming 
the balance of Rs. 11,000, which the 
lower Court has disallowed, and also point¬ 
ing to an error in the costs calculated in the 
lower Court’s decree as due to him. 

In regard to these objections we would 
point out that they were not pressed. No 
attempt was made to point to any special 
damage incurred and the learned Advocate 
for the respondent said that he left the 
amount of damages entirely to the Court. 

In regard to errors of calculation in the 
decree, they will be corrected when the 
decree of this Court is drawn up. 

In regard to the defendant’s appeal it is 
necessary to firs5 arrive at clear and definite 
conclusions as to the actual facts before we can 


decide as to the liability or otherwise of the 
defendant for the damages claimed. Prima 
facie to say that a man has been outcasted is 
to defame him. The libel, of which com¬ 
plaint is made in this suit, is the communi¬ 
cation by the defendant made in writing to 
Cabu Krishna Chandar, Chaudhri of the 
Pacham section, that the Panchayatof the Pur- 
bia section had resolved that as long as B. 
Gobind Das did not come and get his posi¬ 
tion cleared, so long would social dealings 
with the family of Babu Madho Dass be 
stopped (vide plaint paragraphs 7 and 8.) 

The first question for decision is whether 
or not there was a genuine meeting of the 
Punchayat duly convened according to the 
custom of-the caste or whether there was 
only a bogus meeting consisting of only a 
few friends of the defendant. If the latter 
be the true fact, then it is clear that the com¬ 
munication made by the defendant must 
have been false to his knowledge and his 
liability clear beyond question. 

The Court below has held, and we fully 
agree with it, that there was a genuine 
meeting of the Panchayat duly convened 
according to the custom of the caste. It is 
unnecessary, as we agree with the Court 
below, to go at length into the evidence on the 
point. Thatthecommunity was really in twain 
over the question of Lala Lachmi Chand and 
the attempt to take him back iijto caste 
admits of no doubt; that the plaintiff and 
certain others bad issued the leaflet of 16th 
May 1910 is an admitted fact, and the 
evidence leaves it beyond doubt that what 
we have designated the declaration of faith 
had been circulated for signature. There 
was not and could hardly have been any 
secrecy in the matter. The evidence of the 
barber and the defendant and his witnesses as 
well as that of Babu Baleshwar Pershad, 
late Secretary to the Board of Revenue, 
shows clearly that it was a regular Panchayat 
duly convened by the defendant according to 
the custom of the caste. The plaintiff has 
attempted to attack the regularity of the 
convention by alleging that the defendant is 
not a legally appointed Chaudhri but only a 
self-constituted Chaudhri, and by claiming 
that notice of the Panchayat ought to have 
been sent to him and his brothers separately 
at their separate residences (which admittedly 
was not done). On the first point he has 
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not been supported by his own witnesses, e g. t 
Narain Dass and Vidya Nath Das. Another 
witness has also admitted that the order passed 
against the plaintiff was passed by the 
Chaodhri with the consent of the Biradri. in 
general. In oar opinion there can be no 
doubt that the defendant is the Chaudbri of 
the community for the Purbia section and 
duly recognised and acknowledged as such. 

In regard to (he notice of the Panchayat it is 
proved beyond doubt that in the oustomary w ay 
a barber was sent round to the registered 
addresses of the families which constitute the 
community. The plaintiff and his brothers 
are the sons of B. Madho Das. The defend¬ 
ant’s evidence (and it does not stand alone) 
shows that their family is registered in the 
Panchayat’s list as the family of B. Madho 
Das, the registered address of which is “L&khi 
Chabutra, Benares,” and that notico was given 
at that house by the witness Mahadeo 
Barber to one Debi Prashad, also a member 
of the caste, who is the agent of all the 
brothers. The plaintiff did not dare to put 
Debi Prashad into the witness-box, but be 
pleaded that as he and his brothers are now 
all separate and live in separate houses, 
separate notices should be sent to each of 
them. In the first place he has to admit 
that though the brothers may not be, strictly 
speaking, members of a joint Hindu family, 
inasmuch as they have specified their shares, 
still their hnsinefs and affairs are carried on 
jointly and that Debi Prashad is a joint, sor- 
vant. ai d manages their joint affairs at Lakhi 
Chabutra, a house which is the joint properly 
of the brothers and is the old family resi¬ 
dence. In this respect we would refer to the 
evidence of B. Baleshwnr Prasad again where 
at the bottom of pago 3 of the appellant’s horde 

lie tells how his own family is treated in this 
matter. He and his brothers areactually sepa¬ 
rate in business and residence, but in “Biradri” 
matters are treated jointly, the family standing 
in the Chaudhun’s list in the name of bis 
father and grandfather. The briber when going 
round to give notice calls at I lie family h >me 
in which ti e witness’ younger brother alone 
lives. “Bhaji presents (he says) can he owe’ 

even if the members of the family are sepa¬ 
rate.” This is tho evidence of the plaintiff’s 
own witness, a man of good position who lately 
held a responsible, good post. Part of the 
plaintiff’s own evidence (vide page ^5 of the 
respondent’s book) also strongly points to the 


correctness of this evidence. It also shows 
how the house at Lakhi Chabutra was used at 
times for general family purposes. See also 
the evidence of his brother Sita Ram. We 
have no hesitation in accepting the defendant’s 
evidence and holding that the Panchayat 
was a real bona fide convention of the Purbia 
section of the caste duly and regularly called 
according to custom. We would point to the 
fact that the Pacham section also met that 
same evening for exactly the same purpose. 
The plaintiff’s plea that it was a bogus meet¬ 
ing of a few of the defendant’s friends falls to 
the ground. 

2. That the resolution to temporarily ex¬ 
clude the plaintiff’s family from social inter¬ 
course until he aud his brother appeared 
before, the Panchayat to clear themselves, was 
passed is equally beyond doubt. It is not so 
much the plaintiff’s cflse that no suoh resolu¬ 
tion was passed as that it was a bogus and 
not a genuine Panchayat which passed it. 
That the defendant did publish it is also an 
admitted fact. He has pleaded that it is his 
duty to publish all suoh resolutions to 
the members of his section and to the 
Chaudhris of the other seotion. That this is 
his duty is uot seriously contested before ns. 
It is proved not only by the evidenoe of him¬ 
self and several of his witnesses but also out 
of the mouths of some even of the plaintiff’s 
own witnesses, e g. % Vidya Nath Das and Babn 
Baleshwar Prashad already mentioned above 
and Babu Moti Clmnd. The first in bis cross- 
examination says: “The order passed by the 
Par.chsyat of our sub-division is communicat¬ 
ed to the Panchayat of the other sob division 
and the Chaudbri informs the members of his 
sub division. 

In this respect also the Court below has 
held “that it was the duty of the Chaudhri to 
publish the resolution complained of and there 
is no malice in such publication.** 

3. The third question is whether the 
defer.dant. throughout this matter has acted 
bona fide or from seme improper motive. It 
is the plaintiff’s case that some ten years or 
more prior to this suit the defendant’s 
brother was prosecuted for a technical breaoh 
of the Municipal rules. He bad apparently 
omitted to inform the Municipal authorities 
or the death of the person in whose tame the 
family house had beeu registered by the 
Municipal Board. The case was sent for 
trial to the Bench of Honorary Magistrates,and 
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it came before a Bench of which the plaintiff 
was a member. It is' admitted that the 
defendant’s brother admitted the breach of 
the rules and was fined the small sum of 
Rs. 5. The plaintiff states that the defend¬ 
ant approached him and he asked him to 
acquit the brother, but he replied that it was 
impossible to decide the case otherwise than 
honestly. This, it is urged, gave great umb¬ 
rage to the defendant. 

In regard to this we would point out that 
the defendant admits that there was such a 
case and that his brother pleaded guilty, but 
he totally denies on oath that he ever 
approached the plaintiff on the subject. 
The matter was a very trivial one, a 
breach (and that only a technical one) of 
Municipal rules to which no stigma of nioral 
turpitude attached in auy way, and in 
respect to which the aocused admitted his 
fault. We fail to see that there was any suffi¬ 
cient ground for any person even to approach 
one member of a Bench of Magistrates to 
secure an acquittal and we have grave 
doubts as to the truth of this allegation. 

Next the plaintiff states that the 
feelings of the defendant began to be 
inimical to him when he (the plaintiff) 
gradually ceased to give help financially to 
the Ohaudhris. In cross-examination he 
reduced this general statement to this that 
he used to pay a sum of money monthly to 
one Ganesh Das Chaudhri and he admitted 
that he had not paid money at any time to 
any other Chaudhri. He had to admit that 
his account books could show no entry of 
any such payment; that the son of Ganesh 
Das, one Sarju Das, had had a running 
account with him and that there might” 
have been a partnership between his father 
and Ganesh Das in some transactions; that 
he had sued Sarju Das on his account 
(when he, Sarju Das, went over to the 
opposite party), and that he lost his suit 
on a point of limitation. It is not clear 
why all this should have roused feelings of 
hostility in the breast of Bishambar Das, 
the present defendant, except that he has 
succeeded Ganesh Das and Sarju Das in 
the office of Chaudhri and Ganesh Das, no 
doubt, was his uncle ut was entirely separate 
from him and he was nob in any way 
financially affecled. In his cross-examina¬ 
tion the plaintiff has given Chaudhris in 


general and one deceased Chaudhri in particu¬ 
lar a very bad character, accusing them of 
using their position and p;>wer to L extort 
money from members of the caste on 
threats of expulsion, and he charges the 
defendant with rage in that he knew that 
he could not extort money from* him (the 
plaintiff). A witness has been called to 
state that the defendant had asked him what 
he wa3 going to get out of the matter when 
there was a talk of settling the dispute 
over the question of Excommunication on 
the sea voyage question. In the state of 
bitter feelings which evidently exist between 
the two parties we cannot place any 
trust on such vague evidence. There is 
nothing in the evidence to cause us to 
believe that the defendant personally 
ever used his position to extort money 
either from the plaintiff or others. The 
sins of Gauesh Das and his sen Sarju 
Das cannot be rested fon the defendant’s 
head. 

Next there is the matter of what is 
called the Sauri affair which the plaint¬ 
iff states occurred some years after the 
conviction of the defendant’s brother in 
the Municipal matter. According to the 
plaintiff he had unwillingly performed a 
ceremony too early in respect to his 
daughter-in-law who had been confined, 
and there was a meeting of the caste and 
an order of excommunication was passed 
against his family. This l«d to a snlit 
in the community, many of the members 
of which were against the unjust order 
passed in the matter. This led to the 
formation of what might be oalied the 
“Purbia Panch Bhais.” At that time 
Sarju Das was the Chaudhri and not the 
defendant, but it is the plaintiff’s case 
that the latter was at the bottom of it 
all and that his own father and others 
asked him to apologise to the defendant 
and all would be well. This he refused 
to do. The split continued for some 

years, bub finally the matter was either 
settled or compromised itself and the Purbia 
Panch Bhai community became dormant 
or ceased to exist shortly before the 
present dispute arose in the caste. in 
regard to the excommunicai ion order passed 
over the Sauri matter, the defendant has 
sworn that be was, as a matter of fact, 
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not in Beoare3 when it was passed and 
had no hand in passing it. He may 
have taken sides in the matter and 
probably did do so, sapparting the party 
which stoad oat for strict observance of 
all rales. The plaintiff, who is a man of ad¬ 
vanced ideas, thiuks nothing of the formalities 
which are observed strictly by members of the 
old school. At the utmost this matter was a 
dispute very much like the present one over 
the question of sea voyage, though not of 
such general importance to the community. 
It evidences the olash of ideas between the 
progressive and the conservative parties in 
this as in other communities. It i 9 hardly 
evidence of enmity and ill-feeling. It has 
been attempted to show the state of 
defendants feelings by the production of a 
few witnesses who have stated that the 
latter boasted to them of what ho had done 
and that he had done it out of revenge. 
Kalka Prasad, a Khatri by caste, has stated 
that the defendant bad told him that he had 
had bis revenge on Gobind Das, and when 
questioned refused to state what the old 
enmity was. The witness is a man of by no 
means great position and is considerably 
indebted. No other witness has been called 
to support his statement and Bishambar 
Das has denied the truth of it on oa»h. His, 
Kalka Prasad’s, evidence (vide bis 
examination-in-chief) is vague and wanting 
in detail and singularly unconvincing. He 
pretends to be a friead of the defendant, but 
his cross-examination shows that he has fully 

identified himself with the plaintiff and 
his party. 

The witness, Narain Dass, the plaintiff’s 
own first cousin, also states that the defendant 
said to him: “i have to day wreaked old 
vengeance upon B. Gobind Dass and have 
excommunicated him,” and that this was 
uttered in the presence of others just after 
the Panchayat. The witness cannot give 
the names of the others who were present 
and no other witness is called to corroborate 
him. This witness also would have us 
believe that the defendant used to openly say 
that the plaintiff in his pride at being an 

Honorary Magistrate had fined his brother 

Ks. 5 without any reason and that God would 
some day give him an opportunity of taking 
his revenge. The witness is one of 
those who signed the declaration of faith 
though he says he did so because 
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lie feirei excommunication if he 
refased. The fact that he 

signed it and e^en amended its wording 
shows that the matter was nob a secret. 
This evidence does not impress us favour¬ 
ably. It is easy for a witness to make 
statements of this sort and leave little scope 
for cross examination, as no other witnesses 
are called to corroborate him. This witness, 
toough he testifies that the Sah family, t.e. 9 
his and the plaintiff’s family, are exempt from 
the Panchayat, states that he does not know 
whether or not matters relating to • the 
brotherhood are decided by the Panchayat. 
In fact he stated that he did not know what 
a Panchayat was, an obvious untruth. When 
asked if he had actually attended the very 
Panchayat in question at the house of the 
defendant, he said he ould not remembsr. 
He says he thinks he went to tho house of 
Ru Krishnaji, where the Panchayat of the 
Pacham met, to see the fun. He pretends that 
he does not know the meaning of the term 
kh'iri )” and that he is not a friend or enemy 
to the plaintiff. He says in his evidence 
that he has been on bad terms with his cousin 
for seven years beoan.se of the Chaudhri, yet 
prebends that he has recently been attempting 
to obtain wives for the plaintiff’s sons. No 
one who reads the e/idenoe of this man in 
cross-examination could for a moment desig¬ 
nate him a straightforward, candid witness on 
whose word any reliance could be put. 

The third witness on this point is one 
Sankata Prasad, a Khatri. He is a person 
who has been working j >intly with the plaint¬ 
iff in advocating broad views on social 
matters, and his story is that the defendant 
once, some nine cr ten months before hia 
evidence was given, exultingly told him that 
he had pxc iramunicated the plaintiff who had 
in consequence beome in famous ("nikku")' 
He is the sole witness to the faob. His evi¬ 
dence is of little value to show that in this 
matter the defendant had been moved by 
feelings of ill-will and malice. The defend¬ 
ant, has denied on oath the alleged oonversa* 
tion. The plaintiff’s brother, Sita Ram, does 
not testify t,> the alleged enmity. The other 
brother, B hag wan Das, however, mentions the 
fining of the defendant’s brother and the 
dispute over the Sauri affair and alleges that 
his o.vn deceased Gumishtv, Ganesh Das, had 
|nld him that the defend tut was annoyed 
because the wituess’ family did not show 
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proper submission to himand make presents 
to him as to previous Ohaudhris. This latter 
portion of his evidence was quite inadmissible. 

Another method in which the plaintiff has 
attempted to show the bad faith of the defend¬ 
ant is the adducing: of a grood deal of evi¬ 
dence to show that some twenty-five years 
or more ago, the defendant himself in his 
younger days held broader views on the 
subject of the sea voyage in that he used to 
dine not only with Nanne Babu but also 
with Musalmans and others. Even grant¬ 
ing this we fail to see that it shows bad faith 
on the defendant’s part in the present matter. 
It is open to a man to change his views in 
perfect good faith as many a celebrated man 
has done before, and we cannot accept this 
fact, even if true (it has bsen totally denied 
by the defendant), as indicating that in the 
present dispute the defendant has been 
actuated by some ulterior motive or by per¬ 
sonal ill-will towards the plaintiff and his 
family. The evidence does not convince us 
that the defendant has been actuated by 
ill-will arising over the fining of his brother 
(a very old and trivial circumstance) or 
because he has not been subsidized as Ohaudhri 
by the plaintiff’s family. The alleged sub¬ 
sidizing of farmer Ohaudhris, the relatives of 
the defendant, has by no means been estab¬ 
lished. The fact that the defendant in the 
Sauri dispute took a view hostile to the 
plaintiff’s interest is not a sufficient indication 
of ill-will, for it is clear that the caste was 
divided on the point. 

But it is urged that the defendant has 
shown considerable bias in his conduct of the 
present dispute in the caste which indicates 
the state of his feelings; that the plaintiff 
and his family are exempt from all appear¬ 
ance before the Panchayat; that it was the 
defendant’s duty as Ohaudhri either to attend 
in person on the plaintiff or to depute some 
one else to take his answers to the oharges 
preferred against him, that he not only did 
not do this but did not even give the plaintiff 
an opportunity of appearing before the 
Panchayat to answer the charges. This 
brings us to the question of the alleged exemp¬ 
tion and whether the defendant has been 
guilty of aoy breach of duty in the matter in 
his capacity as Ohaudhri. 

The Court below has held that the alleged 
exemption has been proved prima facie from 


the very nature of the constitution of a caste, 
every member whereof is subject to the 
authority of a Panchayat and would be bound 
to appear either in person or by a representa¬ 
tive to answer any charge of a caste offence 
brought against him. The plaintiff’s plea 
i3 that all members of the Sah family are 
exempt from attendance to answer a charge. 
He says, “l have no first-hand knowledge of 
Panchayat procedure.” Further on he says ; 

I have been told that when a member of the 
Sah family is accused, then either the Ohaudhri 
himself comes over or sends a duly accredited 
representative from the Paochayat or sends 
a letter to make inquiries and get an explana¬ 
tion. It has never happened to me so. I can 
give no instance. I heard this from my 
elders. I heard this from my father and 
from the late Ohaudhri Ganesh Das Khazau- 
chi, who used to be a constant visitor at my 

father’s (house).My father told it 

me several times daring the last thirty 
years.” 

He, nowhere in his evidence, gives 
any reason for this * exemption and in 

the plaint the only reason given is 
that it has arisen by reason of the high 
status of the family. It is nowhere explain¬ 
ed why or how the family has such a high 
status. It is wealthy no doubt, but in this 
oountry a family may be of “high status” 
even though it be comparatively poor. The 
basis for the plaintiff’s knowledge is that 
his father and Ganesb Das told him and 
that Ganesh Das used to visit his father. 
His brother, B. Bhagwan Das, has also 
stated that Ganesh Das used to consult his 
father in caste matters. This Ganesh Das 
is the Ohaudhri to whom the plaintiff has 
given so bad a character and who had money 
dealings in the way of business with his 
father. 

% 

An examination of the evidence of the 
plaintiff’s witnesses on the point will show 
that they have stated merely that the exemp¬ 
tion is well-known and that they have heard 
of it. B. Baleshwar Prasad has stated 
that he thinks he heard of it from the plaint¬ 
iff’s father. None of them can give the 
cause of exemption nor do they attempt to 
state how or when it arose. No resolution 
of the community on the subject is quoted 
and there is no documentary evidence on the 
point. Vague evidence of this description 
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18 of no value. The lower Court has nob 
attempted to discuss the nature of this evi¬ 
dence. It contents itself by saying: that the 
volume is large and outweighs that given 
by the defendant, even that of one member 
of the Sah family itself, who has testified 
that there is no exemption. Their non- 
attendance does not give aright to exemption 
nor could the subservience of Ganesh Das 
Chaudhri on his mere dictum do so. As for 
its being the duty of the Chaudhri to attend 
upon the accused member of the Sah family 
and take his explanation there is a still less 
feeble basis for such an assertion. No rule 
or order of the caste is quoted and no 

instance. 

On 8th July 1910 the plaintiff and his 
brother sent a registered letter to the 
defendant after the decision of the Panchayat. 
In it they asked what explanation was 
required from them and where and when 
and in whose presence they were to submit 
it. There is no complaiut that they were 
exempt from appearance and that the 
Chaudhri had failed in his duty in not attend¬ 
ing on them and taking their explanation. 
In our opinion the so-called exemption has 
not been established nor has it been satis¬ 
factorily established that the Chaudhri has 
failed in his duty in this respect. 

Next comes the question as to whether 
the plaintiff had an opportunity of appearing 
before the Panchayat and whether in this 
respect the defendant has acted in an 
irregular and improper raanuer. The plaint¬ 
iff has, it. must be remembered, treated the 
Panchayat as a bogus meeting of the defend¬ 
ant’s friends, but we have held that it was 
a genuine Panchayat duly and regularly 
called. 

There can be little doubt that on the 
date of the Panchayat the plaintiff himself 
was not in Benares and could not personally 
have attended it. His brother Bhagwan 
Das had gone to Ghazipore on ihat date, 
but could easily have returned that same 
evening. It is alleged by ^ itnesses that he 
had returned and was in a neighbour’s house 
while the Panchayat was being held. He 
has not denied that he did return to Benares 
that evening. The Panchayat lasted 
frem about 8 P. M. till past day-break the 
next day. Babu Sita Ram, the third 
brother, was in Benares on that day. He 
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has stated that he received no information 
of the meeting. It is difficult to believe 
this. It, is proved to our satisfaction from 
the defendant’s evidence and that of Mahadeo 
barber that the latter was sent round in the 
morning to the registered address at Lakhi 
Chabutra and that he gave full information 
to Lila Debi Prashad, the family Gumashta. 

It is obarly proved that LUa Debi Prashad 
attended the Panchayat. Though he is the 
plaintiff’s own servant he has not been called 
to state that no such notice was given. We 
have no hesitation in holding that it was 
given and no doubt that B. Sita Ram 
knew of the meating and it is probable that 
Bhagwan Das was informed of it on his 
return. 

The plaintiff pleads that notice ought to 
have been separately sent to him. The 
question is whether the defendant acted in 
bad faith and in an irregular manner. The 
evidence of the plaintiff’s own witness B. 
Baleshwar Prashad shows that he acted in 
accordance with the regular custom and 
gave notice at the family residence. The 
community deals with the families which 
constitute it aud a list is maintained of 
families with their addresses, and no irregu¬ 
larity or bad faith in this respect is estab¬ 
lished. 

In the lesult we hold that the defendant 
is not shown to have been actuated by any 
ill-will or ulterior or improper motive, that 
be has acted in good faith in the execution 
of his duty as a Chaudhri according to the 
recognised rules and customs of the commu¬ 
nity, that the resolution of the PaDohayat 
was passed by a meeting of the community 
duly and regularly convened and that in 
communicating the resolution to others in 
fulfilment, of his duties as Chaudhri the 
defendant made a statement, that was true in 
fact. 

But it is urged on behalf of the plaintiff 
that the order of amanat or temporary 
exclusion from social intercourse was quite 
illegal, in that the plaintiff had not com¬ 
mitted any caste offence and the Pauohayat 
had acted contrary to natural justice, in 
not. giving the plaintiff an opportunity of 
defending himself, that, therefore, the expul¬ 
sion being illegal, plaintiff was still legally 
in caste and to say that be bad been expelled 
was to defame him, aud though the defend¬ 
ant, may havo ao v ed in good faith still he 
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had published the defamatory statement 
and was legally liable in damages to the 
plaintiff. 

In regai d to whether the charges 
preferred against the plaintiff at the 
Pauchayat are or are not caste offences, i.e., 
whether the Panchayat would have jurisdic¬ 
tion to expel from caste one who had been 
guilty of them, we are unable to hold that 
they were matters outside the jurisdiction 
of that body. They were fcvo in number, 
(1) that the plaintiff had in conjunction 
with others issued the leaflet of the 16th May 
1910 and (2) that he had refused to sign the 
declaration of faith. 

The former the Panchayat looked upon as 
bringing the community into disgrace in the 
public eye in that it imputed that it mixed 
socially with persons who were uufit to 
remain in caste. 

In regard to the latter, there was a 
momentous question for decision, some 
members wished to follow one rule and some, 
the other. Declarations of faith had been 
circulated by both sections of the community. 
They contained the views of the old orthodox 
party. Those who refused to sign it were 
of the opposite view and the community 
had to see which view it would accept. That 
it was a vital and important matter and 
closely concerned the social affairs of the 
community no one can doubt. It is s'ill a 
burning question in many of the caste 
communities in India to-day. If a majority 
of the caste wished to adhere to the old view 
it clearly was open to them to refuse to 
mix socially with those who refused to 
follow the rule laid down by the Panchayat 
for the conduct of its members in this matter 
of sea voyage. It is a social question closely 
concerning the community and one well 
within their jurisdiction. It is pleaded that 
the plaintiff was not guilty of either charge, 
in that he had no intention of bringing the 
community into contempt in the public eye 
and because he had had no opportunity 
of signing the declaration of faith. He has 
admitted that he would not have signed it 
even if it had been put before him. Evi¬ 
dence has been adduced by the defendant of 
witnesses who state that they took it to him 
for signature and that he refused. Be that 
as it may the Courts of this country have 
always refused to interfere with the 


autonomy of the caste, provided that it dees 
riot, act in a manner contrary to natural 
justice and we do not propose to sit as a 
Court of Appeal from the decision of a 
Panchayat on the pure question of fact 
before it. The Courts caunot interfere, 
provided the matter was ore within the 

jurisdiction of the Panchayat and the latter 

has not acted in a manner contrary to 
natural justice. We Snd it impossible to 
hold tLat the Panchayat bad no jurisdiction 
to consider the conduct of the plaintiff and 
his brother in the matter. 

The lower Court has held, and we agree 
that notice was issued according to the 

rule and custom of the caste to the family 
of the plaintiff, and that B. Sita Ram at least 
could, according to the rules of the 
Panchayat, have attended and represented 
the family and applied for an adjournment 
pending the plaintiff’s return. It, however 
accepted Sita Ram’s statement that he 
received no information. With this we 
are unable to agree. It is impossible to 
believe that he was ignorant of the fact that 
both sections of the community were 
meeting that evening of the 19fch June 
1910. There can be no doubt that the 
barters had been sent round and that 
Mahadeo had delivered his message at the 
family house. 

The Court below, however, has held that 
even assuming that B. Sita Ram was well 
aware of the meeting, though the rule of the 
Panchayat which deals with family units 
and not with individual members of a 
family, is a most reasonable and practical 
rule and a notice to any member of the 
family is sufficient for ordinary purposes, 
still in the present case a particular member 
of a family was accused of having done 
wrong and personal notice should have 
been served on him. 

The learned Subordinate Judge loses sight 
of the fact that in all cases it is some one 
or more particular member or members 
of a family who are guilty of a breach of 
rules or of caste offence and that in 
each case it is the family which is called upon 
to explain the actions of its members. The 
Panchayat deals with the family as a unit 
and any member of the family can appear 
on its behalf and defend. It is difficult 
to say that this procedure is contrary to 
natural justice. In the present case it is 
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not the plaintiff personally with whom 
social intercourse has ceased. It is the 
family of B. Madho Das. 

The lower Court has held that by reason 
of this absence of personal notioe to the 
plaintiff, the proceeding was contrary to 
natural justice and the order, therefore, 
illegal and improper. I thas gone into the 
question of the plaintiff’s guilt or innocence 
and has found him innocent. It has held 
that the order of “ amanat ” is really a 
permanent exclusion from caste, because 
one of the conditions on which the caste 
has agreed to take back the plaintiff’s 
family is impossible of execution. ft 
has concluded that the plaintiff having 
been illegally excluded from caste, the de¬ 
fendant has been technically guilty of malioe 
and libel and has awarded a trivial sum as 
damages. 

Now the communication made by the 
defendant to the members of the 
caste was that the Panchayab had resolved 
that until B. Gobind Das and his brother 
did appear before the PaDchayat and explain 
their conduct, all social dealings with the 
family of B. Madho Das should be suspended. 

This on the face of it is nothing more than 
a temporary conditional order of suspension. 
It. admits the right of the plaintiff to be 
heard in his defence. We have seen the 
attitude which the plaintiff and his brothers 
have taken up towards the Pauenayat and 
its authority by their claim for exemption 
from attendance. 

The above resolution was passed on three 
grounds: 

(1) because the plaintiff aud others had sign¬ 
ed and published the leaflet of 16th May 1910 
among members of this and other castes, (2) 
because no appearance had been made on 
their behalf or by them though notioe had 
duly issued, (3) because they had failed to 
sign the declaration of faith. 

The Panchayat had before it evidence of the 

servioeof noticeand that Sita Ram waspresent 
in Benares, i.e. % that an appearance could have 
been made. It, no doubt, considered that, i's 
authority was being flaunted and it temporari¬ 
ly suspended the family pending tho appear. 
ar.ee of the plaintiff and his brother before 
the Panchayat. to explain their conduct. 
There was no denial of justice in this. As 
the lower Coort has pointed out and as tho 
evidence proves, (even of tho plaintiff’s own 


witnesses) the plaintiff could have demanded 
an immediate convention of the Biradri and 
placed his case before them. The resolution 
distinctly contemplates this. But this he 
did not attempt to do. He sent a registered 
letter ostensibly asking what the charges 
were and to whom and at what time and place 
he had to submit his explanation. This was 
placed before the Punohayat whioh decided 
that no reply should be sent to it as the plaint¬ 
iff ani his brother c >uld, if they liked, appear 
before the Panchayat. One thing is clear, 
and that is that the plaintiff and his brother 
did not intend to submit to the Panchayat. 

The Court below has held that the order 
passed was virtually one of complete expul¬ 
sion because one of the conditions for re¬ 
instatement was impossible of fulfilment. 
It refers to an incident mentioned in the 
evidence of the witness, Colonel Bindeshri 
Prashad Singh, Chief Secretary to the 
Maharaja ot Benares, who was deputed by his 
Master to try and bring the parties to terms. 
Ceitain members of the caste, of whom the 
defendant was cne, met him and discussed 
tho matter. It was not a meeting of the 
Panchayat. Feelings apparently ran high 
and one person present suggested that the 
plaintiff would be forgiven if he vowed not 
to eat with those of the caste who bad 
gone to England and if the marriage contract 
between the daughter of B. Bhagwan 
Das and the son of Rai Bahadur R&mnaj 
Diyal were broken off. It is this latter con¬ 
dition which could not be fulfilled. But 
this was not a condition laid down by the 
Panchayat. It was the suggestion of one 
member and it cannot be said that the 
Panohayat’s decision had been in any way 
amended or altered by this suggestion made 
by a single member at an informal meeting 
between a few members and the Colonel. 
The matter has not, as a matter of fact, 
been yet placed before a Panchayat. The 
first resolution was, no doubt, passed because 
the family of Madho Das had been guilty of 
contempt of the Panchayat by not appearing 
but it distinctly, as we have already said, 
offeree an opportunity to t.he plaintiff to appear 
and defend and tho lower Court has 
distinctly said that, it would have been wiser 
and better if ho bad demanded a fresh meet¬ 
ing of the Panchayat. 

We are unable fro hold in the oiroumstanoes 
that the Panchayat acted contrary to natural 
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justice and that, therefore, the temporary 
exclusion from social dealings was a permanent 
exclusion or an illegal order and that the 
defendant in publishing the order, in execu¬ 
tion of bis duties as Chaudhri, has rendered 
himself liable to damages for libel or defama- 
tion. We have already held that he has 
acted throughout in good faith. We, there¬ 
fore, hold that he is cot liable to the plaintiff 
in damages. 

While we sympathise with the plaintiff 
in his attempt to broaden the views of 
his fellow castemen and to improve his caste 
socially and mentally, we consider that the 
present suit was misconceived unless it was 

is main object (which it appears to have 
been) to gc-b the pronouncement of the learn¬ 
ed Subordinate Judge, who is a Sanskrit 
scholar of great reputation, on the vexed 
question of sea voyage. If this were his 
object he has attained it at the cost of a 
great deal of publio time and money, 
t was an issue that did not arise in the case. 

We allow the appeal, set aside the decree 
of the Court below and dismiss the suit with 
costs in both Courts including in this Court 
fees on the higher scale. 

The objections are disallowed with costs 
including fees on the higher scale. 

Appeal allowed . 
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Second Civil Appeal No. 1003 of 1912. 

November 12, 1913. 

Present :—Sir Arthur Reid, Kt , Chief Judge. 
JSHAR— Plaintiff—Appellant 

versus 

The MUNICIPAL COMMITTEE, LAHORE 

— Defendant— Resf ondent. 

Punjab Municipal Act (XX of 1891), s. 38 —Declara- 

tory suit against Municipal Committee—No notice 
iiccessary. 

The previous notice of one month, required under 
section 38 of Act XX of 1891, is not necessary for 
bringing against a Municipal Committee a suit for a 
declaration that the plaintiff is the owner of a certain 
plot of land and the Municipal Committee who 
refused the plaintiff permission to build on it alleging 
that it was their property had no right to do so. 

Patel Panachand Oirdhar v. Ahmedabad Municipali¬ 
ty * 22 B. 230; Kashi Nath Keshav Jo^hi v. Gangabai, 
22 B. 283; Manohar Ganesh Tambekar v. DaTcor Muni¬ 
cipality, 22 lb 289; Harilal Rancliodlal v. Himat 


Manekchand,22 B. 636 and Municipality of Porala 

Jollowed m “ “ S ’ 25 B - U2: 2 Bora - «• 857" 

Seccnd appeal from the decree of (he 
Divisional Judge, Lahore, dated 15th April 
191reversmg that of the Munsif, 2nd Class 
Lanore, dated 19th December 1910, decree-’ 

ing plaintiff s claim. 

Lala Hukam Ohand and Khwaja Zia-ud. 
Jhn, for the Appellant. 

JUDGMENT.—This is a suit for a deolara- 
tion that the plaintiff-appellant is the owner 
of a certain plot of land and that the Lahore 
Municipal Committee, who refused the appel. 
lant permiss.on to build on it, alleging that 
t was their property, had no right to it. The 
lower AppeHate Court held that the suit was 

S” r ‘Aot VssT'”” 3 f °'‘‘f P "“ i * b “«"i“ 

pal Act, 1891 notice of suit not having 
been given to the Municipal Committee, PaM 

(ITliTh A} r lmedohad Municipal 

(l), Kashinath Keshav Joshi v. Qavgabai (2) 
Manohar Oanesh Tamhekar v. Dakar Munici 

Pf lty (3), Harilal Ranchodlal v. Himat 
Manekchand (4) and Municipality of Parola v 
Lakshmandas (5) are authority for the 
contention that section 38 does not 
apply to this suit, and no authority to the 

tC 7' ta8 , b c” Cit6d - The Pleader for 
the Municipal Committee, indeed, has not 

taken the trouble to appear, though the 

eTeC 1 o’Xk DOt ^ 

The slight difference in the terms of 
section 38 and the corresponding section of 
the Bombay Act considered in the rulings 
does not affect the decision. g 

I decree the appeal, set aside the decree 

of the lower Appellate Court and remand the 

appeal under Order XLI, rule 23, for decision 
in accordance with law. 

Court fee on the memorandum of appeal 

will be refunded and other costs of this Court 
will bo costs in th© caus©. 

(1) 22 B. 230 . Appeal accepted. 

(2) 22 B. 283. 

(3) 22 B 289. 

(4) 22 B. 636. 

(5) 25 B. 142; 2 Bom. L. R. 857. 
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CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 865 and 1046 

to 1084 of 1911. 

January 27, 1914. 

Present: — Mr. Justice Coxe and 
Mr. Justice D. Chatterjee. 

FAKIRA MAHTON— Plaintiff- 

Appellant 

versus 

LEAKUT HOSSAIN— Defendant- 

Respondent. 

Transfer of Property Act (IV of 1882y, ss. 54, 106, 107, 
116— Lease from year to year—Successive leases for one 
year each , difference between — Oral lease for one year 
accompanied with delivery of possession—Subsequent 
one year's oral leases, if valid—Possession, when lessee 
already in possession , transjerablc — Registration. 

In 1313 a valid lease was given to the plaintiffs, 
being an oral lease for one year accompanied by 
delivery of possession. After the expiry of the year 
temporary settlements for one year each were given 
for some years including 1316. The plaintiffs brought 
a rent suit against certain raiyats: 

Held, that although the result of the successive 
leases may be very similar to the ultimate effect of a 
lease from year to year for the whole period, yet a 
series of successive leases for one year each is quite 
different from a lease from year to year, inasmuch 
as successive leases for one year each are terminable 
without notice and are not registrable while a lease 
from year to year is only terminable by six months’ 
notice and registrable; that if the subsequent leases 
are invalid owing to possession not having been given 
to the lessees as they were already in possession, yet 
the lessees remaining in possession with the assent 
of the lessor after the expiry of the valid lease for 
1313 became lessees from year to year under section 
116 of the Transfer of Property Act; and that the 
plaintiff would be entitled to recover. 

Sibendrapada Banerjce v. Secretary of State for 
India in Council, 34 C. 207; 5 C. L. J. 300, doubtod. 

Kannan v. Krishnun , 13 M. 324, approved. 

Appeal from (he decrees of (he District. 
Judge of Bhagalpore, dated December 21st, 
1910, reversing those of the Munsif of Jamui, 
dated July 30th, 1910. 

Dr. Rash Behiry Qhote and Moulvi 
Muhammad Ielif a q, for the Appellant in No. 
865 only. 

Moulvi Muhammad lshfc.q and Babu Chandra 
Pekhar Fershad Singh, for the Appellant in 

Nos. 1046 to 1084. 

Babu Goneth Dult Singh for Moulvi 
Sped Enayet Karim, for the Respondent) in 
No. S65. 

Mouivi Syed Euayal Karim , for tho Re¬ 
spondents in Ncs. 1051 and 1055 ouly. 

Babu Biraj Mohun Majumdur, for the 
Deputy Registrar, tho guardian of the minor 
Respondents. 


JUDGMENT. 

Coxe, J.—These appeals arise out of suits 
for rent. The plaintiffs claim to be the 
landlords of the whole property. With 
regard to two annas of it they say 
that they are thikadars under one Nisar 
Ali Khan who leased it to them for the year 
1316, which is the year in suit, by a verbal 
agreement and that previous to this also, 
temporary settlements for one year all along 
used to be obtained from the mntwali under 
a verbal agreement.” The words “all along” 
mean, we aro informed, the period from the 
year 1313. The Munsif found that a “ ihika - 
lease” of these two annas had been given to 
the plaintiffs for the year 1313. Bat he 
held that it was invalid because it was not 
accompanied by delivery of pDSS93sioD, and 
that there was no delivery of possession be¬ 
cause the plaintiffs had been in possession of 
this interest of two annas from a long time be¬ 
fore. The plaintiffs appealed to the District 
Judge on the ground that the finding of the 
Munsif thatthelease was invalid was incorrect. 
But the learned District Judge agreed with 
the Munsif on the strength of the decision of 
Sibendrapida Baneriee v. Secretary of St ite for 
India in Council (1). It was held in that 
case that section 51 of the Transfer of Pro¬ 
perty Act must be construed strictly and 
that it could not be presumed that there 
was any delivery of property when the 
vendee had been in possession of it for a 
long time before the date of the sale. It 
has beeD argued before us that that was a 
decision under section 54 and has, there¬ 
fore, no application to the present case 
which comes uuder section 107 of the Transfer 
of Property Act, 1SS2. But, in my opinion, 
there is no real or substantial difference be¬ 
tween the terms of the two sections and if the 
view taken in that decision is right it most 
be held that the oral lease of the two annas 
in 1316 was not accompanied by delivery of 
possession and was, therefore, invalid. This 
is not the view which was taken by the 
Madras High Court in the case of Kannan 
v. Knshnan (2) and I feel some difficulty in 
agreeing with the view of the learned Jadges 
of the practical consequences of so strict a 
construction of the section. It does not 
eppsar to me,however, that this decision need 

(D 34 C. 207; 5 C. L. J. 390. 

(3) 13 M. 324. 
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be discussed further, because accepting- it as 

a correct statement of the law, the plaintiffs 

would still, in my opinion, be entitled to 
succeed. For, if this lease of the two auuas 
is invalid I do not see how the defendants 
can escape the effect of section 116 of the 
Transfer of Property Act. That section 
provides that if a lessee remains in possession 
after the determination of the lease, with the 
lessor’s assent, the lease is deemed to be 
renewed from year to year. This section has, 
of course, no application when the lessee is 
holding under a subsisting lease, but when 
the existing lease goes out then the lessee, 
if he remains in possession with the assent of 
the lessor, is entitled to be regarded as a 
lessee from year to year under the section. 

It has been argued that really this was all 
along a lease from year to year, that, there¬ 
fore, it could be made only by a registered 
instrument and that section 116 would have 
no application. This, however, is not the 
case. It is stated in the plaint-, and appears 
to be found by the Courts below, that tem¬ 
porary settlements for one year each have all 
aloDg been given. The result of these 
successive leases may be very similar to the 
ultimate effect of a lease from year to year 
for the whole period, but a series of succes¬ 
sive leases is evidently quite different from a 
lease from year to year. Successive leases 
for one year each are terminable without 
notice, but a lease from year to year is only 
terminable by six months’ notice. It seems 
perfectly clear that in 1313 a valid lease was 
given to the plaintiffs, being an oral lease 
for one year accompanied by delivery of 
.possession. Since then if the subsequent 
leases are invalid the plaintiffs must be 
regarded as entitled to the benefits of section 
116. In this view of the case they are 
entitled to the whole of the rent and the other 
question raised by the District Judge does 
not arise, namely, whether a landlord who 
sues for the whole rent and fails to prove 
that he is- the 16-annas landlord is entitled 
to succeed in part. All the other points 
have been found by both the Courts below 
in favour of the plaintiffs. 

The result is that the appeals and 
the suits, must be decreed with costs 
throughout. 

D. Chatterjee, J.—I agree. I think that 
upon the facts found section 116 of the 


Transfer of Property Act is a complete answer 
to the defence. 

Appeals accepted . 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1103 of 1913. 

November *0, 1913. 

Present:— Mr. Justice Chevis 

ACHHAR SINGH— Plaintiff _ 

Appellant 

versus 

T • Defen i>ant—Respondent 

Limitation-Appeal-Failure to fileconu nf /„. ■ 

— Farther time allowed for appeal — { (iec,cc 

—Limitation Act (IK of 19080,V 9. ' CaUSe 

Failure to present a copy of the* decree aime-dpj 

against within the time allowed for an an- nl !! * 
to not filing the appeal at all and tiZ ? clnnTt 1 e 
extended lor the purpose of making up the defi 
cieney, particularly when the appellant has already 
ost the opportunity once granted to him for doing 

Second appeal from the decree of the Divi¬ 
sional Judge, Iloshiarpur, dated 8th Feb- 
ruary 1913, affirming that of the Mnnsif 
-nd class, Hoshiarpur, dated 6th November 
1 ^12, dismissing plaintiff’s claim. 

lanf^ Badr ' udmDin Kureshi, for fche Appel- 

Mr. Nihal Ohand Mehra , for the R e 
spondenfc. 

JUDGMENT.-For the respondent a 

preliminary objection is raised that the 
appeal is time-barred, as no copy of the 
decree has been filed. Masum Begum v 
Madan Mohan Lai (1) i 8 quoted. 

Counsel for appellant urges that as the 
appeal was dismissed by the Divisional 
Judge at a preliminary hearing as time- 
barred, it was not necessary to draw no a 
decree sheet; in fact he goes further and 
says a decree sheet should not have been 

Up ‘, J fai1 ‘° see a decree sheet 

should not have been drawn up when an 

appeal has been disposed of, no master 

whether the disposal is on the merits or on a 

technical point. A decree sheet was drawn 

up m the Divisional Court and when the 

appeal to this Court was presented accompa 

mod only by copy of judgment and not by 

(1) 9 Ind. Cas. 22 2; 8 P. W. K. 1911 , 



320 


INDIAN 0A8S8 


tl9U 


h E8HO DAS V . MORAT PANDRY. 

copy of decree, the office returned the 
appeal to Counsel with a note that copy of 
decree should be also filed. The appeal 
was again presented with the Dote by Counsel 
that no decree had been framed. This was 
quite incorrect, as inspection of the record 
would at once have shown. In my opinion 
there has been gross carelessness in not 
filing a copy of the decree, even after this 
office had returned the appeal for the purpose, 
and I decline to exteud time for the purpose 
of filing a copy now. 

Following the above quoted ruling 1 dis¬ 
miss this appeal as time-barred, but 1 pass no 

order as to costs of this appeal. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision Application No. 100 ok 191$. 

February 23, 1914. 

Present :—Mr. Justice Ryves. 

KESHO DAS AND ANOTHER— PLAINTIFP4 — 

A IPELLANTS 
versus 

MORAT PANDEY— Defendant— 

Respondent. 

Agra Tenancy Act (ll of 1901 ),*. 180 (2)(t) —Second 
appeal to District Judge --Question of jurisdiction. 

A suit was instituted in the Court of an Assistant 
Collector of the second class. The Collector held on 
appeal that the suit was triable by a Civil Court, but 
the District Judge on appeal, overruling the Collector’s 
contention, remanded the caso for trial on tho merits. 
On remand the first Court dismissed tho suit. Tho 
Collector upheld tho decree. A second appeal was 
preferred to the Distiict Judge, but ho dismissed tho 
appeal on the ground that no appeal lay as no ques¬ 
tion of proprietary title or of jurisdiction was raised 
within the meaning of section 180, clause 2, of tho 
Agra Tenancy Act: 

Held, that an appeal to tho District Judge lay, as a 
question of jurisdiction had already been decided at a 
previous stage of that suit. 

Application for revision against the order 
of the District Judge of Ghazipur, dated the 
28th of September 1912. 

Mr. Hareniro Kisheyi XJuherjee, for the 
Appellant. 

Mr. Damodar Das , for the Respondent. 

JUDGMENT.—The history of this litiga¬ 
tion is fully given in the judgment of Mr. 
Justice Piggott, dated April 30th, 1912, and l 
need not recapitulate what was stated there. 
Thu Juit which had buuu instituted iu tho 


Court of au Assistant Collector of the second 
class was remanded by the District Judge 
for trial on the merits, on his finding that ’ 
the Revenue Court had jurisdiction to try 
the suit, overruling the Collector who held 
that the suit was triable by a Civil Court and 
not by a Revenue Court. A question of 
jurisdiction, therefore, was decided in the suit. 
On remand, the first Court dismissed the suit. 
On appeal, the Collector upheld that decree. 
From the Collector’s decree a second appeal 
was taken before the learned District Judge. 
He dismissed the appeal on the ground that 
it raised no question of proprietary title or 
of jurisdiction within the meaning of sectiou 
180, clause 2, of tbe Agra Tenancy Act, and 
that, therefore, no second appeal lay. This 
application in revision is against that order. 

It has been argued on behalf of the opposite 
party that under section 180 ,clause (2) it is 
necessary that the judgment appealed from 
should have decided a question of jurisdiction, 
and as that question had already been deoided 
by tbe District Judge himself on a former 
occasion no further second appeal lay to him 
on the merits. It seems to me, having regard 
to the marked difference of language between 
clause (a) and clause (*>) of section 180 (2), 
that a second appeal will lie in any suit of the 
kind mentioned in that section to the District 
Judge, in whioh a question of jurisdiction has 
been decided at any time. This was the 
view taken in the case of Salamat Ali Khan 
v. Musammat Taba (Second Appeal No. 513 of 
1908)decided by a Division Bench of this Court, 
which ruling was followed in Second Appeal 
No.78 of 1910decided on the 3lstOotober 1910 
by a single Judge of this Court. Although 
this decisions turns on the meaning to be 
attached to clause (/) of section 177 of the 
Tenancy Act, I cannot see any distinction in 
principle which would make them inapplica¬ 
ble to this case. I accordingly allow this 
application and setting aside the decree of the 
learned District Judge direct that be restore 
the appeal to its original number of pending 
appeals and dispose of it according to law. 
The costs of this application will be costs in 
the oause. 

Application allowed. 
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MADRAS HTGH COURT. 

FULL BENCH, 

Letters Patent Appeal No. 237 of 1912. 

January 7, 1914. 

Fresent :—Sir Charles Arnold White, Kt., 
Chief Justice, Mr. Justice Sankaran 
Nair and Mr. Justice Oldfield. 
CHURIYAYI KAN ARAN— Plaintiff— 

Appellant 


versus 


THATTARAI CHIRUTHA and another— 
Defendants—Respondents. 

Malabar Compensation for Tenants' Improvements Act 
(Mad. I of 1900), ss. 3, 5 —Mortgage by Jenmi —Land 
leased after mortgage—Improvements by tenant — Com¬ 
pensation on eviction by purchaser. 

Where, after mortgaging his land, the mortgagor 
leases it out to a tenant, and that tenant in the bona 
fble belief that he is in possession as a ‘'tenant” effects 
improvements on the land, lie is a ‘‘tenant” within 
the meaning of that term in section 3 of the Malabar 
Compensation for Tenants’ Improvements Act; and, 
therefore, is entitled to claim compensation under 
section 5 of Act I of 1900, even from a purchaser in 
execution of the mortgage decree who tries to evict 


him from the land. 

Appeal under clause 15 of the Letters 
Patent,-presented against the judgmeut of the 
Hon'ble Mr. Justice Sundara Aiyat and the 
Hon’ble Mr. Justice Sadasiva Aiyar, in 
Second Appeal No. 1271 of 1911, preferred 
against that of the District Coui4 of 
North Malabar, in Appeal Suit No. 361 of 
1910, (Original Suit No. 563 of 1909 on the 
file of the Court of the District Munsif of 

Tellicherry). 

Mr. 0. V. Anarthakrishna Aiyar, for the 
Appellant. 

Mr. V. Ryiu Nambiar, for the Respond¬ 


ents. . _ _ . . 

JUDGMENT.—The question for decision 

is whether the defendants, tenants holding 
under the mortgagor, the 1st defendant, are 
entitled to get the value of improvements 
made by them on eviction by the purchaser 
in execution of the mortgage-decree obtained 
by the plaintiff. We proceed on the footing 
that the lease to the defendants is subsequent 
to the creation of the mortgage. The plaint¬ 
iff’s case is that it was not open to a mort¬ 
gagor to create any right in derogation of. 
his mortgage. The defendants claim the 
value of improvements under the Madras 
Act I of 1900. Section 5 of that Act declares 
the right of “every tenant” to receive com¬ 
pensation for improvements on ejectment. 
It is argued that this section entitles the 



tenant to receive compensation only from his 
lessor. There is no such restriction in the 
section itself. The definition of the term 
(see section 3) shows that it includes persons 
other than those included in the word as 
defined in the Transfer of Property Aot and 
includes persons who did not enter into 
possession under any agreement with, or with 
the consent of, the person entitled to obtain 
possession of the property. The Customary 
Law leaves no doubt on the point. 

In Major Watkin’s Report on the Land 
Tenures of Malabar (1801), a recognized 
authority, it is stated: ‘ Should there be a 
paramba without any known owner and a 
kudian (tenant), believing that it was without 
a masler settled on it and mado considerable 
improvements, on the return of the Jenmkar 
or any one producing sufficient proofs that ho 
was the owner of the paramba , the kudian must 
in that case, without dispute, accede to the 
demand, provided the Jenmkar pays kuli 
Kanom or the value of the improvements.” 

Accordingly the ‘tenant’ according to sec¬ 
tion (3) includes any person who enters into 
possession of waste land without the consent 
of the owner hut with the bona fide intention 
of paying the customary rent to the owner 
when ascertained. Similarly, the holders of 
lands under coivies granted by Government 
received, before the passing of the Act, the 
value of improvements on surrendering the 
land to the jenmi : so also tenants holding 
under invalid kanoms , leases or mortgages 
granted by the karnavan when surrendering 
the lands to the tanozd; tenants let into 
possession by a person claiming jenm title on 
eviction by the person found to be the true 
jenmi of the laud also received compensation. 
The section, accordingly, defines ‘'tenants” 
to include mortgagees as well as persons 
who in good faith believed themselves to be 
mortgagees or tenants. It is clear, therefore, 
that the defendants, who are in possession 
as tenants under the mortgagor, are ten¬ 
ants” within the definition and accordingly 
entitled to get compensation for improve¬ 
ments on eviction. It is not contended 
before us that the defendants are entitled 
to hold possession against the purchaser. 
The decrees of the lower Courts which direct 
the sale of the first defendant’s interest in 
the property will be modified by ordering 
the sMe of the property subject to the right 
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of the ckfendaiitfl to receive compensation 
for I he value of improvements. Wilh this 
mcflification the decree is confirmed and the 
appeal dismissed with costs. 

Decree modified. 

LOWER BURMA CHIEF COURT. 
Fh:st Civil Appeal No. 28 of 1910. 

March 11, 1914. 

rrefen/: —Mr. H. S. Hartnoll, 0%. Chief 
Judge, and Mr. Justice Twomey. 
HARDANDOSS and others—Appellants 

versus 

RANI MOHORI B1BI and others_ 

Respondents. 

Contract Act (IX of 1872), s. 2 -Offer-Acceptance^ 
Lowest price telegraphed at request, uhetlier offer to 
sell at that price - Invitation for offer—Completed con¬ 
tract—H pen pc performance. 

In answer to a broker’s telegram, “Have likelv 
purchaser your three piopertie$, telegraph lowest 

,. . _ i the owner of the 

properties, telegraphed his lowest price for each 

property and added “reply by tomonow.” Upon 

receipt of this telegram the broker accepted earnest 

money for one of the properties and wired back to 

the defendant informing him accordingly and also 

asking him to forward title-deeds”. The defendant 

refused to sell only one of the three properties and 
at the same time repudiated the broker's acceptance 
of the earnest money as “without authority” H 
Held, that 

(1) the mere statement of the lowest price at which 

the defendant was willing to sell contained no im 

plied contract to sell at that price; 

Mi f he . w ° rds “' cpl y by tomorrow” meant that 

the defendant wished to he informed whether the 

broker s purchaser was willing to buy and that if the 

wo, nT 9 -‘i n t , he , affirmatiTe then tho defendant 
vould decide whether he would sell or not- 

thlV a ? th . e def ® n(lanfc ’ s telegram was not ’ an offer 

acceptance; 8 th ° r0t ° C0 '“ d n0t 1)0 “‘1 - « 
(41 even if tho defendant's telegram were 

™ ?. “ “• 

' ^, ACT ® ~ The facts of this case are given 
ni the judgment as well as in the judgment 
of Robinson, J., which is reported as HnnJ 
Doss v. Rani Mohori Bibi (!).* ** Handan 

Mr. N M. Cowasjee, for the Appellant, 
and 5 0lmuton > for Respondents Nos. 4 

JUDGMENT. 

HxkTNOLb, Orpo. C. J.-The appellants sued 

(1) 8 Ind. Cae. 601; 3 Bur. L. T. 17. 
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; *• 

the respondents to enforce specific performance 
of an agreement to sell 5th class lots Nos. 9 
and 10 in Block D-l in the town of Rangoon, 
together with the building’ thereon known 
as house No. 8 in 29th Street, for a sum of 
of Rs. 45,000. Their case is that Raja Shew 
Bux Bogla, now deceased, and whose repre¬ 
sentatives the first set of respondents are 
agreed on the 18th September 1907, through 
Messrs. Balthazar and Sod, to sell to them the 
aforesaid properties. The second set of 
respondents are made parties to the suit as 
the appellants state that they are informed 
and verily believe that after fhe institution of 
the suit Raja Shew Bux Bogla on the 21st 
August 1908 by a registered deed of sale 
purported to transfer the aforesaid properties 
to the second set of respondents for the con. 
^deration mentioned in the said sale-deed 
The appellants put the second set of respond' 
ents to strict proof of their alleged purchase 
and assert that prior to their purchase they had 
notice of t he pur chase of the properties by them 
In the alternative t he appellants also asked 
for damages to the extent of Rs. 15,000 by 
way of compensation if they were not given a ' 
decree for speoific performance. This was 
against the first set of respondents. This 
alternative claim was abandoned on appeal. 

t here is no ground for doubting that the 
propert.es were sold to the second set of 

respondents for Rs. 1,21,000 on the 22nd 
September 1S07. 


* A similar decision of o nin.'j 

Punjab Chief Court is reported n°m Bcach D ot tl,e 

Sadullah Khan, 20 Ind Cas 282 iso^m R " m v - 
277 P. L. R. 1913.— Ed. '' 169 P ' W ' «• 1913; 


The first point for determination is whe¬ 
ther there was an agreement to sell the 
properties to the appellants on the 18th 
Septemberl907. The appellant Paladroy went 
oAWe Balthazar & Son and employed 
that firm to negotiate the sale for his firm. 
Shew Bux Bogla not only had the properties 
in dispute for sale bat two others, one being 
in Pazundanng and the other in Ahlon 

The following telegrams then passed 
between Balthazar and the firm of Sheo Bux- 

I 7 .i' o? Bl ? ll, ' ,12ar t0 Shew Bux dated the 
17^h September, 1907. 

Have likely purchaser your three proper- 
ties, telegraph lowest price for eaoh”. 

17?h l T ° I" Bnx t0 Balthazar dated 

1/yi September 1907. 

45 0 P nn ""r u 7 I 55 ’ 000 ’ A,llon 25 - 00 °. No. 9 

UUU. Reply by tomorrow.” 

18?1 B al, hfzar to Shew Bux dated 

lctli September 1907. 
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Sold house 29th Street your limit. Re¬ 
ceived earnest money 5,000, forward deeds.” 

4. From Shew Bux to Balthazar da f ed 
18th September 1907. 

“Carnot sell No. 9 alone. Can sell 3 pro¬ 
perties together. See our agent”. 

5. From Balthazar to Shew Bux dated 
19th September 1907. 

Agent has no instructions. Earnest 
money with us, forward orders.” 

6. From Shew Bax to Balthazar dated 
20bh September 1907. 

‘Received wire nineteenth. Strange you 
have accepted earnest money without autho¬ 
rity. Can’t confirm sale, letter follows”. 

The telegrams passed between Rangoon 
and Calcutta. 

On the authority of the case of Harvey v. 
Facey (3) the learned Judge on the Original 
Side has held that these telegrams do not 
amount to an agreement to sell the house 
and land in 29th Street and it is urged 
that he is wrong. I am unable to see 
that he was and the circumstances of the 
present oase seem to me to be even stronger 
than the circumstances in the case of Harvey 
v. Facey (3) for holding that there was 
no completed contract for sale. The first 
telegram does not ask specifically whether 
Shew Bux will sell. It merely says: Have 

likely purchaser your three properties.” It 
then goes on telegraph lowest price for 
each”. Shew Bux did so and then says: 
“Reply by tomorrow.” It is urged that 
there is special virtue in the words: 'Reply 
tomorrow,” and that Shew Bux’s telegram 
is a firm offer to sell limited to time. 
I am unable to see that it was such an 
offer. It was a reply to Balthazar’s 
telegram asking for telegraphic information 
as to the lowest price for each property. 
The words “reply by tomorrow*’ clearly 
mean that Shew Bax wished to know by the 
morrow whether Balthazar’s likely pur¬ 
chaser deoided to buy. Then, if the reply 
was in the affirmative, it would be for 
Shew Bux to finally decide whether he 
would sell or not. In the words of their 
Lordships who decided the case of Harvey v. 
Facey (3) I cannot, treat the telegram from 
Shew Bux giving the lowest price for each 
property as binding him in any respect 

(3) (1893) A. C. 552; 62 L. J. P. C. 127; 1 R. 428; 
69 L. T. 504; 42 W. R. 129. 


except to the extent it does by its terms* 
viz., the lowest price. Everything else is 
left open and the reply telegram from 
Balthazar cannot be treated as an acceptance 
of an offer to sell to them. It is an offer 
that required to be accepted by Shew 
Bux. The mere statement of the lowest 
price at which the vendor would sell 
contains no implied contract to sell at 
that price to the persons making the 
inquiry. Again, in the present case when 
Balthazar telegraphed that he had sold the 
house in 29th Street and had received 
earnest money Shew Bux promptly replied 
that he could not sell the house alone but 
only the three properties together. Evidence 
is led to show why he desired to sell the 
three properties together, viz., that he was 
closing his business in Rangoon. It seems 
very likely that he had no intention of 
selling the properties singly. The first 
telegram says: Have likely purchaser 

your 3 properties”. Even supposing that 
Shew Bux’s first telegram was an offer 
to sell (and I have already held that 
it was not) the farther consideration 
would arise whether it was an offer to 
sell the properties colleotively or singly. 
Having in view the words of the first 
telegram I would hold that the appellants 
have not proved it was an offer to sell 
only one of the properties, supposing it 
was an offer at all. 

It is urged that Shew Bux’s telegram 
giving the lowest prices for each and 
asking for a reply constituted Balthazar 
his agent to sell—that Balthazar became 
the broker for both parties; but it wad 
admitted that Shew Bux’s telegram only 
constituted Balthazar his agent if it was 
an offer to sell. I have already held that 
it was not, and so the contention cannot 
prevail. The appeal must, therefore, in my 
opinion, fail, and it is unnecessary to consider 
whether the second set of respondents had 
notice of the contents of the telegrams that 
passed between Balthazar and Shew Bux 
which I have set out. 

I would dismiss the appeal with costs to 
the second set of respondents. 

Twomey, J. —I concur. 


Appeal dismissed. 
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MADURATDACni V . CHOKALINGA FILLAI. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 920 op 1912. 

February 13, 1914. 

Present :—Mr. Jnstice Seshagiri Aiyar. 

MADURATHACH1 nr her authorised 

agent VAITHIALINGA PILLAI— 
Defendant—Petitioner 

versus 

CHOKALINGA PILLAT— Plaintiff 

—Respondent. 

Civil Procedure Code (Act V of 19084,0. \\ r. 12 
— Service , personal and substituted, ivhen to be effected. 

If a defendant is going about from place to place, 
il is not the duty of Hie plaint iff to go about seeking 
him iu all the places through which lie is travelling, 
unless the defendant has any other place of residence 
or business, in which case the plaintiff is bound to 
take out summons to that other place to which he has 
been directed. 

Abraham Pillai v. Donald Smith , 29 .U. 324, followed. 

Vellaijapi-a Chettij v. Vccrappa Cliclhi , 22 Ind. Cas. 
498; (1914) M. W. X. 79; 1 L. W. ]. followed. 

Petition, under section 25 of Act 1 X of 1:87, 
praying the High Court to revise the order 
of the Subordinate Judge of Mayavaram, in 
Miscellaneous Appeal No. 408 of 1912 in 
S. C. S. No. 550 of 1912. 

Mr. T. Narasimh'i Aiyangar , for the Appel¬ 
lant. 

Mr. 0. S. Ramachandru Aiyar , for the 
Respondent. 


J L DGMLNT.—in this case the summons 
were taken out to the defendants to the 
usual place of residence at ilelayur on t\ 
occasions. On the first occasion, when t 
serving officer went there, he made inquiri 
of one Pasupathi, who was said to be tl 
agent or Kariasthan of the 2nd defendant, 
the village .Mnnsif of the plao° and of tl 
neighbours. The serving t(finer was to 
that the three defendant had left f, 
different places and it was not known whe 

they might return. The plaintiff after wai 
ing for about four months took out a seem 
summons; and the serving officer again we , 
to the usual place of residence of the defene 
ants and he was told the same story ov. 
again. On both occasions full inquiries wer 
made and the serving officer’s endorsee,e. 
shows that it was not practicable to effei 
personal service upon the defendants. R nl 
12 of Order V , Civ.l Procedure Code, lays dow 
that personal ssrviea shoal 1 be effected if it , 
practicable. 1 am asked to hold that whet 
on an inqu'ry the serving officer is told thn 
the defendant has left fora particular place i 


is the duly of the plaintiff to take out summons 
to the place mentioned to him on inquiry; 
and then if it is found that he has left that 
place also, further attempts should be made 
to follow him up wherever he may be told 
lie has gone. I cannot accede to this conten¬ 
tion. It would make it impossible for a 
plaintiff to get the defendant served if the 
condition is imposed that the moment that 
he is told that the defendant has gone to a 
particular village he is under an obligation to 
take out summons to that particular village 
to be told again that he has gone to some 
oilier village. If the defendant had aDy other 
place of residence or place of business, then 
the plaintiff was bound to take out summons 
to that other place to which he bad been 
directed. But, if a defendant is going about 
from place to place, it is not the duty of 
the plaintiff to go about socking him in all 
the places through which he is travelling. 

My attention has beeu drawn to the deci¬ 
sion of Sankaran Nair, J., in Abraham Pillai v. 
Donald Smith (1). The learned Judge on 
page 325 says: “it is only when reasonable 
grounds exist for believing that (he defendant 
is keeping out of the way to avoid service or 
that for other reasons it caunot be served in 
the ordinary way that substituted service 
should he ordered.” In this case I hold it 
was not practicable to serve the defendants 
in the ordinary way, because on two ccoasious 
summonses had been taken out to the only* 
known place of residence of the defendants, 
and on both cccasions the inquiries elicited 
the fact that they were in other places and 
that the time of their return was not known. 

^ l0 J i C ® s ® of Vellavappa Chetly v. Veerappa 
Chilly (2) and another is an authority for the 
position (baton the first failure of the plaint* 
ill to tir.d out the whereabouts of the defend¬ 
ant it is open to the plaintiff to ask for sub¬ 
stituted service. That is not the case. After 
having ascertained that probably it would 
akesome time for the defendants to return 
o their ordinary place of residence, a seoond 

summons was taken out. I must, therefore, 

legaid that the plaintiff has done all that 
was practicable to find out the defendants 
° Reive them, and in the language of 
Order \ , mle 12, Civil Procedure Code, it 
was not practicable to serve them in their 


0) 29 M. 324. 

{2) 22 I,ulCn9 - 498 i (1914) M. W.N.70; 1 L. W.l, 
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usual place of residence. I hold that the 
Subordinate Judge was right in his conclusion 
that the service on the first occasion was a 
proper service. 

One other fact should be mentioned, and 
that is, the agent of the second defendant 
was present on the occasion of the first 
inquiry, and it is found, and there is evidence 
to that effect, that on the day when the 
present suit came on for bearing this agent 
was in Court, though it was in connection 
with some other suit, and he was aware that 
the names of the defendants were being 
called out and that the defendants were being 
declared (X parte, still no steps were taken 
until the very end of the time allowed by 
law to present an application to set aside an 
ex parte decree to present this petition. Nor 
does the affidavit filed in support of the 
application to set aside the ex parte decree 
contain facts which would show that the 
delay was unavoidable and that defendants 
have an honest answer to the claim. It 
seems to me that this is an attempt to evade 
the realization of the decree which has been 
lightly passed against the defendants and 
that the suit was left undefended because 
the defendants had really no defence. 

I dismiss the petition with costs. 

Petition dismissed. 


BOMBAY HIGH COURT. 

FULL BENCH. 

FifcST Civil Appeal No. 220 of 1912. 

November 5, 1913. 

Present ".—Sir Basil »5Cott, Kt., Chief 
Justice, Mr. Justice Batchelor and 
• Mr. Justice Davar. 
KALYANCHAND LALCHAND— 
Defendants—Appellants 


versus 

SITABAI DHANASA— Plaintiff— 

TJ pjpnMBlTNT 

Civil Procedure Code (Act V of'1908), s. ll-Evi- 
deuce Act (1 of 1872 J, s. 41— Probate and Administra¬ 
tion Act ( V of 1881), s. 83— Contentious probate pro¬ 
ceedings— Suit—Rea judicata— Conclusive judgment. 

A a contentious probate proceedings must take tlic 
form of a suit in accordance with the provision ol 
section 83 of the Probato and Administration Act, 
such proceedings constitute a suit within the 
meaning of section 11 of the Civil Procedure Code 
and, therefore, the finding of fact of a Probate Court 


in such proceedings, that the testator was not of sound 
disposing mind when the alleged Will was made, 
would operate as res judicata between the parties to 
the proceedings although the judgment in such pro- 
ceedings would not be a judgment such as is con¬ 
templated in section 41 of the Evidence Act inasmuch 
as such judgment does not confer upon or take an ay 
from any person any legal character. 

First appeal from the decision of the 
first class Subordinate Judge at Nasik, in 

Suit No. 305 of 1910. 

FACTS.—The facts appear fully from the 
following reference to the Full Bench by 
Beaman and Macleod, JJ. 

Beaman, J.—Dhanasa died in September 
1905. He is alleged to have made a Will 
within forty-eight hours of his death. The 
executors petitioned for probate in 1908. 
The widow Sitabai, plaintiff in this suit, 
opposed, alleging in general terms that 
there was no Will. To understand the 
vagueness of her caveat it is necessary to 
state that at the time of her husband’s death 
she was a minor. The executors averred 
that the Will was executed in her presence. 
She, therefore, replies in her caveat that no 
such Will was ever executed in her presence, 
and that what is now propounded as the 
genuine last Will and testament of the 
deceased Dhanasa does not seem to be a 
genuine Will. In the circumstances I do 
not see how she could have been expected 
to be more explicit, and t think that her 
contention fairly raised all points upon 
which the genuineness of a Will can be dis¬ 
puted. 

The learned District Judge refused probate, 
clearly on the ground that the deceased 
Dhanasa could nob have been in a sound 
disposing state of mind even were the Will 
really made and signed by him. The 
executors appealed to the High Court, and 
the appeal was disposed of by Soott, C. J., 
and Batchelor, J. .The appeal was dismissed 
and probate refused. No definite issue was 
raised—it very rarely is in appeal to this 
Court, but it cannot be seriously denied that 
the Appellate Court held that the evidence 
proved that the alleged testator was not, at 
the time the alleged Will was executed, of a 
sound disposiDg mind. This is as clear as 
though the learned Judges had raised the 
issue in so many words and answered it in 
the negative and against the executors. It 
is necessary to emphasize these points in the 
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statement of facts, to clear the way of a 
certain amount of irrelevant aud untenable 
argument which might otherwise obscure 
the questions we propose to ask a Full Bench. 

The widow Sitabai having come of age 
has now brought the present suit against the 
defendants as executors de son tort. They 
have again set up the Will and claim to be 
invested under it with all the legal character 
of executors. 

Two questions then arise. 

1. Whether section 41 of the Evidence Act 
is not applicable to the judgment of the 
Appellate Court and upon a right construc¬ 
tion of its terras does not make that judg¬ 
ment conclusive against the present defence 
of the executors? It is admitted that had 
the judgment been in favour of the Will it 
would have fulfilled all the requirements of 
section 41 and conclusively established the 
legal character of the present defendants. 
But it is contended that a judgment of a 
Probate Court refusing probate does not, 
having special regard to the language of 
seel ion 59 of the Probate Act, either take 
away any legal character of the defeated 
petitioners, or have the like conclusive effect 

against, which it would admittedly have had 
for, them. 

2. Whether the finding of fact of the 
Appellate Court, that the testator was not 
of sound disposing mind when the alleged 
Will was made, is not res judicata between 
the same parties in the present litigation? 

The need of reference to a Full Bench 
arises out of the decision of Farrau, C. J., 

and 1 arsons, J., in Ganesh Jagannath v. Ram - 
chandra (1). 

We might, we think, have distinguished 
that case for the purposes of the second 
question without much difficulty. But it 
appears to have been extended siuce in this 
High Court by judgments which purport to 
follow it. One of these is an unieported 
decision of Chandavarkar and Heaton, JJ 
in Suit Appeal No. 261 of 1910 which was 
cited in argument. It appears from the 
record that although the finding of the 
Probate Court was against the “genuineness” 
of the Will, the learned Judges of appeal found 
no difficulty, basing their decision on Ganesh 
JugannathDevv. Ramchandra{ l)in holding that 

(O 21 H. ubd. 


in a subsequent suit between the same parties 
the same question of fact might be raised 
and determined. We are unable to dis¬ 
tinguish that, case from the case before us. 
If it bo a legitimate extension of Qanesh's 
case (1), then we find ourselves unable to 
agree with that decision either. 

Both questions are of great general 
importance. Differences of opiniou are 
likely to arise in answering either, and we 
have, therefore, thought this a suitable oppor¬ 
tunity to invite an authoritative and final 
answer to both. 

In my opinion the judgment of a Probate 
Court refusing probate is as much within 
the scope and intention of section 41 as a 
judgment granting probate. The distinc¬ 
tions sought to be drawn, though lying on 
the surface and easily made intelligible and 
plausible, will not, I submit, bear critical 
examination. I believe the true rule to be 
this. In any probate proceeding prosecuted 
to final judgment, that judgment, whether 
for or against the Will, is a judgment in rem 
and, if against the Will, takes away the legal 
characters of all those claiming to be exe¬ 
cutors and legatees under it, as conclusively 
as a judgment for the Will confers such 
characters upon them, and I further believe 
that that rule is universal and subject to 
no exception. Dismissals of petitions for 
probate for default may be distinguished 
and for the purposes of this reference 
neglected. Ihe reasoning which appears 
to underlie that part of the decision in Qanesh 
JogannatJi v. Ramchcnidra (1) and has been 
strongly pressed, with further elaborations, 
upon us by the Hon’ble and learned Advo¬ 
cate-General is this. Hindu Wills in the 
v ofussil unless disposing of property in the 
town and island of Bombay are not governed 
by the Succession Act or the Hindu Wills 
Act. Exeoutois of such Wills derive their 
rights direct from section 4 of the Probate 
Act and are under no obligation to apply for 
piobnte. Section 187 of the Succession Act 
has no applicability to them. If in the exer¬ 
cise of a mere option they do apply for probate 
and it is refused, the judgment even going 
the length of declaring that the testator 
was insane when the alleged Will was made, 
or that, the alleged Will was a foigery, they 
may still continue to act under this alleged 
V\ ill in the nwjussil and 'set* it up in ' tuiy 
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suit as though the judgment of Probate 
Court had never been pronounced. 

This appears to me, with all becoming 
deference, to be utterly fallacious. The 
fact that the executors of such Wills need 
not obtain probate to meet the requirements 
of section 187 of the Succession Act, ceases 
to have any bearing or even relevance upon or 
to cases in which they have availed 
themselves of their option and deliberately 
invited the judgment of the Probate Court. 
Once having done that, once the judgment 
has been given, it is there, a faot which 
has to be reckoned with and to which all 
the legal force and effect with which it is 
legislatively invested under section 41 of 

the Evidence Act must be given. The 
degree and extent of that force and effect 
must be determined solely with reference 
to section 41 and to the fact of the 
judgment, entirely irrespective of any such 
side consideration as that if the executors 
had not voluntarily invoked it, it never 
might have been given, never would have 

been a fact. 

The learned Judges who decided Gancsh 
Jagannoth v. Ram chandra (1) a PP ea ^ 
to have made this one of the main, if 
not the main, ground of their con¬ 
clusion, that in all such cases refasal to 
grant probate, which is in effect an affirmative 
finding against the Will, no matter how 
worded or how arrived at (as I hope to show 
presently), has not the conclusive^ effect 
given to all such judgments which confer 
or take away”, etc., certain legal characters 
under section 41. With all proper respect 
I am unable to agree in that conclusion. 
Logically it might be extended to every 
case of litigation, if the ground of reason 
be confined to the option of the plaintiff 
to sue or not to sue. For no plaintiff is 
legally compelled to sue. But when a 
plaintiff does sue and invites the adjudica¬ 
tion of the Court, the adjudication and its 
result is binding upon him. It may be 
urged that this is not quite a fair represent- 
ation of the real argument. What is 
meant is that executors and legatees gov. 
erned by the Succession Act must sue, if 
they are to obtain any benefit under the 
Will in the character of the executor or 
legatee (section 187), while executors who 
are not governed by the Act are under uo 


such compulsion. That is perfectly true, but 
it does not affect, in ray opinion, in the slight¬ 
est degree the validity of the argument, that 
once having chosen to ask for probate they 
must be ai bound, as any other persons who 
have asked for the same judicial aid, by the 
judgment whether for or against them. It is 
surely a reductio ad absurdum to contend that 
excutors, not governed by the Succession 
Act, may come in and invite the judgment 
of the Probate Court upon a Will, and when 
that judgment positivley declares upon 
evidence that the Will propounded is a 
forgery, may go back to the mofussil and 
continue to act as executors under it. Even 
the Advocate-General shrank from pushing 
his argument that, length. Yet that length 
it must go if sound at all. For no true 
logical distinction can ever be drawn 
between the particular grounds upon which 
probate is refused. In every case without 
exception there is one question and one 
only for the Court to answer, Will or no Will ? 
If it finds that there is a Will (by which, of 
course, I mean a Will legal and valid in all 
respects) it must grant probate. It can 
only refuse probate on the ground that in 
law there is no Will, and the refusal is 
logically tantamount to the affirmative 
proposition, founded upon evidence, that 
there is no Will. So that, in my 

opinion, it does not make the slightest 
difference whether probate be refused for 
failure to comply with the requirements of 
section 50 of the Succession Act or because 
the Probate Court held that the Will was a 
forgery, or the testator of unsound mind 
when it was made. (I may point out, 
merely as a curiosity of law, that in the 
particular case with which Farran and 
Parsons, JJ., were dealing, probate was 
refused for failure to have complied with the 
requirements of section 50 of the Succession 
Act, while, so far as I can gather from the 
fact that section had no applicability at all 
to the case.) But I am now entering upon 
another line of reasoning which does not 
properly belong to the ground that if an 
executor has an option to apply for pro¬ 
bate or not and does apply the resultant 
judgment is on a different legal footing, 
has different legal consequences, from a 
like judgment given on the application of 
a person who is (virtually) compelled to 
obtain probate under section i&7. 
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To say that in the former case the executor 
is in no worse position after asking 1 and 
obtaining the final decision of a competent 
Court against the Will* appears to me to be 
logically untenable, to be radically uusound, 
regarded either theoretically or practically, 
and surely to involve absurd consequences. 

2. It is next contended that since 


section 59 of the Probate Act expressly con¬ 
fers finality and conclusiveness upon a judg¬ 
ment in favour of the Will, while the Act is 
silent as to the effect cf judgments against 
a Will, thereisa plain and designed legislative 
distinction. The latter cannot be regarded 
as having the same legal effect as the former. 
The answer to this is short and decisive. 
What is wanting in the Probate Act is 
supplied in section 41 of the Evidence Act. 
As to that it is urged that the section, when 
it speaks of a judgment “taking away” any 
legal character, means doing so expressly as 
upon a revocation. I think that that is 
much too limited and technical a construction. 
In construing and applying the section we 
surely must look at what has actually been 
done. Holding that a Will is a forgery for 
example is, to all intents and purposes, as 
express a taking away of all rights rooted in 
it, as a declaration that the Will is genuine 
and, therefore, entitled to probate is an express 
conferring of such rights. In reason there is 
no distinction, nor can one be suggested if 
extreme cases like this are put. It is only 
in cases where the ground of refusal is less 
definite, confined, let us say, to formalities of 
execution, rather than to inherent turpitude 
that any room can be found for such argu¬ 
ments. But here again it is easy to trace 
and expose their radioal fallacy. For I 
repeat, and without much fear of contradic¬ 
tion, that rightly analyzed what every 
Probate Court has to decide is one thing 
and one thing only, Will or no Will? A Will 
is just as much not a Will in the eye of the 
law, if essential formalities have not been 
complied with, as though it be found 
affirmatively to have been a forgery. So that 
the refusal to grant probate implies the 
affirmative finding on the evidence no Will. 
And that being found it follows that |}' 
Court by declaring tint there is no 
takes away all legal characters which 
referable exclusively to (he Will. 

Pusl.en to its logical conclusion 


e 

Will 

ai e 


. . , MMiauhlhll the 

principle contended for by tho defendants 


would warrant executors, not governed by the 
Succession Act, inviting the judgment of the 
Probate Court on the same Will year afteryear, 
t hus offending against the universal principle of 
res judicata. And for all reason to the contrary 
I do not see why all executors should not be 
in the same case, that is to say, at liberty to 
try and try again, no matter how often the 
Probate Court had pronounced against the 
Will. Why should one judgment affirming 
a Will be final and conclusive against all the 
world, while a hundred judgments against a 
Will should have seemingly no legal effect 
whatever? The contention that judgments 
refusing probate do not take away any 
legal character from petitioning exeoutors 
and legatees could hardly be used generally; 
in the exceptional case with which we are 
dealing, namely where the executors are not 
under the disabilities of section 187 and, there¬ 
fore, need not take out prob\te at all unless 
they desire to get in debts, is shown, I hope, 
to rest upon reasoning equally unsound 
and untenable. Indeed looked at merely 
as a logical argument there is much more 
to be said for executors bound by section 
187 than for those who are not. In the 
latter case the argument is that since they 
have rights as executors independently of 
probate, refusal to grant them probate 
cannot take away such rights. Bat that 
is exactly what it does. It would be a 
much more ingenious, and for the mere 
purposes of dialectic a mucli sounder, 
argument to say that executors and legatees 
bound by section 187 have no rights at 
all under the Will until probate has been 
granted, therefore refusal to grant probate 
does not take away any of their rights or 
characters under the Will, because they 
never had any. Which (as is the other argu¬ 
ment but more so) is absurd. In my 
opinion where the question Will or no Will 
is submitted to the decision of a Probate 
Court, tried out and finally determined by 
that Court, its judgraeut either way is 
conclusive, within the meaning of section 
41 ot the Evidence Act. This too, iu my 
opinion, is |y fur tho rarst impoitant. of 
tho t\»o questions wo are submitting to 
tho Full Bti eh. For if my view be adopted 
wo shall lave a cleat rule of universal 
applicability about which there will be no 
toom for further argumeut. or uncertainty, 
tho most fruitful sources of litigatioDi 
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Whereas if in all such cases, I mean where 
probate has been refused, the judgment 
is not within the scope of section 41, the 
parties relying on it have to fall hack upon 
the general principle of ies judicata , matters 
of difficulty and uncertainty are likely often 
to arise. 

If, for example, in the present case the 
judgment of the High Court on the pro¬ 
bate petition of the executors be held to 
be final and conclusive against them under 
section 41 (as with respect I submit it 
ought to be) there is an end of the matter. 
There is no Will, there are no executors, 
no legatees, and the present defence is not 
available to the defendants. 

The point has recently been consider¬ 
ed by a Division Bench of the Calcutta 
High Court (Mookerjee and Carnduff, JJ.,) 
in liamani Debt v. Kumad Bandkji Mookerjee 
(2). 1 do not consider it necessary to 

examine cases in detail, where 
the point is, as it is here, one of simple 
construction and correct reasoning only. But 
while the tenor of Mookerjee J.’s judgment 
will be found, I think, strongly to support 
my view which also has the support of 
American Courts, all these judicial pronounce¬ 
ments seem to me to fall a little short of 
complete accuracy. Looking to such authori¬ 
ties it is fair to represent them as agreeing 
generally that judgments refusing probate, 
on the merits, are as much judgments in rem 
as judgments granting probate. But this will 
always leave room for a certain amount of 
foggy thought and argument. After all 
what are these judgments™ rem but a part 
of the law of res judicata? • Just as every 
judgment inter partes upon the same materials 
is res judicata between them and their 
representatives, so in a special class of cases 
the judgment is ies judicata not only inter 
partes but extra partes contra mundum. Even 
so the judgments in rem are no more than 
res judicata. And we thus arrive at once 
at a simple general principle which will do 
away with all need to argue about particular 
exceptions omany other ground. It is this. 
In every ca 3 e where the judgment is in rem , 
if it would have been res judicata inter partes , 
it is also res judicata against all the world. 
That disposes of all such cases as Mookerjee, J., 

(2) 7 Ind, Cas. 126; 14 0. W. N. 924; 12 C. L. J. 

186 . 


was considering, and dispenses with the 
need of arguing them. What would not be 
res judicata inter partes (e. dismissal for 
want of prosecution) cannot be res judicata 
against anybody. And this brings me back 
to the general rule I began by stating that 
where probate proceedings have been pro¬ 
secuted to judgment (in other words 
where that judgment would upon the facts 
and contentions before the Court be res 
judicata inter partes ), it must always be res 
judicata contra mundum. But until some clear 
view is thus obtained of the fundamental 
principles underlying any part of the law, 
its practical administration is almost sure 
to be complicated by drawing distinctions 
upon particular cases, most of which in the 
argument here oau easily, I think, be shown 
to be no true distinctions at all. 

I will now deal with the second question 
referred to the Full Bench. Since I would 
use the judgment of the Appellate Court in 
the probate proceedings under section 41 
against the defendants, it follows from the 
principles I have stated that I consider the 
finding of fact arrived at by their Lordships 
the Chief Justice and Batchelor, J., a res 
judicata and binding upon the present defend¬ 
ants. What their Lordships found tit is 
merely idle to dispute this because uo definite 
issue was framed) was this that having 
regard to the medical evidence, the testator 
Dhanasa was not of sound mind when the 
Will was alleged to have been made. There¬ 
fore there was no Will. If that be res judicata 
in the present case there is an end of the 
defence. Again, the defendants rely on Qanesh 
v. Ramchandra (1). But while the learned 
Judges did decide in that case that the find¬ 
ing of the Couit against the Will on the 
probate proceedings was not res judicata 
against the executors, in a subsequent suit they 
did not find that no finding ofa Probate Court 
could ever be res judicata. Iu the opinion of 
their Lordships there was no issue affecting 
the genuineness of the Will either raised or 
tried, and, therefore, no res judicata. With all 
respect I submit that that decision, even so 
restricted, is logically indefensible. The 
Court of Appeal deciding the probate applica¬ 
tion held that to make the Will, a Will legally, 
certain formalities prescribed in section 50 
of the Succession Act were indispensable and 
had not been complied with. It is true that 
section 50 did not, as far as I can now 
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ascertain, apply ah all, bat that- has nothing: 
to do with the principle of the .judgment in 
Ganesh v. Ramchandra (i). If it had applied, 
then the finding of the Appeal Court on the 
probate was in effect that its requirements 
had not been complied with, and that as a 
result there was no Will. That I submit is 
in all respects as much a finding of fact 
as a finding that the Will was a forgery. And, 
in my opinion, it ought to have been held 
res judicata in the subsequent suit. There 
can be little doubt having regard to certain 
passages in the judgment that had the finding 
been that the Will was a forgery or that the 
testator was insane when he 
made it, the learned Judges would have 
regarded that as res judicata. So that had 
the matter rested there we might have been 
content to distinguish that case and base our 
present judgment on that ground. But there 
is the later case decided by Chandavarkar 
and Heaton, JJ., in which apparently the 
finding of the Probate Court was that the 
Will was not genuine and yet their Lordships 
purporting to follow Ganesh v. Ramchandra (1) 
held that that finding was not res judicata in 
a subsequent suit. Now there could be no 
question at all, apart from two verbal 
technicalities which I must advert to in a 
moment, but that (his finding of fact would be 
(and undoubtedly is) res judicata inter partes . 
The Advocate.General contends that it is 
not because the probate proceedings are not a 
suit. Section 83 provides that wherever 
contentions, probate proceedings shall as far as 
possible take the form of a suit. All appeals 
from them come to the High Court on the 
appellate side in the form of regular 
ordinary first appeals from decrees. To all 
intents and purposes these proceedings are 
suits. But, of course, I must admit the 
verbal difficulty which I pointed out at once, 
that what is made to conform as nearly as 

possible to another thing is impliedly not that 
thing. 

The second difficulty which I also pointed 
out arises out of (he wording of section 11 
It may be argued that the Court deciding 
the fact sought to be made judicata is not 
itself competent to try the subsequent suit. 
But let us look first at the reason of the 
th,n ? Whv is this part of the law of 

7 Obviously to prevent .natters 

of Great importance being decided incidentally 


a9 they often are, ic Courts of inferior jurisdic¬ 
tion, so as afterwards to exclude those 
matters from the cognizance of Courts of 
superior jurisdiction. That is the single 
reason for the rule. Bat it has no more 
than a verbal application to such a case as 
this. Here the District Judge, who first 
decided the question of fact, was himself 
competent to try the subsequent suit, in 
which that question of fact would arise; and 
a fortiori their Hardships who heard the 
appeal were ompetent, and no higher tribunal 
in this country could be found for the trial 
of the issue. In my opinion the objection 
has no real substance, though it lends itself 
to a great deal of technical argument. The 
District Judge remains the District Judge 
when exercising his probate jurisdiction; 
there is no separate Court. Similarly the 
Judges of this High Court are sitting in the 
exercise of their appellate jurisdiction as much 
to deal with these as with any other first 
appeals. 

As to the first objection, it is met by the 
judgment of the Privy Council in Rain Rirpal 
Shnhul v. Mussumat Rup Kuari (3). True 
in that case the res judicata arose out of an 
execution proceeding which is normally part 
of a suit; but that was not the ground upon 
which the judgment proceeded. Broadly 
that ground wa9 that section 11 doss not 
contain the whole law of res judicata, which is 
general and of universal application. In 
other words, that in a proper case, Courts 
would be perfectly justified in neglecting the 
actual words of section 11, if the substance 
showed that the section ought to be applied. 
And that is certainly the case here. I mean, 
if there is any real difficulty in the words, I 

do not agree that there is, for I think that 
mere quibbling apart, these contentious 
probate proceedings are in effect suits. 
However that may be, I am emphatically of 
opinion that, the substance and reason of the 
matter before us makes it as clear a oa 9 e of 
res judicata as ever could be. Here is a 
simple question of fact offered for trial by the 
present defendants to the District Judge and 
found against, them. They take it up on 
appeal to the High Court and again the 
finding is against them. Are they to be 
allowed now to ask a second District Judge, it 

( ; *) 11 I. A. 37; 0 A. 209. 
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may be, and a second Bench of this High 
Court to try the identical question of fact 
between the same parties, on virtually the 
same materials ? Surely not. In this suit 
the defendants have added three more 
witnesses, but that, in my opinion, does not 
make the slightest difference. The decisions 
of both the Courts in the probate rested solely 
on the medical evidence. That is as it was 
then, and, therefore, there is really no new 
material before us affecting the ground of the 
previous judgments. But even if there were, 
I should still remain of the opinion that no 
such evidence could be led, because no such 
issue could be raised again, no such question 
re*agitated. In my opinion, however, it is 
much more important to have the first ques¬ 
tion answered in the way I propose. For, if 
it be only on the ground of res judicata that 
the judgment of the Probate Court bars the 
defendants, it would still be open to legatees 
to re-open the question upon exactly the same 
materials, and if there were adczan legatees 
and a dozen executors I see no reason in 
principle why there should not be two dozen 
suits all hinging upon the identical question 
of fact, namely, whether or not there ever was 

a Will, 

I cannot bring myself to believe that such 
a result could be in the contemplation of the 
Legislature, or that it would be consistent 
with the administration of this branch of 
the law upon sound general principles. 

In my opinion then the judgment of this 
Appeal Court on the probate, holding that the 
testator was not of sound disposing mind, is 
relevant and conclusive against the present 
defendants under section 4l. 

I am also of opinion that even if this be 
not so, the finding of fact arrived at by the 
learned Judges of Appeal in the probate suit, 
(I call it so intentionally) is res judicata inter 
partes in the present suit. The parties are 
the same. 

Macleod, J.—For the reasons given by my 
brother Beaman I am of opinion that the 
two questions which we think should be 
referred to the decision of a Full Bench ought 
to be answered in the affirmative. 

Air. frtrangman (Advocate General) and 
Mr. Kcnga instructed by Messrs. Motichand 
and Devidas , fwilh him Messrs. R.R. Desai,D.S. 
Vardc and M. F. Shut ), for the Appellants. 


Messrs. Raikes and Wadi a (with him 
Messrs. D. A. Rhare and A. Q . Desai ), for 
the Respondent. 

JUDGMENT OF THE FULL BENCH. 

Scott, 0. J.— With regard to the first ques¬ 
tion referred we are of opinion that section 41 
of the Evidence Act is not applicable to 
the judgment of the Appellate Court. The 
finding of a Court that an attempted proof 
has failed is not a judgment such as is 
contemplated in that section. The only kind 
of nfgative judgment which is contemplated 
is that which expressly takes away from a 
person the legal character which has up to 
that time subsisted. That is not the case 
with the judgment in qaestion here 

With regard to the second question we are 
of opinion that the judgment operates as res 
judicata between the parties. The contention 
was advanced on behalf of the appellants 
that the probate proceedings, in which 
the previous judgment was pronounced, were 
not a suit within the meaning of section 11 
of the Civil Procedure Code, but section 83 
of the Probate and Administration Act 
provides for the form which contentious 
probate proceedings shall take. They must 
take the form as nearly as may be of a suit 
according to the provisions of the Civil 
Procedure Code, in which the petitioner for 
Probate or Letters of Administration shall be 
the plaintiff, and the person who may have 
appeared to oppose the grant shall be the 
defendant. There is no definition of the 
word ‘suit* either in the Civil Procedure 
Code or in the General Clauses Act, and we 
are of opinion that as contentious probate 
proceedings must take the form of a suit, 
they constitute a suit within the meaning of 
section 11 of the Civil Procedure Code. The 
contention appears to be a novel one. It 
was not advanced, so far as we can gather 
from the reports, in the oase of Mirza 
Kurratulain Bahadur v. Nawab Nuzhat-ud - 
Dowla Abbas Hossem Rhan (4) nor has it, so 
far as we know, ever been advanced before in 
this Court. 

(4) 32 I. A. 244; 33 C. 116; 9 C. W. N. 938; 1 C. 
L. J. 594; 2 A, L. J. 758; 15 M. L. J. 336; 7 Bom. I j , 
R. 876. 
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PKIVY COUNCIL. 

Aiteal from the CaEC3tta High Court. 

October 31, 1912. 

Present: — Lord Macnaghten, Lord Moulton, 
Sir John Edge and Mr. Ameei Ali. 
Syeiini MAHUUDA KUVTUN 
CHOWDHUR AN! — Plaintiff — 

Appellant 

versus 

MAHOMED ELAHADAD KHAN PAN!— 

D E FE N D A NT— R ES PO N D E ST. 

1rift —Issue general — Agent—Account —Relief — Plead¬ 
ings. 

P while going on a pilgrimage to Mecca executed 
a deed of gift of her properties in favour of D and the 
latter on the same day executed a Nirbandhapatra in 
favour of the former, providing that a four-annas 
share of the properties thus conveyed should remain 
in the possession of P till her death and after that it 
would come into the possession of D. P on her return 
sued D to get the deed of gift set aside on the 
ground of fraud and misrepresentation anti to render 
an account: 

Held, that the deed of gift executed by P was a 
deed which operated in prxscnti in favour of D and 
that although there was a general issue as to whether 
I) was liable to account, the Court was not justified in 
passing a decree directing D to render an account in 
respect of the four-annas share comprised in tho 
Nirbandhapatra on the footing that in regard to such 
share D occupied the position of an agent. 

Appeal against a judgment and decree of tho 
High Court of Calcutta, dated 9th August, 
1903, affirming a decree of the Subordinate 
Judge of Pabna and Bogra, dated 28th 
January 1902. 

FACTS.—The facts appear from the 
following judgment appealed against which 
was delivered by Ghose and Geidt, JJ., on 

9th August 1905. 

JUDGMENT.—This appeal arises out 
of a suit in which the plaintiff, a Mahomedan 
lady, Syedani Mahmuda Khatun Chowdhu- 
rani, sought, to set aside a deed of gift dated 

the 15th Sraban 1303 executed by herself, 
upon the ground that it was obtained by 
the defendant by fraud and misrepresentation, 
and aLo sought for confirmation of her 
possession in respect of the properties com- 
prised in the said deed of gift and for an 
acount. The suit has been dismissed by 
tho Subordinate Judge of Pahna and Bogra, 
and hence this appeal by the plaintiff. The 
parlies to this action are closely related to 
each other. They were both horn in the well- 
known Koratia family in the District of 
Mymensingh, the defendant being the nephew 
(brother’s son) of the plaint iff. She, the 

plaintiff, was married to a certain zomind'ir 


in the District of Bogra, bat, unfortunately 
for her, her husband died after some years 
of her marriage and, subsequently, her son 
also died. By reason of the deaths of her 
husband and her son, she became entitled 
to considerable properties both in the Dis¬ 
tricts of Bogra and Mymensingh, the bulk of 
the properties, as one gathers, being situated 
in Bogra. Shortly before the date of the 
transaction with which we are concerned, the 
defendant was induced to come over from 
Mymensingh to reside with the plaintiff; 
and he lived with her as if he was her son. 
In the Bengali year 1303 she made up her 
mind to visit Mecca on a pilgrimage, and 
naturally there was some discussion as to 
what arrangement should be made as to 
her properties; and it appears that both the 
plaintiff and the defendant came over to 
Bogia accompanied by the principal ser¬ 
vants of the plaintiff one of them being a 
relation of her, with a view to take advice 
from Pleaders and Mukhtears as to what 
should be done, it seems to have been 
well understood between the parties that the 
plaintiff should execute a liiba in favour 
of the defendant in respect of some of her 
properties; and, the matter being put to the 
Pleaders and tho Mukhtears assembled in 
her house at Bogra, the conclusion was 
come to that in respect of certain properties 
as were situated in Bogra, there should be 
a deed of gift in favour of the defendant; 
and that the latter should execute a deed 
of Nirbandhapatra in favour of the plaintiff 
under which a fourth share of the properties 
to he conveyed under the liiba should 
remain with the plaintiff during her life¬ 
time and, on her death, it would revert, as 
it were, to the defendant. The plaintiff’s 
case, however, is that what was agreed upon 
between her and the defendant was that a 
deed somothing liko a Will should he 
executed by her, that the properties belong¬ 
ing to her should come to the defendant 
upon her death and that, during her life¬ 
time, they would all remain in the owner¬ 
ship of the plaintiff. The defendant’s case, 
on the other hand, is that it was fully under¬ 
stood between the parties concerned, and the 
advice of the Pleaders aud Mukhtears 
assembled at. tho plaintiff's house at Bogra 
was to the same effect, that several of the 
properties belonging to the plaiubiff should 
ho convoyed over to him absolutely by a 
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gift and that he, the defendant, should execute 
a Nirbandhapatra to the effect to which we 
have already referred. It appears, upon the 
evidence, that at the assembly which gather¬ 
ed at the plaintiff’s house at Bogra, and 
after it was settled that a deed of gift should 
be executed by the plaintiff aDd a deed of 
Nirbandhapatra should be executed by the 
defendant, one of the plaintiff’s servants, 
namely, Kalimatuzzama who was her Am- 
Mokhtear, was asked to propose the neces- 
Bary drafts. This person prepared the drafts 
and they were submitted to the Pleader Babu 
Beni Madhab Chaki who corrected them, and 
they being fair-copied by another servant 
of hers, Abdul Karim, who appeared to be 
a most trusted servant, the deed of gift in 
question was executed by her on the 29bh 
July 1896, and in the usual course, it was pre¬ 
sented for registration to the Sub-Registrar. 
The Sub-Registrar came over to the plaintiff’s 
house and, after the document was either 
read or the purport thereof being explained 
to her, the document was registered on the 
1st August 1896. Simultaneously with the 
presentation of the deed of hiba to the 
Registrar, the dooument, namely, the 
Nirbandhapatra, which bore date the 16th 
Srabon 1303 corresponding to 30th July 
189 5, was also presented for registration, 
and it was duly registered by the same 
Registrar on the same day, the 1st August 
1896. In October 1596, corresponding to 
As win 1303, the defendant’s name was re¬ 
gistered in the Collectorate record as the 
molik in respect of the revenue properties 
comprised in the said deed of gift and it 
would appear upon the evidence, that upon 
such registration taking place there was 
some little rejoicing in the house of the plaint¬ 
iff. There was a small gathering, and all 
parties concerned and the principal servants 
of the family accepted this registration of the 
defendant’s name as an event of some conse¬ 
quence. The lady left for Mecca in Pous 1303, 
corresponding to January 1897,and she did not 
return to Bogra until June of the following 
year 1898. In the meantime, the defend¬ 
ant, who was apparently looking after the 
entire properties, both the 12-annas share 
as also the 4-aDnas share of the properties 
in question, sent remittances from time to 
time to the plaintiff at Mecca for the parp099 
of her exponss3. I r » appears that there was 
some difficulty or other in remitting monies 


to her in proper time. There was some 
correspondence between the parties, and we 
have upon record one of the letters 
which the defendant wrote to the plaintiff 
and which, we may mention, is one 
of the documents upon which considerable 
reliance has been placed by the learned 
Counsel for the appellaut in support of his 
contention that the deed which she meant to 
execute in favour of the defendant was not 
a deed of gift but a deed of a very different 
character. We shall presently refer to some 
of the terms of the letter as bearing upon 
the question afc issue between the parties. 
We have already mentioned that the lady 
returned to Bogra in June 1893 correspond¬ 
ing to Assar 1305; and it would appear that 
shortly after her return, the parties practi¬ 
cally fell cut. The plaintiff called upon the 
defendant for an account. The defendant 
did not render such account upon the ground 
that he was the owner of the properties 
comprised in the deed of gift, the plaintiff 
saying that no such deed of gift had been 
executed in his favour. The result of this 
altercation was that the defendant was dis¬ 
possessed, according to the plaintiff, in 
Aghrayan 1305 corresponding to October 

1898, and, according to the defendant, in 
Sraban 1306 corresponding to July or August 

1899. The fact, however, remains that the 
defendant was dispossessed by the plaintiff, he 
having been unquestionably in previous pos¬ 
session and enjoyment of at least a 12-annas 
share of the properties comprised in the deed 
of gift to which we have already referred. 
Subsequently, on the 14th May 1900, the 
present suit was instituted by the plaintiff 
for the purpose already mentioned. We 
have already said that the defendant’s name 
was registered in the Collectorate as regards 
the zemindari properties, and there can be 
no question that so far as these properties 
are concerned, they were in the possession 
of the defendant daring the time that the 
lady was absent from India. The letter to 
which we have already referred was written 
by the defendant to the plaintiff on the 18tli 
Gh'iit 1304. The defendant apparently was 
in difficulties in obtaining money for the 
purpose of sending to theplaintiff and, in this 
letter, he stated, amongst other matters, a 9 
follows: — ‘I do net find any means of sending 
you money. What I have stated abeve is, no 
doubt, too much for me to say. Bat if X 
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don’t state the circumstances how will 
Huzur come to know of them? for this 
reason, X write to you. Huzur may give 
away your properties to whomsoever you 
like. I have no reason to object to it. I 
am stating to you that nowhere do I get 
money. No one wants to advance money 
on mortgage only, except on interest 
* * * * # In my time, I do not get 

the help from Koratia which you used to 
get. Remaining here in the hope that I 
would get the Pyekar estate, I have become 
deprived of the moveable and immoveable 
properties of the Koratia estate. List year, 
you got me married. By the will of God, 
that wife died. On marrying fora sec >nd 

time, I had to spend Rs. 2,000 or 3,000. 

O-ving to earthquake in last Jaistha , the 
entire house and rooms have become damag¬ 
ed. One cannot live in the house unloss 
the rooms and doors are repaired. There 
is one easy way. bxcept that, there is no 
other way of raising money. If some 
properties be sold by Kabalt , there will be 
no difficulty. Huzur is the Murabbi , the 
estate is yours; that is also not proper for 
me without your permission. So L refrain 
from doing it. To-day having taken a loan 
of Rs. 1,000 on interest, I send you Rs. 800 
by hundi from Calcutta for expenses for 
your coming back and 1 keep wit)'! me the 
remaining sum of Rs 203 for repairs of (he 
house.” No doubt, some of the passages to 
which we have just referred favour to some 
extent the contention of the plaintilT name¬ 
ly, that the ownership of the properties in 
question did not pass to the defendant; for 
instance, the sentences ‘ Huzur may give 
away your properties to whomsoever you 
like. I have no reason to object to it.” 
But it will be borne in mind that she 
had not given away the whole of her pro- 
perties to him. It is only some of the 
properties, perhaps a great many jf thorn, 
in Bogra that the deed of gift conveyed to 
the defendant. But there were other pro¬ 
perties still remaining in her hands both in 
Bogra and in Myraensingh to which the 
sentences that we have refeired to might as 
well be made applicable. There is, however, 
another passage which rather supports the 
theory set up by the defendant. That 
sentence is: If some of the properties he 

sold by kabala , there will be no difficulty. 
Huzur is the Murabbi, the estate is yours; 


that is also not proper for me without your -, 
permission. S> I refrain from doing it”; 
that is to say, he might sell the properties, 
but in deference to the plaintiff he ought not 
to do so, without her permission. Indeed 
the defendant could not, if the deed which 
the plaintiff had executed was not meant to 
operate as a deed of gift, sell any of the 
properties comprised in it without an express 
authority from her. The passage to which 
we have just referred is rather consistent 
with the idea that the deed which the 
plaintiff had executed was meant to operate 
as a deed of gift, than that it should operate 
as a Will, 

Both the plaintiff and the defendant have 
been examined in this case as also some of 
the principal amlas still in the plaintiff’s 
service. Our attention has been called to 
various portions of the evidence of those 
witnesses, and we think there can be no 
reasonable doubt, that it was well understood 
between the parties concerned that the deed 
which tr.e plaintiff meant to exeoute in 
favour of the defendant was a deed conveying 
to the defendant in prmsenti some of her 
properties and that the deed was not meant 
to operate after her death. It is rather 
remarkable and almost incredible that while 
one of the plaintiff’s principal servants was, 
engaged in drafting the documents which 
were to be executed, and Abdul Karim? who 
was almost the factotum of the plaintiff, 
should have been employed in making fair 
copies of those documents, if the case set 
up by the plaintiff had any real foundation 
in it, that they should not have mentioned 
to hor that the deed which was being drafted 
and which was being copied was in terras 
other than those which the plaintiff had 
agreed to. It will bo remembered that the 
defendant was brought over from 
Koratia to Bogra to live with the plaintiff as 
if he was her s>u. Apparently, she was very 
muoh attached to him. He was that time a 
youth between 18 and 21. He was almost in 
a strange laud. The servants of the plaintiff 
were her servants and in no way interested in 
the defendant, and is it probable that the de¬ 
fendant was able through the aid and in¬ 
strumentality of the plaintiff’s own servants 
(as it. seems to have been the plaintiff’s oaS3) 
to perpetrate a huge fraud upon the 
plaintiff? O ie has only to state the pro* 
pjsiiion to obtain a satisfactory answer to it. 
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We do not understand why tb6 plaintiff’s 
servants should have entered into a combina¬ 
tion with the defendant; and one caD hardly 
accept, as true the statement that the defend¬ 
ant, who was quite a young person should 
have had the courage to bring about such a 
nefarious transaction as the one which is said 
to have been concocted in order to defraud 
the plaintiff* 

We do not think it necessary to examine 
the evidence in detail. It is sufficient to say 
that we agree with the Subordinate Judge in 
the estimate of that evidence. He has 
found that the plaintiff was fully aware of 
the contents of the deed which she executed, 
and that, at the time that she conceived the 
idea of executing a deed in favour of the 
defendant, she really meant that it should be 
a deed operating in pnesenti in favour of the 
defendant. We think that the Subordinate 
Judge has come to a right conclusion, and 
there is no just reason to interfere with his 
judgment. 

The next question that has been urged 
before us by the learned Counsel for the ap¬ 
pellant is whether the Court below should 
not have given the plaintiff a decree at least 
for an account in respect of the 4-annas share 
of the properties comprised in the Nirbandba- 
patra, which upon all accounts, was in the 
hands of the defendant during the plaintiff’s 
absence from India. Atone time we thought 
that the plaintiff was entitled to some relief 
or other in respect to this matter though her 
main case had failed; but on looking into it 
more carefully, we have arrived at the con¬ 
clusion that, in the present case, no relief in 
the shape of an acount can be awarded to 
the plaintiff. It will be observed, looking at 
the plaint and the relief sought for therein, 
that the action of the plaintiff was upon the 
footing that the whole of the properties com¬ 
prised in the deed of gift were properties 
belonging to the plaintiff and that the defend¬ 
ant held the same as agent. It has been 
found that three-fourths of the said properties 
were not in the possession of the defendant 
as agent but as owner, and the only question 
that may possibly arise is whether in regard 
to the one-fourth share of the properties com¬ 
prised in the deed of Nirbandhpatra, the 
defendant did not occupy the position of an 
agent of the plaintiff, and as such whether he 
is not bound to render to the plaintiff an 
account. If we were to award to the plain¬ 


tiff a decree calling upon the defendant to 
render an account to the plaintiff in respect 
of the said 4-annas share, it would be upon a 
basis wholly different from that uron which 
the suit was founded; and we observe that 
beyond the general issue that was framed in 
the Court below, namely, whether the defend¬ 
ant was liable to render an account to the 
plaintiff, there was no precise issue directed 
to the 4-annas share of the properties com¬ 
prised in the deed of Nirbandhapatra; and 
indeed the learned Counsel for the appellant 
when at the conclusion of his argument he 
urged before us that a decree declaring the 
plaintiff entitled to an account against the 
defendant in respect of the 4-annas share of 
the properties comprised in the Nirbandha¬ 
patra should be passed, did not go into any 
evidence as bearing upon the question whe¬ 
ther the defendant, as a matter of fact, occu¬ 
pied the position of agent to the plaintiff 
and as such was liable to render an acoount 
to her. But., however that may be, it seems 
to us that to allow the plaintiff a decree for 
account in respect of the 4-annas share of 
the properties comprised in the Nirbandha¬ 
patra upon the footing that, in regard to such 
share the defendant occupied the position of 
an agent of the plaintiff, would be giving her 
a relief upon a state of facts wholly different 
from those upon which the. suit was based, 
and upon which the case was fought out in 
the Court below. For these reasons, we 
think that upon the plaint as it was presented 

in the Court below, the plaintiff is not en¬ 
titled to any relief in the shape of aocount in 
regard to the 4-annas share of the properties 
comprised in the Nirbandhapatra in ques¬ 
tion. The result is that this appeal is dis¬ 
missed with costs. 

The plaintiff appealed to the Privy Coun¬ 
cil on the ground that she was entitled to 
claim from the respondent an account in 
regard to the 4-annas share of the properties 
which she had made over to him as her agent. 

Messrs. L. DeOruyther, K. 0 ., and Bhug 1 
wandin Dube , for the Appellant. 

Sir E. Richards , R. 0. t and Mr. Ross , K. O. 
for the Respondent. * ** 

JUDGMENT. 

Lord Macnaghten.— Their Lordships think 

this appeal must be dismissed and the appel¬ 
lant must pay the costs. They will humbly 
advise His Majesty accordingly. 

Appeal dismissed with costs . 



INDIAN OASES. 


[1914 


S3 6 
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Solicitor^ for the Appellant: Messrs. T. L. 
Wilson $' Go . 

Solicitors for the Respondent: Messrs. IF. 

W. Pox S>' Co. 


MADRAS HIGH COURT. 

ClVIT MISCELLANEOUS APPEAL NO. 310 OF 

1912. 

February 17, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. .lustice Tyabji. 

VASUDEYA REDDY' alias RAM AS AM I 

REDDY MINOR BY GUARDIAN THE 2ND 

Appellant PRASANNA VENKATARAMA 

REDDY— Appellants 
r result 

NALLAPPA REDDY— Respondent. ^ 

Registration Act (til of 1S77J, s. 40, els. 2 (/) 
Unregistered lease cannot he used as evidence even 
of agreement to lease. 

An agreement to lease is a transaction affecting 
immoveable property and should bo registered. 

Narayanan Chetty v. Muthiah Scrvai,H Ind.Cas. 520; 

9 M. L. T. 142; 21 M. L. J. 14; 35 M. 03, followed. 

An unregistered lease deed cannot he used as evi¬ 
dence of even an agreement to lease. 

Civil Miscellaneous Appeal against the 
order of the District Court of Trichinopoly 
in Appeal Suit No. 412 of 1911, preferied 
against that of the District Munsif of 

Naraakkil, in Original Suit No. 297 of 1911. 

FACTS.—This is a suit, for the enforcing 
of specific performance of an agreement, to 
lease. The plaintiff is a lessee; the 1st, 
defendant is the minor landlord and 2nd 
defendant, is his guardian appointed by the 
Couit. The plaintiff entered into an agree¬ 
ment with the 2nd defendant, that, he should 
lease out certain lands for five years at a 
rental of Rs. 160 a year. The terms were 
these:—The plaintiff shall bo allowed to 
fell for his own use all the trees on tho 
land, except tamarind trees, and in consider¬ 
ation thereof the plaintiff should remove at, 
his ccst the prickly-pears overgrown on the 
land. The terms were reduced to writing, 
but no stamp paper was purchased, and the 
deed was not, executed or registered. The 
District Munsif construed this to be a sale. 


held the 2nd defendant as not authorised to 
effect it without the sanction of the Court 
and dismissed the suit. The District Judge 
on appeal held that there was merely 
an agreement to lease and the writing can be 
used as evidence for that purpose though 
neither stamped nor registered. The present 
appeal is against that decree. 

Mr. T. B. Venakatarama tieptri, for the 
Appellants. 

Mr. M. O Partkasirathy Aiyangar (with 
him Mr. G. Narasimha Chairar) 9 for the 
Respondent. 

JUDGMENT.—Wo think that the learned 
District Judge was right, in his view that 
the suit is based on the prior agreement to 
lease and not, on the unregistered lease-deed, 
which is inadmissible in evidence to prove 
that the plaintiff has obtained an interest as 
lessee. The remand order passed by the 
District Judge is, therefore, right. 

But the District Judge was in error in 
holding that the unregistered lease-deed is 
admissible as evidence of the prior agree¬ 
ment to lease. The decision of Narayanan 
Chetty v. Mnthiah Senai (1) (by which we 
feel ourselves bound) shows that an agree¬ 
ment to lease is also a transaction affecting 
immoveable property. A document which 
requires registration and is not registered 
cannot, be used as evidence of any transaction 
affecting immoveable property [section 49 
clause (c) of the Indian Registration Act] 
and hence the unregistered lease-deed 
cannot, be used as evidence of even an agree¬ 
ment, to lease. 

With these observations we dismiss the 
appeal with costs. 


Appeal dismissed. 


(I) s Iml, (’as. 520; 4 M. L. T. 142; 21 M. h, J- 44; 

35 M. 03, 
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CALCUTTA HIGH COURT. was for a declaration that the rent decre® 

Letters Patent Appeal No. 47 op 1913. obtained by defendant No. 1 was inoperative 

March 26, 1914. and that the plaintiffs were in possession of 


Present : — Sir Lawrence Jenkins, Kt., Chief 

Justice, and Mr. Justice D. Chatterjee. 
NANDA KUMAR HOWL AD AR— Plaintiff 

—Appellant 

versus 

RAM JIBAN HOWLADAR and another— 

Defendants—Respondents. 

Fraud—Impugning previous decree on ground of 
fraud—Mere general allegations, whether sufficient — 
Nature of fraud to he proved —Res judicata. 

One who seeks to impugn a decree passed after 
contest takes on himself a very heavy burden, which 
is not satisfied by merely inducing the Court to 
come to the conclusion that the appreciation of the 
evidence and the ultimate decision in the former suit 
were erroneous. 

A prior judgment cannot be np3ot on a mere 
general allegation of fraud or collusion, it must be 
shown how, when, where, and in what way the fraud 
was committed. 

Sheddenv. Patriclc, 1 Macq. H. L. 535, followed. 

The fraud must be actual, positive fraud, a meditat¬ 
ed and intentional contrivance to keep the parties 
and the Court in ignorance of the real facts of the 
case and obtaining the decree by that contrivance. 

Observation of Sir John Rolt, L. J., in Patch v. 
Ward, L. R. 3 Ch. App. 203; IS L. T. 13f; 16 W. R. 
441, relied upon. 

Where there is no suggestion that the decree in 
a previous suit between the parties was fictitious 
or that the plaintiff in the second suit was pre¬ 
vented by any contrivance from placing before the 
Court in the former suit any materials relevant to 
the issue, nor has there been any subsequent 
discovery of evidence that goes to show fraud, or 
that the Court was misled in the former suit: 

Held, that the decree was binding upon the 
parties. 

Appeal under section 15 of the Letters 
Patent from the following judgment of Mr. 
Justice Chapman, dated March 17th, 1913, in 
Second Appeal No. 182 of 1911. 

Chapman, J.—Defendant No. 1 appeals. 
The plaintiffs are the holders of a six> 
annas share of a tenure. The tenure 
has been partitioned. The plaintiff’s case 
was that they were in immediate posses¬ 
sion of all the lands allotted to their six- 
annas share, and that inspite of this the 
defendant No. 1 fraudulently obtained an 
entry in the Settlement Record to the effect 
that, he the defendant No. 1, held a sub-tenure 
under the plaintiffs and that the plaintiffs 
were in cultivating possession of the land 
as his, the defendant No. l’a, tenants. After 
obtaining this entry in the Settlement Record 
the defendant No. 1 sued the plaintiffs for 
rapt and obtained a decree. The present suit 


the land not as the tenants of defendant No. 1 
but in their own right as tenure-holders. 
The learned Subordinate Judge has decreed 
the plaintiffs’ suit. 

Defendant No. 1 appeals and contends that 
the suit was barred by reason of the previous 
decision in the suit for rent. The contention 
must, in my opinion, prevail. The question 
at issue in the rent suit was whether the 
present plaintiffs held the lauds as the 
tenants of defendant No. 1 or in an independ¬ 
ent capacity. That is exactly the same 
issue that was raised in the present suit. I 
am aware that the Court lias always been 
slow to treat the decision in a suit for rent 
as a res judicata upon a question of title and 
I have endeavoured to distinguish the ques¬ 
tion decided in the reDt suit from the question 
raised in the present suit but have been 
unable to do so. 

It is then contended that the plaintiff was 
entitled in the present suit to assail th 9 
decision in the rent suit upon the grounds 
that that decision was based upon an entry 
in the Settlement Record which was obtained 
by fraudulent means. But the issue whether 
the entry was obtained fraudulently or not 
was expressly raised and decided in the rent 
suit and cannot, in my opinion, be re-opened. 

I hold this view quite independently of the 
principle which has been laid down in this 
Court that a decree cannot be assailed 
collaterally merely upon the grounds that it 
is based upon perjured evidence. 

The result is that the judgment and decree 
of the learned Subordinate Judge are set 
aside aud the suit dismissed with costs in all 
Courts. 

From the above judgment the plaintiff 
appealed under section 15 of the Letters 
Patent. 

Babu Brojendra Nath Chatterji for the 
Appellant. 

Babu Q-unada Charcin Sen, for the Respond¬ 
ents. 

JUDGMENT. 

Jenkins, C. J.—By this suit the plaintiffs 
seek to establish their title to land. The 
first defendant contends that the validity of 
this title had been decided adversely to the 
plaintiffs by the decree of a competent Court 
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in ft previous suit between the said parties, 
and bo cannot now be tried. 

The plaintiffs reply that the previous 
decree cannot support the plea of res judicata 
and, alternatively, that it was obtained by 
fraud. Mr. Justice Chapman, reversing the 
decree of the lower Appellate Court, held 
that the decree in the previous suit supports 
the plea of res judicata and that there is no 
evidence that the decree was obtained by 
fraud. From this judgment the present 
appeal has been preferred. The jurisdiction 
to impugn a previous decree for fraud is 
beyond question; it is recognised by section 
44 of the Evidence Act and is confirmed by 
a long line of authority. But it is a jurisdic¬ 
tion to be exercised with care and reserve, 
for it would be highly detrimental to 
encourage tbe idea in litigants that the fiual 
judgment in a suit is to be merely a prelude 
to further litigation. The fraud used in 
obtaining the decree being the principal 
poiut in issue, it is necessary to establish 
it by proof before the propriety of the prior 
decree can be investigated: Mitford on 
Pleadings 113. Decrees may be (1) by con¬ 
sent, (2) ex parte or (3) after contest, 
apparent or real; and though each is liable 
to be attacked for fraud, tbe character of tbe 
fraud would vary with the circumstances of 
each case. One who seeks to impugn a 
decree passed after contest takes on himself 
a very heavy burden, and it is not satisfied 
by merely inducing the Court to oorae to the 
conclusion that the appreciation of tho evi¬ 
dence and the ultimate decision in the former 
suit was erroneous. A prior judgment, it has 
been said, cannot be upset on a mere general 
allegation of fraud or collusion; it must be 
shown how, when, where, and in what way 
the fraud was committed. [Shedden v. Patrick 
( 1 )]. 

Sir John Rolt, L. J., in Patch v. Ward 
(2), disoussiug what is meant by fraud 
when it is said that a decree may be 
impeached for fraud, said: “The fraud 
must be actual, positive fraud, a meditated 
and intentional contrivance to keep the 
parties and the Court in ignorance of the 
real facts ot the case and obtaining 
that decree by that contrivance.*’ And 

(1) 1 Macq. H. L. 635. 

(2) (1867-68) L. R. 3 Ch. App. 203; 18 L. T. 134- 
16 W. R. 441. 


Lord Selbourne in Ochsenbein v. Papelier (3) 
quotes as sound law tbe dictum of 
Chief Justice DeGrey in the Duchess of 
Kingston's case (4) that a judgment, 

“like all other acts of the highest 
judicial authority is impeachable from 

without; although it is not permitted 

to show that the Court was mistaken, 

it may be shown that they were 
misled.” 

Both suits now under consideration 
turn on the existence or non-existence of 
an alleged nim howla , a question of faot 
to be determined largely by the appreciation 
of evidence. The Munsif in the former 
suit affirmed the existence of the nim howla, 
and from his decision no appeal was 
preferred. 

In this suit the Court of first instance 
came to the same conclusion on the evi¬ 
dence in this case. The lower Court of 
Appeal, however, for some reason did not 
agree with this appreciation of the evidence 
and, therefore, held the decree in the 
former suit fraudulent. There is, however, 
no suggestion that the decree in the 
previous suit was fictitious or that the 
plaintiffs in this suit were prevented by 
any contrivance from placing before the 
Court in the former suit any materials 
relevant to the issue, nor has there been 
any subsequent discovery of evidenoe 
that goes to show fraud, or that the 
Court was misled in the former suit. 
In effect, when analysed, the judgment of 
tbe lower Appellate Court is no more than 
a re-trial of the merits of the original suit 
and a determination that the Judge who 
decided that suit was mistaken. But the 
Court in this suit has no jurisdiction to 
decide on the merits of the former judg¬ 
ment; its function was to decide whether 
that judgment svas vitiated by fraud. 

There, therefore, was an error of law 
committed by the lower Appellate Court 
and Chapman, J., rightly reversed its 
decree, for, as fraud was not proved, the 
prior decree sufficiently supports the plea 
of res judicata. 

The appeal must, therefore, be dismissed 
with costs. 

D. Chattrrjrk, J.— The fraud alleged 

(3) L. R. 8 Ch. App. 695 at p. 698; 42 L. J. Oh. 8Gi* 
28 L. T. 459; 21 W. R. 616. 

(4) l Leach, C. C. 146; l East P. C. 468. 
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in this case was the wrongful procurement 
by the defendant of the entry of the nm- 
howla in the Record of Rights. The same 
allegation was made in the rent suit, and 
the matter was adjudicated upon in the 
presence of both parties. It was a matter 
substantially in issue in that case and I 
think it would be dearly offending against 
the rule of res judicata to allow the plaintiff 
to re-open that question. 

I agree, therefore, in dismissing this 
appeal. 

Appeal dismissed . 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 261 ok 1912. 

March 16, 1914. 

Present : — Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Banerji, Kt. 

BHAGWAN SINGH— Dependant— 

Appellant 

V6TSUS 

MUHAMMAD MAZHAR ALI KHAN— 

Plaintiff—Respondent. 

Transfer of Property Act (IV of 18S2), s. 82— Rate¬ 
able contribution , principle of—Determiruition of pro¬ 
portionate liability by Court—Mortgage. 

Where several properties belonging to different 
persons are liable under the same mortgage and the 
owner of one of the properties disoharges the mort¬ 
gage the owners of all the properties liable under 
the mortgage are bound to contribute their quota of 
liability for the mortgage-debt. The Court ought to 
determine the value of the several items of property 
belonging to different owners. The value to be so 
ascertained should be the value at the date of the 
mortgage. After ascertaining the value of the 
different properties, the Court should determine what 
is the rateable liability of each of the properties for 
the total amount of the mortgage-debt. The Court 
must then ascertain how muoh each party has con¬ 
tributed to the payment of the debt. In making this 
inquiry it ought to disregard the purchase-money 
which any of the purchasers have paid or retained. 
Having ascertained the amount each party has contri¬ 
buted, the Court should proceed t > apportion the 
liability between the different properties. In so 
• apportioning the liability, each property must be 
debited with its own share of liability. 

Hariraj Singh v. Ahmad-ud-din , 19 A. 545; A. W. 
N. (1897) 168, referred to. 

First appeal from the decision of the 
Additional Subordinate Judge of Moradabad, 
dated 20th May 1912. 

Mr. Sital Pm shad Qhose , for the Appel¬ 
lant. 


Mr. Mohan Lai Sandal, for the Respond' 

ent. 

JUDGMENT.—This and the connected 
appeals arise out of a suit for contribution 
brought by the plaintiff, Mazhar Ali Khan. 
The claim appears to have been brought on a 
wrong principle and the parties went to 
trial on a mistaken idea of the principle 
which governs suits of this description. 
It appears that on the 14th of Maroh 
1889, one Mus am mat Kundan made a mortgage 
of eleven items of property in favor of Muham¬ 
mad Baksh and Khuda Baksh. On the 15th 
of March 1889 the mortgagees, whose 
mortgage was a usufructuary mortgage, 
granted to the mortgagor a lease of the 
mortgaged property and for securing the 
payment of the rent reserved by the 
lease, the mortgagors granted a second 
mortgage of their property to the mort¬ 
gagees. A part of the mortgaged property, 
namely, the zemindari share in the village 
of Adam pur, was taken away by a pre-emptor 
and it seems to be the common case of the 
parties that this part of the mortgaged pro¬ 
perty was no longer to be regarded as part 
of the mortgage security. The present 
plaintiff purchased one of the mortgaged 
villages, namely, Champauli, and Roshan 

Singh (the predeoessor-in.title of the 
defendants Nos. 1 — 6) purchased Maharana 
and Milk Adampur. The total amount of 
consideration for these two purchases was 
Rs. 11,000, but this was not paid to the 
vendor. A suit for redemption of the 
usufructuary mortgage was brought by 
the purchasers and by Musammat Alimun- 
nissa to whom the interest of the mortgagor 
had passed, and a decree for redemption 
was obtained on the 13th of September 
1902, the amount of the mortgage money 
to be paid by the plaintiffs being declared 

to be Rs. 11,887-3*3. This sum appears 

to have been paid and the plaintiffs in the 
redemption suit apparently got possession. 
Subsequently the original mortgagees, under 
the kabuliat executed in their favour on 
the 15th of March 1889, brought a suit 
for arrears of the rent reserved by the 
lease granted by them and they prayed 
for sale of the property hypothecated under 
the kabuliit to secure the proper payment 
of the rent. A decree was passed by the 
Court directing the plaintiffs to that suit 
to pay into Court the amount of the 
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redemption decree, namely, Rs. 11,887-3-3, 

as a condition precedent to their obtaining 
a right to sell the hypothecated property. 
They paid that amount and were entitled 
to realise that sura as well as the amount 
due to them, the total of which was 
Rs. 18,289-5*4 by sale of the hypothecated 
property. Part of this sum was paid into 
Court in different amountp, but this did 
not satisfy the decree, and accordingly on 

the 20th of May 1909, the villages of Chara- 
pauli and Maharana and mango groves 
in Tashtpur (that is, properties Nos. 5, 6, 8 
and 9 specided in the judgment of the 
Court below) were sold by auctiou and 
were purchased by some persons who are 
outsiders to this suit. The plaintiff de¬ 
posited the amount for which the property 
had been put up to sale as also the 5 per 
cent, required to be paid to the auction- 
purchasers under Order XX f, rule 89 of the 

Code of Civil Procedure, and the sale fee and 
the sale was set aside. Thereupon the plaintiff 
brought the suit, out of which these appeals 
have arisen, for contribution on the alle¬ 
gation that his property had to bear more 

than its proper tionale sharp of liability. In 

putting forward these matters what he 
claimed was this. He said that cub of the 
total amount which had been deposited in 
full satisfaction of the decree and the 5 
percent, paid to the auction-purchaseis and tl e 

sale fee, he had paid Rs. 14,346-3 3. Out 

of this sum he gave credit for Rs 5,750, the 
amount of the consideration for the sale 
in his favour which he had not paid to bis 
vendor, and he claimed the balance frem 
the defendants, the owr.eis of the other 
propotiis ndtred to be sold by the decree 
in the suit for arrears of rent to which we 
have referred above. He left cut of con¬ 
sideration the proportionate amount cf 
liability of his property for the mortgage 
which was given effect to by the decree 
aforesaid. The Court below also in deciding 
the case declared the defendants liable for 
the amounts fer which they had purchased 
parts of the property and has wholly, ns 
it appeals to us, failed to take into consider¬ 
ation the principles of the rale laid down 
in section 182 of the Transfer of Property 
Aot. In a suit of this kind where sevc-rnl 
properties belonging to different persons 
are liable under the same mortgage ai.d tho 


owner of one of the properties discharges the 
mortgage, the owners of ail the properties 
liable under the mortgage are bound to 
contribute their Quota of liability for the 
mortgage*debt. Therefore, in the present 
case what the Court ought to have done 
was to have determined the value of the 
several items of propetry now belonging 
to different owners. The value to be so 
ascertained should be the value at the date 
of the mortgage and not necessarily the price 
which was paid for it by the present owners. 
After ascertaining the value of the different 
properties the Court should have determined 
what was the rateable liability of each of 
the properties for the total amount of the 
mortgage-debt, that is, of the amount pay¬ 
able under the decree. The Court must 
then ascertain how much each party has 
contributed to the payment of the decretal 
amount. In making this inquiry it ought 
to disregard the purchase-money which 
any of the purchasers have paid or retained. 
The purchase-money was money which 
belonged to the vendor, that is to say, 
the mortgagor, aud it was only retained 
by the purchasers for the purpose of dis¬ 
charging the prior mortgage generally. 
Having ascertained the amount each property 
has contributed the Court should next 
proceed to apportion the liability between 
the different properties. In so apportioning 
the liability each property must be debited 
with its own share of liability. We may 
illustrate this by an • example. Suppose 
threo properties, A, B and C belonging to 
different owner s are comprised in one mortgage 

for Rs. 20,CC0. Property A is worth Rs. 20,000. 
Properties B and O are worth Rs. 10,000 
each. The owner of property A pays 
off the entire mortgage. He can recover 
Rs. 5,OCO from each of the other properties. 
Again suppose tho properties all belong to 
the same owner. Property A is sold to X 
for Rs. 20.0CO, X retaining Rs. 10,000 out 
of the purchase- money to meet his share of 
the mortgage. Properties B and O are 
sold to other persons. X then pays off the 
entire mortgage. X can only recover 
Rs. 2,500 from each of the other owners. The 
mortgage debt must be deemed to have been 
reduced by Rs. 10,000 by the mortgagor him¬ 
self when he allowed X to letain Rs, 10,000 
out of the purchase money. On this poiqt 
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we may refer the Court below to the case of 
Hariraj Singh v. Ahmad-ud-din Khan (1). 
In the present case the Court has not 
charged the plaintiff with any portion of 
the amount for which his own property is 
liable, but has made the defendants and 
their property liable not only for their 
own quota of the debt but also for 
the plaintiff’s own share. This is clearly 
wrong. We may mention here also that 
when the Court is ascertaining the amount 

which the plaintiff has contributed to the 

% 

discharge of the mortgages, it will disregard 
the sum of Rs. 5,750 which the plaintiff 
himself admits he retained and has never 
applied in discharge of tbe mortgage. 

Again, we find that the Court below has 
included a sum of Rs. 610 and also Rs. 37, 
in all Rs. 647, being the 5 per cent, which 
had to be paid to the auction-purchaser when 
the sale was set aside and the auction fees. 
These are not sums which would come under 
section 82 of the Transfer of Property Act, 
and they could only be awarded against the 
defendants upon the equitable ground of 
salvage. Under no circumstances could any 
portion of this sum be awarded against the 
defendants other than defendants Nos. 1—6 
and 8 and 10 because their property was not 
sold. Again we find that defendant No. 10 
pleaded that he had purchased part of the 
mortgaged property and that he had paid 
into Court a sum of Rs. 628-12 0 as the 
amount rateably due from him. If upon 
ascertaining the liability of this defendant 
in the manner which we have directed it is 
found that the sum of Rs. 628-12-0 is 
sufficient to cover his liability, the suit ought 
to be dismissed against him, and if it is not 
sufficient he ought at least to get credit for the 
amount so deposited or to ba allowed to with¬ 
draw it. Similarly, if the amount paid by the 
plaintiff does not exceed the amount for which 
his property is rateably liable his suit should 
be dismissed. There are other matters to 
which, having regard to the order we intend 
to make, we do not think it necessary to 
refer. In our opinion there has been no 
proper trial of the suit and the case ought 
to be remanded for re-trial. We accordingly 
set aside the decree of the Court below and 
remand the case with directions to re-admit it 
under its original number in the register and 

(1; 19 A. 545) A. W. N. (1897) 168. 


re-try it bearing in mind the observations 
made above. The parties will, of course, be 
entitled to adduce further evidence. Costs 
of this appeal will be costs in the cause. 
We hope that as we have settled the principle 
upon which the case ought to be proceeded 
with, the parties will be wise enough to 
come to a settlement without incurring the 
expenses of a fresh trial. The costs in 
this Court will include fees on the higher 
scale. 

Decree set aside ; Case runa ided. 


LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 152 of 1912. 

February 17, 1914. 

Present: —Mr. Justice Robinson. 

V. R. M. V. A. CHETTY FIRM— 

Appellant 

V 2TSUS 

MAUNG PO SIN —Respondent. 

Transfer of Property Act (IV of 18S2J, s. 53— Fraud** 
lent transfer—Suit to avoid—Frame of suit—Intent, 
must be to defraud creditors generally—One creditor 
securing payment of his debt —Purchaser for present 
consideration—Difference in their liability — Proof , re¬ 
quired cf each — Relationship — Presumption. 

A suit founded on section 53 of the Transfer of 
Property Act must be framed as for or on behalf of 
all the creditors generally. An objection on this 
ground, to prevail, must be taken in the first Court, 
but if not so taken, cannot avail in the Appeal Court. 

The intent, which gives a creditor the right to have 
a transfer by his debtor of immoveable property 
avoided, must be an intent to defeat or delay his 
creditors generally , Therefore, a transfer, made 
with intent to defeat or delay any one particular 
creditor, cannot be avoided against that particular 
creditor provided that there has been good considera¬ 
tion and the transaction is not a mere sham* 

A transfer, with intent to defraud creditors gener¬ 
ally, made in favour of a creditor securing payment 
of the debt due to himself by superior diligence can¬ 
not be set aside, even if he was aware of the vendor’s 
intention to defeat his other creditors. In other 
words, in the case of such a creditor, proof of valuable 
consideration is ordinarily sufficient, but not so in the 
case of a purchaser for present consideration who 
must prove not only valuable consideration but also * 
the further fact that ho was not aware of the vendor’s 
fraudulent intent and that he did nob cuter into the 
transaction for the purpose of aiding the fraudulent 
transfer. 

Bhagioant Appaji v. Kidari Kashinath, 25 B. 202; 

2 Bom. L. R. 986; San, Dun v. Mein Gale , 3 L. B. R, 
188; Hakim Lil v. Mooshahar 3ahu } 34 C. 999; 6 C. L* 
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J. 410; 11 C. \V. N. 889; Monng San v. Sit Tivan , 8 
I nil. Cas. 965; 5 L. B. R. 195, followed. 

Relationship alone between the transferor and the 
transferee is not sufficient to establish such aiding, 
but it is a circumstance giving rise to suspicion and 
one that must, therefore, be very carefully con¬ 
sidered. 

Mr. Polity for the Appellant. 

Mr. Moosajee , for the Respondent. 

JUDGMENT.—This is a dispate between 
an attaching creditor and an alleged purchaser 
from the judgment debtor. Plaintiff ob¬ 
tained a decree forRs. 1,400 and costs against 
one Mg. Ma Gyi, on the 25th June 1908. 
He applied for attachment of the property 
on the 10th November 1£09. Mg. Ma Gyi 
then applied on the 13th December 1909, 
alleging that the decree had been satisfied. 
His application was rejected on the 12th 
February 1910. 

Attachment was then affixed on the pro¬ 
perty on the 27th February 1910. 

Then Mg. Po.Sin applied for the removal 
of the attachment alleging that on the 22nd 
December 1909, he had purchased the pro¬ 
perty from Mg. Ma Gyi for Rs. 1,000 by a 
registered deed. 

An ex parte order was passed removing the 
attachment on the 12th October, 1910. 

The present suit was filed on the 4th 
August 1911 for a declaration that the 
property does not belong to Mg. Po Sin but 
at the date of attachment belonged to and 
was in the possession of Mg. Ma Gyi. 

I have been referred to the following deci¬ 
sions. In Bhngawant Appiji v. Kidiri Kashi - 
nath( 1) it was held after a very full and com¬ 
plete examination of all the authorities that 
clause 2 of section 53 of the Transfer of Pro- 
Perty Act did not apply as it was not found 
that the transfer in question was made 
fraudulently or for a grossly inadequate 
consideration and also that although the 
object of the transfer was to defeat an 
anticipated execution, that did not show 
that the intent was to defeat or delay the 
creditors generally so as to render clause 1 
of the section applicable. 

In this case the transferee was another 

creditor and it was held that the onns lay 
on pla.nt.ff in the first in8tance to prQV ' 

that the consideration or part of it was 
illusory. 


(1) 25 B. 202; 2 Bom. L. K. 986. 
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This case was followed by Sir Charles 
Fox, C. J., in the case of San Dun v. Jfein- 
Qale (2) who held that the intent which 
gives a creditor the right to have a transfer 
by his debtor of immoveable property 
avoided must be an intent to defeat or delay 
his creditors generally. ‘If there has been 
good consideration, and the transaction is not 
a mere sham, a transfer by a debtor, even 
if made with intent to defeat and delay one 
particular creditor, is not impugnable by 
that creditor.” In this case the purchasers 
were sons of the judgment-debtor. 

In Hakim Lai v. Mooshahar Sahu (3) the 
same was held, the transferee being another 
creditor. This case was followed by Sir Henry 
Hart noil, in Mautig Sen v. Sit Twan (4). 
Mg San was also a creditor and the question 
considered was whether Mg. San's purpose 
was merely to secure his debt or his in¬ 
tention was also to aid Mg. Pa Si in defeating 
Mg. Sit Twan, in covering up his property, 
in giving him a secret interest therein and 
in locking it up for Mg. Pa Si’s own use and 
benefit. 

In the present case the transferee is Mg. 
Ma Gyi's son-in-law’s brother according to 
the lower Appellate Court and he is his 
brother-in-law according to the plaint. He 
is, however, a volunteer in this matter and 
not a oreditor scouring payment of the debt 
due to himself by superior diligence. He 
purchased for a present consideration; he 
had nothing at stake, no self interest to 
serve; he may with perfect safety keep ont 
of the transaction” to use the language of 
Loc\ram v. Rastan (5) quoted in Hakim 
Lai v. Mooshahar Sahu (3). In the oase of a 
creditor securing himself, proof of valuable 
consideration would ordinarily be sufficient. 
He may be aware of his vendor's intention 
to defeat his other creditors and yet this 
would not be enough to cause the transaction 
to be set aside. In the case of a volunteer, 
however, the law would say that he enters 
into it for the purpose of aiding that fraudu¬ 
lent purpose. Relationship alone is not 
sufficient to establish such aiding, but it 
must be a circumstance giving rise to sus¬ 
picion and one that must, therefore, be very 
carefully considered. 

(2) 3 L. B. R. 188. 

(3) 34 C. 999; 6 C. L. J. 410; 11 C. W. N. 889. 

(4) 8 Iml. Cas. 965; 5 L. B. U. 195. 

(6) 11899) 9 North Dakota 485, 81 N. W. 60* 
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The learned Divisional Judge had some 
doubt owing to the two rulings of this Court 
appearing to him to be somewhat in conflict 
and I think I should, therefore, state what I 
consider they lay down. Sir Charles Fox 
based his decision on what is a recognised 
rule, namely, that a suit founded on 
section 53 of the Transfer of Property Act 
must be framed as for or on behalf of all the 
creditors generally. If this objection be 
taken in the first Court and the suit is one 
on section 53, the contention must prevail. 
The report does not show whether objection 
was taken in the earlier stages or only in 
second appeal. If taken in second appeal for 
the first time, as has been pointed out in the 
cases cited above, it should not be allowed to 
prevail. It is so taken here and I cannot, 
therefore, enforce that rule. Moreover, the 
plaint here alleges it was to defeat plain!iff 
and other creditors. Sir Henry Hartnoll 
based his decision on another rule, the 
purchaser in his case being a creditor. 

The questions to be decided in this case are 
in my opinion: 

1. Was valuable consideration paid? 

2. Did Mg. Ma Gale act with intent to 
defeat his creditor by removing the properly 
out of his reach? 

3. If so, was Mg. Po Sin aware of this 
intent and did he purchase in order to aid 
and abet Mg. Ma Gale? 

If there was no consideration or no real 
consideration the transaction was merely a 
sham and must be void as against the 
creditor. If valuable consideration was paid 
then in the case of a pure volunteer that is 
not enough and the further questions, stated 
above, if answered against the purchaser, 

will avoid his purchase. 

When Mg. Po Sin applied to have the 

attachment removed, Mr. Dhar appeared for 
plaintiff and opposed it and a day was fixed 
for hearing. The Court took the case up 
and was apparently informed that Mr. Dhar 
was coming. The note to this effect in the 
diary records that the person appearing for 
plaintiff was only a clerk and had no power-of- 
attorney and could not instruct Mr. Dhar. It 
is then erased and the case taken up ex parte , 
the attachment being removed. However, the 
onus is on plaintiff to start with. 

Plaintiff alleged defendant was Mg. Ma 
Gyi’s son-in-law. In evideuce his witness 


stated he was his son-in-law’s brother. The 
allegation in the plaint was not specifically 
denied in the written statement but Mg. Po 
Sin and Mg Tha Moung who was also said 
to be a son in-law denied the fact absolutely. 
Plaintiff has not proved any relationship. 

As to consideration defendant states the 
land is worth Rs. 30 an acre and the area 
is nearly 42 a?res. At this rate there is 
perhaps no very great inadequacy in the price, 
though Rs. 30 an acre does not seem to be 
much. No evidence of the value is, however, 
given and I must, therefore, hold (hat the 
consideration, if paid, was valuable. As to 
payment defendant alleges that Mg. Ma Gyi 
and his wife came to him and asked him to 
buy. This was two days before the deed was 
executed, thatis, therefore, on 2^nd December 
1909. The land he says is near his house and 
he agreed to buy. On 22nd December, they 
came again and defendant went out and 
called in Mg. Tha Moung and Mg. Shwe 
Kyin Ret. In their presence he paid 
Rs. 700. They all adjourned to Mr. Power’s 
house and the deed was drawn up and 
registered the same day, the balance being 
paid at the Registration Office. Tha Moung 
is called but not Shwe Kyin Ket. Tha 
Moung says he alone was present when 
Rs. 700 were paid. He had not forgotten 
Shwe Kyin Ket for he says he was at the 
Registration Office. The discrepancy is 
somewhat significant. 

At Mr. Power’s house Mg. Ma Gyi was 
questioned as to encumbrances. Plaintiff’s 
claim was mentioned by Mg. Ma Gyi who 
said it had been satisfied by the transfer of 
his other land. Mg. Ma Gyi had applied on 
the 13th December alleging plaintiff’s decree 
had been satisfied by transfer of the land. 
By this manoeuvre he obtained postponement 
of the attachment and he employed it in 
selling the land to defendant. His applica¬ 
tion was dismissed. 

Defendant says he had not owned any land 
before, but had worked other people’s land 
and had made a profit of about Rs. 400 a year. 
Out of his earnings he had bought three pairs 
of buffaloes and one pair of oxen. His savings 
he kept in his house and had Rs. 1,700 in cash 
in a box at the time of purchase. Rs. 700 
seems a large sum to have paid before the 
deed was drawn up but the matter was to be 
settled forthwith. 
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The land was said to have been sold as 
Mg. Ma Gyi did not want to live there any 
longer. 

That Mg. Ma Gyi wanted to save what he 
could from the grip of the Chetty is clear. 
The Chetty had a mortgage but it was not 
registered and he only got a money decree. 
Then attachment* is applied for on 10th 
November, and the judgment-debtors called 
upon to show cause. Mg. Ma Gyi appeared 
and alleged satisfaction and a few days later 
sells before orders were passed. Defendant 
knew admittedly all about this, but makes 
out that he believed what was told him. He 
made no inquiries. I am satisfied that he 
knew all about the facts and I cannot believe 
he did not know what Mg. Ma Gyi’s real 
object was. His explanation of how he had 
the money to pay is far from convincing and 
his statement in proof of payment is contra¬ 
dicted by his only witness. The alleged price 
paid is Rs. 250 less than the value of the 
land on his own figures. 

On a careful consideration of the whole 
case it is clear that defendant was a pure 
volunteer. At best, I can only hold that it 
has not been proved that he did not pay 
nor that the price was quite inadequate 
though it, even if paid, possibly was. I 
am satisfied that Mg. Ma Gyi intended to 
remove his property out of the reach of his 
creditor fraudulently and that defendant 
knew of his intention and by his conduct 
aided him in doing so. 

The claim for the costs of the miscellaneous 
case is not now pressed. 

I accept the appeal and declare the sale 
void as regards the plaintiff who may attach 
this land in execution of his decree. Respond¬ 
ent must pay plaintiff’s costs in all Courts. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Civil Revision Application No. 77 of 1913. 

January 24, 1914. 

Present:— Mr. Justice Tudball. 

SHEO BALAK PATHAK— Aiplioant—- 

Appellant 


versus 

SUKH DEI—Opposite Pai»ty —Respondent. 

Civil Pi ocedure Code {Act I' of l<)0S),s. 152 — 
Clerical error in relief claimed—Decree—Amendment 
A pel £ on sued for possession oi ;i two-niiur 
bhaio. Ho described the property in the plaint 
us a l\\o-uuna share and paid the Couit-l’eo oi 


that share. In tho prayer for relief, however, at the 
end of the plaint, the word “pie” was written in place 
of “anna”, but the parties knew all along that the 
dispute was with regard to the two-anna share. 
The decree was prepared in accordance with the 
relief claimed: 

Held, that the error in the plaint was a clerical 
one, duo to au accidental slip and that tho Court had 
power under section 152, of the Civil Procedure Code, 
to amend the mistake throughout the record begin¬ 
ning with the plaint down to the decree. 

Civil revision against an order of the 
Munsif of Basti. dated 11th of January 

1913. 

Mr. Jang Bahadur Lai, for the Appellant. 

• JUDGMENT.—This application in revi¬ 
sion arises out of the following circumstances. 
The applicant, Sheo Balak Pathak, is the 
plaintiff decree-holder in a suit, which he 
brought to recover a two-anna share in a 
certain village. That suit was brought 
in the following circumstances. There were 
two brothers, Satti Pathak and Dharkan 
Pathak. Each of these persous owned a 
two-anna share in the village. Dharkan 
died leaving a widow, Musammat Sukhdei, 
who got possession of her husband’s two-anna 
share. Then Satti died leaving a widow, 
Musammat Har Dei. Har Dei took posses¬ 
sion of her husband’s two-anna share. She 
then died and was succeeded in her posses¬ 
sion by Musammat Chaurasi, the mother of 
Satti. Musammat Chaurasi then died where¬ 
upon Musammat Sukhdei, widow of Dharkan, 
took possession of Satti’s Iwo-auna share. 
The plaintiff, thereupon, sued as a rever¬ 
sioner of Satti to recover his two-anna share. 
He distinctly stated in his plaint that he was 
the owner and entitled to possession of the 
“two-anna share.” He paid Court- fee 
on five times the revenue of the two- 
anna share. But unfortunately in the 
relief at the end of the plaint the word 
“pie” was written in place of “anna”, so that 
the relief read as if he were suing for a 
two-pie share instead of a two-anna share! 
This clerical error was clearly a slip. It has 
led to the subsequent trouble. The suit 
was contested. Tho Ccuit found that the 
plaintiff, as (he reversioner of Satti, was 
entitled io his estate. But by teason of this 
slip at the er.d cf the plaint the Court describ¬ 
ed the piopcity in suit in its judgment as 
a two-pie share. The decree likewise has the 
same error. Sheo Balak Pathak, when he 
obtained tire copy of the decree, discovered 
tho mistake, lie thou applied to the Court 
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below pointing out the error and asking the 
Court to amend the mistake. That Court 
has rejected the application on the ground that 
the decree isnot at variance with the judg¬ 
ment, and that the error sought to be amended 
was brought about by the plaintiff himself 
and he could not go behind the judgment. 

It seems to me that section 152 of the Code 

of Civil Procedure covers the present case. 
There has been a clerical error in the plaint 
which was due to an accidental slip, and it 
has found its way right through the judgment 
and the decree. The parties were not 
ignorant of the fact that it was the 
two-anna share of Satti which was 
in dispute and in regard to which the 
suit had been brought. In my opinion 
section 152 of the Code of Civil Procedure 
clearly applies to the case, and the clerical 
error should be amended throughout the 
record beginning with the plaint down to 
the decree. As the error was made by the 
applicant himself and the present application 
has not been contested in this Court I pass 
no order as to costs. 

Application allowed. 


LOWER BURAIA CHIEF COURT. 
Civil Miscellaneous Appeal No. 38 of 1913. 

September 10, 1913. 

Present: —Mr. Justice Twomey and 
Mr. Justice Parlett. 

A. T. K. P. L. MUTH1A CHETTY 

AND OTHERS—APPELLANTS 

versus 

L. A. R. ARUNACHALLAM CHETTY 

AND ANOTHER—RESPONDENTS. 

Civil Procedure Code Act ( XIV of 1882,), s. 20 — 
Venue oj suit — Plaintifj's option—Transfer, causes of 
—Preponderance of convenience. 

, Though section 20 of the old Civil Procedure Code, 
which required that a Court must be satisfied that 
justice is more likely to be done by the suit being 
instituted in some other Court before it requires the 
plaintiff to do so, is dropped in the new Code and 
the Court’s discretion is thus left unfettered, very 
strong reasons must be shown under the new, as 
required in the old Code for depriving a plaintiff of 
the right to biing his suit in any Court iu which the 
law allows. 

Geffert v. Ruckchund Mohla, 13 B. 178; Tula Ram v. 
Harjiwan Das, 5 A. 60; A. W. N. (1882) 164; Khaiija 
v. TaruTc Chunder Dutt, 9 C, 980; 13 C. L. R. 182; 8 
Jnd. Jur. 143; Church v. Barnett (1871), 6 0. P. 116; 
40 L. J. C. P. 138; 23 L. T. 705; 19 W. R. 41]followed. 


Mr. Giles, for the Appellants. 

Mr. iV. M. Cowasjee , forthelst Respondent-. 

Mr. A. B. Banerji, for the 2nd Respondent. 

JUDGMENT. 

Parlett, J.—L. A. R. Arunachallam of 
Rangoon tiled two suits for dissolution 
of partnership iu the District Court of 
Bassein. In one case the alleged partnership 
business was carried on at NgathaingyauDg 
and there were ten partners; in the other it 
was carried on at Athok and there were five 
partners; all of them, however, were also 
partners in the Ngathaingyaung firm. Eight 
of the defendants in the Ngathaingyaung 
suit and four of those in the Athok suit desire 
the suits to be tried at Sivagunga in the 
Madras Presidency and have filed appli¬ 
cations under section 22 of the Civil Pro¬ 
cedure Code asking this Court to determine 
in which Court the suit shall proceed. 
Subramanian Chetty, the 2nd defendant in 
each of the suits, desires the hearing to be 
in BasseiD, and he is the 2nd respondent in 
these applications. It will be convenient 
and sufficient to deal with the Ngathaing- 
yaung suit only, as the remarks made on 
that case apply, so far as may be, to the 
Athok suit, and nothing has been said which 
applies only to the latter suit. Valliyama 
Achi, 5th defendant and 4th petitioner, 
originally filed an affidavit supporting the 
application, but she has now withdrawn it 
and desires the case to proceed in Bassein. 
The other seven defendants have filed affida¬ 
vits in practically identical terms, that of the 
1st petitioner and defendant, Muthiya 
Chetty, however, containing some additional 
matter and it alone, therefore, need be referred 
to. The petition sets oat that the alleged 
partnership was dissolved at Sirugudalpatti 
by mutual consent about 1909 and that 
thereafter seven of the original partners, being 
also seven of the defendants, together with 
three fresh persons formed a new partnership 
with which the plaintiff has not and 
never had anything to do, that the main 
issue in the suit is whether there was a 
dissolution of partnership at Sirugudalpatti, 
and that the suit has been purposely in¬ 
stituted in Bassein with a view to prevent 
it being fairly and properly tried, that all 
the defendants reside at Sirugudalpatti; that 
all the account books of the partnership are 
there; that the members of the new firm, 
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the agents, who can speak to the account 
books, and the agents of the dissolved firm 
daring its subsistence are there, and as 
these latter persons are no longer in 
petitioner’s employ their attendance at 
Bassein cannot be produced; tha L . all the 
evidence necessary for the determination of 
the suit is at Sirugudalpatti, and that a 
hearing at Sivaganga will be less expensive, 
and more convenient and expeditious than a 
hearing at Bassein. These statements are 
repeated in all petitioner s affidavits, and 
Muthiya farther alleges that the suit is 
wholly vexatious and instituted at the 
instance of Subramanian, the 2nd defendant 
and 2nd respondent. This the plaintiff, 1st 
respondent, denies in the affidavit and /nd 
respondent, who has the books of the 
partnership sought to be dissolved except 
those in current use, is prepared to produce 
them iu Bassein whenever required to do 
so. The plaintiff in his affidavit denies 
that the plea of dissolution, for which no 
definite date is alleged by petitioner, is a 
bona fide one, and he files letters written 
to him by Karappan, one of the defendants, 
from Ngathaingyaung on 1st December 
1909 and 18th January 1910 indicating that 
the dissolution had not taken place then 
and also a copy of a letter written by himself 
to Muthiya on the 29th December 1911 
indicating the same, of which letter the 
first acknowledgment was a telegram not 

sent till the 17th January 1912, aud no 
detailed reply was sent till the 1st April 
1912. Plaintiff asserts that this belated 
answer, to which he instructed his Advocates 
to reply at once, was the first intimation 
he had of the alleged dissolution. He points 
out the delay and expense, which in the 
event of a preliminary decree for dissolution 
being passed by a Court in the Madras 
Presidency, would be entailed over the 
realization of the assets and winding-up 
of the business by that Court in the Bassein 
District, where the assets are situated: aud 
further that the account books of the 
business cannot be sent from Ngathaing¬ 
yaung and Athok to India without dislocating 
the business, whereas there is no difficulty 
about bringing the old books from India 
to Bassein. He also alleges that a former 
agent of the Athok firm is now at Athok 
and a former assistant of the Nagathaing- 
yauug agent is now manager at Nagathaiug- 


yaung, while the 1st defendant and peti¬ 
tioner himself has firms in Rangoon, 
Ngathaingyaung and Athok. He states 
that a large portion of the evidence in 
support of his case is in Burma and not, as 
the petitoners allege, in Sirugudalpatti; 
and that it will be impossible for himself to 
leave Burma without breaking agreements 
with his own employers and partners, 
thereby entailing heavy monetary losses 
on the former, damage to his own reputa¬ 
tion, and dismissal of his son from a 
lucrative appointment. He also files a letter 
purporting to come from Muthurasappa, 
one of the petitoners, dated 2nd July 1913, 
expressing his willingness to com9 to Burma 
as soon as the fates are propitious. 

In England it has been repeatedly held 
that the venue will not be changed from the 
place where the plaintiff has laid it unless 
it be shown that there will be a manifest 
preponderance of convenience in trying the 
cause elsewhere. Ohnrch v. Barnett a), 
Relliwell v. Hobson (2) and Dune v. Hop- 
wood (3), while in Blackman v. 
Bainton (4), 25 witnesses and a horse on 
one side against 10 witnesses on the other 
were held nob such a preponderance of 
inconvenience as to induce the Court to 
briug back the venue from the place where 
the cause of action, if any, arose. Similar 
principles have been followed in India. 
0effort v. Ruckchund Mohla (5) was a suit 
for defamation filed in Bombay, the 
defendant having previously sued for 
damages for wrougful dismissal in Wardha, 
and the defendant applied for the 
defamation case to be tried in Wardha. The 
learned Judge said: “We find it laid down in 
the second clause of section 20, that the Court 
may make such an order as is now asked 
for if it ‘is satisfied that justice is more 
likely to be done by the suit being instituted 

iu some other Court.*. It would, no 

doubt, be much more convenient to the 
defendant to have the case against him 
tried at Wardha. Nearly all his evidenoe 
and probably a large portion of the plaintiff’s 

(1) (1871) 0 C. P. 110; 40 L. J. 0. P. 138; 23 L. T. 
703; 19 \V. K. 411. 

(2) (1800) 3 C. B. (n. s.) 761; 140 Eng. Rep. 942; 
111 R. R. 829. 

(3) (i860) 7 C. B. (n. s.) 836; 29 L. J. 0. P. 151; 6 
■Tnr. (n. s. ) 705; 141 Eng. Rep. 1044; 121 R. R. 740. 

(4) (ISC,3) 15 C. B. (n. s.) 432; 137 R. R- 590. 

(6) 10 B. 178. 
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evideDce is only obtainable there. But is 
that a ground for depriving the plaintiff of 
his right to bring his suit in this Court? 
The injury and damage of which he 
complains have been inflicted in Bombay, 
and many of his witnesses (he says) are 
resident here. He desires to vindicate his 
character in the place where he alleges it 
has been defamed. I can find no authority 
for preventing him doing so. I am not 
satisfied (to use the words of the section) 
that justice is more likely to be done at 
Wardha or elsewhere than in this Court.” 
The present Code omits section 20 of the 
Code of 1882 which required that the Court 
must be satisfied that justice was more likely 
to be done by the suit being instituted in 
some other Court, but though it leaves 
unfettered the Court’s discretion to 
determine in which Court the suit shall 
proceed, strong reaeons must certainly be 
shown under the new as were required 
under the old Code for depriving a plaintiff 
of the right to bring his suit in any Court 
which the law allows. In Tula Ram v. 
Rarjiican Das (6) the defendants in a suit 
instituted at Mainpuri applied under 
section 24 of the Civil Procedure Code, 
1882, that the suit might be tried at Surat 
on the ground that it would be tried with 
greater convenience to them at that place, 
it was held that there being no balance in 
favour of either justice or convenience on the 
side of the Surat Court the suit should proceed 
at Mainpuri. The Court said: “We next have 
to see whether the defendants, applicants, have 
made out a case to justify us in closing the 
doors of the Court of the Subordinate 
Judge of Mainpuri to the plaintiffs and 
leaving them to seek their remedy in 
another jurisdiction. We do not think that 
they have, or that any sufficient cause has 
been shown for depriving the plaintiffs of the 
right given them by law to select in which 
of the Courts they will carry on their suit.” 
In Khatija Bibi v. Taruk Ohunder Dutt (7) it 
was held that parties desirous of obtaining 
the transfer of a case from one forum to 
another should satisfy the Court that either 
on account of expense or convenience or 
otherwise the place of trial ought to be 
changed. In the course of the judgment it 

(6) 5 A. 60; A. W. N. (1882) 164. 

(7) 8 Ind. Jur. U3; 9 0. 983, 130. h R. 182. 


was said: “Prima facie, the plaintiff as the 
arbiter litis has a right to briog his suit in 
any Court which the law allows; and section 
23 is only intended, as we consider, to 
provide for those cases, where, on the ground 
of expense or convenience, or some other 
good reason, the Court thinks that the place 
of trial ought to be changed. If, for instance, 
in this case, the defendant could have shown 
us that great expense could have been ^aved, 
or that the balance of convenience, was 
strongly in favour of the case being tried at 
Furridpore.”...I consider these principles 
should be the more strictly applied, where, as 
in the present case, we can only determine 
that a subordinate Court shall not proceed 
with the suit and cannot direct another 
Court to proceed with it. The allegations that 
the suit was purposely instituted in Bassein 
with a view of its being prevented from being 
fairly and properly tried, that it is wholly 
vexatious and instituted with ulterior objects 
and at the instigation of Snbramanian, have 
not been substantiated and no grounds have 
been shown for supposing that justice is not 
likely to be done in the Bassein Court. As 
regards the balance of convenience, it does* 
not appear why all the defendants need appear 
in person; and though their evidencein support 
of the plea of dissolution is in India, it 
would appear probable that rebutting evi¬ 
dence to show the continuance of the 
partnership up to the date of suit would 
be most likely to be obtainable in Burma, 
as the plaintiff says it is. It was said 
that plaintiff might appoint an agent to 
conduct his affairs in Burma while he 
went to India for the case, but unless for 
very strong reasons he ought not to be 
compelled to do so. Stress was laid on 
the advantage to the Court of the witnesses 
being examined before it instead of on 
commission, but some at least of the evi¬ 
dence on one side or the other must 
probably in any case be taken on com¬ 
mission. As regards the books, it would 
appear more convenient for the old books 
to be sent back to Burma than for the 
current ones to be sent to Madras. No 
grounds were shown for the allegation that 
the proceedings in Bassein would be more 
expensive and protracted than in Sivagunga, 
except that more translation might be 
necessary than in a Court where the 
language of the accounts was understood; 
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but in a suit of this sorb a certain amouofe 
of translation will be necessary in any case 
and as in the event of a preliminary 
decree being passed a Commissioner will 
probably be appointed to take accounts, it 
should be possible even in this country to 
appoint as Commissioner some one with 
the necessary knowledge of the language, 
while it is clear that the winding-up 

cau be more easily effected in the locality 
where the partnership business was carried 
on, and in the event of a Receiver being 
appointed, that he should be under the 
supervision and control of a local rather 
than of a far distaut Court. 

In my opinion no sufficient grounds 

have been shown for declaring that the 

suit shall not proceed in the Court in 
which the plaintiff is by law entitled to 

institute if, and I would dismiss both 
applications, and award each of the two 
respondents two gold mohurs costs as Ad¬ 
vocate’s fees. 

Twomey, J.—I concur. 

Application dismissed. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 818 of 1911, 

March 2, 1914. 

Present: —Mr. Justice Coxe and 
Mr. Justice D. Chatterjee. 

UDiT SINGH— Plaintiff—Appellant 

versus 

AMAR KUAR— Defendant— 

Respondent. 


O 


accession AcI (X of I8G5>, .vs-. 35, 87- Gift to 
mistress and her sons by unmarried person -Provision 
that property “shall be no concern of mine”—III eg i. 
timatc sons , whether meant—“Intimation to the 
contrary”—Man, whether father of illegitimate 
children. 

One T who was unmarried gave certain property 
to his mistress S and to her sons by him in these 
terms: “The property is given to S for her lifo and 
after her death, the sons and heirs of mo shall como 
in possession of the said property. It shall bo no 
concern of mine”: 

Held, that (I) under section 87 of the Succession 
Act, there must bo an intimation that tho illegitimate 
sons were meant, and that such an intimation existed 
in the provision that tho property was to be no 
concern of T\ (2) tho intention of T was that after 
the death of his mistress, tho property should «'o to 
feci' illegitimate sons; and (3) the English view that 


u&u 

& ■ 

a man is not the father of his illegitimate children 
applies also under the Succession Act. 

Emma Agnes Smith v. Thomas Massey , 30 B. 500; 
8 Bom. L. 11. 322, relied upon. 

Appeal from the decre3 of the District 
Judge of Mozaffarpore, dated January 3rd, 
1911, affirming that of the Sub-Judge of 
that place, dated September 15th, 190). 

Babus U inakali \fu\her}i and Likshmi 
Narayan Singh, for the Appellant. 

Mr. G. H. Dass , Counsel with Babu Shorashi 
Ghiran Mitra , for the Respondent. 

JUDGMENT. 

Coxe, J. — This is a suit to recover some 
land that originally belonged to one A. Tripe. 
A. Tripe gave it in 1863 to one Bibi 
Sarban, whom be kept, and after her death 
to his sons and heirs. At that time he had 
three sons aud a daughter by her, but it ia 
doubtful if his fourth son by her, J. R. 
Tripe, was then born. Bibi Sarban executed 
a Will before her death in which she left 
money and ornaments to her daughter and 
the rest of her moveable and immoveable pro¬ 
perty to the three sons by name. Tho Will 
recites the necessity of dividing the properly 
acquired by the gift of 1863 though Bibi 
Sarban in that had only a life-interest, 
A. Tripe was appointed executor of the Will, 
and after Bibi Sarban’s death, although it 
does not appear that he took out probate, he 
mortgaged the property in suit to the defend¬ 
ants, describing himself as executor of the 
Will of Bibi Sarban, ancestor of the three sons. 
The word ancestor* may refer to him or to Bibi 
Sarban. Thereafter t he three sons died aud 
finally A. Tripe died. He left a Will of which 
bis brother J. T. Tripe took out. probate. He 
did nob mention the property in suit in his 
application for probate. Wheu he died he 
loft his property to Miss Delia Tripe, 
who sold tho property in suit to 
the plaintiffs. They now sue for redemp¬ 
tion of tho mortgage and the defence is that 
t he plaintiffs have no title. It is also plead¬ 
ed that. Bibi Sarban’s proporty descended 
ultimately to J. R. Tripe who left it to his 
mistress Sara Indians D’Cruze. The suit 
has been dismissed and the plaiutiffs appeal. 

On their behalf it is first argued that 
t*ioi-o was no gift, ever to the sons at all. 
Tho property was given to Bibi Sarban for 
her life and it was then provided that '"after 
tho death of A/as unmit Bibi Sarban aforesaid 
the sons aud heirs (pisaran tv arts an) of me, 
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the declarant, shall ccme in possession of£the 
said property. It shall be noconcern of mine”. 
It is argued that this means that A. Tripe’s 
real heirs were to inherit, and reference is 
made to section 87 of the Succession 

Act, 1855. This argument would have 

had much more force if it had been put 
forward earlier. It was never suggested 
in either of the Courts below or in the 
grounds of appeal. It is quite clear that 
it never occurred to any one concerned, 
until this appeal was ready for argument, 
that the sons referred to in the gift 

were net the sons of Bibi Sarban, who 

were then living. Bibi Sarban, when she 
executed her Will 16 years later, clearly 
had no doubt that they were the sons 
who were to succeed her in the posses- 
sion of the property, and A. Tripe, who 
may be presumed to have known what he 
intended, accepted that position when he 
mortgaged the property. If the point had 
been raised before, other evidence might have 
been forthcoming. It might, for instance, 
have been the case that A. Tripe had no 
expectation of further issue. No doubt, under 
section 87, there most le an intimation in the 
Will itself that the illegitimate sons were 
meant, but this, I think, is to be found in the 
provision that the property is to be no concern 
of A. Tripe. If really he had intended that 
after Bibi Sarban’s death the property should 
go to his legitimate heiis, he being then un¬ 
married, he must have foreseen the possibility 
that Bibi Sarban might die before the 
legitimate heirs appeared and he would not 
have inserted the provision that the property 
should be no concern of his. It seems to 
me, therefore, that the intention of A. Tripe 
was that after Bibi Sarban’s death the 
property should go to the illegitimate sons, 
and as the plaintiffs do not claim through 
the illegitimate sods they have no title. 

Next it is argued that the defendants must 
show that J. R. Tripe was alive at the time 
of the gift. It is unnecessary, however, in 
the view 1 take of the case to discuss J. R. 
Tripe’s right. 

It is also argued that as the three sons 
died in the life-time of A. Tripe, their pro¬ 
perty reverted to him and the plaintiffs are 
entitled, therefore, at any rate to redeem to 
the extent of their interest. Section 35 of 
fhe Succession Act is relied on, It seems, 


however, to be generally accepted, though 
I cannot find much support for the doctrine 
in the Act itself, that the English view that 
a man is not the father of his illegitimate 
children applies also under the Succession 
Act. This was the view taken in Emma 
A gens Smith v. Thomas Massey (1). 

Finally it is urged that the defendants 
who took their mortgage from A. Tripe 
cannot deny that he was then the owner of 
thd property. The answer to this contention 
is that A. Tripe did not mortgage the pro¬ 
perty to the defendants as his own but as 
executor for Bibi Sai ban’s estate. That may 
not be a very intelligible expression, but as 
he was appointed executor in Bibi Sarban’s 
Will by which the property was left to the 

three sons, it is evident that he was not 
dealing with it or purporting to deal with it 
as his own. 

The appeal, in my opinion, fails and must 
be dismissed with costs. 

D. Chatterjse, J.—I agree. 

Appeal dismissed, 

(1) 30 B. 500; 8 Bom. L. R. 322. 


LOWER BURMA CHIEF COURT. 

Sr ecia l Second Civil Appeal No. 122 op 

1911. 

July 11, 1912. 

Present: — Mr. Justice Parlett. 

CHANDI CHARAN SEN— Appellant 

versus 

RAM COOMAR CHAKRAVARTI— 

R ESPON DENT. 

Civil Procedure Code (Act V of 1908), O. XXI , 
r. 11 (1) —Sureties for appearance of judgment-debtor 
cn the day the time for appeal expires — Surety's bond 
not in accordance with Court’s order — Construction — 
Court’s intention in asking for sureties—Responsibility 
oj sureties—Its extent. 

D. M. Biswas was summarily arrested under 
Order XXI, rule 11 (1). Upon his praying for 

release on furnishing the security of three sureties 
for the payment of the decretal amount and costs, 
the Judge ordered his release on his sureties 
furnishing security for his appearance on the 1st 
August 1909, the date when the period for appeal 
against the decree expired, failing which the 
sureties would be held liable for the decretal 
amount and the judgment-debtor would be re¬ 
arrested and committed to Jail. An appeal was 
duly preferred on the 27th July 1909 and dismissed 
on the 14th October 1909. 
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The bond which the sureties actually signed 
was for the due performance of such decree as 
might ultimately be binding on the judgment- 
debtor and was to be operative upon the judgment- 
debtor’s failure to satisfy it. It said nothing about 
his appealing or about producing him before the 

Court on the 1st August 1909: 

Held, that it was clearly not in accordance with 

the order of the Court. 

Held, that what the Court ordered and the 
appellant agreed to was that the judgment-debtor’s 
appearance on the 1st August 1909 should dis¬ 
charge the sureties and that it was then the Courts 
duty° to re-arrest the judgment-debtor and commit 


him to prison. 

The next question was whether the surety had 
fulfilled his obligation. 

The proceedings showed that the judgment-debtor 
appeared before the Court between the 10th 
August 1909 and the 5th April 1911 (both in¬ 
clusive): 

Held, that not only did the judgment-debtor 
duly appeal but that he appeared in Court on 
numerous occasions both before and after his 
appeal was dismissed, extending over a period 
of 2-i years and that, therefore, the purpose for 
which the appellant had been ordered to furnish 
security had been fulfilled and that the appellant had 
been discharged from liability. 

Mr. Maunv Pu, for the Appellant. 

Mr. B. Bnnerji, for the Respondent. 


JUDGMENT.—D. M. Biswas was 
summarily arrested under Order XXI, 
rule 11 (1). Upon his prayiDg for release 
on furnishing the security of three sureties 
for the payment of the decretal amount 
and C 06 ts, the Judge ordered his release 
on his sureties furnishing security for his 
appearance on 1st August 1909, the date 
when the peiiod for appeal against the 
decree expired, failing which the sureties 
would be held liable for the decretal 
amount. The order explained that the 
judgment debtor intended to appeal, for 
which purpose he would be allowed to be 
at liberty for two months, but if he failed 
to appeal within that time he would ho 
re arrested and committed to Jail. An 
appeal was duly preferred on 27th July 
1909, and dismissed on 14th October 
1909. 


The bond which the sureties actually 
signed was for due performance of such 
decree as might, ultimately be binding on 
the judgment-debtor, and was to be 
operative upon the judgment-debtor’s failure 
to satisfy it. It said nothing about his 
appealing, or about producing him before the 
Court on 1st August 1909. It was clearly 
not in accordance with the order of the Court. 


The Divisional Court held that it was 
binding upon the sureties in the terms in 
which they signed it, and ordered execution 
to proceed against appellant who is one of 
the sureties. Jt held that appellant as a 
man of ordinary prudence might be pre¬ 
sumed to have understood and acquiesced 
in the terms of the bond which he signed. 
That presumption is under the circum¬ 
stances but a weak one. Appellant from 
the first asserted that he was ignorant 
of its real terms and believed that 
he merely bound himself to produce the^ 
judgment-debtor on 1st August 1909, if 
he failed to piefer an appeal before that 
date. There was no evidence. The bond 
is printed in Burmese, which is not ap¬ 
pellant's language, it is not stated that he 
could or did read or understand it or that it 
was read or expla : ned to him. It is quite likely 
it was not, and that appellant net unnaturally 
took it for granted that the bond he was 
called upon to 6ign embodied the conditions 
laid down in the order which the Judge had 
just pronounced. 

The Divisional Court presumed that appel¬ 
lant knew the contents of the bond but the 
Court did not, and that as a mistake of fact on 
the part of one party only to a contract did not, 
under section 22 of the Contract Act-, render 
it voidable, it was valid and could be enforced 
against the appellant. I should be inolined 
to reverse the position. However, I think, 
if the Contract Aot is to be invoked at all 
section 13 is more apposite, and that there 
is no consent between the Court and the 
appellant as they did not agree upon the 
same thing in the same sense. The appel¬ 
lant offered security for the judgment- 
debtor's appearance, failing which he bound 
himself to pay the decretal amount. The 
Court took his security to pay the decretal 
amount if aud whenever the judgment-debtor 
failed to pay. 

It isopen to question whether the seourit.y 
bond, a9 actually taken, could be enforced 
at all, as it does not appear to be in accord- 
anoo with any prevision of law. Apparently 
the nearest, analogy to any such bond would 
be that provided for in rule 2 of Order 
XXXV Ill, where the surety must bind him¬ 
self to pay the decretal amount in default 
of his principal’s appearance. 

To leave abstract considerations l consider 
it. quite clear that what the Court ordered 
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and the appellant agreed to wag that the 
judgment-debtor’s appearance on 1st August 
should discharge the sureties: it was then 
the Court’s duty to re-arrest the judgment- 
debtor and commit him to prison. It is, 
therefore, for consideration whether the 
surety has fulfilled his obligation. He says 
he produced the judgment-debtor on 1st 
August 1909, the proceedings do not show it: 
but they do show clearly that the judgment- 
debtor appeared before the Court in some 
or all of the following dates:—10th August; 
6th, 10th and 24th September; 3rd and 8th 
November; 10th Deoeraber 1909; 19th 
Januaij; 4th March; 3rd and 28th May; 26th 
June 1910; and 3rd and 5th April 1911. It 
is obvious, therefore, that not only did the 
judgment-debtor duly appeal but that he 
appeared in Court on numerous occasions 
both before and after his appeal was dismissed, 
extending over a period of over 2\ years. I 
hold, therefore, that the purpose for which the 
Sub-Divisional Judge on 31st May 1909 

ordered appellant to furnish security has been 
fulfilled and that appellant has been discharg¬ 
ed from liability. . The appeal is allowed 
with costs in all Courts, Advocate’s fees two 
gold mohurs, and appellant is declared to be 
discharged from liability uuder the bond 
signed by him on 31st May 1909. 

Appeal allowed . 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 967 op 1913. 

December 15, 1913. 

Present: —Sir Arthur Reid, Kt., Chief Judge. 

GANDA MAL— Defendant—Petitioner 

versus 

RAMJI DAS— Plaintiff—Respondent. 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
r. 2(2) — Guardians and Wards Act (VIII of 1890),s. 43 
(4) —Power of Court to demand security Jrom guardian 
of person of female ward. 

A District Court can demand seourity from t he 
guardian of the person of a female infant ward to 
prevent his giving the infant in marriage to any 
person without the consent of the proper male 
relation of the girl, such an order does not abate by 
the death of the person upon whose application 
it is made. 

Petition, under section 47 of Act VIII of 
1890. for revision of the order of the District 


Judge, Lahore, dated the 1st of March 
1913, ordering the petitioner to furnish 
security in Rs. 500. 

Lala Dharm Das Suri , for the Petitioner. 

Dewan Mehr GKand, for the Respondent. 

JUDGMENT. (December 3, 1913).—The 

sole question for consideration is whether the 
District Court was justified in calling upon 
the guardian of the female infant to furnish 
security in Rs. 500, “to prevent his giving 
the infant in marriage to any person without 
the consent of the proper male relation of 
the girl.” 

In my opinion section 43 (l) of the 
Guardians and Wards Act, VIII of 1890, 
read with section 43 (4) of the Act and with 
Order XXXIX, rule 2(2) of the Code of 
Civil Procedure empowers the Court to 
demand security. 

There is, therefore, no ground for interfer¬ 
ence in revision and the application is dismiss¬ 
ed with oosts. 

ORDER.—Judgment in this case was 
written before the Court re-opened 
after the Muharram vacation, but was 
not pronounced, the Court closing 
on the evening of the 3rd December. 
When the Court re-opened and before 
judgment was pronounced, Mr. Dharm Das 
Suri for the petitioner stated that the 
respondent had died and contended that the 
order of the District Judge, passed on the 


respondent’s application, consequently abated, 
on the principle that a personal action dies 
with the person. 

There is no force iD this contention. The 
order impugned is, not that the respondent 
shall have a voice in the selection of a hus¬ 
band for a minor, but that the minor’s “proper 
male relation” shall have a voice in the 
matter. 

The death of the respondent consequently 
does not affect the matter. If there is no 
“proper male relation” of the minor in 
existence, the condition fails. I see no reason 
for further action by way of review or 
otherwise. 


Appeal dismissed. 

% 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 350 of 1913. 

November 26, 1913. 

Present: — Sir Arthur Reid, Kt., Chief Judge. 
BHIWANI DAS and others—Plaintiffs — 

Appellants 

versus 

JHANDA RAM and others—Defendants — 

Respondents. 

Appeal , second—Material irregularity—Second ap¬ 
peal on ground of lower Court refusing to take whole 
evidence -Party closing his case—Practice. 

Where tho first Court lias recorded that u party 

has elosed liis case, that party cannot successfully 
urge in appeal that the Court refused to receive 
whole of his evidence without proving conclusively 
that the record is wrong, especially when the objector 
was represented by Counsel in the loner Comt. 

An Appellate Court ought to dispose of specifically 
the grounds of appeal urged before it. 

Second appeal from the decree of the 
Divisional Judge, Attock Division, dated 
25th November 1912, affirming that of 
Munsif, 2nd class, Bhakkar, dated 30jh July 
1912, dismissing the claim. 

Mr. Nihai Chand Mehra , for Messrs. 
Hand Lai and D. R. Sawhney , for the Ap¬ 
pellants. 

Mr. Nanak Chind , for the Respondents. 

JUDGMENT.—The appellants were re¬ 
presented in the lower Appellate Court by 
Lila Kidar Nath and Lala Nathu Rim, 
Pleaders, and have not even yet filed an 
affidavit that the 4th ground taken there was 
pressed. 

The Court of first instance reorded 
that Bhiwani Das stated that certain 
wit.nossos could not attend banause they 
were busy ploughing after rain bad fallen, 
and that he had closed his cas3. This 
record bears a signature purporting to be of 
Bhiwani Da9. 

The only point on which the appeal was 
admitted, therefore, fails, although th e 
lower Appella*e Court should have disposed 
specifically of the plea, and the appeal is dis¬ 
missed with costs. 

Afpeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 610 of 1913. 

November 25, 1913. 

Present: — Mr. Justice Ckevis. 

ARURA and others—Plaintiffs— 

Appellants 

versus 

IMAM BAKHSH and others—Defendants 

— Respondents. 

Punjab Courts Act (XVIII of 1834 as amended by 
Acts I and IV of 1912J, «. 40— Appeal on question of 
custom wtihont certificate -Granting permission to 
appeal —Revision . 

U ml or section -I-') ol Act \Vlll of 1884, as 
amended by Acts l and IV of 1912, no appeal regard- 
j„g the validity or existence of any custom or usage is 
allowed from an Appellate docroo witlout a cortifioato 
mentioned therein, even if questions of law are 
involved or materi il errors of procedure lm*o oe- 
curred, so far as tho finding on tho q lojticn of that 

custom or usage is concerned. r. 4 

It is not proper to iuterfero in revision with such 
an appellate decree as to the validiiv or o^istence of 

a custom. ( 

Second appeal from the decree of the 
Divisional Judge, Sialk)t Division, dated 
15th January 1913, roversin* that of 
the District Judge, Siallot, dated 21sfc 
June 1912, decreeing plaintiffs* claim. 

Mr. Shah Nawn and Khwajx Zii^rl-din* 
for the Appellant. 

Mr. Bddar-nddin Q.ireshi , for the Ra* 
spondents. 

JUDGMENT.—This is a suit in which 
the collaterals emtest the validity of the 
adoption of a daughter’s son. The first 
Court held that such an adoption was 
contrary to tho custom of the tribe and 
gave plaintiffs a declaratory decree. The 
learned Divisional Judge hold a ^contrary 
view and dismissed the suit, bat in view 
of the divergent judicial decisions and ths 
uncertainty surrounding these questions of 
custom,” left the parties to bear their own 
costs. 

Plaintiffs, having been refused a certifi¬ 
cate by the Divisional Judge, • have 
lodged this second appeal without certifi* 

cate. 

It- is contended that, the onus proba'idi 
has been wrongly placed. Bat even so, I 
fail to Fee how a Fecc-r.d appeal can lie 
without, a certificate. Counsel points to 
Punjab Courts Act, section 40 (1)$ 
says points of law ate involved and theie 
have been errors of procedure. But the 
provisions of section 40 (3) of th© PttOJ&b 
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Courts Act, as amended by Act IV of 1912, 
are quite clear, viz , that notwithstanding 
anything in sub section (1), no second 
appeal shall lie from an appellate 
regarding the validity or existence 
custom or usage without a certificate, 
that no second appeal lies 

Then Counsel asks me to interfere on 
revision under section 70. But when the 
Legislature has first provided a right of 
second appeal in cases generally, and then 
deliberately cuts it off in cases of custom, 
unless the petitioner can obtain a certifi¬ 
cate from the lower Appellate Court as to 
the importance of the custom, 1 think 
the Legislature intended that unless the 
Judge of the lower Appellate Court thought 
fit to grant a certifieate, his decision 
should be final, and there should be an 
end to the litigation. I do not consider 
that it would be at all right to interfere 
on revision in such cases. The appeal is 
dismissed, but I pass no order as to 
costs. 


Appeal dismissed . 


I 16 —Suit for money due under—Compensa- 
tion—Breach of contract—Acknowledgment. 

A suit in form a suit for money due on a bond is in 
substance a suit for compensation for breach of con¬ 
tract within the meaning of Article 116 of the Limi- 
tation Act and the period of six years provided in 
that Article applies if the bond is registered. 

Ram Din v Kalka Parsed, 12 I. A. 12;7 A. 502; 4 

r ’, P i\ C « J ‘o£i 9 a . nd Bula7chi G*™* Shet v. lukaram- 
bhat, 14 B. .377, discissed. 

Cutnesh Krishn v. Ikadhavrav Ravji, 6 B. 75. 
Amritrav Vinayak v. Vasudev, (1832) P. J. 291* 

3 u f. oo, A Ji^~ an v ’ 3 a f iz Ali Khan > 3 A - 6(, °; A - W* 
N. ( 831) 33: 6 Ind. Jur. 142; Naubat Singh v. Indar 

Singh 13 A 200; A W. N. (1891) 5; Umcsh Chunder 

Mundulv. Adarmom Dasi, 15 C. 221; Din Doyal Sinoh 

v. Gopal .Saran Narain Singh, 18 C. 506; Srinivasa 

Raghava Dikshadar v. Rangasami Aiyangar, 31 M. 452* 

18 M. Ii. J. 477; 5 M. L. T. 211, referred to. 

Where some years after executing a mortgage-deed 
the mortgagor passed a promissory-note to the mort¬ 
gagee for an another debt and therein referred to the 
mortgage-debt as an extra or additional debt: 

Held that such reference amounted to an ac¬ 
knowledgment within the meaning of section 19 of 
the Limitation Act. 

First appeal from the decision of the 
Additional First Class Subordinate Judge at 
Dhulia in Civil Suit No. 695 of 1910. 

Mr. Gadgil with him Mr. A. V. Lele , for 
the Appellant. 

Mr. TV. B. Pradhan , for the Respondent. 

JUDGMENT. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 206 of 1912. 

September 16, 1913. 

Present :—Mr. Justice Heaton and Mr. 

Justice Shah. 

DINFCAR HARI KULKARNI —Defendant 

—Appellant 
versus 

CHHAQANLAL NARSIDAS— Plaintiff 

—Respondent. 

Limitation Act (IX of 1908), s. 19, Sch. 1. Arts. 66, 


Shah, J. The present appeal arises out of 
a suit brought by the plaintiffs to recover 
money by sale of the mortgaged property 
described in the plaint and in the alternative, 
in case a decree for sale of the property 
cannot be passed, for a decree personally 
against the defendant. The bond is dated 
the 17th of June 1897 under which the de¬ 
fendant agreed to pay the amount of the 
mortgage-debt in three instalments, the first 
instalment being payable on the 5th June 
1898, the 2nd on the 24th June 1899, and 
the 3rd on the 14th June 1900. The plaintiff 

relied alsoupon two acknowledgments contained 

in two proraissory-notes, dated the 24th 
August 1903 and 11th August 19C6 respective¬ 
ly. The suit was filed on the 6th August 1910. 
The bond being attested only by one witness 
is inoperative as a mortgage-bond. The lower 
Court has, however, passed a decree against 
the defendant personally, holding that the 
plaintiffs’ claim is within time. 

In appeal it has been contended on behalf 
of the appellant before us that though the 
bond sued on is registered, the claim 
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is beyond time inasmuch as Article 66, and 
not Article 116 of the Limitation Act, 
Schedule I, is applicable, and that the 
acknowledgments which have been held by 
the lower Court to be good acknowledgments 
are really not acknowledgments within the 
meaning of section 19 of the Limitation Act. 
Tt is also urged that the personal decree 
cannot be legally passed. 

With regard to the first point, relianco 
has been placed upon two cases, viz.. Ham Bin 
v. Kiil'ci Bras id (l) aud Bulakki Gann Shet 
v. Tukarambhut (2). Ou the streugth of 
certain observations in these two cases, it has 
been urged that where the suit is in form a 
suit on a bond, Article 66 should bo applied, 
and not Artisle 116, even though the bond 
may be registered. Several other cases have 
been cited at the Bar having reference to this 
particular point, and on a consideration of 
all the cases and the observations in the 
above two cases, I have come to the con¬ 
clusion that the current of decisions, which 
is against the appellant’s contention, is in 
no way disturbed by the observations 
relied upon by him. It has been held 
by all the High Courts in India that though 
the suit may be in form a suit for money 
duo on a bond, still it is in substance a suit 
for compensation for breach of a contract 
within the meaning of Article 116 of the 
Limitation Act, and the period of six years 
provided in that Article would apply if 
the bond is registered. 1 neod refer only 
to the casss of Ganesh Krishn v. Madkavruv 
Ruvji (3), Amritrav Vinayak v. Vasudev 
Husain AH Khan v. Ilafn Ali Khan (5), 
Kaub it Singh v. ludir Singh ((\) t Umesh 
Chunder Muniul v. Adarmoni Da si (7), Din 
Doyal Singh v. Gopal Surun Narnia Singh (8) 
and Srinivasa Roghava Dikshadar v. Ranga - 
sami Aiyangir (9). It will thus appear that 
the Courts have consistently taken the same 
view both before and after the ruling in 
Ram Din v. Kalka Frasad (1). This view 
derives further support from the observations 

(1) 12 f. A. 12; 7 \ 502 1\ C.); 1 Sar. 1*. C. J. 019. 

(2) 14 B. 377. 

(3) 0 B. 75. 

(4» (18S2) P. J. 291. 

<5> 3 A. 00); A. W. N. ( 1881 ) 33; G lnil. Jnr. 142. 

(0) 13 A. 200; A. \V. N T . (1S91) r>. 

(7) 15 221. 

(8) IS 0. 500. 

(9) 31 M. 453; 18 if. L. J. 477; 5 M. L. T. 211. 


of the Judicial Committee in the case of 
Kameswar Vershad v. RajkumQri Ruttan Koer 
(10) where, in a suit based upon a registered 
instrument, it was observed that the period 
of six years, and not a period of twelve 
years, would apply to the case. With 
regard to the observations in the case of Ran i 
Din v. Kalka Prasad (1) I may say that, 
having regard to the facts of that case, the 
only point which arose for decision was 
whether for the purposes of personal liability 
the period of twolve years under Article 132 
of the Limitation Act applied to the case. 
There was no point in that case as to 
whether the period of limitation applicable 
would be three years or six years. There¬ 
fore the observations in the case of Ram Din 
v. Kalka Prasad (1) about the shorter 
period of three years being applicable were 
not necessary for deciding the appeal. 
As the observations in the case of Kameswar 
Per shad v. Rajkumari Ruttan Koer (10) are 
in consonance with the current of decisions 
of the Indian Courts and in conflict with 
the dictum in the case of Ram Din v. Kalka 
Prasad (1) 1 think that it would be proper 
to accept the view which has found favour 
with the Indian Courts. As regards the 
case of Bulakhi Gunn Shet v. \Fukaramhhat 
(3), having regard to the faots of the 
case, it is clear that it was not necessary 
to decide whether the period of limitation 
applicable was three years or six years. The 
observations of the learned Judges are baaed 
upon the dictum in the case of Ram Dinv % 
Kalka Prasad (1) and upon two cases which 
ou reference I find to have no beariug on 
the question as to whet her to a suit on a regis¬ 
tered bond Article 66 or Article 116 would 
apply. I think, therefore, that the lower 
Court has rightly applied Article 116 to the 
present case. 

As regards the argument as to acknow¬ 
ledgments, I am of opinion that the words 
used in the two promissory-notes do 
amount to acknowledgments within the 
meaning of section 19 of the Limitation 
Act. 1 am unable to see why. ft personal 
decree cannot, be passed. The only con¬ 
sideration urged by the learned Counsel for 
tho appellant is that as the bond provides 
that the executant is to pay the balance 

(10) 19 I. A. 234; 20 C. 79, 
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personally after the proceeds of the sale should 
be credited to accounts, ar.d that as no 3 ale 
can be effected under (he bond, there is no 
liability whatever. The words in the bond, 
however, “as stated above I shall re pay 
the amount with interest”, contain a distinct 
undertaking to pay, and the effect of these 
words is in no way limited by the sub¬ 
sequent undertaking to pay the balance in 
case of deficiency. 

I, therefore, affirm the decree of the lower 
Court with costs. 

Heaton, J.—I concur. 

Decree confirmed. 


PRIVY COUNCIL. 

Appeal prom the Alllahabad High Court. 

February 6, 1914. 

Present :—Lord Shaw, Lord Moulton and 

Mr. Ameer Ali. 

Musammat BAKHTA WAR BEGAM — 

Appellant 

versus 

Musammat HUSAIN1 KHANAM 

AND ANOTHER-RESPONDENTS. 

Limitation Act (XV of 18779, Sch. II, Art. 143 — 
Mortgage by conditional sale—Term of mortgage jixed — 
Mortgage-debt re-paid luithin term — Redemption — Limi¬ 
tation, whether runs Jrom end of termor Jrom time of 
payment. 

Ordinarily, and in the absence of a special condi¬ 
tion entitling a mortgagor to redeem during the term 
for which ho has created a mortgage, the right of 
redemption can only arise on tho expiration of that 
specified period. But there is nothing in law to 
prevent the parties from making a provision that 
the mortgagor may discharge the debt within the 
specified period and take back the property. 

A certain property was mortgaged by way of con¬ 
ditional sale in 1830, with the stipulation that the 
mortgagor would be entitled to recover it back with¬ 
in tho period of nine years on tho liquidation of the 
debt with the usufruct of the property. It was al¬ 
leged that the mortgage money was paid up by the 
usufruct in eight years, that is up to 1838. In 1S0D 
the mortgagor sued to redeem the mortgage; 


Held ,.that as the suit was brought sixty years after 
the satisfaction of the mortgage-debt, it was barred 
by time. 

Consolidated appeals from a judgment and 
decree of the Allahabad High Court dated No- 
vemberllth, 1907, passed onretnru of the find¬ 
ings on the two issues of fact remitted to the 
lower Court by the High Court’s judgment 
dated 16th April 1907 and reported in 4 A. L. 
J. 375; A. W. N. (1907) 133; 29 A. 471, 

modifying a judgment and decree of the 
Subordinate Judge of Cawnpore, dated 
January 4th, 1904. 

FACTS are sufficiently set forth in their 
Lordships’ judgment. 

Mr. De Gru^ther, K. G. (with him Mr. Dube ), 
for the Appellaut, contended that under section 
62 of the Transfer of Property Act in a 
usufructuary mortgage the right of tho 
mortgagor to recover possession of the pro¬ 
perty aeeruod when according to the terms 
of tho mortgage tho mortgage money was 
paid up out of the rents and piofits of tho 
property. In the present case the period of 
limitation as required by Article 148, Schedule 
11, of the Limitation Act begau running 
from the time the principal with interest 
was satisfied out of the rents and profits, that 
is to say, at the end of the 3rd year, i.e., 
1834. The suit was brought after the 
expiration of 60 years i.e , in 1899, By section 
59 of the Code of Civil Procedure of 1882 
the plaint ought to have shown the grounds 
on which exemption from the law of 
limitation was claimed and the plaint ought 
to have been rejected at the very outset on 
the ground of limitation according to section 
54 of the Code of Civil Procedure. 

8ir E. Richard ?, K G., and Ross, K.G ., (and 
Mr. O’ Gorman), for the Respondents, argued 
that the mortgage could nothavebeeu redeemed 
before 1839 and, therefore, the period of 
limitation if at all would run from that date. 
That it was so was apparent from tho plaint 
which stated that the mortgage was for 
nine years. This was confirmed by petition 
which was made to the Collector in 1830 for 
the mutation of names of the mortgagees in 
place of those of the mortgagors. In 1S67 the 
defendant (Ali Hussain Kban, who created 
a mortgage of some of the properties in 
question,) laid down conditions as to the pay¬ 
ment of mortgage-money. By an agreement 
of 1830 between the mortgagors and the 
mortgagees the mortgaged properties were 
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t-o bo redeemed only on payment of principal 
and interest. There were various proceed¬ 
ings bet ween 1830 and 1899 which went to 

allow that parties took the mortgage un¬ 
redeemable unless the amount, due was paid. 

Reference was made to Vadju v. Vadju 

( 1 ). 

Mr. T)e Gruyther replied. 

JUDGMENT. 

Mr-. Ameer Ali.—T he suit which has 
given rise to these consolidated appeals from 
a decree and judgment of the High Court 
of Allahabad was instituted by the plaintiff- 
respondent in the Court of the Subordinate 
Judge of Cawnpore for the redemption of a 
mortgage executed so long ago as the 6t.h 
of January 1830. The suit was brought on 
the 6th cf January 1899, and the only and 
vital question presented at the Bar for 
determination in this case is whether the 
olaim is barred by the Statute of Limitation 

(Indian Act XV of 1877.) 

The plaintiff, Husaini Khanara, alleges 
that on the 6th of January 1830 her father, 
Aga Fateh Ali, in conjunction with another 
relative named Araan Ali, executed a mort¬ 
gage by way of conditional sale in respect 
of 12 villages lying within the district of 
Cawnpore in favour of one Ata Ullah Khan, 
fince deceased. The other plaintiffs are 
persons who have acquired title from 
Husaini Khanam. The principal defendant 
in the action was one Ali Husain Khan, 
who was t.ho representative of Ata Ullah. 
He died since the decision by the High 
Court in the appeal from the decree of the 
Subordinate Judge, and he is now re¬ 
presented by his widow, Bakhtawar Begam, 
the appellant. The remaining defendants are 
assignees of interests created by the original 
mortgagee or his representatives in the mort¬ 
gaged premises. 

The mortgage deed is not forthcoming, 
but both the Courts in India have found 
that the contract between the parties to the 
transaction is, for all material purposes, 
substantially set forth in the proceeding 
of the Collector’s Court dated the 18th of 
September 1830, on an application for muta¬ 
tion of names in the Revenue Register. 

The contract of mortgage by conditional 
sale is a form of security recognised through- 

(1) 5 B. 22. 


out Tndia, and its incidents have been em¬ 
bodied in section 58 of Act IV of 1882 
(the Transfer of Property Act). Tho form 
it usually takes is for the mortgagor to 
execute a deed of sale in respect of the 
mortgaged property in favour of the mort¬ 
gagee who on his side executes an agree¬ 
ment. covenanting that on the liquidation 
cf the debt, according to the terms of the 
contract, the sale would be cancelled, and he 
would re-convey the property to the mort¬ 
gagor. On the breach of the condition 
relaling tore-payment the contract executes 
itself, and the transaction becomes one of 
absolute sale. 

The proceeding which contains the con¬ 
tract in this case is set out in full in the 
judgment of the High Court. The only 
material part to which their Lordships need 
refer is the clause relating to re-payment, 
which runs as follows: — 

“On being asked Sital Parshad, Attorney 
of Ata Ullah Khan, stated that his client 
bad executed and made over to Mirza Aman 
Ali and Fateh Ali an agreement to the 
effect that the sale would be cancelled on 
payment of the amount of consideration in 
nine years, and that, therefore, the sale was 
not an absolute but a conditional sale. 1 * 

The period of limitation under the Indian 
Statute for suits for iedemption or for re¬ 
covery of possession of mortgaged property 
is sixty years from the date of the acorual 
of the right to redeem or to recover posses¬ 
sion (Article 143, Schedule II, Act XV of 
1877). The Subordinate Jadge was of 
opinion that limitation began to run from 
the date of the contract, and accordingly 
held that the suit was barred. The High 
Court, of Allahabad on appeal have taken 
a different view. The learned Judges oon- 
sidered inter alia that the right to redeem iu 
respect, of the seven villages which were in 
the possession of the mortgagee’s representa¬ 
tives accrued only on the expiration of the 
period of nine years for whioh the contract 
was made, but that as regards the five 
villages which had been transferred by the 
mortgagee to third parties the claim was 
barred. They accordingly decreed the 
plaintiff’s claim in respect of seven 
villages and dismissed it with regard to 
the rest. 

The defendants have appealed from the 
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first part of the High Court decree, against 
which there is a cross-appeal on the part of 
the plaintiff. 

The first Question to determine is whether 
the plaintiff’s right to redeem is affected by 
60 years’ limitation, for in that case her 
•^claim must fail in toto. The learned Judges 
dealing with this porpt give expression to 
their opinion in the following passage in 
their judgment: — 

If the meaning of this contemporaneous 
.agreement was that the mortgagors might 
redeem at any time within the period of 
nine years, the plaintiffs’ claim is barred by 
limitation. If, on the other hand, the inten¬ 
tion of the parties was that the debt should 
remain outstanding for a period of nine 
years certain, then the right to redeem only 
accrued at the expiration of that period. 
Ordinarily, a mortgagor car not, before the 
time limited for payment ro the mortgagee 
.expirep, take proceedings to redeem. The 
reason for this is, that it was the agreement 
n f the parties that the mortgage should, 
during the intervening time, remain as 
security for the money advanced, and, there- 
tore, it is not competent for either party to 
disturb that relation.” 

And they refer to a number of cases in 
support of their conclusion. Ordinarily, and 
in the absence of a special condition entitling 
the mortgagor to redeem during the term 
for which the mortgage is created, the 
right, of redemption can only arise on the 
expiration of the specified period. But 
there is nothing in law to prevent the parties 
from making a provision that the mortgagor 
may discharge the debt within the specified 
period and take back the property. Such a 
provision is usually to the advantage of 
the mortgagor. In the present case had the 
matter depended only on the construction of 
the contract as given in the proceeding of 
the Collector, much might be said in support 
of the High ^Court’s conclusions. The ex¬ 
pression that the sale would be cancelled on 
payment of the consideration in nine years” 
is certainly ambiguous. 

But here the plaintiffs’ case is that the 
mortgagors were entitled to recover the 
property within the period of nine years on 
the liquidation of the debt with the usufruct 
of the property. In the second paragraph 
of the plaint the plaintiffs stato as fol¬ 
lows: — 
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The terms of the mortgage as agreed 
were that the mortgagee should remain in 
possession of the said mortgaged villages 
. . . that the amount of profits, if any, 

which shall remain after paying the Govern¬ 
ment, revenue, interest, / and p&y of the 
persons making the collections would be 
owned by the mortgagors and applied in 
the payment of the principal, and that when- 
ever the mortgage money would be satisfied 
(out of the usufruct) or paid (by the raort. 
gagors) before or after the stipulated time 
the mortgaged property should be redeemed.” 

And the fact is emphasised in paragraph 
8, which is in these terms : — 

“The whole amount of the principal 
mortgage money with interest, mentioned 
in the mortgage-deed was paid up at the 
end of the year 1245 Fasli, according to 
the account which is annexed to this 
plaint and forms part of it. No portion 
of the mortgage-money, interest or any 
other demand is now due; on the other 
hand, there is a surplus amount due to 
the plaintiffs.” 

Tn their Lordships’ judgment this is 
not a case of a wrong construction of a 
clause or condition in the contract. It is 
a distinct allegation of fact on which the 
right to recover possession is founded. But 
the matter does not rest there. The 
plaintiffs produced with the plaint a 
statement of accounts in respect of the 
12 villages based on the Settlement Records 
to show the amounts realised by the mort¬ 
gagee from 1830 to 1897. In this docu¬ 
ment it is clearly stated that the whole 
debt was satisfied in 1245 Fasli (4th 
September 1837 —4th September 1838). 

From i hat time the balance of the 
realizations by the mortgagee after deduction . 
of the legitimate outgoings is treated by 
the plaintiffs as sums retained by him 
without any right. 

If the fact be, as the plaintiffs allege, 
that the mortgage-debt became satisfied 
under the contract in 1838, the right to 
recover possession accrued theD, and the 
suit is clearly barred. 

Their Lordships are, therefore, of opinion 
that the decree of the High Court partly 
decreeing the plaintiffs’ claim should be set 
aside, and the suit dismissed, which will 
iuvolve the dismissal also of the crosu-appeal. 
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With regard to the costs, their lordships 
think that Jamna Narain, who represents 
the original assignee of the five villages 
in respect of which the plaintiffs’ 
suit has been dismissed by both the Courts 
iu India, is entitled to the costs decreed in 
the Court of the Subordinate Judge and in 
the High Court, aud to the oosts of these 
appeals to His Majesty io Council. As 
regards the other parties, their Lordships 
think that the plaintiffs should bear the 
costs decreed against them in the first 
Court, but that each of the parties should 
bear their respective costs of these appeals 
and of the appeals to the High Court, in¬ 
cluding the costs incurred in the proceedings 
on remand. 

Aud their Lordships will humbly advise 
His Majesty accordingly. 

Decree set aside. 

Solicitors for the Appellant: Messrs. T. L. 
Wilson Oo. 

Solicitors for the Respondents: Messrs. 
T.O. Summerhays Son and Ranken Ford , Ford 
Sf Chester. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 671 of 11)10 

July 12, 1912. 

Present :—Mr. Justice Shah Diu aud 
Mr. Justice Beadon. 

N1ADAR MAL and others—Plaintiffs_ 

Appellants 


versus 

Messrs. B. BORROOAH & Co.— -Defend- 

ants—Respondents. 

Landlord and Tenant—Landlord's failure to remit— 
Tenant's right to make deductions from rent —Con 
ditions io pay enhanced rent in default of regular inn/ 
menu. * 1 J 


It a landlord fails to repair leased premi 
according to the terms of the lease and the tenant 
thereby deprived of the use of a portion of it am 
also put to loss and inconvenience, tho latter is 
titled to deduct from the rent a reasonable amoi 
with regard to the non-use, loss and inconvenience 
A condition to pay enhanced rent in default 
regular payments is penal. 

Second appeal from the order of t 

Divisional Judge, Delhi Division dm 

21st March igif), modifying that’of I 

Additional District J U ge, Delhi, da 

11th November 1909, decreeing plainti 
claim, 


Mr. Qullu Ram , for the Appellants. 

Mr. M. N. Mukeriiy for the Respondents. 

JUDGMENT.—Certain property at Delhi 
shown as the Northbrook Hotel came into 
the possession of plaintiffs-appellants as 

mortgagee on 4th April, 1903. 

By a lease dated 18bh April 1908, the 

hotel was let to the defendants-respondents 
company for a period of one year, with 
effect from the 1st May 1903, on which date 
the defendants-respondents entered into pos¬ 
session. 

Apparently some moveable property belong- 
to plaintiffs-appellants remained in building 
daring the months of May and June and sub¬ 
ject to a deduction made on this account, which 
is now not in dispute, the rent was paid for 
these two months according to agreement. 

The dispute in this appeal relates to the 
rent for six months from July to December 
1908 inclusive. 

Under the terms of the lease the defendants- 
respondents were to pay a month’s rent of 
Rs. 206 4-0, but in the event of failure to 
pay rent as stipulated, it was agreed that 
the plaintiffs-appellants could charge rent at 
the rate of Rs. 300 per mensem. 

It was also agreed that the plain tiffs-appel- 
lauts would maintain the building in a proper 
state of repairs and there was a provision 
enabling defendants-respondents to execute 
repairs and deduct the cost from the rent. 

Plaintiffs-appellants claimed six months* 
rent at enhanced rate of Rs. 300 per mensem, 
and the defendauts-respondents, not only 
pleaded that the rate was penal, but also 
urged that they were entitled to a deduction 
from the rate of Rs. 206-4-0 per mensem on 
account of damages due to the plaintiff-appel- 
lants’ default in executing repairs. 

The first Court decreed payment of six 
months’ rent at Rs. 206 per mensem, ». e., 
Rs. 1,237-8-0, hut the lower Appellate Court 
has reduced this amount to Rs. 937-8*0, allow¬ 
ing a deduction iu favour of defeudants-respond- 
ents of Rs. 50 per mensem. It is admitted 
that at the time the lease began the roofs of 
four of the rooms had fallen in, and it is 
urged on behalf of plaiutiffa-appellaufcs that 
tho defendants-respondents accepted the lease, 
knowing that these four rooms oould not be 
used. 

It is, however, obvious aud is clear from 
tho coiTospoudouco whioh took plaoe between 
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the parties that defendants respondents 
entered into possession on the under¬ 
standing’ that all the necessary repairs 
would be executed and that plaintiffs- 
appellants knew that defendants-respondents 
were entitled to have the building put into 
thorough order. 

The fact is that plaintiffs-appellants as 
mortgagees did not want to spend money 
on the building but wanted by the mort¬ 
gagor-owner, consequently, though a man 
may have been sent occasionally to stop 
a leak in the roof, notbiDg of any practical 
use was done. 

It is very clearly proved that as a 
result of this neglect serious damage 
occurred in the rains and at the time when 
the defendants-respondents stopped payiDg 
rent, there were besides the original four 
roofless rooms other rooms which had fallen in 
or had become dangerous and otherwise 
useless. 

There was clearly default on the plaint¬ 
iffs appellants* part, and the cost of 
repairing the damage was obviously more 
than defendants-respondents could be expect¬ 
ed to pay by deduction from the rent. The 
defendants-respondents could not be expected 
to continue paying full rent when they were 
being put in loss by plaintiffs-appellants’ neg¬ 
lect to repair the hcuse, and there is no reason 
to suppose that they would not have paid regu¬ 
larly if plaintiffs-appellants had carried out 
their part of the bargain considering the num¬ 
ber of rooms which became useless and the 
discomfort and inconvenience to defendants- 
respondents. We do not think that the lower 
Court in deducting Rs. 50 per mensem has 
deducted an excessive amount. 

We accordingly affirm the deoree of the 
lower Appellate Court and dismiss the appeal 
with costs. 

Apicil dismissed. 


PUNJAB CHIEF COURT, 

Second Civil Appeal No. 672 op 1910. 

July 10, 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Baadon. 

NIADAR MAL and others—Plaintiffs — 

Appellants 
versus 

Messrs. B. BORROOAH & Co., — Defendants 

—Respondents. 

Landlord an.l tenant—Lease of premises, portion of 
which is already in possession of another tenant — Rela¬ 
tion of lessee and former tenant—Lessee (jiving up 
entire premises after termination of his lease , effect of 
— Sub-tenant. 

Where a lessee accepts the lease of premises a 
portion of which is already in the occupation of a 
tenant, tho latter becomes the sub-tenant of the 
former. But when the lessee "ires back the posses¬ 
sion of the premises in his actual possession to tho 
lessor at expiry of the lease, this amounts to entire 
vacation of the premises and tho former tenant 
again becomes the tenant of the lessor. 

Second appeal from the order of the 
Divisional Judge, Delhi, dated 21st March 
1910, modifying that of the Additional 
District Judge, Delhi, dated 11th October 
1909, decreeing plaintiffs’ claim in part. 

Mr. Gullu Ram , for the Appellants. 

Mr. M. N. Mukerji , for the Respondents. 

JUDGMENT.—The suit to which this 
appeal relates is a continuation of the suit 
which is the subject of Civil Appeal No. 671 
of 1910.* The parties are the same and the 
lease is the same, but the dispute has refer¬ 
ence to the rent for the last four months 
of the lease, *\e., January to April 1909. 

For reasons given in the connected appeal 
we agree with the lower Appellate Court in 
fixing the rent at Rs. 156-4-0 per mensem 
and the only other point has reference to costs. 

Owing to the condition of the building, the 
defendants-respondents vacated it in February 
1909 and gave notice to plaintiffs-appellants 
that they had done so. 

It is true that one such tenant was still 
oconpyiDg his rooms at the end of April 
when the lease expired, but he oanuot, be 
treated as a sub tenant of the defendants- 
respondents at that time. This gentleman 
was occupying rooms in the hotel when 
defendants-respondents took it over and was 
occupying tho same rooms at the end of the 
lease. Defendants-respondents merely left 
to the plaintiffs-appellants the same sub- 
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ter.ants wbora t-bey bad taken over from the 
plaint iffs-appellants and ibis sub-tenant 
accepted this position and tendered rent to 
plaintiffs appellants. 

We bold that defendant s-respondents to 
the knowledge of plaintiffs-appellants had 
vacated the building before the end of the 
lease and before the suit was instituted and 
that costs were rightly not allowed on the 
unnecessary claim for ejectment. 

We dismiss the appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Letters Patent Apieal No. 59 ok 1913. 

November 18, 1913. 

Piesetit :—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spenoer. 

C. JVL APPAVU PTLLAI— Plaint ff— 

Appellant 

versus 

Sheihh AMIR SAH13 and others — 
Defendants— Respondents. 

Presentation of plaint , out of office hours , to officer 
oj Court, authorized to receive within office hours , whe¬ 
ther proper presentation — Ratification. 

A presentation, out of otfice hours, of a plaint to 
an officer of a Court authorized to receivo plaints 
within office hours only is not a proper presentation, 
unless ratified by the Court on that very day. 

Appeal under section 15 of the Letters 
Patent against the order of the Hon’ble Mr. 
Justice Bakewell, in Civil Revision Petition 
No. 661 of 1912, preferred against that 
of the District Munsif of Coimbatore, in 
Second Civil Suit No. 12 of 1912, dated 
26th February 1912. 

Mr. A. Sunday nm, for the Appellant. 

JUDGMENT —Presentation of a plaint to 
head clerk after office hours, the head 
clerk, being authorised to receive plaints only 
within office hours, canuot be treated as a 
proper institution of the suit in the Muusif’s 
Court on that day, unless on that same day, 
the District Munsif ratified the receipt by 
the Distriot Munsif himself. 

We think that the order of the learned 
Judge of this Court (refusing to revise the 
Munsif’s dismissal of the suit as barred) is 
correct, and we dismiss this Letters Patent 
Appeal. We make no order as to costs as 
respondents do not appear. 

Appeal dismissed. 


XALI DAS BHANJA t\ GIRIBALA DA9I. 

CALCUTTA HIGH COURT. 

Regular Civil Appeal No. 401j of 1911. 

March 11, 1914. 

Present: —Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea. 

KALI DAS BHANJA and others— 
Plaintiffs—Appellants 

versus 

GIRIBALA DASI— Defendant- 

Respondent. 

Specific performance—Agreement to grant permanent 
lease “hereafter”—Whether vague and imcertain— 
Postponement of grant of lease until promisor had paid 
off his debts —Whether putting off of execution of deed 
is refusal to perform contract—Limitation Limitation 
Act (IX of 1908), Sch. I, Art. US— Allegation of new 
contract being substituted for old — No proof of new 
contract —Whether old contract may be enforced—Limi¬ 
tation not pleaded—Limitation not question of law — 
Suit whether to be dismissed on that ground. 

An agreement to grant a permanent lease “bore- 
after” of a certain property to the plaintiffs, was 
executed by the defendant’s predecessor, who also 
issued a notice on the day the agreement was executed 
to his tenants to pay their rents to the plaintiffs, 
stating therein that ho had “lot out the property in 
ijara” to the plaintiffs. Some time, about a year 
after this, lie approached the plaintiffs to agree to 
the postponement of the grant of the lease, until 
after ho had paid off his debts. The plaintiffs made 
no objection, as they had confidence in him and fully 
believed that ho would act up to his words. The 
lease not having been granted by the defendant’s 
predecessor, the plaintiffs brought a suit for the 
specific performance of the contraot: 

lleld , (1) that the putting off of tho execution of the 
deed could not bo taken ns a refusal to perform tho 
contract, nor could tho arrangement come to between 
the parties that tho grant of the lease should bo 
postponed until aftor tho defendant’s predecessor had 
paid up his debts bo looked on as a rescission of tho 
contract to grant the lease, nor did tho plaintiffs 
give up their rights under tho contract; the highest 
that it could bo put to was that the plaintiffs gave 
tho defendant’s predecessor a reasonable time within 
which to execute tho deed; 

(2) that tho plaintiffs’right to claim speoifio per¬ 
formance of tho contract to grant a permanent lease 
was not barred by limitation under Article 113, Sche¬ 
dule T, of tho Limitation Act of 1908; 

(3) that bocauso tho contraot to grant the lease 
provided that tho loaso should bo executed “here¬ 
after” tho contract was not vague and uncertain, tho 
word “horeaftor” only moaning after the date of the 
contract. 

Tho more fact of ono party alleging that a new 
contract had boon substituted for au old one 
does not of itself put an end to the old contraot, even 
as against tho party so alleging, unless the allegation 
is proved to ho true. 

Roushan Dibcc v. Hurray Krist'J Nath % 8 C. 026> 
lelied upon. 
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Where the question of limitation is not merely a 
question of law, and the point is not raised by the 
defendant, the Court ought nob to dismiss the suit 
on the ground of limitation. 

Appeal from the decree of the Sub-Judge 
of Alipore, dated July 17bh, 1911. 

FACTS.—The plaintiffs’ case is that they, 
being already in possession of 12 annas 
share of a certain t iluq, had arranged for the 
sale to them of the remaining four annas 
by Hari Charan Bose, the malik thereof, 
that Nayan Chandra Bose, the husband of 
defendant, requested the plaintiffs to get the 
share sold to him and agreed that if they 
did so, he would grant a mourasi mokinri 
lease of the same to them on a yearly rental 
of Rs. 840, that plaintiffs thereupon had that 
done and Nayan Chandra agreed to grant 
the lease and the plaintiffs were put in pos¬ 
session of the share, that the defendant’s 
husband did not act up to his promise, and on 
plaintiffs’ pressing him at last agreed to sell the 
four-annas share to them for Rs. 16,000, 
and that on the death of the defendant’s 
husband, the defendant has repudiated 
the said agreements. The plaintiffs, there¬ 
fore, bring this suit for specific performance 
of either the contract to give a mourasi 
mokarari lease or that te sell. 

The defendant denied the contracts in 
question and said that the plaintiff* merely 
collected rents on behalf of her husband and' 
herself. 

The folio ving were the principal issaes 

settled oa the pleadings-.— 

(1) Are the allegations of contract for 
a permanent lease and subsequently for sale 
made in the plaint correct? 

(2) Are the terms of the alleged contracts 
vague and uncertain and not fib for being 
enforced specifically? 

The Court below on the first issue said: — 

“* * Nayan Chandra, however, did not 
act up to his word although repeatedly asked 
and fiually said he could uob execute the ijara 
patta until he had cleared off the debt which 
he had incurred for the purchase. This was 
one year after the purchase which would be 
November 1904. This suit was instituted on 
the 30oh May 1910. Now, if what Nayau 
Chandra finally said in November 1904 
amounted to a refusal to perform the agree¬ 
ment as originally made, the suit would be 
tfle&rly bailed by time. Tiro question, there¬ 


fore, is whether it did amount to such a 
refusal. I think it did. The original 
agreement dated November 21, 1903, was 
that he would execite a permanent ijara 
hereafter.’ ” It is clear that the agreement 
was not fettered by any condition. In 1904 
November, Nayan Chandra, however, made 
the agreement conditional on the clearing 
off of his debt. There was, therefore, p, 
refusal to perform the original agreement. 
The plaintiff Hem Chandra says that when 
Nayan said so he realised that he was 
wilfully avoiding the i/ara. Hem Babu’s 
deposition shows that plaintiffs too took it to 
be in reality a refusal to perform the agree¬ 
ment. I, therefore, find that in November 
1904 Nayan refused to perform the original 
agreement, and so the suit which is to enforce 
that agreement is clearly barred. It might-, 
however, be urged that plaintiffs might enforce 
the fresh agreement made in November 
1901. * * But the new agreement would be 
conditional on the clearing off of the debt. The 
debt has not yet been cleared off admittedly 
So there can be no enforoemeut of that contract 
now. * * As regards the agreement to sell 
I do not think I can find that Nayan Babu 
entered into any decided agreement to do 
so.” 

Upon the second issue the learned Subordi¬ 
nate Judge said: — 

“** Nayan Babu^ agreed to execute a 
permanent ijara ‘hereafter.’ I think the 
addition of the word ‘hereafter’ makes the 
agreement vague and uncertain, for Nayau 
Babu might, whenever asked to execute the 
deed, say that he would some time after, 
and he could not, therefore, be charged with 
a breach of contract. The way in which 
the parties conducted themselves would 
suggest that the agreement was not fib to 
be enforced. If the agreement had been fib 
to be enforced I think the plaintiffs would not 
have put np with such continual evasion on 
the part of Nayan Babu. In fact in Novem¬ 
ber 1904, Hem Babu realised that Nayau 
Babu was wilfully avoiding the lease and 
still they did nob take any action to enforce 
it. They agreed to what made the agree¬ 
ment a little less problematical, that is, 
dependent upon the clearing off of his debts 
by Nayan Babu. The plaintiffs evidently 
realised that they could not enforce the agree, 
immb to execute the ijara ‘hereafter,’ and so 
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agreed to the fresh proposal. I think the 
agreement was not capable of enforco* 

L 1 * 

inent. 

The Court dismissed the suit. 

The plaintiffs appealed. 

Babas Provish Ghuri'ler Milter , Amarendra 
Nath B;>se and Atal Ohmdra Bose, for the 
Appellants. 

Dr. Die it ha Nath Miller , and Baba 
Manmatha Nath Roy , for the Respondent. 

JUDGMENT. 

Fluxheu, J.—This is an appeal by the 
plaintiffs agiinst the judgment of the learned 
Subordinate Judge dismissing their suit. 

The suit was one for specific performance 
of agreements relating to immoveable pro¬ 
perty. Two contracts were in suit, first , a 
contract for the grant of a permanent lease 
of tho property and, secondly, a contract for the 

sale of the reversion. 

The learned Subordinate Judge found 
that the first contract was proved but not the 
second. He, however, rofused specific per¬ 
formance of the first agreement on the ground 
that the plaintiffs’ right was barred by limita¬ 
tion. The appellanfs were in possession of 
12 annas of the property and the remaining 
J? annas belonged to one Hari Charan Bose. 
On the 31st August 1901, Hari Charan 
entered into a contract, for sale of his 4-annas 
share to tho plaintiff No. 4. It would appear 
that for some reason or other the plaintiffs 
did not find it convenient to complete 
tho purchase with Hari Charan. 

The plaintiffs appear to have beon on 
terms of friendship with Nayan Chandra 
Bose and they appear to have approached 
him and persuaded him to take over the 
purchase from Hari Charan. Accordingly 
by a conveyance, dated the 21st November 
1903, Hari Charan conveyed the 4 annas to 
Nayan Chandra. It appears that the plaint¬ 
iffs assisted Nayan Chandra to find a con¬ 
siderable portion of tho purchase money 
payable to Hari Charan. Subsequently two 
documents, both dated the 21st November 
1903, were executed by Nayan Chandra in 
favour of the plaintiffs: 

One of them, Exhibit 12, being an agree- 
ment to grant a permanent, lease of the 4- 
annas share, and the other, Exhibit 11, being 
notice to the tenants to pay their rents to 
tho plaintiffs in which it is stated that 
Nayau Chandra had “let out, the said mahah 
in ijara" to the plaintiffs, 


[1914 

The defendant has challenged Exhibit 12 
stating that it is a forgery. The learned 
Subordinate Judge has found that the docu¬ 
ment was a genuine one and with this hading 
1 agree. The learned Judge has, however, 
found that the plaintiffs’ suit on the agree¬ 
ment to grant the lease is barred by limita¬ 
tion under Article 113 of the first Schedule 
to the Indian Limitation Act, 1903, on the 
ground that Nayan had refused to perform 
the contract. 

It will be notioed, however, that the written 
statement did not raise any defence of limita¬ 
tion nor was any issue settled by the learned 
Judge in reference thereto. The question of 
limitation in the present case is not merely a 
question of law and, in my opinion, the 
learned Judge ought not to have decided the 
case on a point not raised by the defendant. 
However this point is not of great import¬ 
ance as I am unable to agree with the 
conclusion of the learned Judge that the 
plaintiffs’ right is barred by limitation. 

The refusal that is relied on by the dafence 
is as follows: Sometime about a year after 
the giving of Exhibit 12, Nayan Chandra 
approached the plaintiffs with reference to 
postponing the grant of the lea98 until after 
he had paid off his debts. 

What passed between the parties suffi¬ 
ciently appears from the cross-examination of 
the plaintiff Upsndra as follows: 

Q. Did you and your brothers agree to 
tho putting off of the execution of the deed 
till after Nayan Babu’s debts had been paid 
off? 

A. Yes, we made no objection as we had 
confidence in him and fully believed that he 
would act up to his words. 

How tho putting off of the execution of 
the deed can bs taken as refusal to perform 
the contract, I am at a loss to understand. Nor 
do l think that this arrangement come to 
between the parties can bs looked ou as a 
rescission of the contract to grant the leaso 
or that the plaintiffs gave up their rights 
under that contract. The highest that it 
cm ba put, to is that the plaintiffs gave 
Nayau a reasonable time within which to 
execute the deed. Tho plaintiffs were aud 
have all along remained iu possession of the 
property. 

1 am, therefore, unable to agree with the 
learned Judge that tho plaintiffs* right to 
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claim specific performance of the contract 
to grant a permanent lease is barred by 
limitation. 

As regards the agreement to sell the pro¬ 
perty the learned Judge found that the 
same was not proved. Nayan being dead 
and there baing no independent evidence of 
this contract I am not disposed to interfere 
with the finding of the learned Judge in this 
respect, although, I think, that the story 
told by the plaintiffs seems an exceedingly 
probable one. 

I confess I am unable to follow the learned 
Judge’s reasons that because the contract to 
grant the lease provided that the lease should 
be executed “hereafter” the contract, is vague 
and uncertain. The lease could hardly have 
been executed on the date of the contract and 
the word hereafter” only means after the 
date of the contract. 

One further objection has been raised 
before us, namely that as the plaintiffs set 
up the contract for sale and have failed to 
prove it, they cannot have specific per¬ 
formance of the agreement to grant a lease. 

But the mere fact of one party alleging a 
new contract has been substituted for an 
old one, does not of itself put an end to the 
old contraQt even as against the party 
so alleging unless the allegation is proved 
to be true [Roushan Bibee v. Hurray Kristo 
Nath (1).] 

In my opinion the present appeal ought 
to be allowed and in lieu of the judgment 
dismissing the plaintiffs’ suit a decree ought 
to be passed for the specific performance of 
the contract to grant the lease (Exhibit 12). 
The respondent should pay to the plaintiffs 
their costs in this Court and in the Court 
below. 

N. Chatterjfa, J.—I agree. 

Appeal allowed, 

(1) 8 C. 926. 
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LOWER BURMA CHIEF COURT. 

Special Second Civil Appeal No. 154 of 

1911. 

February 10, 1913, 

Present :—Mr. Justice Parlett. 

MAUNQ- KY A. and gthers — Appellants 

versus 

^ . P. L. V. N. FIRM—Respondent. 

Benamidar and real owner—Transaction entered into 
by Benamidar alleged to be unauthorised by real owner 
—Estoppel —Iraud. 

Where property is held Benami and the ostensible 
owner assents to its being disposed of to the prejudice 
of the real owner, the latter cannot be allowed 
to object, the fraud being a consequence of his own 
act. So if the property is purchased in the name 
of a Benamidar , and the indicie of ownership are 
placed in his hands, the true owner can only get rid 
of the effects of an alienation by showing that it was 
made without his abquiesceuce and that the purchaser 
took with notice of that fact. 

Colonial Bank v. Cady , 15 A. C. 267 at p. 273- 
GO L. J. Ch. 131; 03 L. T. 27; 39 W. R. 17, followed. ’ 

Messrs. Palit and Harvey , for the Appel¬ 
lants. 

Mr. A, B. Banerjce , for the Respondent 
Firm. 

JUDGMENT.—Plaintiff sued for a mort¬ 
gage decree over, among other property, 3S 71 
acres of land now in the possession of 3rd 
and 4th defendants. It appears that on 12th 
May 1903 a conveyance was executed aud 
registered whereby 1st defendant purported 
to purchase the land in suit from the former 
owner Maung Chan Nyein for Rs. 650. On 
12th June 1803 1st defendant mortgaged 
this land together with 12*54 acres more and 
some other property to plaintiff without 
possession for Rs. 1,500 carrying interest at 
1-2- per cent, per month. On 31st March 
1904, a conveyance was executed and regis¬ 
tered whereby 1st defendant purported to 
sell the laud in suit to 2nd defendant for 
Rs. 650. On the same day the 2nd defend¬ 
ant mortgaged this and other land to 3rd 
and 4th defendants for Rs. 5,000 and on 
29th April 1907 he sold it to them outright. 

First defendant did not appear but the 
defence of the others is that the real 
purchaser from Maung Chan Nyein 
was 2nd defendant who borrowed the money 
to pay for it from 1st defendant, who 
took the conveyance in his name until money 
was re-paid to him, but that IsPdefendant was 
merely a Benamidar and was never in posses¬ 
sion of the land, and had no rights in it to 
mortgage to plaintiff, and that 3rd and 4th 
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defendants are bona fide purchasers for value 
without notice of plaintiff’s claim. TheCourt of 
first instance gave only a money-decree against 
1st defendant. On appeal the Divisional 
Court held that 2nd defendant was 
estopped by his conveyance from saying that 
1st defendant was not the owner, and that 
oral evidence to that effect was excluded by 
section 92 of the Evidence Act, and gave 
plaintiff a mortgage decree over both pieces 
of land. The 3rd and 4th defendants now 
appeal against all three decisions. The 
Divisional Court was clearly wrong in giving 
a mortgage decree over more than the 38 odd 
acres, since plaintiff had expressly relinquish¬ 
ed his claim to a mortgage decree over the 
other holding. 

I am inclined to think that the decision on 
the question of estoppel was correct, having 
regard to Dr. Gour’s remarks in Article 611 
of his Commentary on the Transfer of Property 
Act (3rd Editioo, page 371) and in particular 
to the dictum of Lord Halsbury in Colonial 
Bank v. Cady (l) there quoted. The 
estoppel would extend to 3rd and 4t.h 
defendants who claim through 2nd defendant. 
In Article 619 (page 378) the same learned 
commentator quotes authorities to the effect 
that “where property is held bennmi and the 
ostensible owner assents to its being disposed 
of to the prejudice of the real owner, the 
latter cannot be allowed to object, the fraud 
being a consequence of his own act. So if 
the property is purchased in the name of a 
Benamidar , and the indicm of ownership are 
placed in his hands, the true owner can only 
get rid of the effect of an alienation by 
showing that it was made without his 
acquiescence, and that the purchaser took 
with notice of that fact.” The consideration 
of Rs. 650 admittedly moved from 1st 
defendant, the conveyance was in his posses¬ 
sion and showed him to ba the purchaser: he 
was recorded as in possession in the Revenue 
Registers. The only fact which can be 
alleged as existiug which should have put 
plaintiff on inquiry is the 2nd defendant's 
claim that he was in possession of the land, 
but as at that season, 12ih June, probably 
agricultural operations had not commenced, 
it may be doubted whether he, or anyone, 

(1) 15 A. C. 207 at p. 273; CO .1. Oh. 131; 03 
h, T. 27; 39 W. It. 17. 


was in actual occupation of the land. I do 
not think plaintiff cm be fixed with construc¬ 
tive notice of the alleged defect in his 
mortgagor’s title, and accordingly the 
mortgage is good. 

I modify the decree of the Divisional Court 
to one granting plaintiff a mortgage decree 
over holding No. 23 of 1901-02 which 
corresponds to No. 27 of 1907-08 of Ahnyet 
Kwin only. As this appeal has been partly 
successful each party will bear his own costs 
therein. 

Decree modified . 


ALLAHABAD HIGH COURT. 

Miscellaneous Civil Appeal No. 129 of 

1913. 

March 6, 1914. 

Present :—Mr. Justice Tudball and 
Mr. Justice Rafique. 

RAJ KISHORE DAS— Applicant 

versus 

JAINT SINGH and others—Opposite 

Partt. 

Will — Legatee—Enlargement ’of devised estate by 
legatee — Lease, determination of — Possession of heir after 
determination—Pull proprietary right acquired by heir — 
Sale of property — Remainder-man, right of — Occupancy 
right acquired in land by vendee before purchase — R«- 
cmergenct of occupancy right. 

In 1844 T got from Government a farming lease of 
waste land for the fixed term of twenty years. In 
1851 T exoouted a Will under which he left the land 
to his wife, R, for her life and on her death to his 
daughter, G, for hor life, with reversion to the teinplo 
of Jagnnnath. T died in 1852 and after his death R 
continued in possession of the land till 1871 when the 
Government bestowed on hor full proprietary title iu 
the property. R then sold the land to the defendant 
l>. R died and later on (J died in 1904.- J , the 
trustee of the Icmplj of Jn^uuiiulh, brought this suit 
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for possession of the land as the remainder man under 
the Will. D pleaded that R was the absolute owner 
of the property and had as such full power to transfer 
the same and that in case J was entitled to the 
estate, D was entitled under section 51 of the Transfer 
of Property Act to the expenditure incurred on 
improvements. D also pleaded that he had before 
the date of sale occupanc} r rights in the lands and if 
absolute title did not pass to him he Was entitled to 
retain actual physical possession of the land as occu¬ 
pancy tenant or IchaiJcai; 

Held (1) that the estate of T, whatsoever it may 
have been in the village, came to an end in 1864 and 
the possession of R. from that time onwards was in 
her own right and as such the sale-deed operated to 
transfer full proprietary title to the vendee; 

(2) that assuming the plaintiff’s case to be a good 
one and he being entitled to possession, D could not 
rely upon section 51 of the Transfer of Property Act 
in such a case; 

(3) that J as reversioner under the Will would be 
entitled only to proprietary possession and that any 
occupancy right previously acquired by D could not 
be affected in any way. 

Where a legatee under a Will gets the enlargement 
of the estate, the enlargement would operate as an 
enlargement of the estate of the testator and 
enure for the benefit of the remainder-man under the 
Will. 

Civil reference by the Local Government 
under the Kumaun Regulations. 

The Hon’ble Dr. Sunder Lai , for the 
Applicant. 

Dr. S. 0. Banerji , for the Respondent. 

JUDGMENT.—This is a reference under 
rule 17 of the Rules and Orders relating to 
the Kumaun Division. The facts of the 
case out of which this reference has arisen 
are as follow?: In the year 1844 one Tula 
Ram Sah was a Government treasurer 
at Almora. The village of Mauza Nagar 
together with its appurtenant hamlet called 
Ba.iero, etc , was lying waste. At the Settle¬ 
ment of that year a farming lease of the 
same was offered to Tula Ram for a period 
of twenty years on payment of a sum of 
Rs. 3 per annum. Tula Ram appears to 
have been very unwilling to accept this 
generous offer of the Government. The 
completion of the matter was delayed for 
about two years until in 1846 he was finally 
forced to accept a pntta and to execute an 
agreement. In 1851 he executed a Will 
under which he left the whole of his 
estate without specification of its details to 
his wife for her life and on her death to her 
daughter, Musammat Gangotri, for her life 
with reversion to the temple of Jagannath, 
the trustee of which is the plaintiff in the 


present suit. Tula Ram died in 1852. 
His widow Musammat Ratni sold all her 
right, title and interests if, the above’named 
village to the predecessors-in-title of the 
present defendant. They have been in 
possession since then ostensibly as owners. 
Prior to their purchase the vendees appear 
to have been hhaihars or a class of occu¬ 
pancy tenants in possession of cultivated 
lands. Musammat Ratni died, but her 
daughter, Musammot Gangotri, remained alive 
till 1904. The present suit was brought 
soon after her death by the trustee of the 
temple of Jagannath to recover possession 
from the defendants, on the ground that the 
estate of Musarr.mot Ratni was only cue for 
her life and that the two life-estates having 
now vanished the plaintiff as remainder-man 
under the Will was entitled to the property 
and that Musammat Ratni had no power to 
transfer more than her life-interest under 
the Will. The defendants met the oase by 
pleading that. Musammat Ratni on the date 
of the sale was the absolute owner of the 
property and had power to transfer to them 
fall right of ownership. There was a further 
plea that even if the plaintiff was entitled 
to the estate, still section 51 of the Transfer 
of Property Act applied in respect to those 
improvements which had been made by the 
defendants and the plaintiff would not be 
entiiled to possession unless and until he 
made good to the defendants the expenditure 
incurred by the latter on the said improve¬ 
ments. It was also pleaded that the 
defendants were persons who had a right at 
the date of the sale to occupy and cultivate 
the said lands, and even if absolute title did 
not pass to them they have not lost that 
right and still are entitled to retain actual 
physical possession as A haiknrs. The suit 
was dismissed by the District Judge who 
held that Musammat Ratna was at the date 
of the sale an absolute owner of the pro¬ 
perty. He held that section 51 of the 
Transfer of Property Act would apply even 
if the widow bad only a life-interest. 
He also held that the plaintiff’s claim to 
possession was barred by the re-emergence 
of the previous occupancy rights of the 
defendants. This decision was upheld by 
the Commissioner on appeal and the Local 
Government have referred to us seven 
points for an expression of our opinion. 

The first question and. the most import- 
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anfc is “was Musammat Ratna’s title 
previous to 1871 based on the Will of her 

husband, or on mere possession?’ It shoald 
be noticed in the beginning that the Will 
of Tola Ram Sahu makes no special 
mention of the estate in the village now in 
suit. His exact right in this village is 
not absolutely olear. There can be no doubt 
from the Settlement Record of 1814 that 
a lease was granted to him, but no copy 
of this lease is forthcoming. It is not to 
be found on the Settlement Record, and his 
agreement dated the 8th of August 1846 
does not set out the terras and conditions 
on which the lease had been granted to 
him. It is clear that the lease was fora 
fixed period which came to an end in 1864. 
Whether his lights as a lessee wero trans¬ 
ferable or not. is by no means clear. A 
reference to the selections of the records 
of the Government of the North-Western 
Provinces, known as Mr. Thomason’s Despatch, 

Volume II, at pages202, 203and 204, specially 
to paragraph 9 on page 204, goes to show 
that, a farming tenure such as was granted 
to Tula Ram was not, transferable. It 
shows clearly that, such a lease, however, 
terminated on the expi.y of the period for 
which it, was granted. C:i behalf of the 
defendants it. is urged that when Tula Ram 
died in 1852, the leaFe came to an end and 
if his widow Musammat Ratni continued 
to hold the property she could not possibly 
have held qua legatee under the Will, hut 
only in her own personal right. It, is 
further urged that even supposing that the 
lease continued to run for its full period 
and that sho held the property during 
that period qua legatee under the Will, still 
the lease hold came to an end in 1864, 
that, is, some seven years before 1871, the 
date of the transfer and that when she 
continued to hold from 1864 to 1871, sho 
held in her own right, either as a lessee 
direct, from the Government, or as a 
trespasser. In the year 1871, the Govern¬ 
ment bestowed on her full proprietary 
title in the estate in dispute. On behalf 
of the defendants it is urged that this 
is an acquisition of her own and that, 
sho has, therefore, full power to transfer 
it, by a deed of sale. On behalf of the 
plaintiff it is urged, however, that Mmammat 
Ratni, from the date of her husband’s 
death up to the year 1871, was holding 


this estate as a legatee under the Will 
having therein only a life-estate, that 
while she held in this oapacity the estate 
was enlarged and that the enlargement is 
one which enured to the benefit of the 
estate and as such must pass over to the 
remainder-man. The decision of the 
point depends on the capacity in which 
Musammat Ratni was holding the village 
now in dispute in 1871 at the time when 
the Government, in pursuance of a general 
policy of not retaining proprietary posses- 
sion in its own hands, bestowed proprietary 
title on many persons, some whose claims, 
thereto were vague and some who as far¬ 
mers had no claim at all. As. we have 
pointed out above it is by no means clear 
Oil w bat terms this property was leased to 
Tula Ram. It. seems highly probable that 
the rights of a lessee were not transferable. 
Bub it is impossible to come to a definite 
finding in the absence of clear evidence on 
the point. It is, however, quite clear that 
the term of the lease came to an end in 
1864 aud it was then in the option of the 
Government to grant a fresh lease to any¬ 
body to whom it might, think fit to grant 
it. As a matter of faot, it allowed Musammat 
Ratni t.o continue in possession and in the 
year 1871, finding her to be a person who 
had apparently brought t-ho village under 
cultivation and settled tenants on it and, 
therefore, a fit person on whom to bestow 
proprietary rights, it made a free gift to 
her of those rights. The estate of Tula 
Ram, whatsoovei it may have been in the 
village in dispute, came to an end at least 
in the year 1864 and, iu oar opinion, the 
possession of Musammat Ratni from that 
time onwards was the possession of hersel 
in her own personal right and not possession 
of any portion of Tula Ram’s estate under 
the Will. This is our answer to the first 
question. 

The second question is, If her possession 
up to 1871 was based on the Will did the 
enlargement, of her legal estate, by sett e- 
ment proceedings in lb71, operate to a ter 
her title as legatee with a life-interest to ft 
title of grantte with absolute interest 
It. is quite olear that if her possession up o 
1871 was based on the Will the enlargecen 
of the legal estate could not operate o 
alter the capacity in which she 
she held it. qua legatee under the Will ® 
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enlargement of the estate must have 
operated as an enlargement of the estate of 
her husband for the benefit of the remainder¬ 
man under the Will. It could nob in any 
way create in her a title as a grantee with 
absolute interest. 

The third question is, ‘‘What interest in 
the property in suit did the sale-deed by 
Musammat Ratni in favour of the defend¬ 
ants operate to transfer?” In view of 
our reply to the first question the answer 
to this question is that the sale*deed 
operated to transfer full proprietary title 
to the vendees. 

The fourth question is, “Was the Com¬ 
missioner right in upholding the District 
Judge’s decision that the light of the 
plaintiff as reversioner under the Will to 
possession was barred by the re-emergence 
of previous occupancy rights of the defend¬ 
ant transferees?” It is admitted on 
behalf of the plaintiff that as reversioner 
under the Will he would be entitled only 
to proprietary possession and that any 
occupancy right previously acquired by the 
defendants could not be affected in any way 
and they would be entitled to retain actual 
physical possession with such occupancy 
right, the proprietary title being in the 
plaintiff. This, in our opinion, is correct 
and our answer to the question is that the 
decision of the Commissioner is correct 
only to the above extent. 

The fifth question relates to section 51 of 
the Transfer of Property Act. If the plaint¬ 
iff’s case be a good one and if he is entitled 
to proprietary possession of the property, it 
is quite clear to our minds that section 51 of 
the Transfer of Property Act has no appli¬ 
cation to the case at all. The defendants, 
if the plaintiffs case be a good one, were 
persons who purchased from a widow in 
possession of the estate either as a legatee 
under her husband’s Will or in the ordinary 
way as a Hindu widow, and in such a case 
section 5l of the Act could have no applica¬ 
tion. 

Our reply to the sixth question is that 
the decision of the District Judge as upheld 
by the Commissioner was correct on two 
points and incorrect on the third. 

As to the relief, if any, to which the 
plaintiff is entitled we would hold that the 


plaintiff is entitled to no relief at all and his 
suit ought to stand dismissed with costs in 
all Courts. 

Dismissal of suit advised . 


LOWER BURMA CHIEF COURT. 
Second Citil Appeal No. 123 ok 1912. 

July 22, 1913. 

Present: —Mr. Justice Parlett. 

MG. LU MG. AND OTHERS—APPELLANTS 

versus 

MAUNG PU and another—Respondents. 

Specific Relief Act (L of 1877), s. \) — Suit for 
possession—Inference therefrom—Also f rom the fact that 
the suit was for possession only and not declaration of 
title—Appeal lies. 

The second paragraph of section 9 clearly shows 
that no one, though entitled to sue under that sec¬ 
tion, is bound to do so, and that he can always bring 
a regular suit founded upon title, either in addition 
to or instead of a suit under that section. 

A person by seeking his remedy early does not 
thereby alter the nature of his suit. 

Ram IlarnJch Rai v. Sheodihal .Toti , 15 A. 384; A. 
W. N. (1893) 163, distinguished. 

Kalce Chnnder Sen v. Adoo Shaikh , 9 W. R. 

602, Rama saw my Chetty v. Paraman Chctty , 25 M. 
648,11 M. L. .1. 403, followed. 

Where the plaintiff set up a title as mortgagee in 
possession of certain land of which defendants had 
taken possession and the defendants alleged that 
they had redeemed the mortgage and so extinguished 
the plaintiff’s title on which his claim to possession 
was based and the Court of first instance held 
after fiaming issues on the question of title and 
taking evidence that the defendants had not 
redeemed the mortgage and that there was abundant 
evidence to prove the plaintiff’s title to tho land as 
mortgagee in possession. 

Held, that both from the frame of the plaint and 
the course which the case took it was intended to be 
a suit based upon title and was never a suit under 
section 9 of the Specific Relief Act and that the 
plaintiff could not be heard to assert the contrary and 
that, therefore, an appeal lay to the Divisional Court. 

Mr. Lamlert % for the Appellants. 

Mr. Polity for the Respondents. 

JUDGMENT.—The sole question in this 
appeal is whether the suit was in fact brought 
under section 9 of the SpeciBc Relief Act, 
The Divisional Court ha9 held that it was, 
because (a) the plaintiff was entitled to bring 
such a suit and (6) the suit was filed within 
six months of the dispossession. In this 
Court the finding is supported on the further 
ground that the prayer in the plaint asks 
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for possesion only and not for a declaration 
of title. I consider dodg of these reasons 
to be sound. The second paragraph of 
section 9 shows clearly that no one, though 
entitled to sue under that section, is bound 
to do so, but he can always bring a regular 
suit founded upon title, either in addition 
to or instead of a suit under that section. 
As to the time when the suit was filed, 
heciuse a man seeks his remedy early he 
does not thereby alter the nature of his suit. 
As to the prayer I see no reason why a 
plaintiff who claims possession relying upon 
title need do more than set out his title and 
ask for possession. 

It is true that in Ram Harakh Rai v. 
Sheodihal Joti (1) it was held that a Court 
should, in all cases in which it applies, give 
effect to the provisions of the first paragraph 
of section 9 of the Specific Relief Act, whe¬ 
ther that section is expressly pleaded or not, 
but that is no authority forrefusing to entertain 
a suit based upon title merely because specific 
relief might be asked for and is not, as was 
ruled in the other case of Kalee Ghunder Sen 
v. Adno Shaikh (2), Section 15 of Act 
XIV of 1859 does not affect the general 
law on the matters to which it. relates 
but provides a special remedy for a 
particular kind of grievance. lu Ftima• 
saiomy Chetty v. Paraman Ghetly (3), a case 
very like the present one, tho Allahabad 
ruling was not followed. The plnin’iff pned to 
eject defendants from certaiu laud claiming 
title to it by purchase and alleging that he 
had been forcibly dispossessed by defendants. 
The defendants denied both plaintiff's title 
and possession and set up title in themselves 
and alleged that they had long been in 
possession. The lower Couit four.d that 
plaintiff failed to prove title by purohase, ar.d 
declared plaintiff entitled to possession under 
section 9, Specific Relief Act, but dismissed 
the suit in so far as it claimed to have plaint¬ 
iff’s title established. The High Court held 
that the issue concerning title should have 
been tried. In the present case plaintiff set 
up a title as mortgagee in possession of 
certain land of which defendants had taken 
possession. Defendants alleged that they 
had redeemed the mortgageand so extinguish- 

(1) 15 A. 384; A. W. N. (1893) 163. 

(2) 9 W. R. 602. 

(3) 25 M. 148; 11 M. L. J. 403. 


ed plaintiff’s title on which bis claim to 
possession was based. Issues covering tb.e 
question of title were framed and evidence 
takeD, after which the Courtof first instance 
held that defendants bad not redeemed the 
mortgage and that there was abundant evi¬ 
dence to prove plaintiff’s title to the land as 
mortgagee in possession and on the streDgtb 
of that title granted him possession. It 
appears to me both from the frame 
of the plaint and the course which the case 
took that it was, and was always intended 
to bo, a suit based upon title, and never a 
suit under section 9 of the Specific Relief Act 
and that plaintiff cannot be heard to assert 
the contrary. An appeal, therefore, lay to 
the Divisional Court. I reverse the deoree 
of that Court and direct that the appeal be 
re admitted and disposed of according to law, 
costs to follow the result-. 

Appeal accepted . 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 479 of 1912. 

March 11, 1914. 

Present :—Mr. Justice Holm wood and 
Mr. Justice Sharfuddin. 

Ohoicdhury Babu MAHADEO PERSHAD— 

Plaintiff—Appellant „ 

versus 

Musammat DURGI SAHUN and another— 

Defendants—Respondents. 

Landlord and tenant—Abandonment by tenant of 
holding—Question oj intention. 

Tho quostion, whether in any individual case there 
has been an abandonment by a tenant of his holding, 
is a question to bo determined upon the faots of eaoh 
caso. 

Dictum of Mr. Justice Mookerjee in Ram Pei shad 
Koeri v. Jawahir Roy , 12 C. W. N. 899; 7 0. L. J. 72, 
relied upon. 

Krishna Chandra Datta v. Khii'an Bajania, 10 0, 
W. N. 499; 3 C. L. J. 222 and Dina Rath Roy v. 
Krishna Bijoy Saha } 9 0. W. N. 379, explained. 

Appeal from the deoree of the District 
Judge of Mozaffarpur, dated November 29th, 
1911, confirming that of the Mansif of 
Mczaffarpur, dated June 17th, 1911. 

Bab ns ter in Behary Qhose (Junior) and 
Bankim Chandra Mukherjee, for the Appel¬ 
lant. 

Babu LnKshmi ftarain Singh t for the 
Respondents, 
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JUDGMENT.—This second appeal arises 
out of a case in which one Dular Sahu, the 
father of the defendants second party in 
1314 gave a usufructuary mortgage of the 
whole of his holding in village Madhubun to 
defendant first party for a term of seven years, 
and arranged that during this period Dular 
Sahu was to pay rent and if he did not the 
defendant first party was to pay and get 
receipts in his name. The plaintiff landlord 
sued for ejectment and khas possession on 
the ground that the defendants second party 
had abandoned their holding and that the 
mortgage is only a mortgage in name and is 
really a sale. 

Both the Courts below have found as a fact 
that there has been no abandonment in law 
and that the mortgage is really a mortgage 
for a term and is not in any sense a sale. 
It seems to us that this is a finding of fact 
and we are fortified in this opinion by the 
various rulings which have been cited to us 
by the learned Yakil for the appellant. We 
have considered the rulings referred to by the 
learned Judge in Batik Lai Datt v. Bidhu 
Mukki Da si (1) and the cases of Bajendra 
Kish ore Adhikari v. Chandra Nath Dutt (2) 
and Bam Pershad Roeri v. Jawahir Boy 
C3). We would particularly refer to the 
dictum of Mr. Justice Mookerjee in the 
last-mentioned case, where he says that 
whether there is abandonment or not in any 
individual case is a question of intention to 
be determined upon the facts of the particular 
case. We have also been referred to the 
case of Krishna Chandra Daita Chowdhury v. 
Khiran Bajania (4) in which the head-note 
lays down in a very general way that by 
creating a usufructuary mortgage an occup¬ 
ancy ryot not authorised to transfer his 
holding makes himself liable to ejectment 
by the landlord. But on reading the judg¬ 
ment we find that the usufructuary mortgage 
in that case was not a mortgage for a term 
as in this case. It was a transaction known 
as girbi mortgage in which in consideration 
for a sum of money lent to them by 
another person they allowed him the 
enjoyment of their holding, agreeing that 
he should continue in it until the loan 

(1) 33 C. 1094; 10 C. W. N. 719; 4 C. L. J. 306. 

(2) 12 C. W. N. 878. 

(3) 12 C. W. N. 899; 7 C. L. J. 72. 

(4) 10 C. W, N. 499; 3 C. L. J. 222. 


was re-paid. This, of course, is in the 
nature of an out and out transfer and it 
was on that ground that it was held 
that the landlord was entitled to eject. 
In the same way Mr. Justice Brett held 

in the case we have cited from 12 Calcutta 

eekly Notes £73 that upon a consideration 
of H e terms of the mortgage-bond and 
the circumstances connected with the 
transaction, although the document 
purported to be a usufructuary mortgage 
for 60 years, the transaction was really 
an cut and out sale and the deed drawn 
up in that form in order to evade the 
provisions of law against the transfer 
of occupancy holding. 

All these cases go to show as we have 
already said that the question whether 
there has been an abandonment or an 
out and out transfer is a question of fact, 
and in this case both the lower Courts 
have given good reasons for the findjng 
of fact that there had been no such 
abandonment and no suoh out and out 
transfer. It is not held that Dular Sahu 
had abandoned his domicile in Madhuban. 
He had apparently erected a temporary 
structure in Bandhupatti. It is not held 
that he had transferred the jote indefinitely 
to the defendant first party, and it is 
found that in this very year 1914 he 
will, if he chooses, be able to re-enter 
upon possession ou paying the zarpeshgi 
money. It is further found that he made 
arrangement for paying rent during the 
period of the seven years mortgage. 
Upon these findings of fact it is impossible 
to hold that the plaintiff oan now sue 
to eject the defendants second and third 
parties. 

In the last resort, however, we are 
asked to hold that the plaintiff can recover 
possession from the defendant first party 
by ejectment on the principle laid down 
in the case of Dina Nath Boy v. Krishna 
Be.'oy Saha (5). That was a case where 
the ryots who had non-transferable holding 
sold it to the defendant No. 1 and took 
an under-lease cf the same from the 
latter. It was, therefore, obvious that the 
plaintiff can sue to eject the vendee, and 


^5) 9 C. W. N. 379. 
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that is whab he sought to do although he 
also sought to eject defendants Nos. 2 
and 3; it was held that he could not 
eject defendants Nos. 2 and 3. In this case 
he clearly cannot eject his own tenants 
and t.he first party are not in possession 
as vendees of those tenauts but are 
merely in temporary possession until such 
time as the usufructuary mortgage deter¬ 
mines. There does nob appear to be any 
very great hardship upon the landlord in 
this, inasmuch as in this very year there 
is open to him the simple remedy of 
suing his tenants for the rent of the 
holding. If the tenant then says that he 
has no further interest in the holding then, 
as the learned Judge in the Court below 
points out, tho case will assume an entirely 
different complexion. But at present we 
think that the lower Courts are right in 
dismissing the plaintiff’s suit and we also 
think that they are right in the order they 
have made that each party should bear his 
own costs. 

This appeal is, therefore, dismissed without 
costs. 

Appeal dismissed. 


LOWER BURMA. CHIEF COURT. 
Special Second Civil Appeal No. 7d cf 1912. 

July 12, 1913. 

Present:— Mr. Justice Parlett. 

SWEYDALl —Appellant 

versus 

ESNALI and others — Respondents. 

Fraudulent transfer — Benami transaction — R> u l 
owner suing for possession from Bonamidar on the 
ground that the intended fraud was whollu inoperative 
— Burden of proof , real owner to prove that fraud was 
inoperative. 

The respondents sought to recover some land which 
they alleged they had transferred benami to the 
appellant and another by a registered deed in order 
to defeat tho claims or their creditors. Tho first 
Court dismissed their suit, but the Divisional Court 
granted them possession, without, however, ordering 
tho cancellation of the sale-deed which they also 
asked for, on the ground that the fraud contemplated 
was wholly inoperative: 

field , that they were entitled to recover the 
land under the l’rivy Council ruling in T. 1\ 
Pethepermal Chetti/v. II. Muniandi / Serval Ilf, C 551 
(l\ 0 ); 12 C. W. N. 592; 7 0. b.'.b 5*8; 5 A. I,. .1 
2^0; 14 Bur. L It. ION; 10 Bom. b. lb f>90; IN M I i 
277; 1 M. b. T. 12; 4 b. B lb 200; 35 I. A. 98 


Held, also, that it lay upon the plaintiffs to prove 
that no part of tho intended fraud had in fact been 
carried out; that as they were alleging an 
intended fraud on their part and seeking to escape 
the consequences of it, they were bound to allege 
and to prove that the intended fraud was in fact 
wholly inoperative; and further that unless they 
alleged and proved that fact their suit must fail. 

I/Ir. Bilimcridy for the Appellant. 

Mr. Ba Dun , for the Respondents. 

JUDGMENT.—Respondents sought to 
recover 24 acres and odd of land which 
they alleged they had transferred benami 
to appellant and one Lohman by a re¬ 
gistered deed dated 31st December 1908, 
in order to defeat the claims of their 
creditors. The first Court dismissed their 
suit but the Divisional Court granted them 
possession, without, however, ordering the 
cancellation of the sale-deed whioh they also 
asked for, on the ground that the fraud con¬ 
templated was wholly inoperative. If this 
be so they are, of course, entitled to recover 
the land under the Privy Council ruling in 
r l\ P. Pethepermal Ghelty v. R. Muniandy 
Servai (1). The appellant contends that 
the finding cf the Divisional Court was 
wrong. The fiist question is upon whom 
the burden of proof on the point lay, and I 
have no hesitation in saying that it lay 
upon the plaintiff to prove that no part 
whatever of the intended fraud had in fact 
been carried out.. I think this plaoing of the 
burden might be referred to sections 101 to 
103, 106 and 110 of the Evidence Aot, but it 
will be 8ullicient to say that the plaintiff is 
alleging an inteudod fraud on his own part 
and seeking to escape the consequences of it, 
and in order to enable him to do so he is 
bound to allege and to prove that the intend¬ 
ed fiaucl was in fact, wholly inoperative. 
Unless he alleges and proves that fact his 
suit must fail and, therefore, the burden lies 
on him to piove it. 

The evidence he offered was to the follow¬ 
ing effect. When the transaction was effect¬ 
ed on 31st. December 1903 he anticipated 
that thiee persons would obtain decrees 
against, him, and subsequently they did so, 
namely, Baungaw for Rs. 500, Chinia Chetty 
for Rs. 400 and Dagu for Rs. 250 with costs 
in each case. Plaiutiff says he paid off the 


(114 b. B. lb 26(1; 35 C. 551 (P. 0.); 12 C. W. N. 
592; 7 0. b. .1. 528; 5 A. b. J. 290; 14 Bur. L. R. 108; 
10 limn. b. lb 590; 18 M. b. J. 277; 4 L. 12; 3Q 
I. A. 98. 
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amount due to eaoh about the time he filed 
this suit, 24th July 1911. One of his 
witnesses says he saw plaintiff pay Baungaw 
Rs. 100,,but he admits that Baungaw accepted 
a smaller sum than was decreed to him. 
That is all the evidence on the point. Plaint¬ 
iff admits that Baungaw and Dagu are still 
in the district, and though he alleged that 
Chinia Chetty had gone to Madras, there is 
evidence for the defendant that this is not 
so, and that he too is in the district. None 
of them is cited by plaintiff, nor does he 
produce any record of satisfaction of any of 
the decrees. On the other hand, the 
defendants call Chinia, a clerk, who states 
that his decree was obtained on 26th August 
190?, 2 . <?., before the benami sale, and this, 
together with the admission as to Baungaw’s 
compromise, would be ample to shift the 
burden to plaintiff even if it originally lay 
upon defendant to show that the fraud had 
been carried out. The Divisional Court held 
that as there had been no attempt by the 
decree-holders to attach the land and 
impugn the sale they cannot have suffered, 
and, moreover, that as the present suit was be¬ 
ing decreed in plaintiff’s favour the creditors • 
could thereupon attach the land. As to 
the first point, it is merely speculation, it may 
well be that the creditors inquired and be¬ 
lieved the sale to be a genuine one, or at 
any rate that they would be unlikely to be 
able to prove the contrary. As to the second, 
as the Divisional Court’s decree was only 
passed on 1st February 1912, it is quite likely 
that execution of some or all of the decrees 
might be barred, and admittedly Baungaw 
had compromised his claim and, therefore, 
could not now attempt to execute his decree. 
In my opinion the testimony as to that 
compromise alone is strong evidence that 
in fact the fraud was not inoperative, for 
it is quite impossible to believe that he would 
not have got better terms if the land in suit 
had been available to realize his decree 
against. The burden which plaintiff took 
upon himself was, in my opinion, of the 
heaviest possible nature and he totally failed 
to discharge or even appreciably lighten it. 

I reverse the decree of the Divisional 
Court and restore that of the Sub-Divisional 
Court, respondents to pay costs of appellant 
throughout. 

Appeal accepted . 


MADRAS HIGH COURT. 

Second Civil Appeal N*g. 2053 cf 1912. 

November 26, 1913. 

Present\— Mr. Justice Ayling and 
'Mr. Justice Oldfield. 

MANDAVILLI SUBBA ROW and another 

—Defendants—Appellants 

versus 

GUDLA LAFCSHMAYYA and the 
SECRETARY of STATE fou INDIA in 

COUNCIL —Plaintiff and 1st Defendant_ 

Respondents. 

Damages , illegal levy of—Salvage—Rules framed by 
Government under <}. O. No. 586 Rev , dated 3rd Novem¬ 
ber 1896, validity of—Proprietary rights of Govern¬ 
ment—Floating drift-wood—Common law right of 
Crown. 

In a suit by the owner of certain drift-wood float¬ 
ing in the river Godavari against the Secretary of 
State for India in Council and two other defendants 
for recovery of damages on account of salvage 
illegally collected from him under rules framed by 
Government under G. O. No. 586 Rev , dated 3rd 
November 1890: 

Held , that the plaintiff was entitled to recover the 
sum from the Secretary of State for India in Council. 

The drift-wood salvage rules contemplate full 
proprietary rights of Government in the drift-wood 
and as such the rules promulgated by Government 
under G. O. No. 5b0 are ultra vires , because the 
ownership of a river does not necessarily imply 
the ownership of the drift-wood therein. The Com¬ 
mon Law rights of the Crown under English Law t.o 
all unclaimed wrecks including Hotsam, jetsam, lagan, 
etc, in territorial or tidal waters are not more exten¬ 
sive in India than in England and do not apply in this 
respect. 

Amritesivan Debi v. Secretary of State for India in 
Council , 24 C. 504; 2 H. A. 33; 1C. W. N. 249, 

distinguished. 

Second appeal against the decree of the 
District Court of Godavari, in Appeal Suit 
No. 174 of 1909, preferred against that of the 
District Munsif of Rajahmuodry, in Original 
Suit No. 493 of 1907. 

Messrs. T. Rang a char iar and M. Purusho - 
tam Naidu , for the Appellants. 

Mr. T. Prahasam , for the 1st Respondent. 

The Government Pleader , for the 2nd Re¬ 
spondent. 

JUDGMENT. —The plaintiff in this litiga¬ 
tion was the owner of certain drift.-timher 
which floated down the Godavari and was 
salved at Rajahmundry and taken to the 
Government dep'P. there. There are certain 
rules issued by Government for the collec¬ 
tion of drift-wood on the Godavari in 
G. O. No. 586 Rev., dated 3rd Novem¬ 
ber 1896; and under these rules a sum 
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of Rs. 806 is due to the salvers of the 
timber. This sum was collected from the 
plaintiffs by the Government official in 
charge of the depdt before the plaiutiff 
was allowed to take possession of his 
timber; and was paid to the defendants 

Nos. 2 and 3 who claim to be the 
salvers. The plaintiff sued to recover this 
amount with damages from the Secretary 
of State for India (1st defendant) and 
defendants Nos. 2 and 3, as having been 
illegally collected. The District Munsif 
dismissed the suit; but the District Judge 
on appeal gave the plaintiff a decree for 
Rs. 806 with interest against defendants 
Nos. 2 and 3. He held, inter alia , that the 
Government rules above referred to were 
ultra vires\ and that the defendants Nos. 2 
and 3 were not shown to be the salvers 
of the timber. Defendants Nos. 2 and 3 
present this second appeal. Their chief 
contentions are that the rules are valid, 
and enforceable and the sum of Rs. 806 
legally collected; that apart from this 
they (defendants Nos. 2 and 3) were the 
salvers of the timber and as such entitled 
to the benefit of section 70 of the Indian 
Contract Act, and that even if the collec¬ 
tion was illegal and section 70 does not 
apply, they were mere agents of Government 
and plaintiff’s cause of action is only against 
the 1st defendant who levied the amount 


from him. 

The first point for determination is the 
validity of the drift-wood salvage rules 
promulgated by Government. Both the lower 
Courts held them to be invalid. The 
District Munsif says that in his Court the 
Government Pleader was not prepared to 
support the validity of the rules; and the 
District Judge says that before him they 
were conceded to be ultra vires. It is now 
argued on behalf of appellants, with the 
support of the Government Pleader, that 
although the rules cannot be supported by 
any clause of the Forest Act, or any other 
Statute, yet they are valid as being 
passed under the general powers and pro¬ 
prietary rights of the Crown. 


The argument adopted is that not only i ( 

the body of water forming the Godavar 

river the property of Government but alsc 

all articles found floating therein without an 
ostensible owner 


As regards the first proposition reliance 
is placed on section 2 of Act III of 1905 and 
the proprietary rights of Government in the 
Godavari river are not seriously disputed. 
The question is whether the ownership of 
a river necessarily implies ownership of 
drift-wood therein. If this be established 
there seems no reason to hold the rules to 
be ultra vires , but a reference to their terms 
will show beyond doubt that they can be 
supported on no smaller basis than full pro¬ 
prietary right of Government in the drift¬ 
wood to which they relate. No authority has 
been quoted before us for holding that the 
Crown possesses such a right. It is not 
a natural incident of proprietary right in 
the river itself, any more than the right to 
an article dropped or lost on a plot of 
land is incidental to the ownership of the 
land. Some reliance is placed on the Privy 
Council decision in Amriteswari Debi v. 
Secretary of State for India in Council (1). 

In that case, Government could claim the 
benefit of certain clauses (sections 45 and 
51) of the Iudian Forest Act (which does 
not apply to the Presidency) which speci¬ 
fically authorised the collections of drift- 
timber, and gave Government what was 
referred to as presumptive title to the s 
said timber till the true owner made good 
his claim. But we can find nothing in the 
judgment of the Privy Council tending 
however remotely to suggest that any abso¬ 
lute title in drift-wood appertains to Govern¬ 
ment. 

On the other hand there are passages in 
the judgment which clearly recognized the 
right of the oiiginal owner of drift-wood 
to make good his title as Against Govern¬ 
ment aud it is stated that the so-called 
presumptive ownership only exists in those 
cases where Government collects and holds 
the timber for the true owner. 

Reference was also made to the Common 
Law right of the Crown under English Law to 
all|unclaimed wrecks including flotsam, jetsam, 
lagan and derelict in territorial or tidal waters 
(vide 7 llalsbury’s Laws of England 210). 
This right is said to be based partly ou prero¬ 
gative and partly on the Merchants Shipping 
Act. With the latter, of course, we are not 
concerned and we see no reason to suppose 
that the royal prerogative is more extensive 


(l) 24C. 504; 24 I. A. 33; 1 0. W. N. 249. 
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in India than in England or applies in this 
respect beyond the shores of the sea or tidal 
waters. It is hardly necessary to remark 
that the Godavari at Rajahmundry is not 
tidal. 

In our opinion the drift-wood salvage re¬ 
ferred to cannot be supported on any 
ground and must be treated as ultra vires. 
Whether any of the defendants could claim 
the benefit of section 70 of the Indian 
Contraot Act, need not be considered here. 
The District Judge has found that there is 
no proof of the circumstances in which the 
plaint timber was recovered so as to justify 
a claim under section 70 and by that 
finding we are bound. This is equally the 
case whether defendants Nos. 2 and 3 are 
regarded as independent salvers or as the 
agents of Government-. 

The last contention of appellants must-, 
however, in our opinion, be upheld. It is 
admitted on all sides that the timber after 
salvage was taken to the Government Depot, 
and notified in the District Gazette; that 
plaintiff put in a claim to it which was 
admitted by the Government officials in 
charge: that he was directed by them to 
pay one-third of the value of the timber 
which was calculated at Rs. 806; that he 
did pay this sum to the Government 
officer in charge of the depot aod was then 
allowed to remove his timber : and that sub¬ 
sequently the money was paid over by 
Government to defendants Nos. 2 and 3. All 
this was done in pursuance of the pro¬ 
cedure laid down by the rules already 
considered, and in so far as this is a 
suit to recover money illegally collected it 
seems clear that plaintiff is entitled to a 
decree only against the 1st defendant, 
whose agents collected the money from 
him. 

The plaintiff’s cause of action against 
defendants Nos. 2 and 3 can be based only 
on the tort alleged in paragraphs Nos. 4 
and 5 of the plaint. This allegation was 
found against by the District Munsif on 
issue No. 3; and does not appear to have 
been pressed before the District Judge at 
all. There is no reference to it in his 
judgment, and we have not been asked 
to consider it in this Court. In our 
opinion the facts found by the District 
Judge justify a decree, not against the 
2nd and 3rd defendants, but against the 


1st defendant only, and we consider the 
case to be one in which we may fitly 
exercise our powers under Order XLT, rule 
33. The fact that plaintiff’s cause of action, 
if he had any, was only against the 1st 
defendant, was expressly put forward as one 
of the grounds of appeal to this Court (vide 
paragraph 5 of the appeal memorandum). 

We set aside the decree of the District 
Judge and in its place give plaintiff a decree 
against the 1st defendant for Rs. 806 with 
interest thereon at Rs. 6 per cent, per 
annum from 13th April 1907 to date of 
payment with proportionate costs throughout. 
Three months from this date will be allowed 
for payment under section 82, Civil Proce¬ 
dure Code The suit as against defendants 
Nos. 2 and 3 will be dismissed. They 
will recover their costs from plaintiff in all 
Courts. 

Decree set aside . 


BOMBAY HIGH COURT. 

Civil Application No. 545 op 1913. 

January 9, 1914. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 

GANGAPPA REVANSHIDDAPPA 
HUNDEKAR— Applicant 

versus 

GANGAPPA MALLESHAPPA 
HUNDEKAR and others—Opponents. 

Letters Patent ( Bombay) (Amended), Cl. 39— Civil 
Procedure Code (Act V of 1908), ss. 109, 110 — Appli¬ 
cation of legal representative to have his name recorded 
—Rejected by High Court—Order interlocutory—No 
appeal lies to His Majesty in Council. 

A judgment or order in order to be final within 
the meaning of clause 39 of the Letters Patent must 
finally determine the rights of the parties. 

An order by a High Court rejecting the application 
of the legal representative of a deceased party to have 
his name brought on the reoord is not final but 
interlocutory and as such no appeal lies to His 
Majesty in Council from such order under clause 39 
of the Amended Letters Patent. 

Civil application for leave to appeal to 
His Majesty in Council. 

Mr. Nilkanth Atmaram , for the Applicant. 

Mr. K. H. Kelkar , for Opponent No. 1. 

Mr. Setlur (with him Mr. O. S. Mulgaonkar ), 
for Opponents Nos. 2 to 4. 

JUDGMENT. 

Shah, J.—This is an application for leave 
to appeal to His Majesty in Council, 
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It is not disputed in this case that the 
value of the subject-matter of the suit, and 


arising under the following cricum- 

stances: 

A suit was brought by one Gangappa 
Rudrappa Hundekar in the Court of the 
first Class Subordinate Judge at Bijapur, 
substantially to have it declared that he 
was the adopted son of the deceased 
Rudrappa Hundekar against Chanbasava 
kom Rudrappa and others. The suit was 
decided on the 12th February 1909 in 
favour of the plaintiff. Chanbasava 
preferred Appeal Ho. 61 of 1909 to this 
Court against the decree in the said suit. 
On the 7th August 1909 an application 
was made by one Virupakshappa to be 
joined as a co-appellant with Chanbasava 
and to continue the appeal with her, alleg¬ 
ing that he was adopted by Chanbasava 
on the 12th May 1909. The application 
was granted on the 13th August 1909 
subject to any objections the respondents 
might have to urge at the hearing. 
Chanbasava is stated to have died about 
15th October 1910; but apparently no 
application was made by any one to be 
brought on the record as her legal repre¬ 
sentative. Virupakshappa died on the 
3rd July 1912. 

One Gangappa Revanshidappa Hundekar 
made an application (No. 547 of 1912) to 
this Court to be brought on the record as 
the legal representative of the deceased 
Virupakshappa. He claimed to be his legal 
representative on the strength of a Will said 
to have been executed by Virupakshappa. 
An issue was sent down to the lower 
Court as to the factum and validity of 
the alleged Will. The lower Court recorded 
the evidence and returned its finding to 
this Court. The application was then heard 
by us with the result that the Will of 
Virupakshappa was held not proved. We 
accordingly rejected the application on the 
29th August 1913. On the same day we 
granted the application of the natural 
heirs of Virupakshappa (Civil Applica¬ 
tion No. 572 of 1912) to be brought on 
the record as the legal representatives of 
Virupakshappa The main appeal (No. 
61 of 1909) is still pending in this Court. 

The petitioner (Gangappa Revanshidappa 
Hundekar) now applies to this Court for 
leave to appeal to His Majesty in Council 
against the order dated 29th August 
1913, 


the value of the subject-matter on the pro¬ 
posed appeal is far in excess of rupees ten, 
thousand. The order, which is sought to he 
appealed from, involves questions respecting 
property exceeding rupees ten thousand in 
value. It is not suggested by the petitioner 
that there is any substantial question of law. 
But it is argued that as the order of this 
Court does not affirm any decision of the 
lower Court it is not necessary that the 
proposed appeal should involve any 
substantial question of law. So far I think 
the argument is good. In this case there 
is no decision of the lower Court, which 
this order can be said to affirm. The 
order is made on an application to this 
Court, with which the lower Court would 
have nothing to do in the ordinary 
course. An issue was sent down to the 
lower Court apparently for the convenience 
of the parties to have the voluminous 
evidence recorded by that Court and a 
finding was called for. This finding or 
opinion is clearly not a decision of the 
lower Court within the meaning of seotion 
110, Civil Procedure Code. Under Order 
XXII, rule 5, read with section 107, Civil 
Procedure Code, it was the duty of this 
Court to determine the question. I am, 
therefore, of opinion that if the petitioner 
is otherwise eutitled to appeal he has to 
satisfy only one condition under seotion 110, 
Civil Procedure Code, relating to the 
value of the property involved in the suit 
of the appeal and that the case fulfils that 
condition. 

The important questiou that remains to 
be considered is, whether the petitioner is 
otherwise entitled to appeal to His Majesty 
in Council. It is conceded by the learned 
Pleader for the petitioner that the order 
complained of is not covered by seotion 109, 
Civil Procedure Code. It is clear that 
clauses (6) and (c) have no application and 
clause (a) does not apply, as the order 48 
not passod on appeal at all. The appeal is 
still pending and no order is made thereon. 
This is only an order on an application in 
the appeal. But it is urged on behalf of 
the applicant that he has got ft right to 
appeal to His Majesty in Counoil under 
clause 39 of the Amended Letters Patent. 
Uuder this clause auy person may appeal 
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to His Majesty in Council from any final 
judgment, decree or order of any Division 
Couit from which an appeal shall not lie 
to this High Court under the provisions 
contained in the fifteenth clause of the 
Letters Patent. The order, no doubt, is an 
order of a Division Court from which 
there is no appeal to this Court under the 
fifteenth clause of the Letters Patent. The 
question, therefore, that remains to be con¬ 
sidered is whether it is a final judgment 
or order within the meaning of clause 39. 
I think that this is not a final judgment 
or order as contemplated by the Letters 
Patent. It is an order made in a proceed¬ 
ing incidental to the appeal. It is an order 
which the Court can make under Order XXII 
of the Code of Civil Procedure for the 
purpose of ascertaining the legal representa¬ 
tives of the deceased Virupakshappa. The 
order does not affect the merits of the appeal 
and it certainly does not decide any matter 
in dispute between the parties to the appeal. 

A final judgment or order has been thus 
described in Halsbury’s Laws of England, 
Yol. 18, paragraph 490: — 

“A judgment or order which determines 
the principal matter in question is termed 
‘final’. An order, which does not deal with 
the final rights of the parties, but either (I) 
is made before judgment, and gives no final 
decision on the matters in dispute, but is 
merely on a matter of procedure; or (2) is 
made after judgment, and merely directs how 
the declarations of right already given in the 
final judgment are to be worked out, is 
termed ‘interlocutory.’ * * * 

* The decisions on the question whether an 
order is ‘final’ or interlocutory,’ therefore, 
must be grouped with reference to the par¬ 
ticular purpose for which each was given.” 

If we apply this test in the present case— 
and I see no reason why it should not be 
applied—it is clear that the order in ques • 
tion is not final but interlocutory. It 
deoides no matter in appeal. It is made 
before judgment in appeal and gives no 
final decision on the matter in dispute 
but is merely on a matter of procedure. 
Even Virupakshappa’s status is nob finally 
determined yet. He was brought on the 
record as a co appellant in 1909. In con¬ 
sequence of his death having occurred before 
any adjudication of his rights, it became 
necessary to determine as to who should be 


allowed to occupy his place, in the litigation 
for the purpose of continuing the appeal 
on his behalf. The matter in dispute between 
the parties would be obviously the matter in 
appeal and not in an incidental proceeding of 
this kind: see Bozson v. Altrincham Urban 
District Council (1). The observations of 
Sargent, 0. J., in Aben Sha Sabit Ali v. 
Cassirao Baba ScJieb Holkar (2) lend support 
to the conclusion that the order in question 
is not ‘final.* 

It appears to me that the result of holding 
the order to be final within the meaning 
of clause 39 of the Letters Patent would be 
somewhat anomalous. If such a question 
had arisen during the pendency of the suit 
in the lower Court, and if an order, suoh 
as we have made, had been made by the 
trial Court, it is clear that no appeal could 
have been preferred against tho order. This 
follows from the fact that no appeal is 
provided by Order XLIII, rule 1, against 
such an order under Order XXII, Civil Pro¬ 
cedure Code; while, according to the peti¬ 
tioner’s contention, there could be an appeal 
to His Majesty in Council, when such an 
order is made by the High Court in a proceed¬ 
ing in an appeal arising out of the same suit. 

*1 do not think that such an anomaly exists. 

It is also clear that a judgment or order 
in order to be final within the meaning of 
clause 39 of the Letters Patent must finally 
determine the rights of the parties. In 
other words if it be not appealed from, the 
adjudication must be final. In the present 
case it is not denied that in spite of this 
order, the petitioner is entitled either to 
apply for the Probate of the Will or to 
enforce his rights under the Will by a separate 
suit. The adjudication is not, therefore, 
final. It may be that the question of 
petitioner’s right to represent the deceased 
Virupakshappa in this litigation is finally 
decided. Bat that is a matter of procedure. 
So far as the substantial rights of the 
petitioner are concerned it cannot be suggested 
that the adjudication is final. 

For these reasons, I refuse to grant the 
certificate prayed for, and discharge the rule 
with costs. 

Heaton, J.—I concur. 

Leave refused . 

(1) (1933) 1 K. B. 547; 72 L. J. K. B. 271; 51 W, 
R. 337; 67 J. P. 397; 19 T. L. R. 266; 1 L. G. R. 639. 

(2) 6 B 260. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1668 of 1912. 

November 13, 1913. 

I resent: —Mr. Justice Sankaran Nair and 

Mr. Justice Bakewell. 

YURUVA VENKATA REDDY alias 
MOOGI REDDY and another—Defendants 

—Appellants 


versus 

MADDI VEERANNA— Plaintiff— 

Respondent. 

Lease-deed—Registration. 

A compulsorily registrable lease is inadmissible 
■without registration to prove the nature of lesseo’s 
possession. 

Kannuparti Subbayya v. Kurnani Maddulctiah, 17 
M. L. J. 469, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kurnool, 
in Appeal Suit No. 118 of 1911, preferred 
against that of the District Munsif of 
Nandyal, in Original Suit No. 257 of 1910. 

FACTS.—This is a suit for the recovery 
of a house site from the defendants and for 
a perpetual injunction restraining them from 
interfering with his building a kottam on the 
same, alleging that the site belonged to him 
and was in his enjoyment but the defendants 
forcibly took possession of the same. The 
defendants pleaded that it belonged to them- 
and that the plaintiff was in possession of the 
site under an unregistered rental agreement 
alleged to have been executed by the plaintiff 
in 1905. The Subordinate Judge held that 
the rental agreement required registration 
and under section 107 of the Transfer of 
Property Act was inadmissible in evidence 
following Vairananda Nadar v. Uriyakan 
Howter (1) and decreed the plaintiff’s claim. 

Mr. 8. Swaminathan , for the Appellants. 

Mr. P. Venlataramuna Pao , for the Re¬ 
spondent. 

JUDGMENT.—The lease relied upon 

requires registration and is not admissible 

to prove the nature of the plaintiff’s posses- 

8i°n See Ranuparti Subbayya v. Kurnani 
Madduletiah , (2). 


The second appeal is dismissed with costs. 


(1) 21 M. 109. 


Appeal dismissed. 


(2) 17 M. L. J. 409. 


Ll9l4 

MA NGWE YIN V. MAUNG PO TAW. 

LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 224 of 1911. 

April 3, 1913. 

Present :—Mr. Justice Parlett. 

MA NGWE YIN —Defendant— 

Appellant 

versus 

MAUNG PO TAW —Plaintiff — 

Respondent. 

Marriage — Breach of contract of marriage — Damages 
— Suit maintiinablc. 

Damages for tho breaoh of a contract of marriage 
may be awarded to a man. 

Purshotamdas 'rribhovandas v. Purshotamdas Mangal- 
das, 21 B. 23, followed. 

Between Barman Buddhists a suit by the man 
will lie, unless it can be shown to be forbidden by 
the Burmeso Buddhist Law. 

Manug Hmaing v. Ma Pica Me, S. J. 533, followed. 

Tho respondent sued appellant for damages valued 
at Rs. 200 for breach of contract of marriage and 
was awarded Rs. 30—Rs. 13 being loss inourred 

by him over purchaso of furniture for the 

marriage and Rs. 17 for injury to his reputation 
in public. 

Both sides appealed and the District Court 
increased tho damages to Rs. 20 for the furniture 

and Rs. 30 for injury to his social standing and 

reputation. 

The defondant on second appeal urged, inter 
alia, that thoro was no ovidonco of actual loss over 
tho furniture or of actual damage owing to 
alteration of his social condition or reputation: 

Held, that thoro was no evidence of aotual loss • 
having boon sustained by reason of the purchase 
of the furniture, much less of what the amount 
of that loss was, and that, thoreforo, there was 
nothing to base tho finding of either Rs. 13 or 
Rs. 30 upon. 

Held, also, that thoio was nothing on the record 
to indicate that tho plaintiff had suffered injury 
oithor to his social standing or to his reputation, 
nor any ovidonco indicating any measuro of damages 
for such injur}'. 

Held, further, that tho fact that a man had 
morely becomo tho butt of his acquaintances* jests, 
or had experienced a fooling of shame, did not 
constitute an injury for which damages could bo 
awarded in a suit of this nature. 

Mr. Manny Thin , for the Appellaut. 

Mr. Tin i Din , for the Respondent. 

JUDGMENT. — Respondent sued appellant 
for damage for Rs. 200 for breaoh of contract 
of marriage and was awarded Rs. 30— Rs. 13 
beiug loss incurred by him over purohase of 
furniture for the marriage and Rs. 17 fJr 

injury to his reputation in public.” Both 
sides appealed, and the District Court in¬ 
creased damages to Rs. 20 for the furniture 
and Rg. 30 for “ injury to his sooial 
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standing and his reputation.’* The 
defendant now appeals on the grounds (1) 
that the suit did not lie, and (2) that there 
was no evidence of actual loss over the furni¬ 
ture or of actual damage owing to alteration 
of his social condition or reputation. 

The case of Purshotamdas Tribhovanaas 
v. Purshotamdas Mangaldas (1) is author¬ 
ity for damages for breach of a con¬ 
tract of marriage being awarded to a 
man, and, as the District Court points out, 
the ruling of Maung Hmaing v. Ma Pwa Me 
(a) is authority that between Burmau Bud¬ 
dhists a suit by the man will lie unless it can 
be shown to be forbidden by the Burmese 
Buddhist Law. Section 63, Vol. 2, of the 
late Kin Wun Mingyi’s Digest was quoted 
as forbidding such a suit. In my opinion 
that seotion deals with ouly the particular 
circumstances therein set forth. Section 74 
appears to be direct authority that under 
other circumstances such a suit might lie. 

I consider, however, that the second ground 
is one of substance. As regards the furni¬ 
ture the facts found by both Courts are that 
in consequence of appellant’s promise to 
marry him respondent bought furniture and 
household effects to the value of some Rs. 128 
which apparently he still has. One witness 
only says that no Burman Buddhist would take 
them off his hands as they would be regarded 
as unlucky. The respondent never alleged 
this, nor did he either in his plaint or in his 
evidence claim to have suffered actual loss 
over the purchase of these articles. There 
is no evidence whatever that he has made 
any attempt to re-sell any of them, or what 
amount he would be l kely to realise for them 
from a person not a Barman Buddhist, or 
otherwise averse to buying them; nor is there 
• any evidence that some if not all the articles 
are not such as to be of use to himself. 
- Thus it cannot be said that there is any 
■ evidence at all of actual loss having been 
sustained by reason of his purchase, much 
less of what the amount of that loss was, 
and, therefore, there was nothing to base the 
finding of either Rs. 13 or 30 upon. As 
to the other item the plaint merely alleges 
that appellant’s breach of her promise has 
caused great pain of mind and unhappiness 
to respondent, his parents and relations. 

(1) 21 B. 23. 

(2) S. J. 533. 


In this suit obviously the effect upon 
respondent himself can alone bo considered. 
In his evidence he merely says that his 
friends and associates jeered at him and 
he felt much shame on account of the 
matter. His witnesses do not speak to any 
other consequences of the breach than a 
feeling of shame on the part of respondent. 
I find nothing on the record to indicate 
that he has suffered injury either to his 
social standing or to his reputation, much 
less any evidence indicating any measure 
of damages for such injury. In my opinion 
that a man has merely become the butt of his 
acquaintances jests, or has experienced a 
feeling of shame, does not constitute an 
injury for which damages can be awarded 
in a suit of this nature. I, therefore, reverse 
the decree of the District Court and dismiss 
the suit with costs in all Courts, Advocate’s 
fee in this appeal two gold mohurs. 

Appeal accepted . 


MADRAS HIGH COURT. 

Original Side Appeal No. 40 op 1910. 

March 23, 1914. 

Present :—Mr. Justice Sankaran Nair aud 

Mr. Justice Ayling. 

N. DURAISWAMI CHETTY— Appellant 

versus 

N. GOVINDU CHETTY and another— 

Respondents. 

Civil Procedure Code (Act V oj 1908), O. XIX , r. 3 
— Affidavit , meaning of. ’ 

A statement which merely recites facts to the “best 
of the information and belief” of the deponent, but 
does not state the source of his information, is not an 
“affidavit” within the meaning of Order XIX rule 3 
of the Code of Civil Procedure, and cannot be used as 
evidence in any judicial proceeding. 

Young Manufacturing Company Limited , In re J. L. t 
Young v. J.L. Young Manufacturing Company Limited\ 
(1900) 2 Ch. D. 753; 69 L. J. Ch. 868; 83 L. T. 418- 49 
W. N. 115, followed. 

Appeal from the decree of the Hon’blo 
Mr. Justice Wallis, dated the * 9th day 
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of August 1910, in the exercise of the Ordi¬ 
nary Original Civil Jurisdiction of the High 

Court find made in Civil Suit Xo. 6 of 1903. 

Mr. K. Uamnchandran , for the Appellant. 

Mr. Ik. V. Bangosvami Aiyangar , for the 
Respondents. 

This appeal coming on for hearing on 
26th and 27th August 1912 and having 
stood over for consideration till 29th August 
1912, the Court (Benson, Offg. C. J., and 
Sankaran Nair, J.,) delivered the following 

JUDGMENT.— A preliminary decree for 
partition was passed on the 23rd July 1909 
directing that an account should he taken 
of the assets and liabilities of the joint 
Hindu family to which the parties belonged. 
The decree also contained the following 
directions. — 'Each party hereto for the 
purpose of taking the said accounts do, on or 
before the 23rd day of August 1909, file in 
Cuuit his account of all the property, both 
moveable and immoveable, in his possession; 
and also of family credits and liabilities 
verified by the affidavit of himself or some 
duly qualified person; and that each party do, 

on or before the 6th day of September 1909, 
file in Court statements, surcharges and 
objections thereto; and all parties shall be 
entitled to inspect all books of account and 
papers and the said statements of accounts 
and objections.” On the 23rd August the 
plaintiff filed bis statement of accounts. 
There was no statement of objections or 
surcharges filed by the 1st defendant-appel¬ 
lant before us, before the 6th September. 
He, however, made an application on the 16th 
November for leave to file the statement. 
That application wrs rejected by the learned 
Judge and he proceeded to determine the 
case on the evidence before him. His judg¬ 
ment so far as it is material runs as 
follows:—“The plaintiff’s account verified by 
affidavit is the only evidence before me. I 
find that the properties available for division 
are those set up in the affidavit filed by the 
plaintiff on 23rd August 1909.” In the so- 
called affidavit referred to, the plaintiff stated 
as follows: — 

“The particulars given below represent to 
the best of my information and belief the 
credits and liabilities of the said joint fami¬ 
ly.” Among the particulars so given are 
mentioned the following items which form 
the subject-matter of this appeal : 




Rs. 

a. 

p. 

Cash collections 

• • • 

1,370 

0 

0 

Money paid as compensa¬ 




tion to the husband of 




one Manikammal 

• • • 

250 

0 

0 

Capital in riee and 

malt - 




g,ii business 

• • • 

3,C00 

0 

0 

Profits from the rice 

and 




Maligai business 

from 




the year 1902 up to 




date 

• i • 

7,000 

0 

0 


This was accordingly held to be family 
property available for partition. In appeal 
it is contended before us that this statement 
filed by the plaintiff on 23rd August is not 
evidence against the 1st defendant and 
should not have been made, therefore, the 
basis of any decision against him. It is 
not denied that if it is an affidavit it would 
be evidence in the case. Aud the main 
question that is argued before us is whether 
this is an affidavit. 

Order XIX, rule 3, of the Civil Procedure 
Code runs thus: — 

“Affidavits shall be confined to such facts 
as the deponent is able of his own knowledge 
to prove, except on interlocutory applications, 
on which statements of his belief may be 
admitted: provided that the grounds thereof are 
stated." It is argued before us that this 
statement was not filed on an interlocutory 
application and, therefore, any affidavit to be 
received in evidence should be confined to 
facts within the plaintiff's knowledge; and 
secondly , even on interlocutory applications 
on which statements of belief may be accept¬ 
ed it is essential that the grounds thereof 
should be stated; and reliance is placed on the 
decision in Young Manufacturing Company 
Limited , In re J. L , Young v. J. L. Young 
Manufacturing Company Limited (1). This 
is a decision on Order XXXVIII, rule 3, of 
the English Rules of Practice of the Supreme 
Court which runs in the same terms. In 
that case the Lord Chief Justice said; *'I 
notice that in several instances the deponents 
make statements on their 'information and 
belief’ without saying what their source of 
information and belief is, aud in mauy 
respects what they so state is not confirmed 
in any way. In my opinion so-oalled 
evidence on ‘information and belief* ought 

(D (1930) 2 Ch. T). 753; 03 h . J. Ch, 833; 83 L. T. 
•11«; 49 W. R. 115. 
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not to be looked at at all, not only unless the 
Court can ascertain the source of information 
and belief, but also unless the deponent's 
statement is corroborated by some one who 
speaks from his own knowledge. If such 
affidavits are^made in future, it is as well 
that it should be understood that they are 
worthless and ought not to be received as 
evidence in any shape whatever; and as soon 
as affidavits are drawn so as to avoid 
matters that are not evidence, the better it 
will be for the administration of justice.” 
Order XIX, rule 3, of the Civil Procedure 
Code is quite clear. We are, therefore, con¬ 
strained to hold that the statement filed by 
the plaintiff is not an affidavit and, therefore, 
not evidence against the 1st defendant. It is 
conceded that there is no other evidence in the 
case. It appears, however, from the judgment 
of the learned Judge dated 151h December 
that his attention was not drawn to the fact 
that the statement of the plaintiff was based 
only on information and belief though the 
Pleader for the defendant may have argued 
that this statement is not evidence against 
him. We think, therefore, the plaintiff 
should be given an opportunity of proving 
his statements. We accordingly request 
the learned Judge to give the plaintiff 
an opportunity of adducing evidence to 
prove his allegations in his statement and 
return a finding on the question whether the 
plaintiff has proved that the amount afore¬ 
said or any portion thereof is family pro¬ 
perty. 

Seven days will be allowed for filing objec¬ 
tions. The appellant prays that he may be 
allowed to call evidence before the learned 
Judge. We leave that question to be deter¬ 
mined by him. 

In compliance with the order contained in 
the above judgment the Hon’ble Mr. 
justice Wallis sitting in the Original Side of 
the High Court returned the following 

FINDING.—This suit having been heard 
on the 11th October 1912, 12th November 
1912, and 28th March 1913 and coming on 
this day (4th April 1913) on reference for 
the finding called fcr by the Appellate Court 
in the presence of Mr. W. V. Rungasamy 
AiyaDgar, Vakil for the plaintiff herein, of 
Mr. K. Ramachandran, Vakil for the 1st 
defendant, and of Mr. T. Ethiraja Mudaliar, 
Vakil for the 2nd defendant, and upon reading 


the appeal judgment and order made herein 
and dated the 29th day of August 1912, 
the order m^de herein and dated the 
12th day of November 1912, the report of 
the Commissioner appointed herein filed cn 
the 15th day of January 1913, the statement 
of objections of the 1st defendant filed on the 
28th day of January 1913, the order made 
herein and dated the 28th day of March 
1913 and the further report of the said Com¬ 
missioner filed herein on the 3rd day of 
April 1913: This Court doth find that in 
respect of items Nos. 1 and 2 referred to in the 
said appeal judgment the full amount of 
those two items are family properties and that 
in respect of items Nos. 3 and 4 of the said 
judgment there is only a sum of Rs. 777-5 3 
belonging to the joint family as shown hero- 
under, i.e., the total amount, cf assets in the 
rice and maligai business with the 1st 
defendant herein is Rupees two thousand 
one hundred and five, aurias eleven and pies 
eight (Rs. 2,105-11-8), the sale price of the 

outstandings purchased by the 1st defendant 
is rupees three thousand five hundred and 
five (Rs. 3,505), and the amount allowed to 
the 1st defendant as per order of this Court 
dated the 23th March 1913 is rupees seven 
hundred and fifteen (Rs. 715), and that the 
balance due by the 1st defendant is rupees 
four thousand eight hundred and ninety-five, 
annas eleven and pies eight (Rs. 4,895-11-8), - 
and that the net amount of assets in the 
hands of the 1st defendant divisible among 
the parties hereto, after deducting therefrom 
the sum of rupees four thousand, one hundred 
and eighteen, annas six and pies five 
(Rs. 4,118-6-5) the debts d ue by the ir¬ 
recoverable business is rupees seven hundred 
and seventy seven, annas five and pies three 
(Rs. 777*5-3); and this Court doth order that 
the remuneration of Mr. R. Subraraania 
Aiyar, the Commissioner appointed herein, be 
fixed at the sum of rupees four hundred 
(Rs. 400) and that the same be paid by the 
1st defendant in the first instance and divid¬ 
ed between the plaintiff and the 1st defend¬ 
ant herein. 

This appeal coming on Friday, the 13th 
of February 1911, and having been posted 
to be spoken to this day for final hearing 
after the return of the above finding upon the 
issue referred by the Appellate Court for trial, 
the Court delivered the following 



3 SO 


INDIAN CASKS. 



MAUNG RYAW YAN V. MA NYO D. 

JUDGMENT. — We accept the finding and 
modify the decree in accordance Therewith. 
Each party will bear his own costs in this 
appeal. 

Decree modified. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 100 of 1912. 

July 22, 1913. 

Present: —Mr. Justice Parlett. 

MAUNG KYAW YAN— Defendant 

—Appellant 
versus 

MA NYO U —Plaintiff—Respondent. 

Buddhist Txiw — Divorce—Cruelty — Caprice — Petty 
quarrels. 

A divorce caunot be granted on mere caprice, and 
petty quarrels must not be magnified into acts of 
cruelty and ill-treatment of a nature sufficiently 
grave to justify divorce. 

Mi Po Du v. Maung Shwc Bank , S. J. 007, followed. 

Ma Ein v. Tc Maung , 3 Ind. Cas. 715, 5 L. B. It. 87, 
referred to. 

The parties had both been married before, the 
defendant being 53 and the plaintiff 40 years of ago, 
the latter having a family by her former marriago. 
They lived together for two years, perhaps not as 
amicably as might be. On the 28th Octobor 1911 
the appellant missed rice, plantains and cocoannts 
and accused his wife of taking them to givo to her 
children and told her to go away from his house* 
She did so and went to her parents’ house. Sho then 
attempted to get a divorce before the headman with¬ 
out success and on the 11th November 1911, the 
14th day after the quarrel, she filed a suit. A decreo 
as if by mutual consent was given for divorco and 
confirmed on appeal. Second appeal was lodged: 

Held , that the facts stated abovo did not constitute 
such cruelty as entitled the plaintiff to a divorce, even 
as by mutual consent, and that the matter was a 
petty quarrel such as a Court should not treat as 
sufficient ground fora divorce on any terms. 

Mr. K. B. Banerji , for the Appellant. 

Mr. Karako , for the Respondent. 

JUDGMENT.—Respondent sued appellant 
for a divorce on the ground of ill-treatment 
and obtained a decree for divorce as if by 
mutual consent, which has been confirmed on 
appeal. This appeal is lodged on the ground 
that tl.c decree was passed on grounds insuffi¬ 
cient in law. Various rulings have been cited 
in the lower Courts and in this Court. As 
regards Ma Ein v. Te Maung (1) the question of 
the grounds on which a divorce as by mutual 
consent could be obtained by a wife after 

(1) 3 ind. Cao. 710; 5 L. B. U. 87. 


ill-treatment was not raised or decided. 
No doubt the D pper Burma case of Maung 
Pye v. Ma Me (2) lays down that miscon¬ 
duct on the part of a husband, which may 
not in itself be sufficient to entitle a wife 
to divorce under the rule of separation where 
the husband is the offender, may nevertheless 
be sufficient to entitle her to insist on a 
divorce as by mutual consent. I should be 
loth to question so high an authority Dor is 
it necessary to do so, for it does not lay 
down that the ill-treatment to be sufficient 
for a divorce by mutual consent need not 
be of a substantial nature, where it is clear 
that in that particular case the ill-treatment 
was very severe, varied and protracted. 
So far as I am aware the dictum of the 
learned Judge in Mi Po Du v. Maung Shtoe 
Bank (3), that a divorce cannot be granted 
on mere caprice and that petty quarrels 
must not be magnified into acts of oraelty 
and ill-treatment of a nature sufficiently 
grave to justify divorce, has never been 
dissented from, and becomes, it appears to 
me, of even greater weight as civilization 
and enlightenment progress. 

The faots in the present ouse are that the 
parties had both been married before, 
appellant being now 53 and respondent 40 
years of age, the latter having a family by 
her former marriage. They lived together 
for two years, perhaps not always as 
amicably as might be, and on 28th October 
1911 appellant missed rice, plantains and 
coooanuts, and accused his wife of taking 
them to give to her children, and told her 
to go away from his house. She did so, 
and went to her parents* house. She then 
attempted to get a divorce before the head¬ 
man without success, and on 11th November 
1911, i. e ., the fourteenth day after the 
quarrel, she filed this suit. Respondent 
aaked her to return to him and she refused. 
The question is whether, in law, these faots 
constitute such cruelty as to entitle her to 
a divorce, even as by mutual consent. I 
have no hesitation iu holding that they d6 
not. It is a misuse of terms to say that 
appellant brought an unfounded charge of 
theft against his wife and turned her out 
of the house. He was, no doubt, annoyed 
at the loss of his things, and perhaps not 

(2) 2 U. B. R. (1902-03) (3. 

(») S. J. 607. 
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unnaturally assumed that bis wife's former 
family, who appear not to live with them, 
had had the benefit of them, and this he 
would naturally resent. Clearly telling her 
to leave the house was no hardship to her, 
as she had her parents’ house to go to 
and was ready enough to go; while appel¬ 
lant was auxious to make amends. I 
consider that the matter was a petty quarrel 
such as a Court should not treat as sufficient 
ground for a divorce on any terms 

T, therefore, reverse the decree of the 
District Court, and dismiss the suit with 
costs, Advocate’s fee in this Court two gold 
mohurs. 

Appeal accepted. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 957 of 1911. 

December 6 , 1913. 

Present :—Sir Arthur Reid, Kt., Chief 
Judge, and Mr. Justice Beadon. 

MIR KHAN and others—Plaintiffs— 

Appellants 

versus 

RAHMAN and others—Defendants— 

Respondents. 

Res judicata— Question decided against a pro forma 
defendant, when not res judicata. 

When in a previous suit, there was no contest be¬ 
tween those defendants, who were merely joined pro 
forma, and the plaintiffs of that suit in regard to the 
claim made by the latter, the decision in that suit 
does not operate as res judicata in a subsequent suit 
brought by the pro forma defendants of the 
first suit against the real defendants as well as the 
plaintiffs of that suit, when in the subsequent 
suit there is no contest between the plaintiffs of 
the first suit, who thus assume the role of pro forma 
defendants in the subsequent litigation, and the pro 
forma defendants of the first suit, who are the plaintiffs 
of the subsequent suit. 

First appeal from the decree of the Dis¬ 
trict Judge, Hissar, dated the 24th April 
1911, dismissing plaintiffs’ suit. 

Mr. Nand Lai , for the Appellants. 

Mr Altbar JJmar , for the Respondents. 

JUDGMENT.—The present suit relates 
to fth share (*. e., a share described as 7| 
biswas out of 20 biswas ) of the entire village 
of Dadupur, Pargana Fatehabad, District 

Hissar. 


Nadir son of Nanak was originally formal 
defendant No. 5, but he subsequently joined 
the plaintiffs and is now one of the plaint¬ 
iffs appellants. Rahman, Kamala, Piru 
and Punnu defendants (Nos. 1 to 4) who 
are the chief defendants-respondents at 
present hold frds of the village, defend¬ 
ants Nos. 53 to 87 who at present hold 
3 rd of the village are representatives of 
Ram SiDgh and Nidhan Singh, deceased, 
and are formal defendants-reepondents and 
the remaining defendants-respondents are 
also formal having interests in the village 
such as those of tenants and lessees. The 
entire village having been purchased by 
one Narain Singh, the present chief de¬ 
fendants (Nos. 1 to 4), with a view to 
claiming pre emption, entered into an 
agreement with Ram Singh and Nidhan 
Singh (represented by defendants Nos. 53 
to 87) by which the latter in consideration 
of their paying a share of the expenses 
of the litigation and a share of the price 
were to get 3 rd of the village. 

Accordingly the chief defendants (Nos. 
1 to 4) instituted a suit against Narain 
Singh, and on llth December 1908 they 
got a decree for pre-emption on payment 
of the sum of Rs. 25,500 which was duly 
deposited in the Treasury on 25th February 
1909 within the fixed date. 

On the 2nd March 1909, the chief 
defendants (Nos 1 to 4) executed a deed 
by which they sold |th share (7| biswas 
out of 20 biswas) of the village to the 
plaintiffs-appeliants for Rs. 12,500. This 
deed was duly registered on 3rd March 
1909, and after a reference to the decree 
for pre-emption it sets forth that the 
price of Rs. 12,500 had been paid in 
full by the vendees in certain specified 
shares and that the money had been re¬ 
ceived from the vendees for payment of 
the pre-emption money. 

On the strength of the agreement which 
the chief defendants (Nos. 1 to 4) entered 
into with Ram Singh and Nidhan Singh 
(represented by defendants Nos. 53 to 87) 
the latter sued the former for Jrd of the 
village and made the present plaintiffs- 
appeliants co defendants in the suit. The 
chief defendants (Nus. 1 and 4) erutesfed 
the suit and their pleas, after an allegation 
that the representatives of Ram Singh and 
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Nidhan Singh had failed (o pay their share 
when the sum of Re. 25,500 was paid in 
the pre-emption saifc, contained the follow¬ 
ing statement:—“Consequently we caused 

Rs. 12,500 to be deposited in the treasury 
by Mir Khan, Ibrahim, Kadir, Sultan, 
Nadir, Nura, Kamala, Nizam and Nihal, 
defendants (present plaintiffs-appellants), 
and they have been put in possession of 
7| bisivas share.” The result of the suit 
was that the representatives of Ram Singh 
and Nidhan Singh by the decree obtained 
ird of the village from the chief defendants 
(Nos. 1 to 4) on payment to them of a 
certain sum of money. It is not quite clear 
whether the sum was Rs. 8,000 or 8,500, 
but the exact sum is immaterial for the 
purposes of the present case. 

The chief defendants (Nos. 1 to 4) now 
repudiate the right of the plaint iffs-appel- 
lants to a share of the village, and 
consequently in the present suit the plaintiffs- 
appellants claim the share covered by the 
sale-deed in their favour dated the 2nd 
March 1909. 

The registered deed itself and the pleas 
of the chief defendants (Nos. 1 to 4) iu 
the suit by the representatives of Ram 
Singh and Nidhan Singh establish beyond 
doubt that there was a completed sale for 
consideration to the plaintiffs-appellants and 
in fact the chief defendants (Nos. 1 to 4) 
do not really deny this. In their pleas in 
the present case they, no doubt, say that 
the consideration was fictitiously overstated 
by Rs. 3.0C0 in the deed but they admit 
that the alleged real consideration of 
Rs. 9,500 was duly paid. 

In effect the defence of the chief de¬ 

fendants (Nos. 1 to 4) is that the land which 
is the subject of the present suit is the 
same as that which was the subject of 
the suit by the representatives of Ram 
Singh and Nidhan Singh ; that in that suit 
in which the present plaintiffs-appellants 
were joined as defendants, it was finally 

decided that the representatives of Ram 
Singh and Nidhan Singh and not the present 
plaintiffs-appellants were entitled to this 
land; that the question of the plaintiffs- 

appellanls’ title cannot be re-opened; and 
that, the present claim against the chief 

defendants (Nos. 1 to 4) canr.ot. be maintain¬ 
ed. 


In accepting this defeuce and in dismissing 
the suit the lower Court appears to have 
entirely misunderstood the nature of the 
two transactions and the nature of the 
previous suit. 

The chief defendants (Nos. 1 to 4) 
expected to get and did in fact get the 
whole village by preemption.. By one 
transaction they transferred 3 rd (or 8/24th) 
of the village to Ram Singh and Nidhan 
Singh for consideration, i.e, % payment of 
part of the expenses of the pre-emption 
suit and payment of the lump sum which 
the representatives of Ram Singh and 
Nidhan Singh had to pay to the chief 
defendants before they could enforce their 
decree. 

By the other transaction the chief de¬ 
fendants transferred gth (or 9/24th) share 
of the village to the plaintiffs-appellants 
for consideration, i.e. % the payment by 
plaint.iffs-appellauts of part of the pre¬ 
emption money. Thus after these two 
transactions the share of the village which 
remained for the chief defendants (Nos. 
1 to 4) was 7/24th share and they 
are obviously not entitled to more than 
this share. 

The representatives of Ram Singh and 
Nidhan Singh in their suit claimed the 
3 rd share which had been transferred to 
them and did not claim the gth share or 
any part of it, which had been transferred 
to the present plaintiffs-appellants. There 
was thus no contest in that suit between 
the representatives of Ram Singh and 
Nidhan Singh and the present plaintiffs- 
appellants and the latter were merely 
joined ns formal defendants because by 
reason of the sale to them they had acquired 
an interest in the village. 

Similarly in the present suit the plaintiffs- 
appellants claim the gth share which was 
transferred to them and do not claim the 
3 rd share or any part of it which was 
transferred to Ram Singh and Nidhan Singh. 
There is thus no contest in this suit between 
the plaintiffs-appellants and the repre¬ 
sentatives of Ram Singh ar.d Nidhan Singh 
and the latter have merely been jciued as 
formal defendants because they are 03 *sharers 
in the village. 

Thus it. is obvious that the plaintiffs* 
appellants’ claim is iu no way barred by 
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the previous suit and they are clearly 
entitled to take from the chief defendants 
(Nos. 1 to 4) the property which they claim 
in the plaint. 

The chief defendants-respondents (Nos. 1 
to 4) through Counsel have alleged in this 
Court that since the 29th July 1911, when the 
appeal was instituted, the consideration for 
the sale which was deposited ia the treasury 
has been refunded to the plaiotiffs-appellantp. 
The plaintiffs-appellants deny this, and 
seeing that the money which was paid by 
the plaintiffs-appellants was deposited in the 
treasury for payment to Narain Singh, 
vendee, in the pre-emption suit and that pos¬ 
session was delivered to the chief defendants- 
respondents under the pre emption decree it 
is prima facie improbable that any portion 
of it can have been refunded to the plaintiffs- 
appellants. No doubt, the plaintiffs-appel¬ 
lants cn 31st October 1911 withdrew a 
sum of Rs. 7,613-10-0 from the treasury but, 
if (as appears to be the case, this money 
was a deposit made in connection with the 
suit by the representatives of Ram Singh 
and Nidhan Singh, it is not easy to see 
how it can nave any connection with the 
consideration of the sale now in question. 
The chief defendants-respondents, however, 
assert positively that a sum of R 3 . 9,500 
which was deposited by the plaintiffs appel¬ 
lants in the pre-emption case on account of 
consideration for the sale now in question 
has been refunded to the plaintiffs-appel¬ 
lants, and, if this is so, the money so 
refunded must be re-paid by the plaintiffs- 
appellants before they can be given the 
property which they claim. 

From the records before us we cannot 
decide definitely whether or not such a 
refund’ has been made but, as the point is 
one which can, without difficulty, be deter¬ 
mined in execution of the decree, it is un¬ 
necessary to further delay the disposal of 
the appeal by a remand. We accordingly 
accept the appeal and setting aside the 
lower Courts’ decree dismissing the suit 
we decree the plaintiffs* claim subject to the 
conditions: — 

(1) That the share decreed to the plaintiffs 
will be taken from the chief defendants 
(Nos. 1 to 4) and not from the ^rd share 
belonging to the representatives of Ram 

gingh and Nidhan Singh (defendants Nos. 53 


to £7); an d (2) that if the consideration of 
the sale-deed dated 2nd March 1909, which 
was deposited in the treasury on 25th 
February 1909, in connection with the chief 
defendants’ pre-emption suit against Narain 
Singh or any portion of it has been refunded 
to the plaintiffs the sura so refunded must 
be re-paid by the plaintiffs into Court for 
payment to the chief defendants (Noe. 
1 <0 4) before the plaintiffs are given posses¬ 
sion of their share under the decree. The 
chief defendants Nos. 1 to 4 will pay the 
plaintiffs-appellants’ costs throughout. 

Appeal accepted. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 180 op 1911. 

January 10, 1913. 

Present :— Mr. Justice Parlett. 

MAUNG THA DUN —Appellant 

VGTSU S 

S. S. CHOKALINGAM CHETTY— 

R ESI ONDENT. 

Civil Procedure Code (Act V of 1908,), O. XXI , 
r. 9L- Setting aside auction sale on ground that judg - 
ment-dehtor had no saleable interest in part of property 
— Fraud of decree-holder—Purchaser not misled thereof. 

Where an auction-purchaser of a certain land 
with two houses on it found that the judgment- 
debtor had interest only in the houses and not 
in the land and then sought to set aside the sale: 

Held, that rule 91 of Order XXI did not apply 
where the judgment-debtor had no saleable interest 
in a portion only of the property sold at the 
auction: 

Held, further that the contention that the decree- 
holder knew that the judgment-debtor had no 
interest in the land and fraudulently concealed that 
knowledge was not supported by the fact found 
in the case,and that even if fraud was resorted to 
the plaintiff was not misled by it. 

Ram Coomo.r Dey v. Shushee Bhushun Ghose, 9 C. 
626; 7 Ind. Jur. 603; Shanto Chandar Mukerjee v. Nain 
Sukh, 23 A. 355; A. W. N. (1901) 101, and Muhammad 
Rahmit-Ullah v. Baclicho, 27 A. 537; A. W. N. (1905) 
99; 2 A L. J. 244, followed. 

Sonaram Dass v. Mohiram Dass , 28 C. 235, dis¬ 
tinguished. 

Mr. Villa , for the Appellant. 

Mr. A. B. Barter,i, for the Respondent. 

JUDGMENT.—At an auction sale held in 
execution of a mortgage decree against the 

late Mg. Gale, appellant bought for 
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Rs. 2,490 two bouses and the land they 
stood on. It lias now been finally held 
that Mg. Gale had no right, title or interest 
st all in the land. The houses without the 
land are valued by appellant at Rs. 200, 
and there is evidence that their value does 
not exceed Rs. 600. The purchaser sues 
the decree-holder and the judgment-debtor’s 
legal representative to set aside the sale 
altogether and to recover his purchase-money 
with interest, his claim against the 
judgment-debtor’s legal representative being 
in her representative capacity and to the 
extent only of the surplus over and above 
the decretal amount which may come into her 

hands. 

The main argument for the sale to be set 
aside is that the interests in the land and 
in the houses on it were separable, and 
that as the judgment-debtor had no saleable 
interest at all in the land, the entire sale 
can b 9 set aside under rule 91 of Order 
A XI. There is abundant authority that this 
rule does not apply where th6 judgment- 
debtor has no saleable interest in a portion 
only of the property though the majority 
of the cases quoted [Ram CJoon.ar Dey v. 
Shushee Bhuehun Qhose (1); Shanto Ghandar 
Mukherjiv. Natnsukh(2)\ Muhammad Rahmat • 
JJllah v. Bachcho (3)] refer to sales of pro¬ 
perty in the whole of which the judgment- 
debtor had only a partial interest. But the 
Calcutta case of Sonaram Dnss v Afohiram Dass 
(4) is exac'ly like the present case, inasmuch 
as there the judgment-debtor had an interest 
in a portion only of the land sold, and 
none whatever in the remainder, and it was 
held following an earlier Madras case Sunday a 
Qopal-in v. Venkatavaradu Ayyangar (5) 
that the sale could not merely on that ground 
be set aside, nor could the auction-purchaser 
claim a refund in proportion to the extent to 
which the judgment-debtor had no interest 
in the property sold. 

The next ground advanced is fraud on the 
part of the decree-holder, the allegation 
being that he knew the judgment-debtor had 
no interest in the laud and that his conceal¬ 
ment of that knowledge and his bringing the 

(1) 9 0. 6261; 7 Ind. Jur. 603. 

(2) 23 A. 355; A. VV. N. (1901) 101. 

(3) 27 A. 537; A. W. N. (1905) 99; 2 A. L. J 244. 

(4) 28 C. 235. 

(6) 17 M. 228; 3 M. L. J. 293, 


land to sale constituted fraud, appellant being 
thereby induced to buy. Both the lower 
Courls fully set out the facts, and the Sub- 
Divisional Court decided that the decree- 
holder did Dot know the judgment-debtor 
had no interest in the land. The Divisional 
Court indeed was of opinion that he knew 
of Ma Ma Gyi’s application, but whether 
that of 23rd October 1908, or that of 27th 
February or that of 24th March 1909 is not 
stated; neither is there evidence on which 
the opinion is based, and I find none: on the 
contrary, there is evidence that his Pleader 
knew nothing of her first petition when he 
filed his application for review of judgment 
on 29th October 1908. On the other hand, 
there is a good deal of evidence tending to 
show that he believed the judgment-debtor 
had an interest in the land as well as in the 
houses thereon. On the very day of Ma Ma 
Gyi’s deed of gift to him, the land was 
changed from her name to his in the Revenue 
Registers. In the mortgage-deed of 19th 
November 1906 he mortgaged the land as 
well as the houses to the deoree- 
holder: whou he obtained a deoree not covering 
the land he got his Pleader, who had no 
knowledge of Ma Ma Gyi’s claim to it, to 
apply for a review, and obtained it. When 
Ma Ma Gyi sued to establish her right to the 
land both the decree-holder and appellant 
contested her suit up to the highest Court on 
the grounds that she had transferred the land 
as well as the bouses. The finding of the 
Sub-Divisional Court on the point was dearly 
justified. At the hearing plaintiff endeavour¬ 
ed to prove that Solayappa Chetty assured 
him that if the land was not comprised in the 
property sold he would refund the money: 
t he only support for this is the evidence of a 
man once in Jail, a rent-free tenant and 
former witness of plaintiffs, but there is 
evidence that Solayappa was not in this 
country at all during the suit of at the time 
of the sale. The allegation cannot be believed. 
In this appeal it was urged that on the 
authority of Mohamad Kala Mea v. A . 
Harperuik ( 6 ) the sale should be set aside. 
In that case the purchaser was misled by an 
inaccurate statement as to the property 
being sold made at the sale by the Court s 

(6) 1 Ind. Cas. 122; 5 L. B. R. 25; 19 M. L. J, 116 
36 C. 323; 11 Bom. L. R. 227; 9 0. L. J. 166; 5 M. L. 
T. 126; 13 C. W. N. 249; 6 A. L. J. 34 (P. 0.)j 36 
I. A. 32. 
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Officer. . In the present case there was nothing 1 
of the kind. That when the sale was ordered 
under the original mortgage decree the bailiff 
was expressly warned not to sell the land is 
immaterial. The Court reviewed that judg¬ 
ment including the land and expressly 
ordered the bailiff to sell the land as well as 
the houses. The bailiff explained and carried 
out those orders: it was his duty to do nothing 
more; nor would he have been justified in 
doing more. Appellant alleged in his evi¬ 
dence that the bailiff told him that the land 
was for sale and if there were any complica¬ 
tions the Court would, or might, refund the 
money. This is denied and is improbable in 
the extreme and cannot be believed. 

Apart, however, from all this there is an 
admission by plaintiff himself which I 
consider completely puts him out of Court as 
regards his pleas of fraud on the part of the 
decree-holder or misrepresentation by the 
bailiff. He swore before the purchase, I 
understood that the land, i.e ., houses and site, 
belonged to Ma Ma Gyi,” in other words even 
if the decree-holder had concealed this know¬ 
ledge and even if the bailiff made a misre¬ 
presentation, the plaintiff was not misled 
thereby. He bought the property knowing 
Quite well that the title to the land was 
uncertain, and with his eyes fully open to the 
risk he was running. 

His appeal is dismissed with costs. 

Appeal dismissed. 
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~ ouerea to sell his share of a 

certain jote to S but S refused to buy. Subsequently A 
executed a kobala conveying the share to B, an 
outsider, for Rs. 300; but no consideration passed 
then, and there was no delivery of possession. 
Hjiving become aware of the execution of B’s 
kooala, S approached A and obtained another kobala 
purporting to transfer the share to him for Rs. 400 
The latter transaction fell through owing to S' s 
failure to produce the purchase-money at the time 
of registration; but the transfer to B was completed 
by the payment of the consideration by Rand the 
registration of his kobala . S then duly performed the 

ceremonies prescribed by the Muhammadan Law and 

eventually brought a suit to enforce his ricrht: 

f H . e x l(1, ^ ^ th< ! fc S ’ s ri £ hfc dl ’d not arise when he heard 
of the execution of B’s kobala although that was 

sufficient under the Muhammadan Law to pass the 
share to B, but it arose when it came to hi S P know- 
ledge that the registration required by the general 
law to complete the transfer bad been effected- 

Jankt v. Girjadat , 7 A. 432 (F. B.) ; A. W. N. ’(1885) 

.u, Begam v. Muhammad Yakub, 16 A. 344 (F R ). 

101 and Na i )n - un -nissa v. Ajaib All 
Khan. 22 A 343; A. W. N. (1900) 102, not followed. 

Jadu Lai Sahu v. Janki Koer, 35 C. 575 at p. 599 
tollowed. r 9 

(2) that, as 3’s right of pre-emption did 
not accrue until the transfer to B had been com¬ 
pleted by the registration of B’s kobala, S could 
not have lost it by anything done or omitted by 
him prior to that date. * 

Appeal from the decree of the Sub-Judge 
of Faridpur, dated January 31st, 1911, modi¬ 
fying that of the Sudder Munsif of Faridpur, 
dated September 25tb, 1909. 

Babus Baidyi Nath Butt and Puma 
Chandra Roy , for the Appellants. 

Babus Mohendru Nath Roy and Lai Mohun 
Banerjee, for the Respondents. 

JUDGMENT- 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 858 op 1911. 

March 9, 1914. 

Present .—Justice Sir Herbert Carnduff, 
Kt., and Mr. Justice Richardson. 
BUDHAI SIRDAR and others—Defendants 

—Appellants 

versus 

SONAULLA MRIDHA and others— 
Plaintiffs—Respondents. 

Muhammadan Law — Pre-emption—Right of pre¬ 
emption, when arises —Whether right arises before 
transjer to stranger is completed . 

A Muhammadan pre-emptor’s right of pre-emption 
does not accrue until the transfer to the stranger 
has been completed by the registration of the 
kobala . 


Carndoff, J.— This second appeal has been 
preferred against an appellate decree declar¬ 
ing aright of pre-emption under the Muham¬ 
madan Law of Shufa. The facts found 
may, for present purposes, be thus succinctly 
stated. 

The right is claimed by one Sonaulla in 
respect of the share of a jote which his 
co-sharer Ansaruddi has sold to an outsider, 
Budhai. Some time previously Ansaruddi 
had offered to sell the share to Sonaulla 
and Sonaulla had refused to buy. But when 
precisely this offer was made, and what 
were its terms, do not appear. After Sona- 
ulla’s refusal Ansaruddi, on the 14th 
December 1907, executed a kobala conveying 
the share to Budhai for Rs. 300; but no 
consideration passed then, and there was no 
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delivery of possession. Having become 
aware of the execution of Budhai’s kobala, 
Sonaulla approached Ansarnddi on the 23rd 
December and obtained another kobala 
purporting to transfer the share to him for 
Rs. 400. The latter transaction fell through 
owing to Sonaulla’s failure to produce the 
purchase-money at the time of registration; 
bat the transfer to Budhai was completed 
by the payment of the consideration by 
Budhai and the registration of his kobala 
on the 3rd of the following January. Of this 
completion Sonaulla heard on the 6th 
January, and ho thereupon duly performed 
the ceremonies prescribed by Muhammadan 
Law, and eventually brought the present suit 

to enforce his right. 

The Court of first instance held that 
Sonaulla had forfeited the right, first , by 
his initial refusal to purchase the share, 
and, secondly , by his failure to pay the pur¬ 
chase-money stipulated for in the kobala 
executed in his favour on the 23rd December. 
The lower Appellate Court has reversed 
this decision and decreed the suit, holding 
that Sonaulla’s right of pre-emption did not 
accrue until the transfer to Budhai had been 
completed by the registration of Budhai’s 
kobala on the 3rd January, and that, there¬ 
fore, Sonaulla could not have lost it by 
anything done, or omitted, by him prior to 
that date. 

In so far as the earlier offer and refusal 
are concerned there seems to me to be no 
difficulty in accepting the Subordinate 
Judge’s view. The appellants rely on Torul 
Romliar v. Musammat Achhi (1) and 
Kooldeep Singh v. Iiam Deen Singh (2). In 
the former case it was held that where a 
pre-emptor, on being asked as such to pur¬ 
chase, deliberately refuses to exercise his 
right of pre-emption, he cannot be allowed, 
on the incidental rule of Muhammadan Law 
that the pre-emptor’s title to purchase is 
not extinguished until the property has 
actually passed, to take the property away 
from a third party, who has purchased after 
having satisfied himself by careful inquiry 
that there is no other impediment. In the 
latter case it was laid down that a party 
must be deemed to waive his right of pre¬ 
emption when he declines the seller’s offer 

(1) 18 W. R. 401 5 0 B. L. R. 253, 

(2) 24 W. R. 10S. 


and the property is afterwards sold to 
another with his knowledge. But the facts 
connected with these oases are not fully 
reported; th9 facts relating to the present 
case are, as I have already stated, but imper¬ 
fectly known; and it is impossible to say 
whether the rulings referred to are or are 
not applicable. Moreover, these rulings are 
not consistent with the decision of the Full 
Bench of this Court in Qurdial Mundar v. 
Rajah Teknarayan Singh (3), or with the views 
expressed in Musammat Ladun v. Bhyro Ram 
(4), Mnssamct Soondur Kocr v. Lalla 
Rnghoobnr Dyal (5) and Jaliangcer Bnksh v. 
Bhickaree T.all (6). On principle, too, it 
would seem that the right cannot arise until 
there has been a sale to a third party; for 
the light of Shufa recognised by the Muham¬ 
madan Law is not the right of pre-emption 
known to the Roman Law, that is to say, the 
right arising out of an obligation on the 
part of an intending vendor to sell prefer¬ 
entially to the obligor if he offers as good 
conditions as any intended vendee, but rather 
the obligation attached to a particular status, 
which binds the purchaser from the person 
obliged to hand over the subject-matter to 
the other party to the obligation on 
receivirg the price paid by him for it. 
And all the authorities appear to be clear on 
the point that the right accrues only when 
the property has passed from the original 
owner to a purchaser. 

There remains the question whether Sonaulla 
lost his right of pre-emption by the course 

he took on the 23rd December when he had 

become aware of the execution of the kobala 

of the 14th in favour of Budhai and instead 

of proceeding to perform the preliminary 
ceremonies of tulab-i-mowasibat and ialab *%• 
istishad , entered into rival negotiations for 
the conveyance of the share to himself as an 
ordinary purchaser. The answer to this 
depends on whether Sonaulla’s right arose 
when he heard of the execution of Budhai a 
kobala , which was, under the Muhammadan 
Law, sufficient to pass the share to Budhai 
or not until it. came to his knowledge that 
the registration required by the general law 
to complete the trausfer had been effected. 

(3) 2 W. R. 215; B. L. R, Sup. Vol. ICO. 

(1) S \V. R. 255. 

(5) 10 W. R. 240. 

(TO 11 W. R. 71. 
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For, so far as I can see, there is nothing in 
the facts found in this connection to raise 
<iuy issue as to either estoppel or waiver. 

The point whether or not the Muhammadan 
law, pure and undiluted, is to be applied is 
one of considerable difficulty. Ifc would 
seem from the judgment in Najm-un-nissi 
v. Aiaib Ali Khan (7) to be accepted in the 
United Provinces, where cases of pre emption 
are much more frequent than in the lower 
Provinces of Bengal, as settled by the ruling 
of the Pull Bench of the Allahabad High 
Court in Janki v. Gi/jadat (3) and Eegam v. 
Muhammad Yakub (9), that, in considering 
whether a right of pre-emption has arisen, 
the Courts should apply the Muhammadan 
C*w alone and hold that, if and as soon as 
there is a complete sale under that law, 
although not under the general law, the 
right has accrued. But in one of the Pull 
Bench cases referred to Mr. Justice Mahmood 
raised a dissentient voice; in the other 
Mr. Justice Banerjee also differed from his 
brother Judges; and in each the agreement 
for sale had been followed by delivery of 
possession as well as payment of considera¬ 
tion. In Jadu Lai Sahu v. Janki Koer (10) 
this Court has recently referred to the 
difficulties that are likely to arise in apply¬ 
ing the principle that for the purposes of 
pre-emption it is necessary to follow the 
Muhammadan Law relating to sale, and 
refused to extend the Allahabad rulings to a 
case, such as this, in which there had been 
neither payment nor delivery of possession. 

And I confess that the weight of principle 
and logic seems to me to be on the side of 
the contention that the general law, which is 
paramount and has superseded the Muham¬ 
madan Law, shoald govern the incident of 

sae in applying the law of pre-emption. 

# 

On one point there seems to be absolute 
unanimity and it will be well to take it as the 
starting point. At the foundation of the 
Muhammadan Law on the subject lies 
the entire cessation of all right on the part 
of the original owner: for as I have already 
indicated, and as Air. Justice Alahmood 
aptly put it in Janki v. Girjadat (8), the 
right of Shufa is a right of substitution, 

(7) 22 A. 343; A. W. N. (190C) 102. 

(8) 7 A. 482; A. W. N. (1885) 97. 

(9) 16 A 344; A. W. N. (1894) 101. 

(10) 35 0. 575 at p. 699. 


CASES. 


and it pre-supposes not only a sale, but the 
transfer of all the right of the vendor to a 
vendee, whose place the pre-emptor is 
entitled to take. That being so, it would 
seem to be contrary to the spirit of the 
Muhammadan Law itself to enforce the right 
in respect of a transaction which would be a 
complete transfer of the vendor’s rights had 
that law continued to prevail, but is not so 
in fact by reason of the genoral law now in 
force. In other words, those used by Sir 
Roland Wilson at page 412 of his Digest of 
Anglo-Aluhammidan Law, Edition 4: “inas¬ 
much as the general law embodied in section 
54 of the Trausfer of Property Act, 1882, 
confessedly supersedes the Afuhammadan Law 
of sale on the question of what is necessary 
in order to trausfer the ownership of immove¬ 
able property to the purchaser, while the 
Aluhammadan Law itself requires that, for 
the purpose of pre-emption, there should 
be an entire cessation of ownership on the 
part of the seller, it would seem that wo 
are defeating, rather than giving effect 
to, that law in the sphere in which 
we profess to preserve it, if wo insist on 
ignoring a legislative change outside that 
sphere which has altered the legal procedure, 
for transferring ownership.” 

No doubt, difficulties may arise in 
practice whether the Muhammadan Law or 
the general law be applied strictly. If the 
latter, the pre-emptor must, where registra¬ 
tion is required, wait. for registration 
which may be deferred or dispensed with, 
and in the meantime he may be subjected to 
the evils which the Muhammadan Law of 
Shufa is directed against. If the former, 
his right might apparently—see Musammat 
La dun v. Bhyro Bam (4)—be defeated by a 
rescission of the contract for sale at any time 
before delivery of possession. It is, however, 
hardly necessary to pursue the matter 
further or to say more than that this case is 
on all fours with Jadu Lai Jaha v. Janki Koer 
(10) and that we follow our learned brothers 
in distinguishing the Allahabad cases and 
holding that, in circumstances such as those 
before us now, the right did not arise until 
the pre-emptor became aware of the regis¬ 
tration of the lobala conveying the property 
to Budhai. In this view I would dismiss the 
appeal with costs. 

Richardson, J.— I agree that the appeal 
should be dismissed. The main contention 
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urged on behalf of the defendants-appellants 
was that under the Muhammadan Law the 
plaintiffs lost their right of pre-emption by 
waiting till the conveyance to the defendants 
was registered. In support of this conten¬ 
tion the case of Regain v. Mohammed Yakub 
(9) was relied on. In that case the vendor 
sold the property, received the price and 
delivered possession to the vendee. When 
the pre-eraptor came to assert his right, he 
was met by the objection that the claim was 
premature because the sale had not been 
completed by registration. It was held in 
effect that under the Muhammadan Law the 
sale had advanced to a stage when pre-emp¬ 
tion might be claimed. It was urged at 
the time and might be urged now that to 
hold the contrary might lead in some cases 
to evasion and denial of the right of pre¬ 
emption. How long is the pre-emptor to 
wait for registration? If he waits too long 
might it not be said that he had waived 
his right; while ho waits, he suffers the 
inconvenience which the right of pre-emptiou 
was designed to obviate. The decision of the 
Allahabad High Court, however, was distin¬ 
guished in this Court in the case of Jadu Lai 
Sahu v. Janki Koer (10) where possession was 
not given and where the price was not paid till 
registration. Reference was than made to an 
earlier case [Musammat Ladun v. Bhj/ro Ram 
(4)]. In that case it was held in effect in put 
rehance on the authority °f a passage i„ the 
Herlaya (Edition 1779, Yol. ill, Chapter 
XXXYI11 page 598) that when pass eTio a 
was not delivered, the parties to the sale 
might rescind it so as to defeat a pre-emptor 
who asserted his right after the sale hut 
before the rescission. A similar conclusion was 
reached in the case of Musammat Ojheoonissa 
Begum v Sheikh Rnslum Ali (U), T(l 
facts in these two last mentioned cases are 
sufficiently stated in the judgments 
Apparently the price had not been paid i, 
either case, but it is by no means clear 
that payment of the price would have affected 
he result On the other hand if possession 
had been dehvered the pro emptor would pro 
bab!y have succeeded. Xo doubt, some of the 
observations made in Mnsnnmat L ull's case 
(4) suggest that the Judges might have been 
disposed to consider registration essential to 

(11) (180-t) W. R. 219. 


fl9l4 


a complete transfer of ownership. But for 
the purposes of the deoision it was unneces¬ 
sary to go so far and, however that may be, 
these two cases show at any rate the import, 
anoe of delivery of possession under the 
Muhammadan law and the uncertainty 
attending a claim of pre-emption made before 
possession is delivered. [(Of. Ruksha Ali v. 
Tofer Ali (12).] So, too, sales which are iu 
their inception invalid under the Muham¬ 
madan Law are made valid and effectual 
by possession being given; [ftajm-un-nissa, 
v. Ajaib Ali Khan (7)] and the right of pre¬ 
emption arises then and not before. 

There is no difficulty in applying the 
Muhammadan Law where possession is 
delivered, but if it is to be applied where 
possession is not delivered inconvenience 
may be caused by the rule or supposed 
rule of that law that a sale is constituted by 
offer and acceptance unconditionally express¬ 
ed. The Muhammadan Law of sale is not 
now administered in India except incidentally 
in connection with the subject of pre-emp¬ 
tion, and it. is doubtful to what extent 
and with what qualifications a principle so 
broad can ever have been accepted in practice. 
I be question of the quantum of evidence 
reasonably necessary to prove a transaction 




altogether neglected. Inquiry might disclose 
tho existence of general or particular rules 
of e\ idence, which would be importaut in 
this connection. In Musammat Ojheoonissa 
Regum's case (II) it. was said: “A sale 
is a complete salo in the fye of the 
Muhammadan Law where the seller says 
orally, ‘I have sold’ and the purchaser says, 
L have bought.’ In the present case when 
a bill of sale has actually been written out 

no doubt, has 

done Ira part towards the completion of the 

sa e; be has in faot. proclaimed in a more 
solemn mid formal manner than by word 
of month that be has sold. But if the 
hi ° s,,le ,s 8 'ill in the seller’s hands, 
and has never left them, and nothing has 
been done by tb e purchaser, such as the 
payment ol the purchase-money or entry into 
possession, which would be tantamount to 
ns acquiescence in (lie sale, one esseutial 
element for the constitution of a complete 


(12) 20 W. R. 216. 
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sale is wanting for the purchaser has not 
said, either directly or indirectly, ‘I have 
bought.* ” 

The concluding sentence of this quotation 
really means that the purchaser’s assent to 
the sale had not been proved. Any attempt 
to apply the Muhammadan Law strictly in 
all cases might involve great if not in¬ 
superable difficulties. What is really required 
is some simple rule or rules, easily under¬ 
stood and easily applied. In Jadu Lai Sahu's 
case (10), Brett, J., suggested at page 
599 that a solution of the problem was 
to be found in determining in each case 
what was the intention of the parties.” 
A working rule might perhaps be founded 
and that with the addition that the intention 
of the parties to the sale must be manifested 
n some unequivocal way to the outside 
world. One effectual and acceptable mode 
of manifesting that intention may be 
delivery of possession: another may be 
registration. 

In the present case, however, we need go no 
further than the learned Judges actually went 
in Jadu Lai Sahu's case (10) distinguishing 
the case of Begam v. Muhammad Yahuh (9) 
on the facts and holding that when possession 
is not given and the price is not paid till 
registration, the right of pre-emption arises 
upon registration and not before. The 
result is that the contention that there was 
uudue delay on the plaintiff’s part in 
asserting his claim to pre-emption must bo 
rejected. 

There remains the question of waiver. 
It is said in the first place that the vendor 
offered the property to the plaintiff before 
he entered into negotiations with the vendee 
Budhai and that the plaintiff deprived himself 
of his right of pre emption by refusing the 
offer. The circumstances, however, in which 
the offer was made and the details of the 
offer are nob disclosed and, in my opinion, 
there is no substance in this contention. It 
further appears that after the execution of 
the instrument of the 4th December 1907, 
the plaintiffs themselves entered into 
negotiations with the vendor to purchase 
the property for Rs. 400. An instrument 
of sale was duly prepared but was not 
registered because the plaintiffs did not 
pay the price. I cannot suppose that the 
failure of the plaintiffs to purchase the pro¬ 


perty for Rs. 400 amounted to a waiver of 
their right of pre-emption in respect of the 
sale to the vendee for Rs. 300. The cases 
of Toral Komhar v. Musammat Achhi (1) 
and Kooldeep Singh v. Ram Dee?i Singh (2) were 
referred to in this connection but the facts 
being insufficiently reported, it is impossible 
to say precisely what was decided in those 
cases. The facts of the case before us do not 
bring it within such rulings as those in Sheo 
Tuhul Singh v. Musammat Ram Koer (13) and 
Brai a Risk ore Surma v. Eirli Chandra Surma 
(14). On the facts found the present case rather 
resembles that of Jahangeer Buksh v. Bhickaree- 
lall (6). It does not appear that at the time 
of the original offer the plaintiffs had any 
knowledge of any agreement or even of any 
proposal to sell the property to a third person 
and it does not appear that they ever had an op¬ 
portunity to purchase the property for Rs. 300 
or that they ever sanctioned its sale to the 
vendee for that price [Of.Kanhai Lai v. Kalka 
Prasad (15)]. 

In the result I agree that the appeal should 
be dismissed with costs. 

Appeal dismissed . 

(13) (1864) W. R. 311. 

(14) 15 W. R. 247; 7 JB. L. R, 19. 

(15) 27 A. 670; A. W. N. (1905) 149; 2 A. L. J. 
390. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 965 of 1911. 

January 28, 1914. 

Present :—Mr. Justice Teunon. 

PITAMBAR BAUR— Plaintiff — 

Appellant 

versus 

CHANDI CHARAN HALDAR BENIA_ 

Defendant— Respondent. 

Mortgage-decree—Direction in decree that no appli¬ 
cation shall be entertained against property other than 
the mortgaged property , whether legal—Civil Procedure 
Code (Act V of 1908 >, O. XXXIV , r. 6. 

A Court cannot direct in a mortgage-deoree that 
no application against property other than the 
mortgaged property shall be entertained. The 
question whether it is open to the decree-holder to 
proceed against property other than the mortgaged 
property is one which should be left to be determined 
when an application, if any, under Order XXXIV 
rule 6, is made. * 

Appeal from the decree of the Additional 
District Judgo of 21-Pergannahs, dated 



INDIAN OASES. 



[1914 


SPOOR RAMASAMY REDDY V. KANDADA1 RANQAMANNAR IYENGAR. 


December 19th, 1910, reversing that of the 

fourth Munsif of Diamond Harbour, dated 
July 9th, 1910. 

13 ah lx Siva Frosanna Bhatt 'chary a, for the 
Appellant. 

Babu Probn.Ui Ohandra Butt, for the Re¬ 
spondents. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit brought upon a mortgage. 
The learned District Judge in the Court of 
first appeal has decreed the plaintiff’s claim 
but lias directed by bis decree that no 

application under rule 6, Order XXXIV, of 
the Code of Civil Procedure, that is to say, 
an application to proceed against property 
other than the mortgaged property, shall be 
entertained - . The contention of the appellant 
is that the question whether it is open to 
the decree-holder to proceed against pro¬ 
perty other than the mortgaged property is 
one which should be left to be determined 
when an application, if any, under that rule 
and Order is made. It is conceded on 
behalf of the respondent that the contention 
of the appellant must prevail. It is, there¬ 
fore, ordered that the decree of the learned 
District Judge, in so far as it directs that no 
application under that rule and Order shall 
be entertained, be set aside. The question 
if such an application be at any time made 
must be determined by the Court before 
which that application is made, and is for 
the present left open. Having regard to 
the principal sum advanced and the sum 

now claimed, I make no order as to the costs 
of this appeal. 

Decree sot aside. 


MADRAS HIGH COURT. 

Afdeal against Order No. 1-18 of 1913. 

February 3, 1914. 

Present : Mr. Justice Sankaran Nair and 

Mr. Justice Ay ling. 

EPOOR RAMASAMY REDDY and others 


—Appellants 

V6T SW8 

KANDADAI RANQAMANNARIYENGAR 

— Respondent. 

f il'd Procedure Code (Act \ r of 1 ‘JOS ) , ij, XXXTV 
^ Mortgage-decree Preliminary decree executed —- 
No objection by judgment.debt or—Not open to parties to 
plead subsequently that there mas no erceutablc decree 
— lies .judicata. 


Although a relief may not have been granted by a 
decree, yet if in execution proceedings a Court holds 
that the decree-holder is entitled to that relief under 
the decree, the order of the Court, if not set aside 
in due course, operates as res judicata and it is not 
open to the parties afterwards to go behind it on the 
ground that no such relief was awarded by the 
decree. 

Therefore, where a preliminary mortgage decree, 
which is not capable of execution, is executed with the 
knowledge but without any objection on the part of 
the judgment-debtor, it cannot bo afterwards pleaded 
that there was no decree under which the property 
could bo sold. 

Appeal against the order of the District 
Court of Nellore, dated the 13th March 1913, 
in Civil Miscellaneous Petition No. 337 of 
1912, (in Execution Petition No. 113 of 1911 
io Original Suit No. 37 of 1903). 

Mr. K. Srinivasa Aiyangar (with him 
Messrs. V. Visvanatha Sastri and A. Krishna • 
swami Aiyar ), for the Appellants. 

Mr. 8 . r l\ Srinivasa Gopalac/nriar (with 
him Mr. 0. V. Anant\a Krishna Aiyar), for 
the Respondent. 

JUDGMENT.—We think the District 
Judge is right in holding that the 1st appel¬ 
lant has failed to prove the agreement set 
up by him. His case was that in December 
1911, the decree-holder came to his village 
to see the properties and in Jauuary 1912 
he offered the lands at Rs. 250 per acre of 
wet land and Rs. 80 per acre of dry land, 
lie swore that the decree-holder told him 
that he proposed to sell some of these lands 
after his purchase to Subba Reddy and 
Rangu Reddy, and Exhibit A according to 
him is a letter with reference to this con¬ 
versation. In our opinion Exhibit A not 
only does not support but is against his. 
contention, lb shows further that the 
decree-holder did not want to purchase the 
lauds. It' he wanted to get the lauds himself 
he would, undoubtedly, have taken steps to 
enforce the decree soon after the amount 
became payable to him. We are not satis¬ 
fied that the letter, Exhibit B, was writteu 
in accordance with instructions given by the 
respondent. The affidavit, Exhibit K, also is 
not in support of the petitioner’s case. In 
these circumstances we are not prepared to 
believe the witnesses whom the Judge has 

disbelio\ ed and wo uoutirm his finding on 
this point. 

l he next question is whether the respond¬ 
ent is entitled to execute the decree at all. 
t is contended that it is only a preliminary 
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decree and that according- to the decision of 
the Privy Council [ Ashfaq Hus tin v. Oauri 
Snh li (i)] which has been followed by 
Miller and Sadasiva Aiyer, JJ., in 
Yemani Chinna Seshaya v. Varanasi Pepaya 
(2), Benson and Snndara Aiyar, JJ., iu Raja 
Kumara Venkata Perumal Raju Bahadur 
v. Audikesvalu Reddi (3) a preliminary 
decree is not capable of execution and 
it is only the decree absolute under rule 5, 
Order XXXIY, that cat be executed. In 
this case it is clear that no decree absolute 
under rule 5 has been passed, but we think 
it is unnecessary to decide this question 
because this contention is not available to 
the appellants. On the decree-holder's 
application for the execution of the decree, 
notice was issued to the judgment-debtors 
(appellants) and an order was passed direct¬ 
ing the sale of the propertyno objection 
was taken to the sale on this ground. ft has 
been repeatedly held that even though a 
relief may not have been granted by the 
decree, yet if in execution proceedings a 
Court holds that a party is entitled to such 
relief under the decree, it is not open to the 
parties afterwards to contend that no such 
relief has been awarded and the matter is 
res judicata . We are, therefore, of opinion 
that in this case it is not open to the appel¬ 
lants to plead that there is no decree under 
which the properties could be sold. We 
must, therefore, disallow this contention and 
we dismiss the appeal with costs. 

Appeal dismissed. 

(1) 9 Inch Cas. 975; 33 A. 264; 15 C. W. N. 370; 8 
A. L. J. 332; 13 C. L J. 35L; 9 M. L. T. 380; 13 Bom. 
h. R. 367; <L Bur. L. T. 121; 21 M. L. J. 1140. 

(2) 15 Ind. Cas. 732. 

(3) 17 Ind. Cas. 759; 23 M. L. J. 675; 12 M. L. T. 

659. 
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CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 563 ok 

1912. 

March 11, 1914. 

Present: —Justice Sir Herbert Camduff, 
Kt., and Mr. Justice Richardson.. 
PITAMBAR SAHA and others — 
Opposite Parties—Appellants 

versus 

KRISHNA MOHAN DAS—P etitio.ver — 

Respondent. 

Waiver—Acceptance of overdue instalment, whether 
amounts to. 


The question whether the acceptance of an overdue 
instalment amounts to waiver of the lateness in pay¬ 
ment is one to be determined in the circumstances 
of each case. 

lu the course of proceedings in execution of a 
money decree for the sum of 11s. 782, a compromise 
was executed by the parties under which the decree- 
holder was to accept Rs. 650 iu full satisfaction of the 
judgment-debt, provided that the judgment-debtor 
paid Rs. 100 at once, Rs. 250 in October 1908 and the 
balance of Rs 300 in October 1909. In case of de¬ 
fault. the deere3-liolder was to be entitled to execute 
liis decree for Rs. 782. The judgment-debtor paid 
Rs. 100 on the spot, but he did not tender the sum of 
Rs. 250, which was due in October 1908, at the stipu¬ 
lated time. The decree-holder demanded payment of 
the entire balance remaining due on the footing of 
the original decree, but he subsequently accepted the 
payment of Rs 250. Subsequently, the decree-holder 
sought to execute his decree for Rs. 782 giving tlic 
judgment-debtors credit for wliat they had paid: 

Held, (1) that the acceptance of the overdue in¬ 
stalment of Rs. 250 under the compromise was suiti- 
cient to constitute a waiver; and 

(2) that by accepting it, the decree-holder condoned 
the default and could execute his decree only on the 
footing of its being a decree for Rs. 650 in accordance 
with the compromise. 

Appeal from the order of the Sub-Judge 
of Mymensingh, dated August 5th, 1912,affirm¬ 
ing that of the Munsif of Netrokona, dated 
April 22od, 1912. 

Babu Birendra Kumar Ije, for the Appel¬ 
lants. 

Babu Kali Kinkar Chakravarti , for the 
, Respondent. 

JUDGMENT. 

Carnduff, J.—This appeal arises out of 
proceedings in execution of a money-decree 
for the sum of Rs. 782. In the course of the 
proceedings, a razinama was executed by the 
parties, under which the decree-holder was to 
accept Rs. 650 in full satisfaction of the 
judgment-debt provided that the judgment- 

debtor paid Rs. 100 at once, Rs. 250 in 
October 1908, and the balance of Rs. 300 
in October 1909. In case of default, the 
decree holder was to be entitled to execute 
his decree, that is, the decree for Rs. 782. 

The judgment-debtor duly paid Rs. 100 on 
the spot, but he did not tender the sum of 
Rs. 250, which was due in October 1908, 
till the following month. It was accepted, 
and the Courts below have held that, by 
accepting it, the decree-holder condoned the 
default and could execute his decree only 
on the footing-of its being a decree for 
Rs. 650 in accordance with the razinama . 
The decree-holder Iigb, it appears, sought 
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eventually to execute his decree for Rs. 782 
giving: the judgment-debtors credit for the 
payment of Rs. 250. The d ecision is that he 
can claim the sum of Rs. 300 only, that is, 
the difference between Rs. 650 aud Rs. 350 
paid and accepted. 

^ Prima facie , the acceptance of an overdue 
instalment condones the delay in payment. 
But the circumstances may alter the case 
and the point turns on what the circum¬ 
stances were. It is contended on the decree- 
holder’s behalf that on the judgment-debtor’s 
own showing the decree-holder accepted the 
payment in November, expressly without 
prejudice to his right to enforce the original 
decree. But though there is evidence that 
he, when approaohed in November 1908, at 
first demanded payment of the entire balance 
remaining due on the footing of the original 
decree, it appears that he subsequently ac¬ 
cepted the payment of Rs. 250 partly in 
cash and partly in the form of a bond. 

I think that the lower Court’s finding, that 
this was an acceptance of the overdue in¬ 
stalment of Rs. 250 under the razinama and 
was sufficient to constitute a waiver, should 
be supported. I would, therefore, dismiss 
this appeal with costs assessing the hearing 
fee at one gold mohur. 

Richardson, J.—I agree. There is evi¬ 
dence that whatever was paid in November 
was accepted as a payment under the 
compromise. No doubt, the judgment-debtor 
says in his evidence that the decree-holder 
on account of the delay in paying the second 
instalment (the instalment of Rs. 250) at 
first demanded the whole balance due according 
to the decree. But there is no admission 
that when subsequently payment was actually 
made of a sum of Rs. 250 (whether wholly in 
cash, or partly in cash and partly by bond) 
that payment was not accepted as a payment 
under the compromise. The judgment-debtor 
may have caused some difficulty by overstating 
his case. lie said that he paid Rs. 250 in 
cash and also Rs. 150 by means of a bond. 
What is found is that he paid Rs. 100 in 
cash and Rs. 150 by bond. Nevertheless, I 
cannot say that there is no evidence on the 
record capable of supporting the finding of 
both the Courts below, that a payment, equiva¬ 
lent to a payment of at least Rs. 250 was 
made and that that payment was accepted as 
a payment ol the overdue instalment. As 


pointed out by Jenkins, C. J., in the case of 
Kashi Ram v. P(mdu (1) the question 
whether the acceptance of an overdue instal¬ 
ment amounts to waiver of the lateness in 
payment is one to be determined in the 
circumstances of each case and I can find 
no error of law in the conclusion arrived at 
by the Courts below in the present case — 
substantially a conclusion of fact—that there 
was a waiver. 

The result is 1 agree that the Court below 
was right in holding that the sura due from 
the judgment-debtor to the decree-holder 
after the payment of the instalment of 
Rs. 250 was the balance of the sum of 
Rs. 650 fixed by the agreement, namely 
Rs. 300. The judgment-creditor having 
abandoned his claim to treat any sura or 
sums actually paid as forfeited, this was the 
only question discussed before us. The appeal 
should, therefore, be dismissed. 

Appeal dismissed. 

(1) 27 B. 1; 4 Bom. L. U. (338. 


MADRAS HIGH COURT. 
Appeal against Orders Nos. 206 and 207 

ok 1912. 

January 28, 1914. 

1 resent : Mr. Justice Sankaran Nair and 

Mr. Justice Ayling. 

In A. A. O. No. 206 ok 1912. 

TOM ME NIDI ADEYYA— Dkkendant 

No. 1 —Appellant 


versus 

CHILUFCURI VENKATARAYUDU 

AND OTHERS — PLAINTIKKJ NOS. 1 TO 4 AND 

Defendants Nos. 3 and 2 —Respondents. 

In A. A. O. No. 207 ok 1912. 
CHILUKUR1 YENKATARAYUDU 
and others—Plaintikes—Appellants 


VEMPATlGOYTNDASASTRALU_ 

Defendant—Respondent. 

(avil Procedure Code (Acr V of 1908), O. XXIII r l 
-butt Jorpartncrshipandaccounts-Amount due toon* 
lv C n d i "*ccrtained and Court.fee paid thereon - 

0/ ' SUI ^ l' Ia ' nt 'fl- De f cn < tone’s right to 

- Plamhff in a suit for a dissolution of 
• o. ipn.hiccounts withdraws tho suit after tho 

? V ° S to 0,10 of defendants has 
ascertained, and the Comt-fea due on it paid 
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by that defendant, he is entitled to pray that his claim 
must be tried. 

Appeal against the order of the Sub¬ 
ordinate Judge of Kistna, at Ellore, dated 
28t,h June 1912, in Appeal Suit No. 315 
of 1911, preferred against that of the 
Principal District Munsif of Narsapur, in 
Original Suit No. 181 of ISO*. 

Mr. V. Ramesam (with him Mr. G. Yen- 
k a tar ami ah), for the Appellant. 

The Hon’ble Mr. B. N. Sa rma , for the Re¬ 
spondents. 

JUDGMENT.—The suit was for dissolu¬ 
tion of partnership and to take accounts. 
The second defendant also in his written state¬ 
ment prayed that accounts may be taken 
and the plaintiff and the first defendant may 
be made to pay him his share of the pro¬ 
fits. When the amount was ascertained he 
paid the Court-fee on it. Subsequently the 
plaintiff withdrew his suit under Order XXIII, 
rule (1), Civil Procedure Code. He is en¬ 
titled to do so on payment of the costs 
which it is open to the Court to direct him 
to pay. The question that now arises for 
decision is whether the second defendant is 
entitled to pray that his claim must be tried. 
We think that according to the decision 
reported as McGowan v. Middleton (1) he is 
so entitled and that the withdrawal of the 
suit by the plaintiff does not put an end 
to it so as to prevent the 2 nd defendant 
from enforcing the claim pub forward in his 
written statement. We do not see any 
reason for not following that decision. We 
think, therefore, the Subordinate Judge is 
right and dismiss these appeals with costs. 

Appeals dismissed. 

(1) 11 Q. B. D. 464; 52 L. J. Q. B. 355; 31 W. R. 

835. 


CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 476 of 

1910. 

March 9, 1914. 

Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 

IGOPAL LAL ROY —Decree-holder— 
Opposite Party—Appellant 
t versus 

SHAILENDRABASINI CHOWDHURANI 

-JUDGAIENT- DEBTOR — PETITIONER- 

Respondent. 

. Landlord and tenam —Rentwlecree against dar-patui* 




^f'^ge-aecree against dar-patuidar by tand- 
loid—Execution oj mortgage decree—Sale of darpatni 
mahal swtycc* to encumbrance of rent-decree—Execution 
f jent.decree against other property of dar-patnidar if 
allowable—Merger doctrine of-Intent ion-Benefit of 

pet son in whom the two estates have become velted— 
diansjer of Property Act (IV of 1882), s 101 

Ihe superior landlord of a dar.patni mahal , G t a 
mortgage-decree against the dar-patnidar in respect 
of the mahal. In execution of this decree he put 
up the mahal to sale and himself purchased it 
Previously he had obtained a decree for rent due to 
him from the dar-patnidar on account of the 
dai-patni. In execution of the mortgage-decree the 
sale of the dar.patni mehal was subject to incumbrances 
including the encumbrance of the rent decree The 
landlord wanted to execute his rent-decree against 
some other property of the dar-patnidar: 

Held, that the laudord was entitled to do so. 
in applying; the doctrine of mercer thp rlnmin. 
principle by which a Court is guXd’is the TtenUon 8 

and in the absence of express or implied intention’ 

the Court looks to the benefit of the person in whom 
the two estates have become vested. 

T J the ° rder of the District 

Judge of Dinajpur, dated July l5fh 1910 

S ° s \ Beka J Qhosh and Dab'u Rarnam 
Mohan Ohatterjee , for the Appellant. 

Babus Sarat Ohandra Ray Ohawdhury 
and Biraj Mohan Mojumdar , for the Re¬ 
spondent. 

JUDGMENT.—This is an appeal against 
an order of the District Judge of Dinajpore 
disallowing the appellant from proceeding 
in execution of his rent decree against the 
judgment-debtor’s property other than the 
one on account of which the rent-decree had 
been obtained. The facts of the case are 
snoitly these. The appellant who was the 
superior landlord of a dar.patni mahal 
belonging to the respondents got a mort¬ 
gage-decree against them in respect of 
the same mahal. In execution of this decree 
he put up the mahal to sale and himself 
purchased it for Rs. 50,000. Previously 
ne had obtained a decree for Rs. 99 380 
and odd for rent due to him from ’the 
same judgment-debtors on account of the 
dar.patni. In execution of the mortgage- 
decree the sale of the dar-patni mahal was 
subject to encumbrances including the 
encumbrance of the rent-decree. 

The appellant now wants to execute his 
rent-decree against some other property of 
the judgment-debtor’s respondent. 


Two objections are pressed 
appellant s claim to proceed 
respondent s other property. 


against the 
against the 
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The first is that, under section 101 of 
the Transfer of Property Act, the charge 
or encumbrance of the rent-decree has been 
extinguished, inasmuch as the appellant 
h is become absolutely entitled to the dir-pitni 
mahal by reason of his purchase id execution 
of the mortgage-decree. 

The second is, that even if the charge 
or encumbrance has not been extinguished 
the purchase by the appellant was for so 
small a consideration, the sale being sub¬ 
ject to encumbrances, that he must be 
taken to have included in the consideration 
their value. 

Neither of these two objections appears 
to us to be tenable. In applying the 
doctrine of merger the dominating principle 
by which the Court is guided is the 
intention and in the absence of express or 
implied intention the Court looks to the 
benefit of the person in whom the two 
estates have become vested. In tire present 
case merger of the charge or encumbrance 
would not be to the benefit of the appel¬ 
lant and we must hold that the doctrine of 
merger does not affect his case. 

As regards the second contention we 
find from the sale notification at page 93 
of the paper-book that the amount due to 
the decree holder up to the date of the 
notification on account of the rent decree 
and what fell due as rent after it aggregated 
to Rs. 2,22,490. According to the deposition 
of the respondents’ witness Upendra Mohan 
Biswas the value of the property was one 
lac of rupees only. Apart from the charge 
of Rs. 2,22,490 the property had another 
unoumbrauce of Rs. 11,000 due to the decree- 
holder on a mortgage kistbundi executed 
by the judgment-debtor’s respondent. The 
appellaut maintains the value of the pro¬ 
perty to be much below a lac of rupees 
and shows that the nett saving after 
deducting the superior landlord’s rent does 
not leave more than Rs. 2,325 a year. It 
is possible that- the appellant has made 
an under estimate of the nett income of 
the dar-patni mahal and we are not prepared 
to disagree with the learned Judge in this 
respect, but we aio not nitisfied that tliG 
respondent’s witness has not made an over¬ 
estimate. In the circumstances wo hold 
that the Rs. 50,033 for which the appellant 
purchased the property was not too small 


a value for it. The result is that this 
appeal is allowed. The order of the Dis¬ 
trict Judge is set aside and the appellant 
will proceed to execute his rent decree 
against the other property of tti9 respond¬ 
ents. 

• We assess the heariug fee at six gold 
moh urs. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

CiViL Revision Application No. 101 of 1913. 

March 6, 1914. 

Present :—Mr. Justice Piggott. 

GITA RAM and another— Plaintiffs — 

Appellants 

lersus 

EAST INDIAN RAILWAY^— Defendants — 

Respondents. 

Civil Procedure Code (Act V of 1903), O. XLVII , 
r. 2 —Review—Jurisdiction—Application Jor review 
entertained by Judyc who passed decree but disposed of 
by his successor—Grounds fur review. 

An application for review was made before a Small 
Cause Court Judge who had passed tho decree com¬ 
plained of. Subsequently the Judge was transferred: 

Held, that Ins successor had jurisdiction to dispose 
of tho application according to law. 

Tt is not the intention of the Legislature that the 

-provisions ol the Code of Civil Procedure dealing with 
lipplieations for review should be made use of by a 
litigant who has mismanaged his case, in order to 
secure a re-hearing of tho cuso on tho same 
materials. 

Application for revision against the decision 
of the Small Cause Court Judge of Agra, 
dated 23rd April 1913. 

Mr. A. Haider , lor the Applicant. 

Mr. Ladh F r a shad Zutshi , for the Respond¬ 
ent. 

JUDGMENT.—The plaintiffs in this case 
are merchants carrying ou business at Agra 
city. They ordered certaiu piece-goods from 
Calcutta, which were oonveyed to them 
through the defendant company. Tho freight 
was.to be paid on delivery and the Railway- 
receipt granted to the consignor showed a 
charge of Rs S3-7 as payable. When the 
goods reached Agra the plaintiffs paid this 
sum under protest., claiming that on the 
toi ms offered by tho defendant company in 
their various tariff pamphlets, they were 
entitled to carriage at a lower rate. They 
subsequently instituted the preseat suit in 
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the Coart of Small Causes at Agra for the 
recovery of Rs. 31-15 as. as excess freight 
wroDgfully realized from them by the defend¬ 
ant company. Their suit was decreed on 
February the 17th, 1913. Twelve days 
later, the defendant Company applied for a 
review of judgment under section 114, Civil 
Procedure Code, read with Order XLYIT, 
rule 1, of the same Code. The application 
was admitted and notice ordered to issue by 
the same learned Judge who had passed the 
decree complained of. Li nfortunately the 
matter came up for hearing before his succes¬ 
sor after the said learned Judge had been 
transferred. It is much to be desired that 
applications for review of judgment should 
always come before the same officer who 
passed the order complained of. However 
the learned Judge who eventually decided 
this matler had jurisdiction under Order 
XLVH, rule 2, Civil Procedure Cede. He 
was seized of the application, and it was 
his duty to dispose of it according to law. 

As regards the decision arrived at by him I 
am content to say briefly that I am entirely 
satisfied that it was a right decision on the 
merits and did justice between the parties 
concerned. I have been taken throngh the 
various entries in the pamphlets of the 
defendant company on which the plaintiffs 
rely. In my opinion no honest man studying 
the entries on pages 452 and 453 of pamphlet 
No. 2, which has been laid before me, could 
in good faith have come to the conclusion 
that the defendant company had undertaken 
to carry piece-goods of this class from 
Howrah to Agra city at a rate lower than 
the special rate of Rs. 1-14-11 per maund 
expressly given on page 452. No doubt it 
is to be considered that the case was before 
the learned Judge of the Court below on 
an application for review, and that it was 
not the intention of the Legislature that the 
provisions of the Code of Civil Procedure*' 
dealing with applications for review should 
be made use of by a litigant, who had 
mismanaged his case, in order to secure a 


re hearing 
materials. It is very 
understand how the 
decided this case in the 


of the matter on the same 


difficult for me to < 
learned Judge who 
first instance cme 
he did. Hi3 judg- 


to the conclusion that 
ment does not refer to what seem to me 
most material facts in the evidence, such 


for instance as the special rates for piece- 
goods from Howrah to Agra city and to 
Ferczibad Railway Station given on page 452 
of pamphlet No. 2. The question to ray 
mind is whether the Judge himself who 
passed the original order would have been 
of opinion that he had been guilty of a 
pateut oversight, and that his decision was 
vitiated by some mistake or error apparent 
on the face of the records”. Had I been 
sitting in the place of the learned Judge 
of the Court below before whom this 
application for review actually came, 1 might 
possibly have contented myself with making 
such remarks as would satisfy the defendant 
company that the decision decreeing the 
plaintiffs’ suit was not likely to be used 
as a precedent. The position, however, is 
not quite the same now. I am sitting in 
revision from the order of the learned Judge 
of the Court below, after he has seen fit 
to exercise his jurisdiction uuder Order 
XLVlI, rule 1, Civil Procedure Code. 
The exercise of such jurisdiction must, when 
all is said and done, be a matter for discre¬ 
tion with reference to the particular facts 
of each case. 1 am not prepared to inteifere 
in this case on a finding that the order of 
the Court below is so clearly outside the 
jurisdiction conferred by section 114 or 
Order XLVH, rule 1, Civil Procedure 
Code, as to be absolutely illegal. If I inter¬ 
fere at all, it would ba on the merits and 
on the merits the plaintiffs have, in my 
opiuion, no case. I, therefore, dismiss this 
application with costs. 

Application dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 2349 of 1913. 

November 19, 1913. 

Present : — Sir Arthur Reid, Kt., Chief Judge. 
ALLAH DITTA— Plaintiff —Appellant 

versus 

\fasammat FARZ BIB! and others — 
Defendants—Respondents. 

Landlord and tenant — Sub-letting—Forfeiture of 
lease—Meaning of “Dokandari khud”— Transfer of 
Property Act (IF of 1882),’ss, 108 (/) and 111 (g). 
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In the absence of a covenant to the contrary a 
tenant is authorized to sub let. 

A breach of the condition of a lease does not effect 
its forfeiture unless the lease expressly so provides. 

The words ‘ dokandari khnrV (for the purposes of his 
own shop business) standing alone in a lease do not 
mean that sub-letting is prohibited. 

Abdul Qidir v. Xur-tid-din, 14 P.R. 1898, Paramcshri 
v. Vittappa Shanbaya , 20 M 157; Net ra pal Singh v. 
Kalyan Das, 28 A. 400; A. W. N. (1906) 60; 3 A. L. J. 
196. referred to. 

Second appeal from the decree of the Dis¬ 
trict Judge, Lahore, dated 3rd December 
1912, reversing that of the Munsif, 2nd class, 
Lahore, dated 30th July 1912, decreeing 
claim. 

Lala Moti Lai, for the Appellant. 

Lala Parduman Das, for Musammat Farz 
Bibi, Respondent. 

JUDGMENT.—The question for considera¬ 
tion is whether the appellant’s lease has 
determined by forfeiture by reason of his 
having sub-let the premises leased to him. 
The Court of first inslance held that it had 
not, but the lower Appellate Court held that 
it had, relying on the insertion of the words 
dokandari Jchud ” as the purpose for which the 
premises had been leased. The Pleader for 
the appellant relies on Abdul Qadir v. Nur-ud- 
Din (1); Pararneshri v. Vittappn Plian bag a (2); 
JSetrapal Singh v. Kalyan Das (3) and section 
111 (g) of the Transfer of Property Act, for 
the proposition that a breach of a condition 
in a lease does not effect forfeiture unless 
the lease contains a provision that on breach 
of that condition the lessor may re-enter or 
the lease shall become void. Section 108 
O') of the Transfer of Property Act is also 
relied on for the proposition that the lessee 
might sub let in the absence of conditions 
to the contrary; and it was contended that 
the words “dokandari khud" should not be 
interpreted as prohibited sub letting. 1 am 
not satisfied that these words were intended 
to prohibit sub-letting and, in any case, I 
have no hesitation in holding that the rule 
laid down in section 111 (g) 0 f the Act 
applies and that the absence of an express 
condition, for re-entry by the lessor or for 
the lease becoming void on a breach of the 
condition not to sub-let, if suoh existed, is 
fatal to the defendants. 

(1) 14 P. R. 1898. 

(2) 20 M. 157. 

(3) 2b A. 400, A. W. X. (19 0) Un¬ 


it appears that the rent eutered in the 
lease is Rs. 2-5 per month, that the appellant 
sub let for Rs. 3 per month and that the owners 
have found another tenant at Rs. 4 per mouth. 
I oncur in the opiuion recorded by the Court 
of first instance that this rise in the rent 
obtainable was at the bottom of the o wners* 
action and their anxiety to terminate the 
lease. The appeal is decreed with costs of all 
Courts. 

This cas9 was admitted as a second appeal 
but was filed as a revision. It should have 
been and will now be brought on to the 
register of second appeals. 

Appeal accepted . 


PRIVY COUNCIL. 

MADRAS HIGH COURT. 

Appeal from the Madras High Court. 

December 19, 1913. 

Present :—Lord Shaw, Lord Moulton and 

Mr. Ara6er Ali. 

NAYANI YENKA RANGA RAU— 

Petitioner 

versus 

RAMAKRISHNIAH and others— 

Respondents. 

Interlocutory matters—Leave to appeal. 

Their lordships would bo vory slow to give leave to 
appeal to bring up a caso at an interlocutory stage. 
It is better that the caso should bo allowod to prooood 
and be determined on its morits so that it may come 
up for filial judginout at tho propor time. 

The order of the Madras High Court re¬ 
fusing leave is reported in 21 Ind. Cas. 842; 

(1914) M. W. N. 64; 14 M. L. T. 560; 26 M. 
L. J. 96. 

Mr. L. De Qruyther , K. 0 ., for the Petition¬ 
ers. 

Mr. Kenworthy Brown , for the Respondents. 

JUDGMENT. 

Lord Siiaw.—T his is an interlocutory pro¬ 
ceeding in the Court below. We quite see 
that there may be Rime prejudice unless 
you take this stop to petition, but their 
Lordships would be very slow to give leave 
to appeal to bring up a case at au interlocu¬ 
tory stage. On the other hand, they are 
very anxious that neither party should be 
prejudiced by the fact that leave to apoeal 
has been refused. They are of opinion that 
t ic case should be allowod to prooood 
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according: to the judgment of the Court 
below and should be determined on its 
merits; that will leave a final judgment to 
come up at the proper time here. That is 
the view their Lordships take, subject to 
what Counsel might wish to say, their view 
being distinct that neither party is pre¬ 
judiced by the fact that leave to appeal is 
refused at this stage. Furthermore their 
Lordships think that the costs of these pro¬ 
ceedings ought to be costs in the cause to 
be defermined in the Court below. 

Mr. Be Qruyther .— May I make one 
observation upon what your Lordship has 
been good enough to tell me The position 
really is this: the reason why the application 
for leave to appeal ha9 been made is that 
if the appeal were successful it would entirely 
dispose of litigation which has been pending 
since the year 1903. 

Lord Moulton. — If they were unsuccessful? 

Mr. Be Qruyther .—We cannot suggest that 
the order which has been made disposes 
of the case in any event. 

Lord Shaw.— We were really anxious to 
make it dear that while we take this course 
this morning, it should be distinctly under¬ 
stood by both parties that neither party 
should be prejudiced. 

Mr. Be Qruyther. —T am obliged to your 
Lordship, because, having regard to the 
Code of Civil Procedure and the construc¬ 
tion placed upon it in India, there is an 
express provision which says if we do not 
appeal from this order, the result would be 
that we are bound by it. 

Mr. Kenworthy Brown. — I do not suggest 
that applies here. 

Lord Moulton. —That is why we suggested 
the costs should be costs in the cause, because 
your petition was necessary. 

Lord Shaw. — Anyhow we really determine 
nothing on the merits, we want to keep 
both of you free on the merits, so that you 
can have your full points arguable, and we 
want to make it so oomplete as this, that 
the costs even of these proceedings should 
be costs in the cause in the Court below. 

Mr. Be Gruyther.—Kiter what has fallen 
from your Lordship I do not think aoy 
argument I could advance would lead to 
your Lordships making a different order. 

Lord Moulton.—I think you are very 
well protected. 


Lord Shaw. —The petition is not dismissed. 

Mr. Be Qruyther .— I understand that, my 
Lord. 

Lord Moulton.— It really stands over till 
the hearing. 

Lord Shaw. —Until the proceedings get to 
the merits. 

Mr. Kenworthy Brown .—I am quite satisfied 
with what your Lordships have said, except 
as regards the costs. 

liORD MocLTuN. — It was quite necessary 
that the petitioner should come here. 

Mr. Kenworthy Brown. — I do not think it 
was, under the section. However, I will 
not trouble your Lordships for this 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 1224 of 1911 

April 28, 1913. 

Present :—Mr. Justice Scott-Sraith. 

Mir AFZAL ALT and others—Plaintiffs_ 

Petitioners 

versus 

Mir AMAN ALI and others—Defendants_ 

Respondents. 

Limitation Act (IX of 1008), s. 18, Sch. Arte. 166 
181— Application to cancel sale by Insolvency Court on 
the ground of fraud—Inherent power of Court to enter . 
tain such application—When time begins to run. 

An application either of an insolvent or his creditor 
for cancelling, on the ground of fraud, a sale of im¬ 
moveable property of the insolvent conducted by the 
Insolvency Court in realizing assets of the insolvent 
under sections 20 and 23 of Act III of 1907 is Gov¬ 
erned by Article 181 and not by Article 166 of ^the" 
1st Schedule to Act IX of 1908. 

Section 18 of this Act is general and under its 
force the time for making such an application begins 
to run only when the fraud becomes first known to 
the applicant. 

A Court has an inherent power to entertain suoh 
an application. 

Petition for revision of the order of the 
Divisional Judge, Hissar Division, dated 3rd 
February 1911, confirming that of the 
Judge, Insolvency Court, Rohtak, dated 3rd 
November 1910, rejecting petition. 

Mr. M. N. Mukerji , for the Petitioners. 

Rai Bahadur Pandit Sheo Namin, for the 
Respondents. 

JUDGMENT.—This was an application 
by Sekhawat Ali, insolvent and one of the 
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creditors, for cancellation of a sale of certain 
immoveable property on the ground of fraud. 

The first Court held that no ground was 
proved and that the application was barred 
by time, a period of about one year having 
elapsed since date of confirmation of the 

sale. 

The Divisional Judge on appeal held that 
this being an application to set aside a sale 
in execution of a decree was governed by 
Article 166 of the first Schedule of the 
Limitation Act, and that the limitation was 
30 days from the date of the sale, whether 
the ground alleged was fraud or anything 
else. He noticed that the applicant’s Pleader 
urged that Article 1SL was the one appli¬ 
cable, but omitted to discuss the point. . 

Applicants have come up here on the 

revision side. 

Now in the first place tin Divsional Judge 
has not considered section 18 of the Limita¬ 
tion Act, which is general and must be read 
with Article 16 > or with whatever other 
Article of the first. Schedule s appPcrble. 
[f applicants were by means of fraud kept 
frem the knowledge of their right to make 
the application, the time only runs from the 
date when the fraud first became known to 

them 

In my c pinion, hewever, Article ICO is not 
applicable, for this was not an application 
to set aside a sale in execution of a decree 
but one to set aside a sale conducted by the 
Court in realizing the assets of the insolvent 
under sections 23 and 20 of the Insolvency 
Act 111 of 1907. Such an application is gov¬ 
erned by Art idle 181 of the first Schedule, 


MADRAS HIGH COURT. 

Civil Revision Petition No 995 of 1912. 

February 17, 1914. 

Present :—Mr. Justice Sankaran Nair and 

Mr. Justice Ayliog. 

HENRY MOBERLY— Plaintiff— 

Petitioner 

versus 

The MUNICIPAL COUNCIL of CUDDA¬ 
LORE— Defendant — Respondent. 

Madras Distrid Municipalities Act {IV of 188t), ss. 53, 
00 — District and Sessions Judge oj Cnddalore—Stay 
for nrer 00 (lays in Kodaikanal —Payment of profession 
tar in Kodaikanal—Liability to pay in Cnddalore. 

Section 53 of the District Municipalities Act 
distinguishes two classes of persons: 

(a) salaried persons holding ollices or appoint¬ 
ments; 

tb) persons exercising particular avocations. 

The word “holding” does not necessarily involve 
any suggestion of discharging duties connected with 
the ollices or appointments 

Chairman tinyole Municipality v. Monnsey, 17 M. 
•153, distinguished. 

The cause of liability is participation iti the benefit 
and convenience conferred by the Municipality upon 
those residing within the Municipal limits. 

No distinction can l>o drawn between the adminis¬ 
trative and judicial duties a District and Sessions 
Judge has got to perform. 

Where the District and Sessions Judge of Cnddalore 
spent his vacation in Kodaikanal and paid pro¬ 
fession tax there: 

Held , that ho was not liable to pay the tax 
again at Cnddalore and could claim tho benefit of 
section GO of the District Municipalities Act. 

Petition, under section 25 of Act 1X of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Tanjore, in Small Cause Suit No. 1281 
of 1912. 


as no other Article is applicable. This Article 
has been held to apply to certain applications 
in insolvency matters, see cases quoted in 
Mr. Sanjiva Row's Indian Limitation Act, 
pages 880 and 881 (No. 11)." 

1, therefore, hold that the application was 
in time and the first Court bad inherent 
power to entertain it. The revision is allowed 
and the order of the lower Appellate Court 
being set aside, the appeal is remanded thereto 
for re-decision on the merits. Costs to 
follow the event. 

Pei uion allott ed, 
•Third Edition page 9G7.— lid. 


FACTS.—The plaintiff was District and 
Sessions Judge of South Arcofr. He closed 
bis Court on 30th April and spent his 
annual recess up to 2nd July at Kodai¬ 
kanal. The Kodaikanal Municipality assess¬ 
ed him with profession tax under section 
53 of the District Municipalities Act, on 
the footing that the plaintiff held within 
the Municipality of Kodaikanal the office of 
a District and Sessions Judge for more 
than 60 days. He paid the tax. After¬ 
wards tho Municipality of Cnddalore assessed 
him with profession tax for the same half- 
year. He claimed exemption under the 2nd 
paragiaph of section 60. He had to pay the 
fax under protest. The suit, is to recover 
this amount. 
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The Sub-Judge of Tanjore to whom the 
case was transfered dismissed the suit relying 
on Chairman, Ongole Municipality v. Mounsey 

(1) , and Hummick v. President , Madras Mu • 
nicipal Commission (2). 

The plaintiff preferred a revision petition 
to the High Court. 

Messrs. M. 0. Paathasorathy Aiyargar and V . 
Ttamesam, for the Petitioner:—The cases cited 
are in our favour. They show that the plaintiff 
did not hold the office within the Municipa¬ 
lity of Cuddalore during the period (20th 
April—2nd July). He did administrative 
work at Kodaikanal. As Sessions Judge, lie 
is a Justice of the Peace at Kodaikanal or 
anywhere within the Presidency (section 
25, Criminal Procedure Code). The Court 
ignored the distinction between a person 
holding an office and a person exercising a 
trade, profession or calling. For a person 
to hold an office, no exercise of any function 
is necessary. The explanation to section 53 
shows a pensioner who does nothing is a 
person holding an office [See Subramaniam 
v. President , Municipal Commission, City of 
Madras (3).] Though judicial functions cannot 
be discharged outside Cuddalore, administra¬ 
tion wcrk can be. 

Mr. T. R Ramachandra Iyer, for the Re¬ 
spondent:— A District Judge is of a certain 
place and cannot be conceived apart from the 
place. 

[Ayling, J.—The form of appointment 
is — A person is appointed as District Judge 
and is then posted to a place.] 

Even at Kodaikanal, he is District Judge 
of Cuddalore and must be regarded as doing 
duty at Cuddalore. 

[Mr. M. 0. Parthasarathy Aiyangar: —That 
would be inconsistent with Chairman, Ongole 
Municipality v. Mounsey (1) and Hammic'c v. 
President, Madras Municipal Commission (2). 

He referred to section 4 of Madras 
Civil Courts Act and the Criminal Procedure 
Code fixing the Court where the Judge 
works. 

[Ayling, J.—Supposing the District 
Judge of Ganjam, after working at Berham- 
pore for one month, takes privilege leave 
for three months and stays at Ootacamund. 
Is he not likely to be taxed at Ooty?] 

To be consistent, I must say he cannot. 

(1) 17 M. 453. 

(2) 22 M. 145. 

(3) 22 Tnd. Cas. 278; (1913) M. W. N. 935. 


[Ayling, J.—Suppose a Judge, on orders 
of transfer, hands over charge at Ganjam 
and proceeds to Tinnevelly. During the 

interval is he holding the office of a Judtre 
or not P] 

I rely on the explanation of section 60 
by Justice Muthuswamy Aiyer in Chairman, 
Ongole Municipality v. Mounsey (l). 

Mr. M. 0. Parthasarathy A* yangarin reply:__ 

The Civil Courts Act and the Criminal 
Procedure Code refer only to judicial duties. 
But the plaintiff passed orders at Kodaikanal 
as head of his Department and drew his 
salary. He did not. lose his office and he 
held it while residing at Cuddalore. The 
question in Chairman , Ongole Municipality v . 
Mounsey (1), is different from the one here 
and the explanation of Muthuswamy Aiyer 
J., refers to the facts of that case. 

JUDGMENT. 

Sanearan Nair, J. —The question turns 
upon the construction to be put on section 53 
of the District Municipalities Act. Mr 
Moberly cannot perform at Kodaikanal any 
of the duties of the District and Sessions 
Judge, South Aroot, which have to be per 
formed in Court, that is, in public or in the 
presence of parties. But there is nothing 
to show that he cannot perform certain other 
duties of his office which concern parties only 
very remotely, if at all, outside the district 

I agree, therefore, with the proposed order. 

Ayling, J.—It is not contended before us 
that the payment of profession tax to the 
Kodaikanal Municipality will entitle Mr 
Moberly to the benefit of section 60 of "the 
District Municipalities Act unless the same 
is legally due. The question for decision is 
whether Mr. Moberly should be deemed to 
have held the appointment of District and 
Sessions Judge within the Kodaikanal Muni¬ 
cipality during his stay in the limits thereof 
from April 30th to July 1st, 1911. 

There is no dispute abeut the facts. Mr 
Moberly was the District and Sessions Judge 
posted to the South Arcot District. He 
came to Kodaikanal to spend the annual 
recess, resided there for sixty days, drew 
his pay there and on various days during 
that period, estimated at 14 or 15 in number, 
did some administrative work and quasi- 
judicial work there. He did strictly nq 
judicial work. 
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The point is not altogether free from 
doubt, hat after consideration I flunk the 
requirements of section 53 of the District 
Municipalities Act must be held to be ful¬ 
filled. The words of the section are, “Holds 
any one or more of the offices or appoint¬ 
ments,” and do not in themselves necessarily 
involve any suggestion of discharging duties 
connected with the offices or appointments. 
It can hardly be suggested that during the 
period in question Mr. Moberly did not hold 
the office of District and Sessions Judge 
of South Arcot. The office was certainly 
not in abeyance; nobody else was holding it 
and Mr. Moberly was drawing the salary 
attached to it.. The cases quoted deal with 
a somewhat, different question arising out 
of the same section and are of no direct help. 
But they are clear authority for holding that 
he did not hold the office in Cuddalore 
Municipality during the period of his absence 
therefrom. Where then did he hold it except 
at Kodaikanal the place where he was resid¬ 
ing P 

Mr. Ramachandra Iyer, for the Respondent 
Municipality, argued that in the section the 
phrase “Hold the appointment” necessarily 
involved discharging the duties of the 
appointment, and for purposes of this parti¬ 
cular case was obligfd to go further and 
oontend that, as strictly judicial functions 
form the most, important, part of a Judge’s 
duties the actual discharge of D^so duties 
is essential to the holding of the office. 

I do not think this reasoning can be ac¬ 
cepted. There is nothing in the wording of 
the section to support it., and the only 
authority quoted is a passage in the judgment 
of Muthuswamy Iyer,.)., in ('hairmnn , Ongole 
Municipality v. Mounsey (1) which runs 
thus:— ‘The material words hold office or 
appointment, within the Municipality’ mean 
carrying on business there as the holder of 
the particular office. The intention was to 
place public servants like the plaintiff in the 
same position in which the others are, who 
exercise their profession within the Municipal 
limits.” 

With all diffidence l may point- out that, 
section 53 of the District Municipalities 
Act clearly distinguishes two classess of per¬ 
sons: (a) salaried persons holding offices or 
appointments, (b) persons exercising parti¬ 


cular avocations. There is a corresponding 
distinction in schedule A, though the word 
“exercising” being unnecessary, does not 
appear. Both classes under certain circumt 
stances have t.o pay the tax but it does not 
seem obvious that their liability to pay is 
depends on the same factors. However this 
may be, the remark of the learned Judge as 
to the meaning of the words in the section 
was passed in considering a totally different 
case to the present, one. The question before 
him for disposal was whether an officer who 
was absent from the Municipality should be 
deemed to hold office within it merely because 
his office building was situated within 
Municipal limits and one or more of his clerks 
remained working there. I do not think it 
need be taken as a deliberate pronouncement 
as to the law in connection with the point 
now occupying our attention. Tf it is to be so 
regarded appellant might fairly draw atten¬ 
tion to a subsequent, sentence. The cause of 
his liability is his participation in the 
benefit, and convenience conferred by the 
Municipality upon those residing within the 
Municipal limits. 

Mr. Moberly, undoubtedly, participated 
equally in the benefit and convenience of the 
Kodaikanal Municipality, whether he did or 
did not. discharge any of his official duties at 
Kodaikanal. The acceptation of the doctrine 
that for the purpose of this section a man 
only holds office so long as he discharges the 
duties of the office might in practice lead to 
envious results. I am not sure that, an 
officer might not claim that Sundays, public 
holidays and periods during which he was in¬ 
capacitated from work owing to illness should 
be excluded from the period during which he 
held office. 1 further doubt, whether the 
Courts would be justified in attempting to 
distinguish between the various duties, judicial 
and administrative, which have to be dis¬ 
charged by a District and Sessions Judge. 

On the whole, 1 think that Mr. Moberly 
must be deemed to have held bis office of 
District and Sessions Judge at. Kodaikanal 
during bis stay there on recess and that he 
was liable to pay profession tax under section 
53 of the District Municipalities Act. 

1 world, therefore, give him a decree as 
sued for with costs in both Courts, 

Appeal allowed . 
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CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 95 of 1913. 

March 27, 1914. 

Present :—Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice D. Chatterjee. 

BADIATANNESSA BIBI— Defendant __ 

Appellant 

versus 

AMBICA CHARAN GHOSE— Plaintiff _ 

Respondent. 

Contract Act (IX of 1872), ss. 14, 15, 1G, 17-Pardah- 
nashm lady -Mortgage executed of her house in favour 
of husband s creditor—Undue influence of husband — 
Document if fairly talcen—Onus on whom. 

A Court should always be careful to see that deeds 
taken from pardahnashin ladies have been fairly 
taken; that the party executing them has been a free 
agent, and duly informed of what she was about. 
The burden of establishing this rests on him who 
claims against the pardahnashin lady. 

Oinsh Chunder Lahooree v. Bhuggobutty Debya , 13 

£ A ‘fL n 9; r 1 ton' R * (P * 7; 20 El, S- Re P- 607; 2 

buth. P C. J. 339; 2 Sar. P. C. J. 579, followed. 

I he undue influence which may affect upardahnashin 

lady s understanding of a document may proceed 
from a third party. 

Kanhaya Lai v. 2he National Bank of India Limited , 

J® 1 [n 1 d * P r as T * 17 W. N. 541; (1913) M. W. N. 
406; 13 At. L. T. 406; 11 A. L. J. 413; 17 C. L. J. 479; 

pTp n 2 ;A 84P * L * R - 1913 > 25 M - L * J * 

40 C. (P. C.) o98; 40 I. A. 56, followed, 

A pardahnashin lady executed a deed of mortgage 
of her property in favour of a creditor of her husband 
for the benefit of the latter. The lady herself de¬ 
rived no direct benefit from the transaction. At the 
time when this document was executed, the lady was 
living with her husband and she evidently acted 
under the influence of her husband in consenting to 
mortgaging her house for her husband’s debt, because 
when a similar transaction was proposed before the 
lady, who was at that time living with her husband’s 
father and brothers, repudiated under their advice 
that transaction. The creditor, who was a Mukhtear 
was present on the only occasion when the contents 
of the document were read and explained to her by 

no other than her husband who was an intended 
party: 

Held, that as it was not shown that any independent 
person, fr f .e from any taint of the relationship, or of 
the consideration of interest which would affect the 
act, had clearly put before the lady what were the 
nature and consequences of the act; and that as the 
advice, if advice was given, was that of the husband 
or the creditors not removed entirely or at all from 
the suspected atmosphere, the mortgage was not 
fanly taken and that the lady was not bound by the 
transaction as she was not a free agent. 

Bank of Montreal v. Jane Jacques Stuart, (1911) A 
C. 120; 80 L. J. P. C. 75; 103 L. T. 641; 27 T. L. R. 

re ^ om ^ er {Coomber v. Coomber), (1911) 

1 Ch. 723 at p. 730; 80 L. J. Ch. 399; 104 L. T 517 

relied upon. ’ ’ 

Appeal under section 15 of the Letters 
Patent from the following judgment of Mr 
Justice Sharf-ud-din, dated June 27th, 1913’ 


passed in Second Appeal No. 2695 of 1911. 

FACTb appear from the following 1 judgment 
of Sharf-ud-din, J : — 

This is a seoond appeal on behalf of defend¬ 
ant No. 2 in a suit by the plaintiff against de¬ 
fendant No. 2 and her husband defendant No. 1. 
The plaintiff sued for recovery of Rs. 540 as 
principal and interest on a mortgage-bond 
alleged to have been executed by the defend¬ 
ants. The two defendants are husband and 
wife. The two principal issues framed by the 
first Court are these: (1) Did defendant No. 2 
execute the mortgage-bond in suit? If not, is 
the mortgaged property liable under the 
mortgage? and (2) Did defendants or any of 
them receive any money out of the consider¬ 
ation of the mortgage bond? It seems that 
the property mortgaged exclusively belongs 
to defendant No. 2. Defendant No. I, the 
husband, was involved in debts and he wanted 
to pay off his debts. The two defendants 
together executed the mortgage-bond in 
favour of the plaintiff. The consideration 
money appears to have been received by the 
husband, defendant No. 1, the present suit 
was instituted some years after the receipt 
of the consideration money by the hus¬ 
band. The first Court dismissed the suit- 
against defendant No. 2 and released the 
mortgaged properfy from the mortgage 
lien. He gave a money-decree against the 
defendant No. 1, the husband. The plaintiff 
appealed to the lower Appellate Court. It 
decreed the appeal holding that the de¬ 
fendant No. 2 was bound by the mortgage- 
bond and the property mortgaged was under 
the lien of the mortgage-debt. Against that 
decree the present appeal has been preferred 
by defendant No. 2. 

The points urged are these: first , that this 
mortgage is not binding upon defend¬ 
ant No. 2 as it was not executed with free 
consent of defendant No. 2; secondly , as the 
defendant No. 2 was a young, inexperienced 
and illiterate pardahnashin lady, the onus 
was upon the plaintiff to prove that she 
was a free agent when she executed the mort¬ 
gage and that this onus had not been dis¬ 
charged by the plaintiff; thirdly , that the 
plaintiff has not discharged the onus of prov¬ 
ing that defendant No. 2 acted independently 
and that she had disinterested advice in 
executing the document; fourthly , that the evi¬ 
dence given by the plaintiff is not legally suffi- 
cient to prove that the full effect of the 
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transaction was understood by the lady, and 
fifthly that the mortgage by the lady was 
without any consideration having been re¬ 
ceived by her and hence it is void agaiu9t her. 

1 propose to take the above points one 
by one. The first point is about free con- 
sent and the finding as to that is as follows: 
“As to the appeal against defendant. No. 2, 
the wife, I think that she is bound by the 
mortgage-deed and that she put her mark on 
it after the terms were read over and ex¬ 
plained to her. Her husband signed it for 
her and she herself put her raaik on it and ad¬ 
mitted execution before the Registering Officer. 
There is the evidence of the plaintiff and two 

of the attesting witnesses to show that, the 
mortgage-deed was read over and explained 
to her, and she evidently understood that she 
was taking this liability for her husband’s 
debts on herself. This is a finding of fact 
and it appears to me from this finding that 
defendant No. 2 was a free agent in this 
transaction. And the view, that I take, is 
supported by the fact that some two or three 
months before the present transaction another 
mortgage-deed was executed in favour of 
tlio presont plaintiff. This deed also pur¬ 
ported to have been executed by both hus¬ 
band and wife. Defendant No. 1 was then 
living at Gaibandha and bis wife was at 
his native village living with her father-in- 
law. Defendant No. 1 tock a commissioner 
with him to his native village where his 
wife was, to have tho deed registered by his 
wife. But defendant No. l’s father and 
brothel - objected to it and then the defendant 
No. 1 and his relatives almost came to blows 
over the matter. It was then that, defendant 
No. 2 denied execution and hence tho deed 
was not registered. Defendant. No. 1 then 
removed his wife to Gaibandha where ho 
himself used to live and the mortgage bond 
in suit was then executed and registered. 
Defendant No. 2 having once denied execu¬ 
tion of the previous mortgage-deed she 
would scarcely be willing to go to Gaibandha 
to her husband within a very short, peiiod of 
the previous incident, as she would have 
ample reason to suspect that, the husband 
was taking her to Gaibandha for the purpose 
of getting her to execute a mortgage-bond. 
She goes to Gaibnndha, executes the mort¬ 
gage-bond in suit al mg with her husband, 
puts her mai k on it. and then goes in a 
to tho Registering 0llicer wheio Hi ) 


admits execution after the document was 
read out and explained to her and she h»s 
said that “I have understood the purport 
of the bond; for the debts of my husband 
1 am ready to execute a bond. In her 
written statement she admits execution of 
the document, but she says that she wa3 
under the impression that that document 
was a kahuli'it. This statement of her was 
not believed by the lower Appellate Court. 
From the above circumstances it is clear that 
she was a free agent. Her husband’s father 
and brothers were her protectors, and if 
she bad refused to go to Gaibaudh her 
husband’s relatives would have supported 
her in that respect. I t seems that she was 
anxious to relieve her husband of his debts. 

» Free consent has been defined in the Con¬ 
tract Act in section 14 which runs thus: 
“Consent is said to be free when it is not 
caused by — (1) coercion, as defined in sec¬ 
tion 15; or (2) undue intluence as defined 
in section 16, or (6) fraud, as defined in sec¬ 
tion 17, or (4) misrepresentation, as defined 
in section 18, or (5) mistake, subject to the 
provisions of sections 20, 21 and 22. Tho 
defendant’s case might have oomo under 
tho second clause of tho section, that is, 
unduo ii llaeneo. Unduo iulluence has beeu 
defined in section 16 for the purpose of 
the Act which runs thus: “A contract is 
said to bo induced by undue influence 1 where 
the relations subsisting between the parties 
are such (hat one of the parties is in a 
position to dominate tho will of the other 
and uses that position to obtain an unfair 
advantage over tho other. (2) In parti¬ 
cular ai d without prejudice to the 
generality of the foregoing prirciple a 
person is deemed to be in a position to 
dominate the will of another (o) where he 
holds a real or apparent, authority over the 
other, or where ho stands in a fiduciary 
relation to the other; or (/>) where he makes 
a contract with a person whose mental 
cipacity is temporarily or permanently 
affected by reason of age, illness or mental 
or bodily distress. (8) Where the persou who 
is in a position to dominate the will of another 
enters into a contract with him, and the 
transaction appeirs, on the face of it or on the 
GYulenoo adduced, to bo unconscionable, the 
hmdsn of proving that such contract was 
not induced by undue intluence shall lie upon 
the person in a position to dominate the wiU 
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of the other.” Prom the above definition it 
is clear that undue influence ia to be exoroi ied 
by a party to a contract. Hid the present 
contract been between the husband and wife 

it might have been stated that defendant 

No. 2 was unduly influenced by the husband. 

the present contract is between the husband 

and wife on one side and the plaintiff on (lie 

other. The plaintiff had no knowledge that 

the husband was exercising undue influence 
over his wife. 

The second point relates to the young- age 
and inexperience of this pirdahnashin lady. It 
is contended that it should have been proved 

by the plaintiff that she was a free agent at 
tho tune. This point has bcou partially 
answered iu tho decision of the first point, 
that is to say, she could have freely refused 
to go to Gaibandha. She was at that time 
living under the protection of her father-in- 
law, that is, defendant No. l’s father and 
the finding is, as already quoted, that she 
went to Gaibandha, executed the deed, wont 
to the Registration Office and admitted execu- 
tion. Then for a number of years she sat 
quietly and never took any steps to repudiate 
the transaction on the ground that she was 
not at the time a free agent. 

The third point relates to the objection 
that she had at tho time no independent 
and disinterested advice. There is, no 
doubt, no express finding of either Courts 
whether she had or had not such advice. 
But from reading the judgments of both 
the lower Courts it appears to me that this 
point was not urged in either of the Couits 
below and there was no issue on this point. 

It has been taken for the first time iu this 
Court. Her case was one of simple fraud. 
Her husband convinced her that it was a 
kcibuliat that she was asked to execute, and 
not a mortgage-bond. 

The fourth point is whether or not she 
understood fully the efrecb of the transact ion. 
With regard to that the finding of the lower 
Appellate Court is this: “This defendant was 
in a pilki near the Sub-Registrar’s Office and 
the deed was read over and explained to her 
and she then put her mark on it from the 

Valid.' The mortgage-bond is not such a 
complicated document that a woman of 
ordinary intelligence would fiud any difficulty 
in understanding it.” This amounts to a 
finding to tho effect that defendant No. 2, 


although a woman of ordinary intelligence, 
must have understood the full effect, of the 
document. 

Ihe fifth peiut is that the mortgage by the 
lady was without any consideration. When 
ene agreed to execute the document knowing 
rull well that it was a bond aud said that she 
was prepared to take the risk for the payment 
of the debt of her husband, and when after 
execution and registration of the document 
she never tack any trouble to make any 
demand for the consideration money from tho 
plaintiff and for years she sat idle living 
with her husband, the inference is that tho 
husband received the money for her. There 
can, therefore, be no doubt that she knew that 
the consideration money had passed to the 
husband for whose benefit the mortgage was 
created. I t. is found that the husband’s debts 
were paid out of this consideration money. 

An attempt has been made to impress upon 
mo that it is necessary in tho ease of a 
V irdahnashin lady that three things should be 
most distinctly proved by tho plaintiff as 
the onus in such a case is on him-(l) that 
the document is read over to the pirdahnashin 
Lady; (2) that it is explained and (3) that 
she says that sho has understood it. From 
the findings of the lower Appellate Court it is 
clear that these three elements have been 
proved. A number of authorities both of 
this country and of English Courts have 
been placed before me by both parties. These 
authorities would have been of very great 
help iu the decision of the present csss if 
there had been no finding as to tho three 
essential elements enumerated above. 1 d > 
not, therefore, think it necessary to discuss 
the pi inciples laid dewu in these authorities. 
These principles are that it is a boundeu* 
duty of the plaintiff to prove that the pirdih - 
nashin lady has understood fully the effect 
of the transactions, that she was a free agent 
aud has given a free consent to the execution 
of the document relating to the transaction. 
These principles of law are not new to us and 

no Couro of Justice is likely to ignore these 
principles. 

It has been argued that at the Registration 
Office she had said that she was willing to 
execute a bond for the payment of the debts 
of her husband and that she never said that 
she was willing to execute a mortgage-bend 
for that purpose. The word “bond” i ^ 
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a general term which includes mortgage-bond, burden of establishing this rests on him who 
and in ordinary parlance, specially in the claims against the pardahnashin lady: so that 
cases of women this word “bond” is what we have to see is whether on the find- 
indiscriminately used. This mortgage-bond ings of the lower Appellate Court such a ease 
was read over and explained to her. The has been made out. # 

property mortgaged must have been mentioned I have said that the lady herself . derive 
in the bond as also the boundaries of this no direct benefit from the transaction, and 
property, and the provisions that on non- we have it in evidence that when a similai 
payment of money on the due date the transaction of an earlier date was proposed 
mortgagee was entitled to sell the property, the lady, at that time living with her 
All these things must have been told to her husband’s father and brothers, under their 
when the document was explained to her. advice repudiated the execution by her 
Now to say that she meant simple bond is of a document which has been represented 
absurd. to us as having been somewhat similar in 


For the above reasons the appeal is effeot. 
dismissed with costs. At the time when this document was 

The defendant No. 2 appealed from the executed the lady was living with her 
above judgment under section 15 of the husband, and it is found as a fact by the 
Letters Patent. lower Appellate Court that she evidently 

Babus Mohendrn Nnlh Roy , Broiendra Nath acted under the influence of her husband in 
Ghattenee and Shyam Lai Bose } for the Appel- consenting to moitgagiug her house for her 
lant. husband’s debt. The learned Judge goes 


Babus Ram Chandra. Majumdar and Sajani 
Kanta Singh, for Babu D. N. Bagchi, for the 
Respondent. 

JUDGMENT. 

J ENKfNS, C. J. — This is an appeal from a 
judgment of Mr. Justice Sharf-ud-din who 
has confirmed the decree of the lower Appel¬ 
late Court by which the previous decree of 
the Munsif had been reversed. 

The suit is one brought by a mortgagee 
against a man and his wife on a rnortgage- 
bond. 

With the rights against the man we have 
no concern for this appeal has merely to do 
with the right of the mortgagee, the plaintiff, 
against the wife. 

The transaction was one from which the 
wife derived no direct benefit for herself, as 
she was giving a mortgage by way of security 
for her husband. In these circumstanoes 
it is contended on behalf of the wife that 
she being a Muhammadan pardahnashin lady 
is not bound by the mortgage. 

It was said by the Privy Council in Girish 
Ohunder Lahooree v. Bhnggobntti Bebia (1), 
that the Committee has always been careful 
to see that deeds taken from pardah womon 


on to say that “though this would have 
rendered the transaction invalid as between 
husband and wife, he did not think that it 
affected the validity of the mortgage so far 
as the plaintiff was concerned as he acted in 
good faith.” 

Now, the plaintiff is a Mukhtear aud he 
was present on tli6 only occasion when the 
contents of the document were read, and, 
it is said, explained to her. Who was the 
person who read the document and explained 
it? The husband—whose undue influence 
procured the execution of the document by 
his wife. Who was present when this 
reading and explanation took place? Among 
others, the mortgagee, so that we uot only 
have the fact that all that is shown is a 
reading and explanation of the dooumeut by 
the husband, but the knowledge of the mort¬ 
gagee that that was the means whereby it 
could be suggested that she was a free 
agent and duly informed of what she was 
about. 

In my opinion it is impossible in these 
circumstances to accept the view that the 
undue influence of the husband had uothing 
to do with the matter. The mortgagee him- 
self must have known the influences under 


have been fairly take 
outing them has beon 
informed of what 


; that the party exe- 
a free agent, and duly 
she was about. The 


which the lady came to 
What the explanation is 
the lady we do not kuo 


sign the document, 
that was given to 
but I should not 


(1)13 M. 1. A. 410; 14 W. R. (P. C.) 7; 20 Eng. Rep 
307; 2 Sutli. P. C. J. 339; 2 Sar. P. C. J. 579. 


expect a very critical questioning or a very 
elaborate explanation between one who exer- 
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cised undue influence and another over whom 
he exercised it. 

It may be, as has been suggested before 
us that section 16 of the Contract Act, as it 
now stands, requires that the undue influence 
should proceed from a party to the suit and 
that the language of the section is in this 
respect narrower than of the section for 
which it was substituted. I do not wish to 
express any definite and conclusive view 
on this point at present, but the undue 
influence which may affect a pardahnaskin 
lady s understanding of a document may 
proceed from a third party. In the very 
instructive judgment of Lord Moulton in 
Kanhaya Lai 7 . National Bank of India , 
Limited (2) it is made clear that the word 
coercion’ and, by parity of reasoning, the 
other words which have a special definition 
for the purposes of Chapter II of the Contract 
Act, are not by that definition deprived of 
the wider meaning that they may otherwise 
possess for other purposes. 

This case is in its circumstances similar 
to that which came before their Lordships of 
the Privy Council in Bank of Montreal v. Jane 
Jacques Stuart (3). It was held there in cir¬ 
cumstances substantially ^indistinguishable 
from the present that the lady was not bound 
by the transaction into which she purported 
to enter with the creditor of her husband 
for the benefit of her husband, and, their 
Lordships came to that conclusion, although 
the lady in her evidence repudiated the 
suggestion that there had been undue 
influence. 

It appears to me that the findings in this 
case fall short of establishing that the mort¬ 
gage was fairly taken or that the lady 
executing it was a free agent duly informed 
of what she was about. I have already 
stated the situation in which the document 
was explained to her; and, if I may adopt 
the language of another judgment of Lord 
Moulton, Lord Justice Moulton as he was at 
that time,—in In re Goomber (Goomber v. 
Goomber) (4), I would say that it has not 

(2) 18 Ind. Cas. 949; 17 C. W. N. 541; 40 I. A. 56? 
(1913) M. W. N. 406; 13 M. L. T. 406; 11 A. L. J. 413; 

17 C. L. J. 479; 15 Bom. L. R. 472; 184 P. L. R 1913- 
25 M. L. J. 104; 40 C. 598 (P. C.). 

(3) (1911) App. Cas. 120; 80 L. J. P. C. 75; 103 L 
T. 641; 27 T. L. R. 117. 

(4) (1911) 1 Ch. 723 at p. 730; 80 L. J. Cli. 399; 104 
L. T. 517. 


been shown that any independent person, 
free from any taint of the relationship, or 
of the consideration of interest which would 
affect the act, has clearly put before the 
lady what are the nature and consequences 
of the act, and the advice, if advice was 
given, was certainly not removed entirely or 
at all from the suspected atmosphere; nor had 
the lady an opportunity of learning, from the 
clear language of an independent mind, 
precisely what she was doing. 

In this view of the case it appears that 
while we canuol uphold the judgment of 
Mr. Justice Sharf-ud-din and the decree of 
the Subordinate Judge, it will be unprofitable 
to send back the case, and we must, there¬ 
fore, reverse the decree of the lower 
Appellate Court so far as it relates to 
defendant No. 2 and restore the decree of 
the Munsif so far as it relates to that de¬ 
fendant. As between the plaintiff and 
defendant No. 2 the plaintiff must bear her 
costs of this litigation in all the Courts. 

D. Chatterjee, J.— I agree. 

Appeal accepted . 


MADRAS HIGH COURT. 
Second Civil Appeal No. 924 op 1913. 

February 17, 1914. 

Present: Mr. Justice Seshagiri Iyer 

RAGHAYA IYENGAR-Defendant- 

Appellant 


versus 

ATH AN A MB AL AM— Plaintiff__ 

Respondent. 

Civil Procedure Code (.Act Vof 1908), s. 4,7-fraudu. 
lent execution of decree-Suit for damages , whether 
barred — Damages , measure of. 

A suit for damages for fraudulent execution is not 
barred by section 47 of the Civil Procedure Code 

The measure of damages is the amount recovered 
in such fraudulent execution. 


Appeal from the decree of the Sub-Court 
of Ramnad, in Appeal Suit No. 351 of 1912 
dated 23rd December 1912. 


Mr. S . T . Streenivasa Qopalacharzar , for the 
Appellant:—The judgment of the lower 
Court contravenes the provisions of Order 
XLT, rule 31, Civil Procedure Code. The 
matter is res judicata by the prior execution 
proceeding. There is no fraud established 
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in the case, as there has been no adjustment 
of the decree between the plaintiff and the 
first defendant and as tlie assignment has 
not been recognised by the Court-. The 
measure of damages has been wrongly 
assessed. Plaintiff cannot claim more than 
Ks. 170 wrongly paid over the Rs. 400 due 
legally under the decree. 

JUDGMENT.— In this case the 1st defend¬ 
ant obtained a decree against plaintiff. He 
assigned the decree to 3rd defendant who 
recovered out of Court Rs. 170 from the 
plaintiff and gave him a receipt to the effect 
that the decree was satisfied. This payment 
was not certified. Taking advantage of this 
1 st defendant levied execution against plaintiff 
and recovered about Rs. 400 and odd. This 
suit is to recover that, amount. Such a suit 
for damages for fraudulent execution is not 
barred by section 47. The measure of 
damages has been rightly held to be the 
amount which the 1st defendant recovered. 

A ppea l (lis m issed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 291 ok 1912. 

December 22, 1913. 

Present: — Mr. Stuart, A. J. C. 

Mmam m a t S11E O N A T HA—Defendant— 

Appellant 

versus 

SHEORAJ SINGH and another—Plaintiffs 

— Respondents. 

Limitation Act (IX o/ liKJSj, ,s. 2S, Srh. /, Art -14 
—-Suit bg minnr ajlcr attaint iuj majoriti/ for possession 
oj land sold by his guardian during his minorit g. 

Where the mother of certain Hindu minors, noting 
sis their guardian, sold certain grove lands belonging 
to the minors during their minority and tlm minors 
brought a suit for possession of tic? grove lands more 
than three years after attaining majority but within 
] 2 years of t he sale: 

Held, that under the provisions of section 28 and 
Article If, Schedule I, of Act IX of HK)X, the claim of 
the plaintiffs became extinguished three years alter 
I heir attaining majority. 

(Inanasamban<la Pandani Panuihlhiv. I cln Vainla - 
ram, 23 M. 271; 27 1. A. G‘J; 1 C. \V. N. 320; JO 11. L. 
J. 20, relied on. 

Balbhaitdar Singh v. Jmeuhir Singh, 11 U.C. 31l>, not 
followed. 

Appeal against the decree of the District 
Judge, Bareli, dated 25th April 1912, up. 


holding that of the Munsif of Dalmau, dated 
1st March 1912. 

Rabu Bisliesliwar Nath , for the Appel¬ 
lant. 

Mr. E. Manuel, for Respondent No. 1. 

JUDGMENT.—In this case the mother 
of Sheoraj Singh and Aman Singh, re¬ 
spondent, transferred by sale on 7th February 
1902, certain grove lands, the property of 
the respondents during their minority. The 
respondents, brought this suit against the 
transferee for possession of the grove lands. 
The claim was decreed. The decision was 
upheld in the Court of first appeal. The 
written statement asserts that the mother 
of the respondents transferred the grove lauds 
in question as the lawful guardian of the 
respondents. The respondents have made 
no contest on this point. The written 
statement, further asserted that Sheoraj Singh 
was twenty-six years old,and that Aman Singh 
was twenty-five years old at the time 
of the institution of the suit. The question 
as to the ages of the respondents at the 
time of institution was covered by an 
issue framed in the Court of original 
decision. The respondents refused to produce 
evidence on tho point. The appellant offered 
to produce evidence in support of his 
assertions, but the learned Munsif refused 
to hear it on the ground that, as tho 
respondents had to provo that they were 
less than twenty-six and twenty-five years 
of ago at the date of institution, and as 
they had failed to discharge the burdeu 
of proof, tho appellant could not call re¬ 
butting evidence, as there was nothing to 
rebut. Tho learned Munsif and the learned 
District Judge have not decided what were 
the ages of the respondents on the date of 
institution. This point can be decided on 
the materials on the record, and I proceed 
to decide it. under the provisions of section 

103, Act. V of 1908. I find that Sheoraj 
Singh was twenty-six years of age, aud 
that. Aman Singh was twenty-five years of 
age on the date of the institution of the suit. 
They had thus each attained majority more 
than three years before that date. 

It has been urged in appeal that under 
tho provisions of section 28 and Article 44, 
Schedule I, Act IX of 1908, the claim of 
tho respondents became extinguished three 
years after each attained majority. Reliauce 
is placed on the decision of their Lordships 
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- t-be Pi’ivy Council in Gnnnasambanda 
Pnndara Sannadhi v. Velu Pan Jar am (1). 
The facia in that case were that Velu and 
Kuppa were managers of a religious founda¬ 
tion. Velu was succeeded by an adopted 
son Nataraja, and Kuppa was succeeded by 
his own son Chockalinga. Chcckalinga was 
a minor on the date of the death of Kuppa, 
and, while he was a minor, his mother 
who was his guardian sold the rights and 
interests appertaining to his share in the 
hereditary right of management. Their 
Lordships state at page 279 of their judg¬ 
ment: ChcckaliDga attained majority in 

1880 and had by Article 41 of the Act 
three years for suing to set aside 
the sale by his guardian. He did not do 
so and by section 28 of the Limitation Act 
his right became extinguished.” The facts 
in the present case are exactly similar. 
Here also a mother, who is described in 
the deed of sale as mother aud guardian 
of the respondents and who has been 
admitted by the respondents to be their 
mother and guardian, transferred by sale, 
admittedly as their legal guardian, the 
rights and interests of the respondents in 
the grove lands. On the authority of this 
ruling it must be held that their rights 
became extinguished three years after each 
attained the age of majority and that their 
claim must fail. The decision of their 
Lordships has governed the subsequent 
decisions in Madugula Laichiah v. Pally 
Mukkalinga (2), Satish Chandra Guha v. 
Chunder Kant Pyne (3)—though no direct 
reference was made to the decision in that 
judgment,— Sivavadevelu Pillayv. Pcnnammat 
(4), and in Sham Chandra Dafadar v. 
Qadaihur Mandal (5). In their decision 
in Mata Din v. Sheikh Ahmad Ali (6) 
their Lordships of the Privy Council 
again referred to the application of Article 
44, though in that case they found it in¬ 
applicable because the transferors were not 

(1) 23 M. 271; 27 I. A. 69; 4 C. W. N. 329; 10 M. L. 

J. 29. 

(2) 30 M. 391; 17 M. L. J, 220, 2 M. L. T. 350. 

(3) 3 C. W. N. 278. 

(4) 15 Iinl Cas. 265; 11 M. L. T. 193; (1912) M. 
W. N. 3S3; 22 M. L. J. 404. 

Co) 9 Ind. Cas. 377; 13 0. L. .). 277. 

(6) 13 Ind. Cas 976; 16 C. W. N. 3)3; LL i\l. L. T. 
145; (1912- M W. N. 183; 9 A. L J. 215; 15 C. h. J. 
270; 14 Bom. L. K. 192; 31 A. 213; 23 M. L J. 6, 33 I. 

A. 49; 15 O. C. 49. 


the guardian3 of the minor. The learned 
Counsel for the respondents has been unable 
to show that the ruling of their Lirdshipsof 
the Privy Council in Gn xnasimbanda Paniara 
Smnadh'.Y. Velu Fand'iramil )conveysa mean¬ 
ing: other thau tho meaning which I have 
assigned to it. He referred me amongst 
other cases to the decision in Ihlbhaddar 
Singh v. Jawahir Singh (7). But it does 
not appear that the decision in question 
of their Lordships of the Privy Couucil 
was before the Court which decided that 
appeal. 

For the above reasons I all aw the appeal 
and direct that the suit stand dismissed. The 
respondents will pay their own costs and 
those of the appellant in all Courts. 

Appeal allowed. 

(7) II O. C. 316. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2003 op 1911. 

March 20, 1914. 

Present :—Mr. Justice Teunou. 

BHOLA NATH MANDAL and anoths t— 

Plaintiffs—Appellants 

versus 

CHHOTA GUNARAM MIGHI— 
Defendant—Respondent. 

Chola Xagpur Tenancy Act (VI B. C. of 1908J, ss. 68, 
139, els. (2) and (4)— Suit for ejectment by raiyafc 
against under- raivat — TW icthcr jurisdiction of Civil 
Court barred. 

The word “decree” in section 68 of tho Chota 
Nagpur Tenancy Act is not to be read with the words 
“passed under this Act.” 

In a suit brought under the provisions of the 
general law for the ejectment of an under-raiyat by 
a raiyat , the jurisdiction of the Civil Courts is not 
barred either by clausa (4) or by clause (8) of sec¬ 
tion 139. 

Appeal from the decree of the District 
Judge of Manbhum, dated May 26bh, 1911, 
confirming that of the Munsif at Raghuna'h- 
pur, dated February 20th, 1911. 

Baba Moh ini Mohan Chatterjes , for the 
Appellants. 

Babu Jyoti Prasid Sarbadikari , for the 
Respondent. 
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JUDGMENT.—This case comes from the 
District of Manbhurn in which the Ohota 
Nagpur Tenancy Act, Bengal Act VT of 
1908, is in force. 

The plaintiff is a raiynt and in the suit 
he seeks to eject his under -raiynt because of 
non-payment of rent and after service of a 
notice to quit. 

Both Courts below have held that by 
reason of the provisions of section 68 and 
section 139 (4) of the Act just referred to the 
jurisdiction of the Civil Courts is barred, and 
the plaintiff now appeals. 

Now though an under -raiyat is a tenant 
[Vide section 4 (3) and section 3 (xxvii) 
of the Act] and may by custom or usage 
acquire a right of occupancy under section 
76, yet he is not to be deemed a raiyat [Vide 
section 6 (2)], and it, therefore, follows that, 
the provisions contained, for instance, in 
sections 22, 41, 42 and 178 do not appear to 
be applicable in his case. The only provi¬ 
sions regarding the ejectment of under- 
raiyats appear to be those contained in section 
46 (4) and section 194 of the Act, and sec¬ 
tion 46 (4), which in effect reproduces in the 
case of under -raiyats the provisions of section 
25 of Act X of 1859 (and of section 10-B 
introduced into the Chota Nagpur Landlord 
and Tenant Procedure Act of 1879 by the 
amending Act of 1903), refers to applications 
only. 

Now suits and applications are not inter¬ 
changeable terms [Vide Khetra Nath Qhatack 
v. Peru Bauri (1)] and in so far as suits are 
concerned there appear to be no special 
provisions in the Chota Nagpur 'renancy 
Act for the ejectment of under- raiyats. The 
only section applicable, therefore, appears to 
be section 68 which applies to tenants in 
general and provides as follows:—No tenant 
shall be ejected from his tenancy except in 
execution of decree, or in execution of an 
order of the Deputy Commissioner passed 
under this Act.” 

In the absence of any special provisions 
in the Act regarding the institution of suits 
for the ejectment of under raiyats, and hav¬ 
ing regard also to the language used in 
section 181 and section 183 of the Act it 
would seem that the word “decree” in section 


(1)0 Inch Cas. 478; 15 0. W. N. 3S7; 13 C. 1.. ,T. 
250. 



68 is not to be read with the words “passed 
under this Act,” and that, therefore, in a suit 
brought under the provisions of the general 
law for the ejectment of an under raiyat the 
jurisdiction of the Civil Courts is not barred 
either by clause (4) or by clause (8) of sec¬ 
tion 139. It may be observed that under 
Act X of 1859 it was similarly held that 
the provisions of section 25 of the Act did 
not preclude a landlord from asserting his 
rights in the Civil Courts. 

In another view of the case it may be said 
that if the tenancy of the under -raiyat was 
terminated by a good and sufficient notice 
to quit, his suit is one not for the ejectment 
of a tenant but for the ejectment of a 
trespasser. [Vide Nathuni Ram v. Raja Faresh 
hath Singh (2)] and in that view also it is 
cognizable in the Civil Courts. 

In the result this appeal is decreed and the 
case remanded to the District Judge in order 
that he may re admit the appeal and proceed 
to dispose of it on the merits. 

Costs will be costs iu the cause. 

Appeal accepted ; Case remanded . 

(2) 3 lnd. Cas. 430; 14 C. W. N. 297. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 319 of 1912. 

March 7, 1914. 

Present:— Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerjee, Kt. 

RAM LAL— Plaintiff —Appellant 

versus 

Musammat KHUNDAT-UN-NISSA and 

OTI1ER8 —D KFENDANT3—RESPONDENTS 

Court-fees—Deficiency mode good within time allowed 
by Court but after limitation, effect of. 

Whoro a deficiency in Court-feo is made good 
within the time allowed by the Court but beyond 
the period of limitation prescribed for the suit, tho 
suit is not barred bv time. 

Second appeal from the decision of the 
Distiict. Judge of Sbabjahanpur, dated 22nd 
January 1912. 

Mr. N. 0. Mtikenee, for the Appellaut. 

Mr. Muhammad Ishaq , for the Respondents. 

JUDGMENT.—The learned Judge has 
dismissed this appeal holding that tho 
deficiency in Court foes, though made good 


Vol. XXIIIJ 


INDIAN OASES. 



PYDAH VENKATACHALAPATHI GARU V. MUTHTJ YF.NKATACHALAPATHI. 


within the time allowed by the Court of 
first instance, does not save the case from 
limitation. He has held that the Court of 
first instance in allowing time to make good 
the deficiency did not exercise a judicial 
discretion. There is nothing to show that 
the Court of first instance did not exercise 
a judicial discretion. Various matters might 
have been brought to the notice of the 
learned Subordinate Judge which might be 
sufficient to explain why the full fee was 
not paid. Under the circumstances we do 
not think that the lower Appellate Coart 
was justified in dismissing the suit solely 
upon the ground that the full Court-fee was 
not paid on the day the plaint was filed. 
With regard to the remarks the learned Judge 
has made about the plaint not having been 
the original plaint, there is no direct find¬ 
ing that this was the case; on the contrary, 
it would appear from the learned Judge’s 
order which he has incorporated in his judg¬ 
ment that the plaint in this case was not 
tampered with in any way. Under the 
circumstances we must allow the appeal, 
set aside the decree of the Court below 
and remand the case to that Court with 
directions to re-admit the appeal under its 
original number and proceed to determine 
it according to law. Costs here and hereto¬ 
fore will be in the discretion of the Court 
below. 

Appeal allowed ; Oase remanded. 


MADRAS HIGH COURT. 

Lettehs Patent Appeal No. 228 of 1912. 

January 7, 1914. 

Present : — Sir Charles Arnold White, Kt., 
Chief Justice, Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 

RAO SAHIB PYDAH VENKATACHAL A- 
PATHI GARU and others—Defendants— 

Appellants 

versus 

MUTHU VENKATACHALAFATHI 
(died) and another—Plaintiffs — 

Respondents. 

Registration Act (XVI of 1908J, s$. 17, 49— Out and 
out sale—Unregistered letter written next day to convert 
sale into mortgage or to deprive it of its legal effect , 
whether admissible in evidence. 

An unregistered letter is inadmissible in evidence 
to show either that the sale executed the previous 


dav is in effect a mortgage or that it conveys no 
title. In either view the unregistered letter 
affects immoveable property,” within the meaning 
of section 17 of the Registration Act, and is not 
admissible in evidence without registration. 

Appeal under section 15 of the Letters 

Patent against the decree of this Court, 

dated the 23rd September 1912, in* Appeal 

No. 46 of 1909 (see 17 Ind.Cas. 987) preferred 

against that of the Court of the Subordinate 

Judge of Cocanada in Original Suit No 22 
of 1907. 

Mr. T. Rangachariar, for the Appellants_ 

The letter is sought to be proved in evidence 

in order to affect the contents of the sale- 

deed and for that purpose it is inadmissible, 
being unregistered. * 

In Narayanan Chetty v. Muthiah Servai (1) 
a lease was admitted in evidenoe even 
though unregistered to prove the agreement 
to lease, though no suit will lie to recover 
moneys due under it. 

In Rajah of Venkatagiri v. Xarayana Reddi 

(2) what was allowed to be proved 
was an oral agreement to let in which case 
section 49 of the Registration Act has no 
application. 


L f ▼ nil Ei, o 


m-ii uuiB case, une document 


i.e., the letter itself is not put in evidence; 

only secondary evidenoe of its contents was 
sought to be given]. 

Kanuparti Subbayaya v. Kurnani 
Madduletiah (3) the character of the 
possession of the property was sought to be 

proved, and it is a document affecting im¬ 
moveable property. 

In Achutaramaraiu v. Subbaraju (4) the 
decree in Balkishen Das v. Legge (5) has been 
explained; conduct of the parties ought not to 

be proved when the dooument is in clear 
and unambiguous language. 

Merely because a party is entitled to show 
that the document is a nominal one, he is not 
also entitled to show that the document is 
something else. 

R is not open to a party to go behind 
section 92 of the Indian Evidence Act to show 
that the documentis not what it purports to be 

Ohalla Venkata Reddy v. Devabaktunni (6) 

(1) 8 Ind. Cas. 520j 35 M. 63; 9 M. L. T. 142; 21 M. 
L. J• 64. * 


(2) 17 M. 456; 4 M. L. J. 198. 

(3) 17 M. L. J. 469. 

(4) 25 M. 7; 1 M. L. J. 370. 

(5) 22 A. 149; 27 I. A. 58; 4 C. W. N 153- 
L. R. 523; 7 Sar. P. C. .J. 10]. 

(6) 14 Ind. Ca3. 65; (1912) M. W. N. 164. 
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Mr. P. Narnymimurlhi , for tlie Respond¬ 
ent.—This mint was not raised in the 
appeal grounds. 

[White:, C. J.—The effect of admitting the 
letter in evidence is that the sale is not in¬ 
tended to be effective. The subsequent 
deed cannot be used in evidence to cancel the 
previous sale.] 

Mr. P. JS/nrlyanamurthi. — If fhe sale was 
never intended to ba operative, the defendant 
is a trespasser and only suit is simply to 
recover possession of the land from him. 
The other document is not intended to be 
operative as a mortgage. 

In Singu Ayyir v. Gumarasimi Mudtliar 

(7) the document was held admissible. 

In Ramaling /1 Mudali v. Ayyidor.ii Nainnr 

(8) the title is to pa9S on the happening of 
an event, no event, happened and no title 
passed under section 17, clause (ft), of the 
Registration Act, the document is to 1)9 
used for a collateral purpose, not affecting 
the property itself. No regis! ration is 
necessary and it can bo received in evidence. 

I can show that the sale is not intended to 
be a sale but a mortgage, and I do not 
thereby intend to enforce the mortgage. 

In all cases cited, the document was useJ 
to enforce its terms. 

The words “be received in evidence” means 
that the party producing it uses it as evi¬ 
dence to enforce the document. 

f I he gist of the document is that there is 
no intention to sell, and that is not evidence 
of a transaction affecting immoveable pro¬ 
perty. 

I n \luth i Venkatachelapati v. Pyanda Venkat i- 
chelapati (9) t.ho defendant brought a suit 
for foreclosure; lie wanted to prove the 
mortgage, and, therefore, put in tho loiter 
for that purpose. 

Here he puts it in evidence to prove his 
possession and an uuregistero 1 letter is 
admissible in evidence to prove adverse 
possession. 

Mr. T. dan.jneharinr with him Mr. T. lx. 
R imachundra Aiycr , for the Appellants. 

Mr. P. Narayan imnrthi, for the Respond¬ 
ents. 

(7) is M. til. 

(8) 28 M. 124; 14 AI. L. J. 493. 

(9) 27 M. 948. 



JUDGMENT. — If the claim of the 
plaintiff in the present suit is to ba treated 
as based on the footing of a mortgage 
transaction we think it is clear that, as was 
held in Muthi Venk-it ich'il'ipiti v. Pyanin 
Vmkata'skalipiti (97, that the unregistered 
letter cannot ba received as evidence of such 
a transaction. 

Assuming the plaintiff is entitled to sue 
for possession on the ground that no title 
passed to the defendants under the sale-deed 
(Exhibit A), in order to succeed he must 
show that by virtue of the unregistered 
letter the sale-deed d ies net affect the im¬ 
moveable property, which is comprised both 
in the sale-deed and in the unregistered 
letter, in the way in which the sale-deed 
purparts to affect the proparty, and would 
affect the property if the unregistered letter 
bad never been written. This baing so, it 
899ms to us the unregistered latter is relied 
on as evidence of a transaction affecting 
immoveable property and, being unregistered, 
is inadmissible in evidence. 

We think the principle of the decision in 
Ac/iutaramaraju v. Subbraju (t) applies to 
this case. 

'The appeal must bo allowed with costs 
in this Court and the suit dismissed. There 
will bo id order as to costs in the Court of 
first instance. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1635 op 1912. 

July 5, 1913. 

Present: —Mr. Justice Scott-Smith. 
RANG1LA M AH— Plaintiff — 

Appellant 

versus 

P1IRRU AND OTHERS — DEFENDANTS — 

Respondents. 

I 'm -/ I’ryccdure < ode ( Act V of 1903), 0. XL/, r. 33 
ri niihfi not appealing against one of several defend* 
whether Court ean give decree against that 
pendant —Limitation Act (IX of 1908), Sch. /, Arts . 
91, 120 — Lnnihition, when right to sue accrues, 

/> 11 >| 1 1 id | wood (v> I' in 1909 and was paid the 

I'l ico I In*roof upon certain conditions by 1C. In 1903, 
/\ brought a suit against R ami got back his moneys. 
1 i*>m this, R sued both /* and K m 1909, for recovery 
td tin* price ot wood. The suit was dismissed against 
I but decreed against K. X appealed uud R ill cross* 
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objections asked that P should also be made liable 
for the decree. 

The lower Appellate Court dismissed the suit 
holding that as regards K it was res judicata, 
that as regards P, ft could not in cro3S-objection ask 
that P should be made jointly liable for the decree, 
and that in any case the suit against P was barred by 
time: 

Held, that the lower Appellate Court had the power 
under Order XLT, rule 33, of the Civil Procedure Code, 
to decree the claim against P even though there was 
no appeal by ft; 

(2) that the suit was not barred by time, as there 
was a fresh cause of action in 1903, when 11 had been 
forced to pay back the mone}' to K and that Article 
123 of the Limitation Act, Schedule I, was applicable. 

Second appeal from the decree of the 
Divisional Judge of the Ambala Division, 
dated 4 -h Jun9 1911, reversing that of 
the District Judge, Simla, dated 31st August 
1911, decreeing the claim. 

Mr. Pent Parshad Khosla , for Rai Bahadur 
Lala Sukh Byal, for the Appellant. 

Bakhshi Teh Chand, for the Respondents. 

JUDGMENT.—-The facts of this some¬ 
what cumplicated cise are given clearly in 
the judgment of the learned Divisional 
Judge. 

Rangila, plaintiff-appellant, sued Pheru 
and Kanwar Rarz>r Singh for Rs. 716-12-9. 
A decree was passed against Kanwar Ranzor 
Singh, and the suit was dismissed as against 
Pheru, whose costs Kanwar Ranzor Singh 
was also ordered to pay. 

Kanwar Ranzor Singh appealed to the 
Divisional Judge, and plaintiff in cross¬ 
objections asked that Pheru also should be 
made liable for the decree. 

The lower Appellate Court held that the 
suit was res judicata as against Kanwar 
Rar.z^r Singh and accepting his appeal 
dismissed the suit-. It held that plaintiff 
could not ask in cross-objections that Pheru 
should be made jointly liable for the decree, 
and that in any case the suit as against him 
was barred by time, and plain!iff has filed 
a second appeal in this Court which has been 
heard ex parts against Pheru. 

Mr. Beni Parshad for appellant has not 
at all pressed the appeal as against Kanwar 
Rar z >r Singh. It was fiually decided in 
the suit between the latter and the plaint¬ 
iff, that plaintiff was not entilled to pay¬ 
ment from Kauvvar Ranzor Singh. He had 
been paid upon certain conditions, but it 
was held that Kanwar Ranzor Singh was 
entilled to a refund. Plaintiff cannot now 
say that on the merits he is entitled to 
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recover the sum from Kanwar Ranzor 
Singh. In the former case he had an 
opportunity of raising every possible defence 
to the suit, and he cannot now make as a 
ground of attack any ground which he could 
have urged by way of defence in that suit. 
J, therefore, maintain the order of the 
Divisional Judge as to Kanwar Ranzor 
Singh. 

As to Pheru the lower Appellate Court 
had the power to decree the claim against 
him even though there was no appeal by 
the plaintiff. Order XLT, rule 33, Civil 
Procedure Code, is clear in this respect, and 
the power given to the Court thereby should 
certainly be exercised in the present case, 
if it he held that Pheru is liable aud that the 
claim as against him is within time. 

The lower Appellate Court says the claim 
is time-barred because the wood was pur¬ 
chased by Pheru or supplied to him in or 
before 1901 and he then became liable for 
the price, and as the present claim was 
not brought till 1909, it is not within limi¬ 
tation. The original cause of action no 
doubt arose upon the purchase of wood 
but Kanwar Ranzor Singh paid the price 
of the wood and that cause of action came to 
an end. 

When Rangila was forced to pay back 
this money to Kanwar RaDzor Singh and he 
paid it back ou 12th March 1903, a fresh 
cause of action arose and the question is 
what Article of the 1st Schedule of the 
Limitation Act applies. The first Court 
thought Article 120 was applicable and 
with this I agree. Couusel for appellant 
suggested Article 61, but that Article is not 
in terms applicable, nor is any other in my 
opiniou. 

The Divisional Judge has made certain 
remarks as to Pheru’s liability, but there 
is no clear decision on the point. I, therefore, 
accept the appeal and setting aside the 
order of the lower Appellate Court, so far as 
Pheru’s liability is concerned, remand the 
case to the lower Appellate Court for re¬ 
decision of the appeal as regards him. 

The stamp in this Court will be refunded 
and the plaintiff’s other costs will bo 
costs in the case. 

Kanwar Ranzor Singh will bear his own 
costs. 

Appeal accepted ; Case remanded. 
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MANINDRA CHANDRA NANDY V. SECRETARY OF STATE. 


CALCUTTA HIGH COURT. 
Regular Civil Appeal No. 3*4 of 1911. 

March 24, 1914. 

Present: —Mr. Justice Fletcher aud 
Mr. Justice Richardson. 
MANINDRA CHANDRA NANDY— 
Petitioner-- Appellant 

versus 

SECRETARY of STATE for INDIA in 
COUNCIL— Opposite Party— 

Respondent. 

Land Acquisition—Acquisition by Calcutta Munici¬ 
pality — Bustee land—Market value—Future advan¬ 
tageous disposition not to be taken in account — Valu¬ 
ation of bustee land not to be made on supposition of 
its adaptability for use as building land —Present dis¬ 
position only to be considered — Evidence — Evidence re¬ 
lating to under-tenants and rents paid by them, whether 
relevant—Value of other lands which arc not busteo 
lands, in the neighbourhood, if relevant. 

The words “the market-value to be tlio market- 
value according to the disposition of the land at the 
date of the publication of the declaration” in clause (c) 
of section 557 of the Calcutta Municipal Act, 1899, 
mean that when a land is compulsorily acquired by 
the Calcutta Municipality, any use to which the land 
may be put in future should not be taken into con¬ 
sideration in determining its value, but the valuation 
shall be determined according to the market-value 
then existing of the land in the position that the 
matters then were. 

The clause precludes any valuation based on the 
most advantageous disposition of land, e.g., a valu¬ 
ation of bustce land on the supposition of its adapta¬ 
bility for use as building laud to carry expensive 
structures. 

Consequently, the clause precludes evidence being 
given of other purposes to which bustce lands can bo 
put in future. 

Therefore, evidence relating to under-tenants and 
the rents paid by them is not relevant for the purpose 
of ascertaining the market-value as defined by 
clause (c) of section 557. 

Evidence as to sales of other lands in tho neiirh- 
bourhood which wore not bustec lands is not ad¬ 
missible. 

Harish Chundcr Ncogy v. Secretary of State, 11 C. 
W. N. 875, followed. 

Appeal from the decree of the Special 
Land Acquisition Judge of 24-Perganas, dated 
May 8th, 1911. 

Mr. Caspersz, Bab us Jogesh Chandra De, 
Jyotee Prosad Sarbndhikari , hemendre j Nath 
Sen and Sarat Kumar Mitri , for the Appel¬ 
lant. 

Babu Ram Charan Mitra , Senior Govern¬ 
ment Pleader, for the Respondent. 

JUDGMENT. 

Fletcher, J.—This is an appeal from a 
judgment of the learned Special L and 
Acquisition Judge of 24-Pergauaj, dated 


the 8th May 1911. The land which has 
been acquired for a public purpose is a 
certain piece of bustee land situated iu 
Halsir Bagan within the Original Jurisdiction 
of this Court, that is, within the limits 
of the Presidency town, and the statutory 
powers under which the land has been 
acquired are the Land Acquisition Act of 
1894 as varied by section 557 of the Cal¬ 
cutta Municipal Act III (B.C.) of 1899. 
The point that has been argued before 
us in this appeal turns solely upon the 
question whether the learned Judge of the 
Court below placed a right construction on 
the provisions of that section of the Calcutta 
Municipal Act and was right in excluding 
evidence as to sales of other properties in 
the neighbourhood which were not sales 
of bustee lands. The learned Counsel for 
the appellant conceded that, unless he could 
satisfy us that the learned Special Laud 
Acquisition Judge had erred in excluding 
that evidence, there was no evidence before 
us on which we ought or could award to 
the appellant more than Rs. 590 a cottih 
which has been allowed by the lower 
Court. 

Now, seotiou 557 of the Calcutta Mu¬ 
nicipal Act provides as follows:—‘‘Any land 
or building which any Municipal Authority is 
authorised by this Act to acquire,** that 
means one of the three Municipal Authorities, 
namely, the Corporation, the General Com¬ 
mittee and the Chairman who are the three 
Municipal Authorities to carry into effect 
the Act, may be acquired under the 

provisions of the Land Acquisition Act, 
1894; and for that purpose the said Act 
shall be subject, to the following amend¬ 
ments.” We may here mention only one 
of the amendments which is necessary for 
our purpose and that is (c) which provides 
the market-value of the land or building 
shall be deemed for the purposes of 
clause first of sub-section (1) of section 
23 of the Land Acquisition Act to be 
the market-value according to the disposition 
of the land or building at the date of 
the publication of the declaration relatiug 
thereto under section 6 of the said Land 
Acquisition Act.” The clause is not very 
1 appily worded hut. it is quite clear what 
it means, namely, that when aland iscompul- 

uonly acquired, any use to which the land 
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may be put in future should not be taken 
into consideration in determining its value, 
but the valuation shall be determined 
according to the market-value then existing 
of the land or building in the position that 
the matters then were. That seems to me 
quite clear on the terms of that sub section 
and that was the view which was adopted 
by this Court in the case of Harish Ghunder 
Necgy v. Secretary <f State for India 
in Council (1). At page 878, the learned 
Judges in giving the judgment made the 
following remarks:—“Section 557 of the 
Calculi a Municipal Act precludes any 
valuation based on the most advantageous 
disposition of land, e. g ., a valuation of bustee 
land on the supposition of its adaptability 
for use as building land to carry expensive 
structures which is the most advantageous 
use to which the land can be put in 
Calcutta.” With these remarks, I entirely 
agree. It seems to me that sub-seotion(c) 
of section 557 of the Calcutta Municipal 
Act precludes evidence being given of 
other purposes to which bustee lands can 
be'put in future. Then comes sub-section 
(d) of section 557. Sub-section ( d ) provides 
that “the market-value of the iand or building 
shall, until the contrary is shown, be 
presumed, for the purposes of the said 
clause first of sub-section (1) of section 23,” 
which means section 23 of the Land Acquisition 
Act of 1894. “to be twenty-five times the 
annual value of the property, as entered 
in the assessment book prescribed by this 
Aot.” That, of course, is a rebuttable 
presumption because the sub-section states 
that that presumption is to be made only until 
the contrary is shown and it is only until 
the contrary is shown that the Court is 
entitled to presume that twenty-five times 
the annual value of the property as entered 
in the assessment book is the value of the 
property within the meaning of sub-section 
(<*.). The only point in this case is, 
therefore, whether the learned Judge of 
the Court below rightly excluded the 
evidence, as appears, first of all, from page 
141 of the printed paper-book, relating to 
the under-tenants and the rents paid by 
them for land and structures thereupon. In 
my opinion, the learned Judge rightly 


refused to admit evidence relating to the 
under-tenants and the rents paid by them; 
and that matter is not relevant for the 
purpose of ascertaining the market value as 
defined by sub section(c) of section 557. The 
other evidence which the learned Judge 
rejected was the questions put to a valuer 
with regard to sales of other lands in the 
neighbourhood which were not bustee 
lands. In ordinary cases, under section 23 of 
the Land Acquisition Act, that evidence would 
have been admissible but the case of Horish 
Ghunder Neogy v. Secretary of State 
for India in Council (1) to which I have 
already referred shows quite clearly that, 
in the opinion of the learned Judges in that 
case, such evidence is not admissible; and 
with that opinion I agree. It seems to 
me that the learned Judge was perfectly 
justified in refusing to allow these questions 
to be put to the witness Krishna Chander 
Banner jee as appears from pages 143 and 144 
of the paper-book before us. That being 
so, the learned Judge, in my opinion, pro¬ 
ceeded on a correct basis to arrive at the 
value of this land as provided by section 
557 of the Calcutta Municipal Act. That 
being so, the present appeal fails and must 
be dismissed with costs. 

Richardson, J.— I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Scit No. 364 of 1912. 

December 18, 1913. 

Present: —Mr. Justice Wallis. 

P. PUSHPAVALLI THOYARAMMAL— 

Plaintiff 

versus 

P. RAGHAVAIAH CHETTY— Defendant. 

Hindu Law — Widow—Rate of maintenance—Princi 
pie on which to be awarded — Arrears—Principle on 
which right of action depends. 

Where a Hindu widow asks for separate maintenance, 
the principle on which Courts should fix it is to look 
first at the mode of life of the family during her hus¬ 
band’s life-time and to find out what amount will bo 
sufficient to allow the widow to live as far as may be, 
consistently with the position of a widow, in something 
like the same degree of comfort and with the same 
reasonable luxury of life as she had in her husband’s 
life-time, then to see what the husband’s estate is and 


(1) 11 C. W. N. 875. 
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how far that estate is sufficient to supply her with 
maintenance on this scale without doing injustice to 
the other members of the family, who also have 
their rights as heirs, or their rights to maintenance 
out of the estate. 

Shrimnti Karoonamoijec Dabcc v. Administrator" 
General of Bengal. 9 C. W. N. G'>1, followed. 

Where the husband’s share of the estate is amply 
sufficient to supply the widow with maintenance to 
live in the way of life to which she has been ac¬ 
customed, and where the family belong to i cl i>s of 
people, c. </ , traders, who take greater pleasure in the 
accumulation than in the spending of riches, and are 
shown to have lived in a modest manner at an ex¬ 
penditure averaging about Rs. TOO a month, exclusive 
of house.rent, a monthly allowance of Rs. 140 a month 
to the widow is sufficiently liberal. 

The right of action in respect of arrears does not 
depend upon the wrongful withholding of main¬ 
tenance, nor is an\ demand necessary to give such 
a right, as her own status as the widow of 
one of the membei s of a joint family holding pro¬ 
perty in common is sufficient to entitle her to receive 
maintenance from the date of her husband’s death. 
Arrears can be refused only when the person liable to 
make the payment has justifiable ground for inferring 
that the claim was abandoned but waiver or abandon¬ 
ment cannot be necessarily inferred in every ease from 
the fact of separate residence alone. 

Iltija Yarlagadda Mnlhhurjuna Prasad Nagadii v. 
Raja Yarlagadda Varga Prasad Naijadu, 21 M. 147; 5 

C. W. N. 74; 20 I. A. 151, cited. 

Il'tnjotha>ji Animal v. AV'/i Manasivami Cliclh/.P 
ind. Cas. 110; 21 M. L. J. 700; (1911) 1 M. W. N. 022; 
9 M. L. J. 401 followed. 

Messrs Venkatr.suboa Ran and Rati It ikrish - 
naiya, for the Plaintiff. 

Messrs. C» P. Rama summ i Aiyar and 
P. Hungnswamy Iyengar t for the Defendant. 

JUDGMENT.—This is a suit brought, 
by a widow against her father-in-law fo 
recover possession of certain .jewels which 
she says were given to her by her hus¬ 
band and her father-in-law and also for 
maintenance. She also claims certain clothes 
in schedule 0 to the plaint and tho defend¬ 
ant has now consented that she should 
have the clothes which are numbered 1 and 2 
in that schedule. 

The rest of lho articles mentioned in 
that schedule are also admitted and there 
must,t herefore,be a judgment for those art ieles. 

The questions relating to the jewels 
and to the maintenance are more difficult. 
The story of the plaintiff is that nego‘ia- 
tions were entered into before her marriage 
with her deceased husband who had been 
married previously and who was about 
twenty-two years of age, that tho plaint¬ 
iff’s people offered to give Its. 2,000 for 
the purchase of jewels and that the defeud* 


CHETTY. 

ant’s people offered to let the plaintiff 
have the jewels which had been in the 
enjoyment of the first wife which they say 
were worth Re. 16,000 and also to give her 
further jewels. 

**#=**#*# 

But the question I have to deal with is 
whether the plaintiff’s story is sufficiently 
proved, and I am of opinion that it has not 
been sufficiently proved. 

* * * * * * * • 

Then the question remains whether, apart 
from that evidence, the use of the jewels 
by the plaintiff is sufficient to show that 
it was intended to give them to her. 
Now it seems to mo that the balance of 
evidence is that those jewels remained in 
the custody and control of the defendant 
and I cannot regard it as insignificant 
that these jewels were left behind when the 
plaintiff went to her mother’s house, never 
to return as it turned out. The plaintiff’s 
explanation of her reasons for not taking 
them with her seems to me very weak, 
and I think there is more probability in 
tho defendant’s story that she wms allowed 
to take away the Venki oidy at her 
request as a special favour. Having 
regard to tho fact that tho defendant is a 
trader, not perhaps inclined to incur 
unnecessary expenditure, it does not seem 
to rno likely that ho would have parted 
with the property in these jewels to his 
daughter-in-law, though, no doubt, as he 
says, ho allowed her the very full use of 
them. The conclusion to which I have 
come is that, the plaintiff’s case on this point 
is not proved. 

The next question is as to the rate of 
maintenance which should be allotted to 
her. V arious cases have been cited to me and 
in particular the judgment of Mr. Justice 
Wilson in Shnmnh. Karoonamogee Dabe? v. 
The Administrator.tlen'ral of Bengal (1) in 
which tiro learned Judge says: "I appre¬ 
hend that there is no reasonable doubt now 
as to the principle on which Court should 
try to deal with these matters though the 
application is nearly in every instance 
extremely difficult. The principle so far as 
if can be defined is substantially this. 
W here a widow has asked for separate 

(1)9 0. W. N. 051. 
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maintenance, yon look first at the mode of 
life of the family during- her husband’s 
life-time and you try to find out what 
amount will be sufficient to allow the widow 
to live as far as may be consistently with 
the position of a widow in something- like 
the same degree of comfort and with the 
same reasonable luxury of life as she had 
in her husband’s life-time. Then you see 
what the husband’s estate is, and you also 
see how far that estate is sufficient to 
supply her with maintenance on this soale, 
without doing injustice to the other mem¬ 
bers of the family who also have their rights 
as heirs, or their rights to maintenance 
out of the estate.” There is no question 
in the present case that the husband’s 
share of the estate is amply sufficient to 
supply the widow with maintenance to live 
in the way of life to which she lias been 
accustomed, and, therefore, the only question 
is what is the rate that should be awarded. 
The defendant’s family are traders and 
they belong to a class of people, a 9 has 
been pointed out in another case cited 
before me, who take greater pleasure in 
the accumulation than in the spending of 
riches and they are shown to have lived 
in a modest manner at an expenditure 
averaging about Rs. 400 a mouth or about 
Rs. 5,030 a year in a house in one of the 
main thoroughfares of Georgetown which 
is said to he worth as much as Rs. 40,000. 
The defendant and his son kept horses 
and carriages and the defendant is said 
to have receutly bought a motor car. 
Various cases have been cited to me in 
which particular sums were awarded, but 
each case was decided with regard to the 
circumstances of the family. I do not think 
that the oircumstances of a zemindar's family 
are in the least a guide to the circumstances 
of a trader’s family of this Chetty ca3te in 
Georgetown. As Mr. Justice Wilson says, 
it is an exceedingly difficult task to fix the 
amount. I am disposed to fix it on what I 
consider to be a liberal scale and have decided 
to award Rs. 140 a month. 

Then the question arises a9 to the right cf 
the widow to arrears of maintenance. Cer¬ 
tain cases have been cited in which it was 
stated that the right of action depends upon 
the withholding of maintenance, and a more 
recent case was cited—the case of Rnngithiy 


Ammal v. Nelli Munuswamy Ohetty (2). J a 
that case it is stated: ‘ A wrongful withhold¬ 
ing is not necessary to entitle a widow 
to arrears of maintenance, if by that expres- 
sion is meant that the withholding should be 
morally improper. No demand is necessary 
to give a right to receive arrears. Her status 
as the widow of one of the members of a 
joint family holding property in common is 
sufficient to entitle her to receive mainten¬ 
ance from the date of her husband’s death 
She may, no doubt, by living with her parents 
or otherwise, impliedly waive her right to be 
maintained by her husband’s relations during 
the time that she lives away from them, but 
waiver cannot be necessarily inferred in every 
case from the fact of separate resi¬ 
dence aloue. The true principle to be applied 
is laid down in R ij i Yarlagidda Maltikarjuna 
Prasad* Nayadu v. Raja Yarlagaddu Durga 
Prasida Nayadu (3) by the Privy Council 
that arrears will be refused only i n cases 
where the peison liable to make the payment 
had justifiable grounds for inferring ‘that the 
claim was abandoned’ and had in consequence 

not set aside any portion of his aunual in¬ 
come to meet such a claim.” 

In this case, the plaintiff was maintained 
for nine months in her husband’s family 
after his death, and left them when no 
differences had arisen. The differences 
according to the evidence first became acute 
when she refused to attend her husband’s 
annual ceremony on the 1st. June 1911. And 
applying the principle laid down in the case 
referred to, I think that we may take it that 
from that date the defendant had notice that 
she did not intend to waive any claim for 
maintenance and, therefore, that I should he 
justified in awarding her arrears of mainten¬ 
ance as from that date i.ethe 1st Jane 
1911. There will accordingly be a decree 
to that effect with proportionate costs. There 
will be also a judgment for the effects men 
tioned in schedules A and C to the plaint 
The maintenance will be a charge on items 
Nos. 1 and 2 of schedule D to the plaint. 

Suit decreed in nart 

(^) 10 Ind. Cas. 110: 21 M. L. .T. 70G- (J911) i 
M. W. N. 322; 9 M. L. T.4G1. ' UJA1; 1 

(3) 24 M. 147; 5 C. W. X. 74; 27 I. A. 151 (P. 0.). 
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CALCUTTA HIGH COURT. 

Letters Patent Appeals Nos. 104 to 109 

of 1913. 

March 26, 1914. 

Present: — Sir Lawrence Jenkins, Kt., Chief 
Jubtice, and Mr, Justice D. Chatterjee. 

TAR-INI CHARAN MAJUMDAR — 

Plaintiff — Appellant 

versus 

UMAR MALITA — Defendant— 

Respondent. 

Bengal Tenancy Act (I' III of 18859, ss. 10313, MSB 
(1), 153 — Second Appeal — Decision of amount of rent 
annually payable — Rent suit below Rs. 100 — Decree 
according to defendant's admission of rent —Presump- 
lion—Publication of Record of Rights—Admission of 
plaint in rent suit without statement of rental oj 
tenancy according to Record of Rights —Duty of Court to 
require Collector to supply copy of statement. 

In a suit for rent valued at less than Its. 100, the 
question at issue between the parties was the amount 
of rent annually payable by the tenant. The lower 
Appellate Court decided that the plaintiff had not 
been able to prove his allegation as to the rate of 
rent, and the result was that the Court awarded the 
amount of rent annually payable which was admit¬ 
ted by the defendant: 

Held , that there was a decision of a question of the 
amount of rent annually payable by the defendant 
within the meaning of section 153 of the Bengal Ten¬ 
ancy Act, and that a second appeal lay. 

Under section 10313 of the Bengal Tenancy Act 
the Record of Rights shall be presumed to have been 
finally published, unless such publication is expressly 
denied. 

Under the proviso to section 14SB (1) of the Act, in 
all cases in which a Court admits a plaint in a rent 
suit, which does not contain a statement of tho rental 
of the tenancy according to the Records of Rights, tho 
Court shall require tho Collector to supply a certified 
copy of the Record of Rights relating to the tenancy. 

Appeal from the following judgment of 
Mr. Justice Sharf-ud-din, dated July 29th, 
1913, in Second Appeal No. 2646 of 1911. 

Shark- UD- din, J.—These are six appeals 
governed by one judgment. On their being 
put up for hearing a preliminary objection 
was taken by the r espondent under section 
153 of the Bengal Tenancy Act. The value 
of the suits n each case is below 
Rs. 100. The decision arrived at by the lower 
Appellate Court was that the plaintiffs had 
not been able to prove their allegation as to 
the rate of rent. The lower Appellate Court 
therefore, gave a deciee to the plaintiffs in all 
these suits at the rate admitted by the 
defendants. It has beer*, urged on behalf of 
the respondents that no appeal lies on the 
ground that there has been no decision on 
the question of the amount of tho rent 


annually payable. In support of this 
contention I have been referred to the case of 
Nekejaie v. handa Dulal BamJteja (1) and 
my attention has been drawn to a certain 
portion of the judgment in this reported 
case. It is a short judgment and does not 
given all the facts of the case. That judgment 
is this. “We must hold in these two cases 
that no appeal lies. There was certainly a 
question as to the amount, of rent annually 
payable by the defendants, but the 
Subordinate Judge has not, in our opinion, 
determined what that rent was. His 
judgment on this point is this: ‘The 
plaintiffs have no reliable evidence to entille 
them to decrees at the rates of rent claimed. 
They will recover arrears at the rates admitted 
by the defendants.* That is not a determina¬ 
tion of the annual rent payable and the 
Subordinate Judge, we think, proceeded on th6 
defendants’ admission to decree the amount 
which was payable for the particular years 
in respect of which the rent was claimed.** 
The above is the whole judgment in the 
case. It has been urged that in this reported 
case, as in the present case, the plaintiffs 
were not able to prove the rate of rent alleged 
by them; and in both the cases, that is, in the 
present case and the reported case the lower 
Appellate Court gave a decree at the rate 
admitted by the defendants. In the reported 
case it was held that, no appeal lies and in 
the present, appeals also on the same ground 
no appeal lies. On behalf of the appellant it 
is, however, contended that this judgment is 
distinguishable and my attention has been 
drawn to the word ‘decree’ in section 153 of 
the Tenancy Act. It has been urged that 
the quotation in the reported judgment is 
not from the decree of that case, but from 
the judgment in that case. Heuce section 
lo3 of the Bengal Tenancy Act cannot, apply. 
1 he learned Pleader for the appellant also 
argues that, the passage in the reported case 
that, the “Subordirate Judge * * * * 

proceeded on the defendants’ admission to 
dtciee the amount which was payable for 
the particular years in respeot of which rent 
v as claimed shows that the decree was not 
i« ally at the rate of lent, admitted by the 
defendants hut. the decree was for an amonnt, 
and hence it was held in the reported case 
that no appeal lay. 1 am not satisBed with 


(1) 1 C. W. N. 711. 
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this contention. In the reported case the 
only question before this Court was, so far as 
the admission of the appeal was concerned, 
whether that particular decree of the lower 
Appellate Court was appealable or not under 
section 153 of the Bengal Tenancy Act, 
that is to say, whether in the judgment and 
decree appealed against there was or there 
was not any decision as to the rate of 
rent. If there was a decision as to the rate 
of rent an appeal lay. If there was no such 
decision no appeal lay. That being the point 
in the reported case before this Court the 
decree in that case must also have been 
referred to. The decree has always to follow 
the judgment and both should be consistent. 
The quotation in the reported judgment was 
no doubt, nor from the decree, but from the 
judgment in the suit. But that a portion 
must have been consistent with the decree, 
otherwise an objection similar to the one 
now taken would have been taken in the 
reported case. I think that under the 
circumstances the appeals do not lie under 
section 153 of the Bengal Tenancy Act. 

But I want to observe something more in 
support of my view. If a plaintiff 
claims rent from the defendant, 
say at the rate of Rs. 10 annually, and 
the defendant alleges that the rate is Rs. 5 
and the plaintiff fails to prove the rate of 
rent alleged by him on which the Court 
accepts the rate admitted by the defendant 
and gives a decree in accordance with that 
rate, I doubt very much if this is an 
adjudication as to the rate of rent. An 
adjudication, so far as I understand, means 
a decision not only on allegations made by 
the parties but also on the evidence adduced. 
In the hypothetical case supposed by me 
if the Court decided on the evidence, it is 
possible that the Court might reject the 
allegations as to the rate of rent made by 
both parties and adopt a middle course on 
the evidence on behalf of both parties. That 
would, no doubt, be an adjudication. But 
only accepting the allegation of the defendant 
simply because the plaintiff has not been 
able to prove his allegation is hardly an 
adjudication. I, therefore, hold that no appeal 
lies; and all these appeals are dismissed with 
cost9. 


The plaintiff appealed from the above judg¬ 
ment under clause 15 of the Letters Patent. 


Babu Ram Chandra \Iu\umdar, for the 
Appellant. 

Babu Qobinda Chandra Bey Ray , for the 
Respondent. 

PRELIMINARY JUDGMENT.—T h i s 

appeal arises out of a suit for arrears 
of rent, and the question at issue between 
the parties was the amount of rent 
annually payable by the tenant, for it 
was on the determination of that question 
that depended the decision of the suit one 
way cr the other. Boch sides advanoed 
their individual views in the pleadings and 
supported these divergent views by sworn 
testimony. The sworn testimony of 

the plaintiff as to the amount of rent 
annually payable by the tenant was dis- 
believed, and the result was that the 
Court awarded the amount of rent annually 
payable to which the defendant had deposed. 

I have no means of diving into the mind 
of the learned Judge for the purpose of 
satisfying myself as to whether he accepted 
that as positively proved or whether he ac¬ 
cepted it as merely an admission whioh he 
could take as proof. But at any rate it 
seems to me that it must be said that not 
only was there this question of the amount 
of rent annually payable by the tenant at 
issue between the parties, but inasmuch 
as there has been a decree, that there has 
been a decision of that question for the 
purposes of this suit. It seems to me to be 
beside the question—though it may perhaps 
illustrate the difficulties that arise—to con¬ 
sider whether at all, and if at all then to 
what extent, the plea of res judicata will 
operate in future litigation, or how far this 
decree could not be made a starting point for 
the purposes of section 51 of the Bengal 
Tenancy Act. It appears to me that there 
has been a decision of a question of the 
amount of rent annually payable by the de¬ 
fendant within the meaning of section 153 of 

the Bengal Tenancy Act, and, therefore, that 
an appeal lies. 

JUDGMENT.—Now that the appeal 
has been placed before us on the merits I 
quite understand the zeal with which the 
preliminary objection to an appeal lying 
was pressed before us; for, I think, it is 
impossible to read the judgment of the Dis¬ 
trict Judge without feeling that it is an 
inadequate treatment of the case. 

The suit is one for recovery of rent, the 
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plaintiff relying on a khitian and on the 
prfsumption which that- khatian involves. 

The learned Munsif admitted the khatian 
and expressed the opinion, as he was entitled 
to do with the authority of a trial Judge, 
that there was no evidence in disparagement 
of that khatian except the oral testimony of 
flie defendant to which he thought little 
irnpot tance could he attached. The result 
was that the Munsif gave a deoree on the 
strength of the khatian , and, where the 
khatian did not help, on the admissions of the 
defendant: and lie obviously went very 
carefully into the matter. 

The lower Appellate Court has modified 
that decree, holding that the khatian was 
not admissible because it was not. proved 
that it had been finally published. When 
the learned Judge made that remai k ho must 
have overlooked the provision of section 
103-B of the Bengal Tenancy Act which 
enacts that “ In any suitor other proceeding 
in which a Record of Rights prepared and 
published under this Chapter, or a duly 
certified copy thereof or extract therefrom, 
is produced, such R?cord of Rights shall be 
presumed to have been finally published, 
unless such publication is expressly denied.” 
This must have been present to the mind of 
the Munsif, for he expressly refers to the 
fact that tho defendant did not deny the 
fact that the record was finally published. 

We, therefore, have a fundamental error 
in the judgment of the District- Judge in so 
far as he treated the certified copy as inad¬ 
missible on a ground which he was not, 
entitled to take. This is not- the only 
objection formulated by the learned District 
Judge in his dissent from the Munsif, for 
ho suggests that tho Court ought to have 
proceeded under section 148 {!> 1) which 

provides that where tho suit, is for 
tho rent- of land situated wit hin an ai ea for 
which a Record of Rights has boon pro- 
pared and finally published, the plaint, shall 
further contain a list, of tho survey plots 
comprised in tho tenancy and a statement- 
of tho rental of tho tenancy according to 
the Record of li ghts, unless tho Court is 
satisfied, for masons to ho recorded in 
writing, that the plaint ill’ was prevented by 
any sufficient cause from furnishing such 
list or fdr.ti ment”. The learned Judge, 
however, emitted to notice the proximo 


which is to the effect that in all cases in 
which the Court admits a plaint which 
does not contain such statement, tti9 
Court shall...require the Collector to supply, 
without payment of fee, a verified or 
certified copy of, or extract from, the Record 
of Rights relating to the tenancy”. Apparent¬ 
ly that was not done in this case. But I 
suppose that, the Munsif was satisfied with 
the certified copies which the plaintiffs 
produced, and, therefore, t-here is no force 
in that part of the District, Judge’s criticism 
on the Munsif’s comment-of the case. There 
is a general statement, of other reasons for 
which he thought, that the lower Court 
ought not to have depended upon the 
khatian , hut- I do not- think that is a suffi¬ 
cient determination in the case for us to 
accept his decision as one that should 
stand. 

The result, then is that we must reverse 
the judgment- of Mr. Justice Sharf-ud-din as 
also the decree of the District Judge and 
send hark the cases to the lower Appellate 
Court for determination in the light of 
these remarks. 

Costs will abide tho result. 

Case remanded. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 294 ok 190S. 

July 21, 1913. 

Pieseut: —Air. Justice Shadi Lai, 

NIHALA AND OTHERS — DEFENDANTS — 

Am LbANTS 


versus 

Musimmnt BHUTI AND OTHERS — PLAINTIFFS — 

Respondents. 

Custom — 11 iinlti Imic — (i Births of the Kangra Dis¬ 
trict. 

As among tlhirth* of the Kangra District no 
custom either in favour of or against tho right of 
succession of brother’s daughters ami their sons has 
been proved, the Hindu Law shall prevail. 

Secmd appeal from tho deoree of tho 
Additional Divisional Judge, Hoshiarpnr 
Division, dated 22nd November 1907, 
reversing that of tho Munsif, 1st Clo9», 
Kangra, dated 9th November 190 5, dismissing 
the claim. 

lvai Bahadur Bikhshi $o\ m Lit , for the 
A ppollunts. 

Bakhshi Tek Ch.nl, for the Respondents. 
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JUDO-ME NT.—The sole point for dooU’on 
in this appeal is whether the plaintiffs, 
Musammat Bhuti and her sons, who are 
Ohirth'i of ICangra District, are entitled to 
sucseei to the estate of Mangal, the brother 
of Musammat Bhnti’s father. The process of 
reasoning- by which the learned Divisional 
Judge has arrived at the result in favour 
of the plaintiffs is incorrect aud the learned 
Pleader for the respondents has not attempted 
to defend it. He, however, supports the deoree 
in favour of his clients bv reference to the 
provisions of the Hindu Law under which 
the plaintiffs being Bindhus have the right 
of succession to Mangal’s property. La fact, 
Sohan L i! d )es nob dispute the plaintiff's 
rignt under the persoual law of the parties, 
bit lie contends that the parties are bound 
by customs and the plaintiffs have failed to 
prove the existence of a custom in support 
of their claim. He further contends that 
the plaintiffs must succeed on the strength 
of that case aud cannot take advantage of 
the fact that the defendants have no right 
to the property. It is admitted by the 
learned Pleaders on both sides that there is 
no evidence on the present record to prove 
any custom either in favour of, or against, 
the plaintiffs’ right of succession. The ques¬ 
tion, therefore, arises whether, in the absence 
of a custom, the plaintiffs can fall back upon 
the personal law for a rule of decision on 
the point at is9ne between the parties. The 
majority of the Judges in Diyi Ram v. Sohel 
bingh (1) have held that this is permissible, 
and following that judgment, I hold that 
the plaintiffs are heirs to the property of 
Man gal and entitled to get the declaration 
sued, for against the defendants who have 
no right at all to the land in dispute. 

Accordingly I affirm the decree of the 
Divisional Judge and dismiss the appeal with 
costs. 


✓ iin-n ^ Appeal dismissed. 

1007 1 P ’ R * 9 ° 3; 59 P> W - R ‘ 19 °7; 31 P. L. R. 

i- / • 


CAD JUT TA HIGH COURT. 
Application for Amendment of dsciee in 
Regular Civil Appeal No. 40 of 1909. 

December 11, 1918. 

Present :—Justice Sir Herbert Oarnduff, 
lvT , and Mr. Justice Richardson. 
BARHAMDEO SINGH and others—- 
Defendants Nos. 9, 11 and 18 — 

Petitioners 


HARMANOGE NARAIN SINGH— 

Plaintiff and RAM GO PAL AC HA RIVA_ 

Defendant No. 1—Opposite Party. 

Cyil Procedure Code (Act V of 1008), ss. 15 j, 150 , 
<\ XX, r. 6 —Abandonment of decree — Power of Court—■ 
Decree not representing true intention of Court—X a 
necessity for jilinj review\ 

Where a decree, as drawn up, docs not correctlv 

represent the judgment according to the intention of 

the Court, it is open to the Court suo motu to rectiIV 
it, either under section 151 or 152 of the Civil IYo 
cednre Code of 1908, even though the decree has been 
appealed against, and it is not necessary to review the 
judgment. 

Brijratan v. Jaynarain , 7 Ind. Cas. 876; 37 C. 049 
and In re Swire , Mellor v. Swire , (1835) 30 Ch lY 
239; 51 L. T. 2)5; 33 W. R. 785, followed. ’ ' 

A suit was instituted against 14- defendants 
including the petitioners, who riled written statements 
protesting against their inclusion in the category of 
defendants. The suit was contested by defendant 
Iso. 1 alone. 1 lie plaintiff obtained a partial decree 
On appeal the contest was again solely bstiveen th > 
plaintiff and defendant No. 1. “Tlie appeal was 
allowed and the suit decreed with costs”. The 
decree gave costs against all the defendants, and the 
present petitioners made this application to have 
the decree amended so as to relieve them of that 
liability: 

Held, that the intention of the Court was to decree 
costs against defendant No. 1 alone, and that the 
decree should be amended under sactions 151, 152and 
Order XX, rule (3 of the Civil Procedure Code, 190$ 
without the necessity of an application for review. 

Application dated 4th August 1918, for 
a review of the judgment and amendment of 
the decree passed in appeal from original 

decree No. 40 of 1909, dated 19th March 
1918. 

Babu Ganesh Dutt Singh, for the Petitioners. 

Dr. Dwarka Nath Milter , for the Opposite 
Party. 


JUDGMENT. 

Oarnduff, J.—This is an application for 
the amendment of a decree, which has it 

is said, erroneously and inadvertently miia 

the applicants liable for tho costs of certain 
litigation. 

The plaintiff sued for the recovery of 
land occupied by one Ram Gopal Aehari as 
Mohanth under a deed of endowment executed 
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by a Hindu lady. Ram Gopal Achari 
was made the firsr- and principal defendant; 
but the deed associated with him a number 
of other persons in the management of 
the endowment, and these the plaintiff 

added as defendants Nos. 2 to 14. In the 
trial Court, the suit was contested by Ram 
Gopal Achari alone. The plaintiff obtained 
a partial decree. He then appealed to 
this Court, and before us the contest was 
again solely between him and the first 
defendant. In our judgment Mr. Justice 
Harington, who has since left the Bench, 
and I ordered that the appeal should be 
allowed and the suit decreed with costs”. 
The decree, subsequently prepared in the 
Court’s office and, let me say at once, signed 
by boih cf us, has given costs against all 
the defendants, and the present applicants, 
who were named as defendants Nos. 9, 11 
and 12, now submit that as it cannot have 
been really intended to saddle them with 
costs, it should be amended so as to relieve 
them of that liability. 

The applicants were nominated in the 
deed as pinches" authorised to supervise 
the management of the endowment. They 
filed written statements protesting against 
their inclusion in the category of defendants 
and disclaiming not only all interest in, 
and concern with, the endowment, but also 
all knowledge of their nomination in connec¬ 
tion with it. They had never acted as 
“punches ", nor had they ever been asked to 
do so. The judgment shows that Mr. Justice 
Harington and I were to a certain extent 
influenced by these disclaimers in coming 
to the conclusion that the endowment was 
of an illusory character: and, had these 
defendants entered appearance, they would 
oertainly have been allowed their costs, 
unless, indeed, it would have been possible 
to disallow them on the ground that they 
had been unnecessarily incurred. In these 

circumstances, it cannot bo contended_and 

Dr. Dwarka Nath Mitter does not contend — 
that it could have been our intention to make 
them responsible for the costs; but what the 
learned Vakil does contend is that the 
decree, in fact, agrees with the judgment, as 
required by Order XX, rule (i, of the present 
Code of Civil Procedure, that the former 
cannot, therefore, be amended, os suggested, 
and that the only remedy, which the applil 


cants had but have lost through limitation, 
was for a review of the latter. 

No doubt, the decree is not inconsistent 
with the order in the judgment as to costs, 
and in this way it may at first sight be said 
to agree therewith. Bub the order is elliptical, 
and, if the judgment as a whole be referred 
to, it becomes manifest that the order cannot 
have been meant to affect the applicants. 
The result, is that the decree is not really in 
accord with the intention of the Court, and 
that. Mr. Justice Harington and I can have 
passed it only through inadvertence. As 
pointed out in Brijratan v. Jaynnrnin (1) 
and In re Swi v e % Mellor v. Swire (2) there 
cited, a Court has an inherent, power to amend 
or vary a perfected order when it finds that 
it does not. correctly state what it actually 
decided, and apart, from this inherent, power 
to make such orders as may be necessary 
for the ends of justice, which is expressly 
recognised by section 151 of the Code, section 
152 provides that, errors arising in a 
decree from any accidental slip or omission 
mny be corrected by the Court either smo 
motu or on application. I bold, therefore, 
that it is open to us to amend this decree. 

There is a further contention that this 
Court is functus officio , an appeal to the Privy 
Council having been lodged; but section 152 
expressly contemplates amendment at any 
time,” and E. v. E. (3) is a precedent for 
the amendment of a decree under ap¬ 
peal. This contention, therefore, must, I 
t hink, also fail. 

But the success of the applicants at 
once raises the further question whether 
the decree for costs should not now be 
confined by us, acting ex proprio motu , as re¬ 
gards the added defendants other than the 
applicants, to the first defendant aloue. The 
consideration of the whole matter was, there¬ 
fore, adjourned in order to enable Dr. 
Dwarkanath Mitter to argue this point, and 
that ho has now done. The learned Vakil 
admits that all the other defendants, except 
Nos. 2 and 13, are in practically the same 
position ns the applicants. He also admits 
that the eighth defendant, who was implead- 


(1) 7 1ml. Pas. 870; 87 C. 019 at p. 657. 

(2) USS5) 80 Ch. D. 289; 53 L. T. 205; 33 W. R. 
7 85 

(81 (190 n li. R. P. 88; 72 L. J. P. 24; S8 L. T. 5/0. 
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ed because he was at the moment managing 
the Deoria Indigo Concern and the manager 
of that concern had been nominated by the 
deed, ex -officio so to speak, as one of the 

wuu 18 in a much stronger position 
both by reason of the representative character 

he was required to assume, and in view of 
the fact that he has applied in time for a 
review of judgment. But Dr. Dwarkanath 
Mitter seeks, as I have indicated, to differ- 
entiate the cases of defendants Nos. 2 and 13 
one of whom was nominated by the deed as 
a pujan of the endowment and the other as a 
panch. Both filed written statements pro¬ 
testing against their inclusion as defendants 
and declaring that they had had nothing 
to do with the endowment and were not 
interested in it; bat, at the same time, 
they refused to admit that the deed was in¬ 
valid, and indeed asserted that it was a valid 
deed of endowment. To this extent, therefore, 
they may be said to have resisted the plaintiff 
in the first instance; but they did nothing more 
than file written statements and no complaint 
of any interference, much less of any tortuous 
act, on their part has been made against 
them in the pleadings or in the evidence. 
Ihere is, no doubt, this slight difference 
between them and the others, but Mr. Justice 
Harington and I oertainly did not discrimi¬ 
nate between the absent defendants. When 
we directed that the suit should be “decreed 
with costs” we can have contemplated only 

one of two tbi D gs —costs against all the de- 

fendants or costs against the solitary 
defendant who was before us and present 
to our minds. No third intention can 
possibly be extracted from the elliptical words 
we used; but, as I have shown, we 
cannot have meant to saddle the applicants 
with the costs and a fortiori we cannot have 
meant to render the present Manager of the 
Deoria Indige Concern liable. Therefore, 
we did not intend to saddle all the defendants 
with costs. And, therefore, we must have 
meant to saddle only the first defendant with 
the liability. As Mr. Justice Harington has 
gone I must here speak for myself; and I 
have no hesitation in saying that, as a matter 
of fact, it was the first defendant alone that I 
had in mind and that I had no idea of render¬ 
ing any body except Ram Gopal Aobari liable 
for the costs of the litigation. That being so, 
it seems to me to be our clear duty, now that 
the matter has come to our notice, to amend 


the decree by confining the order to the first 
defendant, Ram Gopal Achari, and I think 
that, if we were to shirk that duty, we should 
be causing needless anxiety, useless trouble 
and the accumulation of unnecessary costs. 

In the result, I would allow this application 
and going further I would amend the decree 
in favour not only of the applicants but of 
all the defendants Nos. 2 to l-t, making no 
order as to the costs of the present hearing. 

Richardson, J. — I was not a party to the 
judgment and decree out of which the ques¬ 
tion before us has arisen and am not in a 
position, therefore, to speak from personal 
knowledge as to what was intended or not 
intended. Upon the materials placed before 
me, however, it seems to me that the ques¬ 
tion really comes to this, whether the decree 
as drawn up correctly represents the judg¬ 
ment according to its true intent. 

1 he language of the judgment iu regard 
to costs is ambiguous, the person or persons 
against whom costs are given not being 
specified. The difficulty has been caused by 
the ambiguity andean only be solved by 
ascertaining what the judgment means. As 
to that, there can be little doubt. Regard 
being had to the pleadings and the course 
which the litigation took and the terms of 
the judgment as a whole, it seems impossible 
to suppose that the learned Judges intended 
to give costs against any of the defendants- 
respondents except the one who actually 
came forward to oontest the case in the 
Courts. I am fortified in that view by what 
has been said by Carnduff, J., who, as one of 
the Judges who beard the appeal, caa speak 
with authority on the point. 

The result then is that an error has been 
committed in the Court’s office in drawing 
up the decree and the error is one which, 
as it seems to me, it is open to this Court to 
rectify either under section 152 of the 
Civil Procedure Code or under its inherent 
powers. It is not necessary to review the 
judgment which, regard being had to the 
provisions of Order XLVTI, rule 5, I am not 
entitled to do. All that we do as I under¬ 
stand the matter is to bring the decree into 
accordance with what the Judges really in¬ 
tended, the judgment being left intact. 
Under Order XX, rule 6, the decree is to 
agree with the judgment and it is to state 
the amount of costs incurred in the suit 


INDIAN OASES. 


[1914 


1 


•w 


f'ONGALUR CHENNAMMA t>. RAJA OK KARA ETINAGAR. 


DHANPAT RAI V. KAHN DEVI. 


and by whom or out of what property and 
in what proportions such costs are to be 
paid”. All we are doing is to apply these 
provisions to the decree before us. 

I agree in the order proposed. 

Application allotced . 


MADRAS HIGH COURT. 

Appear against Order No. 108 ok 1913. 

February 4, 1914. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Ay ling. 

PUNGALUR CHENNAMMA— Petitioner 

—Appellant 

versus 

The MINOR RAJA ok KARVETINAGAR 
by guardian W. A. V A RA 1) A0 H A R I A R — 

Respondent. 

Civil Procedure Code (Act V of 1008b ss. 73, 101— 

Application foe rateable distribution — Order, whether 
a ppcalnblc — A ppeal. 

No appeal lies from an order passed under sec¬ 
tion 73 of the Civil Procedure Cotie, 1008. 

Sorabji Coovarji v. Kala Raijhunatli , 12 Ind. Cas, 
011; 13 BDin. L. It. 1103; 30 II. 150, distinguished. 

Civil Miscellaneous Appeal against tho 
order of the District Court of North Arcot, 
in Civil Miscellaneous Petition No. 247 of 
1912, in Execution Petition No. 108 of 1905, 
in Original Suit No. 21 of 1882. 

Mr. N. Ohandrasekara Aiyar , for tho Ap¬ 
pellant. 

Mr. L. A, Govindaragh'iVi Aiyer t for tho 
Respondent. 


JUDGMENT.—The appellant, a decree- 
holder, applied under section 73 of the Civil 
Procedure Code to share in tho distribution 
of the sale-proceeds of certain property sold 
in tho execution of a decree obtained by an¬ 
other decree-holder, tho Maiiant of Tirupati, 
against tho same judgment debtor. His ap¬ 
plication was rejected by the Distiict Judge 
and he appeals from that decision. A pre¬ 
liminary objection is taken that no appeal 
lies. We think this objection is well-founded. 
No appeal lies under section 104, Civil Pro¬ 
cedure Code. But it is contended that this 
is a dispute arising between parties to tho 
decrees, as the judgment-debtor alone con¬ 
tested his light to a share in tho proceeds 
and ho alone is a party to this appeal. We 


think this makes no difference. Any order 
passed under section 73, Civil Procedure 
Code, is an order which affects all the decree- 
holders who have applied for distribution 
under that section and the judgment-debtor. 
Aud it is conceded that so far as the decree- 
holders are concerned no appeal will lie by 
one decree-holder against another. This has 
been often decided; while that is so, we can 
see no ground for holding that separate ap¬ 
peals may be Hied by the decree-holders 
against the judgment-debtor. The result 
would be anomalous. Every decree-holder is 
interested in any order that may be passed 
in appeal. We are, therefore, of opinion that 
no appeal lies. The case cited in Sorabji 
Coovarji v. Kala Raghunath (1) has no ap¬ 
plication. 

Wo accordingly dismiss the appeal with 
costs. 

Appeal dismissed. 

Cl) 13 1ml. Ous. Dll; 30 13. 150; 13 Horn. L. R. 1193. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 1036 ok 1912. 

November 4, 1913. 

Present :—Mr. Justice Johnstone and 
Mr. Justice Beadon. 

Lila DHANPAT RAI — Defendant— 

A ppellant 
versus 

Musammat KAHN DEVI and others— 
Plain ti kks —Respon de nts . 

< ivil Procedure Code (Act V of 190S9, Sch. //, 
Paras. 20 and 21 — Arbitration without intervention 
oj Court—Award deciding matters not referred to 
arbitration, whether legal. 

A private award determining matters not referred 
to arbitration cannot bo tiled and no decree can bo 
based thereon, even if thoso matters bo separable 
from tho rest of tho award. 

llhagat Ram v. Paras Ram , Si 1\ R. 1907; ISi P. L. 
U. 1908; Mu shift Khan v. Phulja Bibi , 27 A. 526; 
A. W. X. (1905) SO; 2 A. L. .T. 416; Thirnvengadathu 
angar v. Vaidinatha -I [lyar, 29 M. 303, followed. 

Xarsing Xarain Singh v. A iodhya Prasad Singh , 13 
Ind. Cas. 118; 10 C. W. X. 250; 15 C. L. J. 110, dis- 
tingnished. 

A plea based on the defendant’s acquiescence in tho 
award is one that might be raised in a regular suit 
between tho part ies, but oaunot be considered iu 
proceedings under paragraphs 20 and 21, Schedule II* 
ot tho Code of Civil Procedure. 

Fust appeal from the decree of the District 
Judge, Lahore, dated 7th March 1912 t 
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ordering the award to be filed in Court and 
granting a decree giving effect to the award 
in so far as it deals with the matters which 
were referred to arbitration. 

The Hon’ble Mr. Shadi Lai , R. B.,andLala 
Tirath Lam, for the Appellants. 

Mr. Bevan Petman and Lala Sang am Lai , 
for the Respondents. 

JUDGMENT.—On the agreement of the 
parties to refer to arbitration, an award was 
delivered but the award decided certain 
matters which had not been referred to 
arbitration. 

The plaintiffs-respondents then applied to 
have the award filed and the application was 
numbered and registered as a suit under 
paragraph 20, Schedule IF, of the Code of 
Civil Procedure. 

In addition to other objections which were 
overruled the defendant-appellant objected 
to the filing of the award on the ground that 
it decided matters not referred to arbitration, 
but the lower Court, holding that these 
matters were separable from the rest of the 
award, passed the decree giving effect to the 
award in so far as it deals with the matters 
which were referred to arbitration. 

Though in appeal the defendant-appellant, 

under section 104 (/), Code of Civil Proce¬ 
dure, contests the order filing the award, the 
appeal also purports to be one from the 
decree itself, and on behalf of the respond¬ 
ents a preliminary objection was taken that 
the memorandum of appeal is insufficiently 
stamped. This objection, however, was 
abandoned when it was pointed out that the 
decree is merely declaratory and that the 
Court-fee of Rs. 10 i3 sufficient for an appeal 
in a declaratory suit. 

Paragraph 21, Schedule II of the Code of 
Civil Procedure, does not authorise a Court 
to file an award in part or to give effect to 
an award in part and Shag at Ram v. Paras 
Ram (1) is authority for holding that, in 
regard to arbitration without the interven¬ 
tion of the Court, the Court must refuse to 
file the award when it determines matters 
not referred to arbitration. 

Counsel for the appellant has also cited 
Musbof i Khan v. Phtilia Bibi (2) aud 
Thiru' c' gaiathiangar v. Vaidinalha Ay gar (3), 

(L) 84 l\ It- 1907; 184 L\ L. it. 1908. 

■ (2) 27 A. 526; A. \V. N. (1905; 85; 2 A. L. J. 416. 

(3) 29 M. 303. 


in support, of the view that the lower 
Court should have refused to file the award, 
an 1 Counsel for the respondents is constrain¬ 
ed to admit that, in regard to arbitration 
without the intervention of the Court, the 
Court has ordinarily no power to amend the 
award. Reliance, however, is placed on 
N arsing Narain Singh v. Ajolhy i Par shad 
Singh (4) and it is contended that, in the 
circumstances of the present case the lower 
Court’s order and decree are right. 

In the case cited the defendant had not 
appealed and there was no question of setting 
aside the decree which had been passed aud 
which, as far as it went, had been accepted 
by both parties. The plaintiff was seeking to 
have the remaining portion of the award 
included in the decree and it was held that, 
as the erroneous action of the arbitrator 
operated in favour of the defendant, it was 
not open to him to impeach that part of the 
award. The award was accordingly filed in 
its entirety, a decree was drawn up in accord¬ 
ance therewith and thus the award was not 
amended bat was wholly enforced. 

In the present case, however, the appeal 
is by the defendant who has in no way 
submitted to the decree of the lower Court 
but continues to press bis objections that 
the award cannot be filed and cannot be 
made the basis of any decree. Moreover, the 
award has not lo89n wholly enforced and as 
the portion of the award, which is outside 
the matter referred to arbitration, imposes 
certain duties and liabilities on the defend¬ 
ant, it i3 doubtful whether this part of the 
award can be said to be in the defendant’s 
favour. 

It has been urged that the defendant has 
acquiesced but, if this is so, the point i3 one 
which might be raisel in a regular suit 
between the parties. It cannot be consider¬ 
ed in proceedings under paragraphs 20 and 
21, Schedule II, of the Code of Civil Proce¬ 
dure, in which the only points for consider¬ 
ation by the Court are: — 

I. Whether or not the matter has been 
referred to arbitration. 

II. Whether or nob an award has been 
made, aud 

111 . Wnether or not any ground such aa 
is mentioned or referred to in 

(4) 13 Ind. Cas. 118; 16 C. \V. N. 256; 15 C. L. J, 

110 . 
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paragraph 14 or paragraph 15 is 
proved. 

In the present case a ground mentioned 
in paragraph 14 (a) has been proved, 

namely, that the award determines matters 
not referred to arbitration, and, on the 
authority of Bhagat Ram v. Paras Ram (1) 
it must be held that the award cannot be 
filed. 

We accordingly accept the appeal and, 
setting aside the order and decree of the 
lower Court, we direct that the application 
to file the award be dismissed. We think, 
however, that the case is one in which each 
party should pay its own costs throughout 
and we order accordingly. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Civil Reference No. 519 of 1913. 

January 20, 1914 
Present: —Mr. Justice Ryves and 
Mr. Justice Piggott. 

INDAR MAL— Petitioner 

versus 

BALDEO DAS and another — Opposite 

P/ rty. 

Provincial Small Cause Courts Act (IX of 1887), Sch. 
II, Art. 31 —Suit for recovery of money based on account 
— Jurisdiction. 

A suit for the recovery of a sum of money, tile 
precise amount of which cannot ho ascertained 
unless the accounts of the parties have been examined, 
is cognizable by a Small Cause Court. 

Civil Reference made by the District Judge 
of Agra. 

Mr. L. M. Banerji , for the Opposite Party. 

JUDGMENT.—This case has been refer¬ 
red to us by the learned District Judge of 
Agra with a recommendation that the order 
of the Court of Somali Causes returning the 
plaint to the plaintiff for presentation to 
another Court is contrary to law. The 
Small Cause Court, although no written 
statement had been filed, on representation 
made on behalf of the defendant seems to 
have come to the conclusion that the suit 
was one for accounts and for this reason 
ordered the plaint to be returned. An 
examination of the plaint shows that it is 
not a suit for accounts but for the recovery 
of a sum of money, ^ the precise amount of 
which cannot he ascei tamed unless the 


SRINIVASACHARIAR V. GOPALAN. 

accounts of the parties have been examined. 
Iu our opinion the suit was one cognizable 
by a Small Cause Court. We, therefore, set 
aside the order of that Court and direct 
the Court to re-admit the plaint to its 
original number and to dispose of the case 
according to law. 

Order set aside. 


MADRAS HIGH COURT. 

Appeal against Order No. 13 cf 1913. 

February 13, 1914. 

Present: — Mr. Justice Sankaran Nair and 

Mr. Justice Ayling. 

SRINIVASACHARIAR— Petitioner — 

Appellant 

versus 

GOPALAN minor by his guardian and 
father RAMASWAMY 1YANGAR 
and another—Respondents. 

Succession Certificate Act (VII of 1889)— Appli¬ 
cation Jor certificate — Question as to whether debt be - 
longs to deceased, whether relevant. 

In au application for a succession certificate uuder 
Act VII of i889, the question, whether tlio debts in 
respect of which the certificate is applied for boloug 
to the deceased or not, is irrelevant, and cannot bo 
gone into. 

Bai Kashi v. Parbu Kcval, 28 B. 110;o Bom. L. R. 721, 
followed. 

Radha Rani Dassi v. Brindaban Chandra Basack , 25 
C. 320; 2 C. W. N. 59, dissented from. 

Appeal against the order of the District 
Court of Chingleput, dated the 2nd Novem¬ 
ber 1912, in Succession Ceitificate Petition 
No. 25 of 1912. 

Mr. J. S. Jayarama Iyer, for Mr. O. S. 
Rumachandni Iyer , for the Appellant. 

Dewan Bahadur M. 0. Parthasarathy 
lyangar , for the Respondents. 

JUDGMENT.—The Judge has dismissed 
tho petition on the ground that the debts in 
respect, of which the certificate is prayed for 
did not form the property of the deceased but 
very probably they belong to one of the 
persons who oppose the grant of the Succes¬ 
sion Certificate to the appellant. We are of 
opinion that the question whether the debts 
belonged to the deceased is not a matter to 
bo decided on this application. We agree 
with the decision of Bat Kashi v. Parbu 
Reval (1) which has been followed in Appeal 


A) 28 B. 119; 5 bom L. R. 721. 
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againsfc Order No. 42 of 1906 by Benson 
and Wallis, JJ. We are unable to agree with 
the opinion of the Chief Justice to the con¬ 
trary in Radha Rani Dassi v. Brindaban 
Ohundra Basack (2). The order of the 
lower Court is, therefore, reversed and the 
District Judge is directed to restore the ap¬ 
plication to his file and dispose of it accord¬ 
ing to law. Costs hitherto incurred will be 
provided for in the final order. 

, . Order reversed. 

(2) 25 C. 320; 2 C. W. N. 59. 


defendants were tenants of plaintiffs’ vendor’s 
mortgagees, that their lease term expired 
two months before this suit was brought and 
that hence no notice to quit was necessary. 
The defendants did not, in their appeal 
memorandum to the lower Appellate Court, 
object to the finding of the Munsif, that 
they were not plaintiffs’ or plaintiffs’ 
vendor s (1st defendant’s) lessees after they 
attorned to 1st defendant’s mortgagee. On 
that finding, the plaintiff, who was not 
their landlord when their illegal possession 
commenced in May 1903, was not bound to 
give them notice to quit. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 606 of 1912. 

November 3, 1913. 

B resent: — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

• SINGAMUSETTI VENKATIAH 

AND OTHERS-DEFENDANTS — APPELLANTS 

V6 rsus 

BOPPELLA CHIRRANNA and another— 

Plaintiffs—Respondents. 

Civil Procedure Code ( Act V of 1908), s. 24— Civil 
procedure Code (Act XIV of 1882), «. 25— District 
Court—Powers of transfer—Subordinate Judge's Court 
—Inherent power —Jurisdiction . 

If a District Judge, to whom au appeal has been 
remanded by a High Court, transfers the same to a 
Sub-Judge and the latter disposes of it without any 
objection being taken as to his jurisdiction, the ir¬ 
regularity would not affect his decision on merits. 

Ourdeo Singh v. Chandrilcah Singh and Ohandrikah 
Singh v. Rasl.bihary Singh , 1 Ind. Oas. 913; 36 C. 193- 
5 C. L. J. 611, followed. * 

Under section 24 of the new Civil Procedure Code 
the District Court’s powers of transfer are much 
wider than they were under the old law. 

Sita Ram v. Nauni Dulaiya , 21 A. 230; A. W. N. 
(1899) 38; Chowdhry Hameddoollah v. kuteeoonissa 
Bibt,15W. R. 574, Tarucknath Alookerjee v. Oouree 
Churn Mookerjee, 3 W. R, 147, referred to. 

^ Second appeal against the decree of the 
Subordinate Judge of Kurnool, in Appeal 
Suit No. 13 of 1904, preferred against 
that of the Court of the District Munsif 
of Gooty, in Original Suit No. 3*8 of 1903. 

JUDGMENT.—The questions of fact have 
been decided by the lower Appellate Court 
against the appellants (defendants Nos. 2 to 6) 
and we are bound by the lower Court’s said 
finding of fact. 

As regards the contention that defend¬ 
ants as tenants are entitled to notice to 
quit, it was found by the Munsif that the 


The contention most strongly pressed by 
the appellant’s learned Counsel was that 
the Subordinate Judge who heard the appeal 
had no jurisdiction to hear it as the High 
Court remauded the appeal for hearing* by 
the District Court and the District Court had 
no power to transfer such a remanded 
appeal for disposal to the Subordinate 
Judge. We might here state that the 
appellants raised no objection either before 
the District Court or before the Subor¬ 
dinate Judge’s Court to the validity of 
the order of transfer. Under those circum¬ 
stances we hold on the authority of the 
case of Ourdeo Singh v. Ohandrikah Singh 
and Ohandrikah Singh v. Raslibihury 
Singh (1), that the Subordinate Judge’s 
inherent jurisdiction was (putting it at the 
worst) merely exercised irregularly and 
that the irregularity has not affected the 
merits (section 99, Civil Procedure Code). 
We might add that considering the more 
comprehensive language of section 24 of 
the new Civil Procedure Code (correspond¬ 
ing to section 25 of the old Code) the 
District Court’s powers of transfer are 
much wider than under the old law. We 
refer to the addition of the words “at any 
stage”, and of the words “appeal or other 
proceeding” in the new Code, as well as 
the new clause (1) ( b) (m) and the new 
clause (2). 

Even under the old Code, we are not 
satisfied that the observations in Sita Ram 
v. Nauni Dulaiya (2), about section 25 not 
applying to cases remauded under section 
562, and the similar observations in 

(1) 1 Ind. Cas. 913; 36 0. 193 at pp. 201, 202; 5 C. 

L. J. 611. 

(2) 21 A. 230; A. W. N. (1899) 38. 
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Ghowdhry Hanirdoollah v. Uuteeoonis :n fjito.3 
(3), are nob iri the nature of obiter diet i 
[see Tarucknath Moaker,ee v. Gouree Chum 
Mooker.ee (4), eontro ] even if they are nob ex¬ 
plained away by the observations in Gnrileo 
Singh v. Ghandrikah Singh and Ghand'ika 
Singh v. Uashbihary Singh (1). 

In the result, the second appeal fails 
and is dismissed with costs. 

Ap/nal dismissed. 

(3) 15 W. It 574. 

(4; 3 W. R. 147. 


in the sale proclamation that thero was a prior 
incumbrance; 

(3) that as the plaintiffs kept silent as to their 
prior lien when part of the property was sold to 
defendants Nos. 5 to 10, they were guilty of mis- 
representatior, and, therefore, they could not touch 
the part of the property sold to those defendants. 

Appeal from the decree of the District 
Judge of Rijshaye, dated S^ptsmbsr 19th, 
1911, modifying that of the Sub-Judge of that 
District, dated February 7th, 1910. 

Babus Mohini Mohan Ghackrav irly and 
Krishna Kamal Xloitra , for the Appellants. 

Babu Monmotha Nath Mookerjee, for the 
Respondents. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3659 c v 1911. 

March 19, 1914. 

Present: —Mr. Justice Holm wood and 
Mr. Justice Chapman. 

ATAB PRAMANICK and another — 
Plaint pf.5 — Appellants 

versus 

MEHRULL V SARDAR an n other? — 
Defendants — R es po n d •: nts. 

Mortgage — Two mortgage* on same proper!g— I.tecrci on 
second mortgage—Sale in execution—Purchase In/ mort¬ 
gagee — Judgment-dcldor sold part of mortgaged property 
t<> other jtersons in presence of mortgagee —Decree money 
paid to mortgagee purchaser—Satisfaction entered I"/ 
mortgagee—Sale set aside — Suit bg mortgagee upon first 
mortgage — Right of mortgagee to sell portion <J mo-t. 
gaged property sold to other persons — !•.’stop pci — S’ot 
stating first mortgage in sale proclamation —Mis¬ 
representation. 

The defendants Nos. 1 to 4 executed a mortgage- 

v » «* 

bond in favour of the plaintiffs. A subsequent mort¬ 
gage was executed by those defendants in favour of 
the plaintiffs on the same property. The plaintiffs got 
a decree upon this second mortgage and put the pro¬ 
perty up for sale. 'The property which consisted of 
2L bighas of land was sold and the plaintiffs purchased 
it and obtained possession. The defendants Nos. 1 to 
I made arrangement with defendants Nos. 5 to It) 
to sell to the latter 15 biglias, out of the 21 bighas 
mortgaged, for Rs. 1 .<>();) and out of this money, 
Ks. 1)53 odd were paid to the plaintiffs, who were 
present, in satisfaction of their decree. The plaintiffs 
certilied satisfaction and allowed the sale to bo set 
aside. The plaintiffs then sued on their lirst mort¬ 
gage-bond and sought to make not only the lands 
remaining in the hands of defendants Nos. 1 to 4 
liable but also the bighas w hich had passed into 
the hands of defendants NoS. 5 to JO: 

Held, (1) that it was open to the plaintiffs in the 
piolent suit to proceed only against (ho mortgaged 
property remaining in the hands of defendants Nos. 1 
to 4; 

(2) that the plaintiffs could not be burred bv estop¬ 
pel merely by reason of their not having stated 


JUDGMENT.—This is an appeal from the 
judgment and decree of the learned District 
Judge of Rajshaye who in modification of 
the decree passed by the Officiating Sub¬ 
ordinate Judge has dismissed the plaintiffs’ 
suit in respect cf the mortgage land, which 
was sold to the defendants Nos. 5 to 10, and 
upheld the Munsif’s decree in their favour 
against defendant No. 1 after contest aud 
against defendants Nos. 2 to 4 ex parte ill 
respect, of the land remaining unsold. The 
plaintiffs appeal. 

The facts which are necessary to set out 
are as follows: The defendants Nos. 1 to 4 
or rat her defendant No. 1 on behalf of himself 
and the others executed a mortgage-bond 
in favour of the plaintiffs on the 28th Mngh 
1299. A subsequent mortgage was executed 
by defendants Nos. 1 to 4 dated the 2*2nd 
Fulgoon 1300, upon the same property. The 
plaintiffs got a decree upon this second 
mortgage and put the property up for sale. 
On the day the sale was held at Court in 
execution of the decree the plaintiffs tiled an 
application for having it published that the 
property was liable to a further incumbrance, 
but that application was dismissed on the 
ground that it was too late. The property 
was sold and the plaintiffs obtained posses¬ 
sion. On the 8th August 1908, the sale was 
set aside under tho following circum¬ 
stances:— The defendant No. 1 made arrange¬ 
ment with defendants Nos. 5 to 10 at the 
Court house at Nongaon to sell 15 bighas , 
out of 21 bighas mortgaged, to the defendants 
Nos. 5 to 10 for Rs. 1,000 and out of this 
money Rs. 95S-4 6 were paid on the same day 
at Noagaon to the plaintiffs who were present 
in satisfaction of their decree. On the same 
day the plaintiffs in the Court of Muusif at 
Noagaon certified satisfaction aud allowed 
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the sale which was held in execution of the 
decree for sale in the suit of the second 
mortgage to be set aside. The plaintiffs 
now sue on their first mortgage-bond, and 
they seek to make not only the lands remain¬ 
ing in the hands of defendants Nos. 1 to 4 
liable but also the 15 bighns which has 
passed into the hands of defendants Nos. 5 
to 10. The learned Subordinate Judge held 
that it was competent to them to do so. 

The learned Judge in the Court below has, 
as we have seeD, held that they cannot 
atiach the properly in the hands of defendants 
Nos. 5 to 10. But he has held in agree¬ 
ment with the Subordinate Judge that the 
suit on the second mortgage was not 
incompetent, and for this he has relied upon 
the Full Bench ruling in Sundar Singh v. 
Bholu (1), and the defendants Nos. 5 to 10 
who alone appear as respondents in this appeal 

have, as they have every right to do, taken 
objection that the learned Judge was in error 
in this finding. In the Allahabad case the 
Full Bench held that the holder of two 
independent mortgages for one and the same 
property may sue to obtain a decree for 
sale on each of them separately. Bub what 
the learned Judge appears not to have 
noticed is that the Court also held that having 
obtained such a decree in each of the suits 
it would be difficult to see what benefit the 
two decrees would be to the plaintiffs except 
that the plaintiffs may execute one of these 
decrees by sale of the property, and if there 
is a surplus arising from the sale they may 
probably attach that surplus in execution of 
the other decree. There is a later case which 
has been brought to our notice reported as 
Keshavram Dulavram v. Ranchhod JJakira 
(2) and there it has been held, that where 
a mortgagee holds two mortgages on the 
same property executed by the same person 
he cannot maintain a suit to recover the 
sum due on the latter mortgage only by sale 
of the property subject to the prior mortgage, 
that is to say, that the decree obtained by 
the plaintiffs in the first suit precludes him 
from any further lien upon the property 
brought to sale. The Judges say: “It will 
be observed that section 43 of the Civil Proce¬ 
dure Code is imperative. Suppose a decree 
was passed for the plaintiff herein and he 
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afterwards sued on'the first, mortgage ‘as is the 
ease here, it seems to us that that would be a 
sphtt.ng of his claims within the meaning of 
Sir Lawrence Jenkins’ judgment, in Oovind v 
Parashramy), which section 43 wasintended 

to prevent . 

It is argued by the learned Vakil who 
appeared for the plaintiffs that as a fact the 
plaintiffs did get a decree in their suit 
upon the second mortgago and that they did 
in their plaint in that suit state implicitly 

that they reserved their lien upon the 
first mortgage, but that reservatiou was 
objected to by the defendants in terms 
and the Court elected to proceed with 
the suit and passed a decree without 
adjudicating upon what effect that decree 
would have upon future litigation in respect 
of the first mortgage. Upon consideration 

of the law as laid down i„ a |l the36 caaes jf . 
seems to us that it is only open to the plaintiffs 
in the present suit to proceed against the 
mortgaged property remaining in the hands 
of defendants Nos 1 to 4 and possibly, as 
was pointed out ,n the Allahabad oase, against 
the surplus eale-prooeeds obtained by defend- 
anfs Nos. 1 to 4 from defendants Nos. 5 to 

F ?"*' ° 4 f .. this is different 

.rom the Allahabad case inasmuch as the 

sale to defendants Nos. 5 to 10 was not a 

Court-sale. But, the legal position of the 

plaintiffs which we have thus determined 
seems to us to throw a good deal of 
light upon the further question as to 
whether the plaintiffs were guilty of 
misrepresentation in not disclosing to 
the defendants Nos. 5 to 10 the fact of 
the existence of the first mortgage at the 

time they purchased ihe property from 
defendants Nos. 1 to 4. 

There is an error in the judgment of 

the learned D.strict Judge as to a question 

of fact. He states that defendant No 6 
Mithan states in his evidence that the 
money was paid through him to the 
plaintiff, and this is not improbable and 
may be accepted as true. What this 
w'tness does say is that the money was 
paid through him to the defendant No 1 
But, in our opinion, this is immaterial^ 
inasmuch as it ,s admitted by the plaintiff 
himself in his evidence that both he and 
his co-plaintiff were present at the time 

(3) 25 B. 161; 2 Bom. L. R. 864. 


(1) 20 A. 322; A. IV. N. (1898) 58. 

(2) 30 B. 156; 7 Bom. L. R. 811. 
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the transaction in connection with the setting 
aside of the sale was carried out in the 
Noagaon Court-house, and the learned Judge 
finds that the plaintiffs must have known and 
did know about the purchase by defendants 
Nos. 5 to 10 and did not then disclose to 
them the fact of the existence of the first 
mortgage. 

[t. is argued, however, by the appellants’ 
Vakil that the learned Judge has based his 
finding of misrepresentation upon a wrong 
circumstance. He based it upon the fact 
that the plaintiffs announced to the world in 
their sale proclamation that the properties 
were not subject to incumbrance and the 
defendants Nos. 5 to 10 relied upon it and the 
plaintiffs not having disclosed to them at 
the time of their purchase the existence of 
the earlier mortgage they are estopped from 
ignoring or impugning the sale made to tho 
defendants Nos. 5 to 10 of the 15 bighn 

It does not appear to us that the plaint iffs 
can be barred by estoppel merely by reason 
of their not having stated that there was a 
prior incumbrance in the sale proclamation, 
for the plaintiffs did not then owe any duty 
to inform the defendants Nos. 5 to 10 who 
did not purchase at the sale of this prior 
incumbrance. The authorities upon tho law 
of mortgage have been freely cited to us, 
and the learned Doctor Ghose’s work upon 
Mortgage has been used as part of the 
argument of the learned Vakil for (ho 
plaintiffs. “The law”, says the learned 
Doctor, “does not oblige the mortgagee io 
give notice of his charge to any person whom 
he knows to he in treaty for tho sale or 
settlement of (he propeity. A mortgagee 
need not go out. of his way to give notice of 
his security upon hearing that the mortgagor 
is dealing with the estate”. An English 
authority is cited for this prop ait-ion. But 
if a person who proposes to make an advance 
on a property informs a mortgagee of his 
intention in such a manner as to show that 
he intended to bo guided by what ho might 
hear from the mortgagee and the mortgagee 
remains silent, then in either of these cases 
the mortgagee will bo held guilty of fraud; 
and in the same way Story in his Treatise on 
Equity Jurisprudence deals with the matter, 
as We think it undoubtedly must bo dealt 
with, as a question of evidence rather than 
ulio of more jurisprudence. After mentioning 


what the Roman Law was on the subject and 
how nearly the akin the English Law is, he 
says that as to what shall be deemed a oonsent 
the Roman Law is very guarded, for it is 
there stated that we are not to take for a 
consent of the creditor to an alienation of the 
pledge the knowledge which he may have of 
it, nor the silence which he may keep after 
he knows it as if he knows that his debtor is 
about selling a house which is mortgaged to 
him and he says nothing about it. But in 
order to deprive him of his right it is 
necessary that it should appear by some act 
that he knows what is doing to his prejudice 
and consents to it, or that there is some 
ground to charge him with dishonesty for 
not having disclosed his right when he was 
under an obligation to do it, by which the 
purchaser was misled. 

The real question in this case is, therefore, a 
question of fact, namely, was the plaintiff, who 
was present at the negotiation for sale between 
defendants Nos. 1 to 4 and defendants Nos. b 
to 10 and was willing to receive the purchase- 
money in satisfaction of his decree and to 
have the sale set aside bound as a party to the 
transaction to disclose to the defendants Nos. 
5 to 10 tho fact that- he had a prior mortgage 
upon the property ? It is admitted that the 
propeity was sold for its full value to 
defendants Nos. 5 to 10. It isadmitted that the 
plaintiffs were present at the transaction. It 
is stated by the defendant No. 6 that the 
defendant No. 1 and his Pleader showed him 
tho sale proclamation and pointed out to him 
that there was no prior mortgage mentioned 
and stated as a fact that there was no such 
prior mortgage. The learned Judge’s finding 
appears to amount, to this that the plaiutiffs 
boing present in the Court-house knew of 
this transaction and kept silent as to their 
prior lien. We, therefore, think that they 
were in fact guilty of misrepresentation aud 
that the error which the learned Judge has 
fallen into in discussing the evidence does 
not vitiate his finding, so that upou that 
ground alone his finding must be supported, 
But we would hold as we have already said 
that in law the plaintiffs are now precluded 
from suing to recover by a second sale of 
the property which has passed to the defend¬ 
ants Nos. 5 to 10. 

That bei ng so the appeal must be 
dismissed with costs. 

Appeal dismissal. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 204 of 1912. 

March 10, 1914. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 

INDAR PAL SINGH and otheks — 
Defendants—Appellants 

versus 

MEWAH LAL and others — Plaintiffs— 

Respondents. 

Civil Procedure Code (.4cf V of 1908), Order II, r. 2, 
O. XXXIV, r. 14— Mortgage—Decree for recovery of money 
due under mortgage , not satisfied—Subsequent suit lor 
sale oj property, whether maintainable — Limitation Act 
(IX of 1908J, 3. 19 —Acknowledgment o/ debt by Manager 
of HindiL joint family, whether other members bound. 

A mortgagee brought a suit on the basis of his 
mortgage for a simple money-decree only. The suit 
was decreed but the decree, not having been satisfied, 
he brought a second suit on the basis of the same 
mortgage for the sale of the mortgaged property: 

Held, that the second suit was maintainable under 
Order XXXIV, rule 14, in spite of the provisions of 
Order II, rule 2, of the Civil Procedure Code. 

An acknowledgment of a debt made within 
limitation -by the manager of a joint Hindu family 
is binding on other members of the family. 

First, appeal from the decision of the 
Subordinate Judge of Allahabad, dated the 
28th February 1912. 

Mr. Rahamatullah, for the Appellant. 

The Hon’ble Dr. Sunder Lai (with him Mr. 
B. K. Mukerjee) , for the Respondent. 

JUDGMENT.—This appeal arises in a 
suit brought by the plaintiffs-respondents for 
sale upon a mortgage executed on the 6th 
of September 1895 by one Amir Singh, his 
four sons and his wife in favour of Mewah 
Lai and Lachmi Narain plaintiffs. Prior 
to the execution of that mortgnge another 
mortgage had been executed in favour of the 
Akhara Panchaiti in 1893. A suit was 
brought by the prior mortgagees and a 
decree was obtained by them under a com¬ 
promise to which the present plaintiffs were 
also parties. After this compromise was 
made the plaintiffs on the 29th of March 1900 
brought a suit on the basis of their mortgage- 
deed for a simple money-decree, and they did 
not seek to enforce their right to bring the 
mortgaged property to sale. In that suit a 
decree was passed in favour of the plaintiffs, 
but as the amount of the decree was not 
paid the plaintiffs brought the suit out of 
which this appeal has arisen to enforce the 
mortgage. Various pleas were set up in 


defence but they were overruled by the Court 
below and a decree was made iu the plaintiffs* 
favour for sale of the mortgaged property. 
The decree, however, provides that the plain¬ 
tiffs would not be entitled to a decree absolute 
for sale unless they relinquished all their 
rights under the money-decree obtained by 
them. 


The defendants, who are the mortgagors, 
and members of their family have preferred 
this appeal, and the first contention raised 
on their behalf is that in view of the provi¬ 
sion of Order II, rule 2 of the Code of Civil 
Procedure, the plaintiffs are not entitled 
to maintain this suit. This contention has, in 
our opinion, been rightly repelled by the 
Court below. The answer to it is furnished 
by the provisions of Order XXXIV, rule 
14, of the Code. That rule provides that if 
a decree is obtained under a mortgage, the 
property comprised in that mortgage’ will 
not be sold in execution of such a decree 
unless the mortgagee obtains a decree for 
sale of the property, but Order II, rule 2, shall 

be no bar to the maintenance of a suit for 

sale. 








U 1.1.. , . ~ -- UlSD null 

brought by the pla.nt.ffs for a money-decree 
could not be maintained. lt_J a , trne that 
Order II rule I, provides that all suita 
if- -8° Earned as to afford ground for final 
decision upon the subjects in dispute and to 

litigation concerning them.' 
Tree penalty for not following the directions 
contained in that rule is provided by rule 

2. Ordinarily if rule 1 was violated rule 2 

would preclude the plaintiff from bringing a 
second suit, ^t-pg^he case of a mortgage we 

have the distinpt. pro vision'in'Order XXXIV 

rgle U which permits.of a suit being brought 
for sale upon the mortgage in spite of the 
provisions of Order ...II, rule 2.. Therefore 

itM* manifest that the rule last mentioned 

is no bar to the present suit. It i 8 urged 
that the bar is afforded by the fact that in 
their plaint in the previous suit the plaintiffs 
stated that they rjdincinisheff their right to 
enforce the mortgage. If this statement 
be regarded as an agreement releasing* their 
rights as mortgagees, that agreement being 
without consideration cannot be enforced 
The mere averment iu the plaint that the 
plaintiffs gave up their right under the 
mortgage tor the purpose of that suit cannot 
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ba regirdad as au oxtingaishmaat of the 

mortgagee rights. . , 

It, is next contended that section 11 ot the 

Code of Civil Procedure is a bar to tln*3 
suit. The matter now in dispute was never 
directly or otherwise in issue between the 
parties in the former suit and it was not a 
matter which coaid have formed the ground 
of attack for the lelief claimed in that. suit. 
Therefore, in our opinion, section 11 or 

any of the explanations to that section 
lias no application to the present case. 

The next, contention was that the present 
claim was barred by limitation. As to this 

we may only point out that in the written 
statement filed in the previous suit the 
mortgage in question was admitted. So 
that there was au acknowledgment of 
liability under the mortgage before the 

expiry of the prescribed period of limita¬ 
tion and a fresh start, for the commutation 
of limitation accrued to the plaintiffs from 
the date of the acknowledgment. In the 
written statement mentioned above the 

allegations in the plaint were admitted in¬ 
cluding an allegation ns to the mortgage 
and the amount payable under the mortgago 
being due, and the only con ention raised was 
that tl.e stipulation as to interest was hard 
and unconscionable. We think that, the 
Court below came to a right conclusion 
in holding that the claim was not time- 
barred. The acknowledgment having been 
made by the manager of the joint Hindu 
family was, in our opinion, binding on the 
other members. It. is not suggested that 
there was any fraud or collusion in connec¬ 
tion with the acknowledgment. 

The next contention is that in 
the money-decree which was passed in 
the former suit the Court stated that, 
“the plaintiff would not lie entitled 
to bring to sale the property mortgaged in 
the bond sued on.” This provision in the 
decree we understood to mean that, under the 
decree which was passed by the Court, the 
decree holders would have no right, to bring 
the mortgaged property to sale, that, is to 
say, that the mortgagees would not ho allowed 
to violate the provisions of section 99 of tho 
Transfer of Property Act. Tho Com t. 
evidently thought it. possible that tho 
plaintiffs might try to put tho properly to 
sale contending that they had relinquished 


their right to enforce the mortgage, and, 
therefore, it considered it. desirable that it 
should be clearly provided in the decree that 
they would not be allowed to do so. We do 
not think that the Court intended to order 
or ordered that there would never be a suit 
for sale of the mortgaged property. 

A further contention was raised that the 
plaintiff should not be allowed interest at a 
higher rate than that allowed by the decree 
to which we have referred. As to this we 
may mention in the first place that m suoh 
contention was raised either in the Court 
below or in the memorandum of appeal to 
this Court. Farther ns the plaintiffs are 
entitled to sue upon their mortgage they 
have a right to claim interest at the stipu¬ 
lated rate up to the date fixed for payment.* 
This part, of the defendants’ case is as 
untenable as tho rest. 

As to the costs of the previous suit in 
regard to which a contention was pat 
forward ion behalf of the appellants, we may 
observe that the plaintiffs will not. be entitled 
to recover these costs having regard to the 
terms of the decree passed in this case by 
the Court, below. The costs of the present 
suit weie incurred by the plaintiffs because 
they did not discharge the money-decree 
which was passed against them, and the 
plaintiffs have, therefore, in our opinion, been 
rightly awarded the costs of the present 
litigat ion. 

Wo accordingly dismiss the appeal with 
costs including in this Court, fees on the 
higher ecale. We extend the time for 
payment for six months from this date. 
Interest, at the stipulated rate will run to 
the extended date. No further interest 
will he allowed after such date. 

A ppeal 1 1 ism 
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VALLIAPPA CHETTY V. SUERAMANIAN CE1ETTY. 

MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 95 and 96 

of 1913. 

March 13, 1914. 

Present: —Mr. Justice Sadasiva Aiyar 
and Mr. Justice Seshagiri Aiyar 

P. M. A. VALLIAPPA CHETTY— 

Petitioner 

versus 

T. N. SUBRAMANIAN CHETTY— 

Respondent. 

Negotiable Instruments Act (XXFI of 1881), .9. 22_ 

IIuntli — Days of grace—Contract, not allowing days of 
grace r whether permissible. 

Per Seshagiri Aiyar, J .—It is open to parties to enter 
into a contract that the provisions of section 22. 
Negotiable Instruments Act, relating to days of grace 
shall not apply to them, and it is not open to the 
promisee to insist that the maker of the note should 
be compelled to take advantage of the da vs of grace. 

Where the giving up of a benefit secured by law- 
does not offend against public policy, the Courts will 
enforce a contract to that effect. 

East India Company v. edit Churn Paul, 7 M. P. C. 
85; 13 Eng. Rep. 811; 14 Jur. 253, MacAllister v. 
Bishop of Rochester, 5 C. P. D. 194; 135 R. R. 739, 49 
L. J. C. P. 443; 42 L. T. 81; 28 W. R. 584; Markham 
v. Stanford, 14 C. B. (n. s.) 376; 8 L. T. (x. s.) 277, 
followed. 

No question of public policy is involved in the 
inclusion or omission of provisions for days of grace. 

Per Sadasiva Aiyar, J. —As section 22 of the Negoti¬ 
able Instruments Act omits in a marked manner the 
provision in section 14 of the English Bills of Ex¬ 
change Act allowing the parties to contract that the 
bill shall come to maturity on the date fixed in it 
without the addition of days of grace, it is not open 
to the parties to contract themselves out of the 
benefit of that section by agreeing that the days of 
grace shall be dispensed with. 

East India Company v. Odit Churn Paul, 7 M. P. C. 
85; 13 Eng. Rep. 811, 14 Jur. 253, distinguished. 

Petitions under section 25 of Act IX of 
1£87, praying the High Court to revise the 
decrees of the Court of the Temporary 
Subordinate Judge of Ramnad,in Small Cause 
Suits Nos. 14C6 and 1407 of 1911. 

Mr. A. Rrishnasami Aiyeh, for the Peti¬ 
tioner. 

Mr. A. Venkata r ay ula Aiyar , for the Re¬ 
spondent. 

JUDGMENT. 

Sadasiva Aiyar, J.— I have the great 
advantage of having read the judgment 
prepared in this case by my learned brother. 

It is often a difficult question to decide 
whether a statutoiy provision has been made 
solely for the benefit and protection of the 
individual in his private capacity or whether 
some public right and public policy is aiso 
involved in it. I am inclined not to go behind 


the plain words of a statute. Section 22 of the 
Negotiable Instruments Act clearly says that 

‘every promissory-note or bill of exchange, 
which is not expressed to be payable on 
demand, at sight or on presentment, is at 
maturity on the third day after the day on 
which it is expressed to be payable.” In 
the Contract Act, in the Transfer of Property 
Act, in the Negotiable Instruments Act and 
several other Acts there are numerous pro¬ 
visions made solely for the benefit and 
protection of the individual in his private 
capacity, and yet the Legislature has thought 
it necessary, whenever it wanted to indicate 
that the parties can waive the benefit cf 
such provisions, to begin such sections with 
the words “in the absence of a contract <0 
the contrary” or similar words. As 
section i2 of the Negotiable Instruments Act 
omits in a marked manner the provision in 
section 14 of the English Bills of Exchange 
Act, allowing the parties to contract that the 
bill shall come to maturity on the dale fixed 
in it without the addition of days of grace 

I think, that the promissory-note governed 
by the Negotiable Instruments Act cannot 
dispense with the days of grace. As regards 
the case, The East India Company v. Odit Churn 
Paul (l), it is, of course, binding on me 
but it seems to me that it is rather against 
the defendant. Lord Campbell’s words at 
page 112 are: “There might be an agreement 
that, in consider at ion of an inquiry into the 

merits of a disputed claim, advantage should 
not be taken of the Statute of Limitations 

.and an action might be 

brought for breach of such an agreement” 
(that is, as I take it, for damages for breach 
of such agreement). ^ His Lordship, how¬ 
ever, proceeds to say, “but if to an action 
for the original cause of action the Statute 
of Limitations is pleaded, upon which issue 
is joined.the defendant, notwith¬ 

standing any agreement to inquire, is 
entitled to the verdict.” This rather shows 
that the statute law could not be evaded 
by an agreement of parties though such an 
agreement might form the basis of independent 
action. I need not say that I put forward this 
conclusion of mio6 with some diffidence in 
view of the arguments which have been put 

forward by my learned brother to uphold the 
contrary view. 

(I) 7 M. P. C. 85; 13 Eng. Rep. 811; 14 Jur. 253. 
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I entirely agree, however, with my learned 
brother on the 2nd point, discussed in his 
judgment. I do not believe that the 2nd 
plaintiff had the authority of the 1st plain¬ 
tiff to present or to sign the plaint on behalf 
of the 1st plaintiff when the 2nd plaintiff so 
signed and presented it. 

I am also satisfied that there was no rati¬ 
fication by the 1st plaintiff of the 2nd 
plaintiff’s said act before the period of limi¬ 
tation was over and any ratification after the 
expiry of the period of limitation cannot be 
allowed to the prejudice of the defendant. 
I, therefore, agree that these civil revision 
petitions should be dismissed with costs. 

Seshagiri Aiyar, J. —The suit is brought 
on a hundi executed on the 18th May 1908 

which runs as follows: — 

“180 days after date (without grace) 1 

promise to pay etc. 

The 180 days ended with the 14t.h of 
November 1908. The suit was instituted 
on the 15th of November 1911. The ques¬ 
tion for decision is whether under section 22 
of the Negotiable Instruments Act. the 
plaintiff can claim that limitation commenced 
to run against him only on the 17th of Nov¬ 
ember when the three days of grace allowed 
by that section expired, although the contract 
of the parties excludes the days of grace 
Under the English Law, the Bills of 
Exchange Act of 1882, section 14, which 
corresponds to section 22 of the Indian Act, 
provides that the days of grace shall he 
included only when the bill itself does not 
otherwise provide. The Indian Act does not 
contain a similar provision. Moreover, t here 
are provisions in the Act which protect 
rights of parties under contracts notwith¬ 
standing anything to the contrary in the 
sections of the Act. (See sections 3u, 35, 37 
and 38.) On this ground it is argued that 
the omission in section 22 of words saving 
the contract of parties implies that the 
Legislature deliberately precluded parties 
from entering into contracts against t lie 
provisions of section 22. The report of the 
Select Committee on the Negotiable 
Instruments Bill shows that an eiulevour 
was made to omit all reference to days of 
grace in the Act itself but that, failed. I 
am not prepared to accedo to the contention 
that the failure to save the rights of parties 
section 22 was a deliberate departure 


from the rule of English Law. It is a 
case of accidental omission. There was no 
intention to enact, a separate rule of law in 
this country on the question of days of grace. 

I may also point out that the provision that 
a note shall be payable only after the days 
of grace is prima facie for the benefit of the 
maker of the note, and if be chooses to give 
up his privilege, the promisee cannot 
insist, upon his taking advantage of the rule. 
As pointed out. in Halsbury’s Laws of 
England, Vol. II, Note to section 806, in 
all the continental countries, provision for 
days of grace has been abolished. It can, 
therefore, be safely assumed that no question 
of public policy is involved in the inclusion , 
or omission of provisions for days of grace. 

In The East India Compayiy v. Odit Churn 
Paul (1) Lord Campbell, in delivering the 
judgment of the Judicial Committee, points 
out that it. wasopen to the parties to stipulate 
t hat the ordinary t ules of limitation shall 
not bind them with reference to particular 


contracts, the reason of the rule being 
that the non-observance of the statute 
affects only private rights and private 
individuals and does not offend against 
public policy. In MacAllister v. Bishop of 
Rochester (2), Lindley, J , held that private 
rights can be waived or renounced by parties 
to the contract; but if one of the contracting 
parties happens to occupy a fiduciary 
position, it. was not. open to him to give 
up rights which inhere in the general 
body of the public and not in him in his 
private capacity. The learned Judge observes: 
“We think, therefore, the well-known 
principles of equity on which the defence 
set. up is based are not applicable to a 
case of this description.” This observation 
was made in answer to the argument of 
Counsel that public policy is not opposed to 
parties waiving private rights. In Maxwell’s 
‘interpretation of Statutes’, 4th Edition, the 
general law is thus summarised at page 580*. 
(> Another maxim which sanctions the non- 
observance of a statutory provision is that, 
\'uiUhet licet renuntiare jtm pro $e introducto.'t 
Every one has a right to waive, and to agree 
to waive, the advantage of a law or rule 
made solely for the benefit aud protection of 



(2) 5 0. l\ 1). 194 at p. 200; 49 L. J. C. P. 443; 42 
T SI; US W. R. 584. 


* 5t h iOdit-iou page 025. — Pd. 
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the individual in bis private capacity and 
which may be dispensed with without in¬ 
fringing on any public right or public 
policy.” The cases of Markham v. Stanford (3) 
and Walton v. Mascall (4) are illustrations 
of this rule. The American Law on this 
point is very clear. In 7 Encyclopedia of 
Law and Procedure, page 871, it is stated: 

Although the law merchant allows days of 
grace, the parties may stipulate that they 
shall not be allowed and, if the instrument 
shows an intention, it will be given effect. 
In some states the statute in terms allows 
grace only where the instrument contains 
no provision or stipulation to the contrary. 
The mere fact that an instrument or a 
memorandum therein states that it is due 
or payable on a certain day does not exclude 
grace. Even where there is no stipulation 
excluding days of grace, the right to grace 
may be waived by the party bound, as where 
a tender of payment is made on the day of 
maturity without grace t'and is refused on 
other grounds.” The above authorities 
show that where the giving up of a benefit 
secured by law does not offend against 
public policy, or is not renounced by a person 
who holds a representative character, the 
Courts will enforce the contract. In this 
case the parties have chosen to expressly 
stipulate that the days of grace shall not be 
counted in reckoning the due date; aud the 
individual for whose benefit the provision of 
law was intended has agreed to abide by the 
terms of the contract. I have, therefore, 
come to the conclusion that it i9 open to the 
parties to enter into a contract that the 
provisions of section 22 relating to days of 
grace shall not apply to them; and it is not 
open to the promisee to insist that the 
defendant should be compelled to take ad¬ 
vantage of the days of grace in order that 
the starting point of limitation for him 
may commence on their expiry. My decision 
is that the suit is barred by limitation. 

The decree of the Subordinate Judge can 
be supported on another ground also. The 
suit was instituted by two plaintiffs but the 
plaint was signed only by the second. The 
2nd plaintiff claims to be the agent of the 
first. The Court returned the plaint on the 

ground that the 1st plaintiff had not signed 

(3) 14 C. B. (n. s.) 376; 8 L. T. (m. s.) 277; 135 

R. R. 739 # 

(4) 13M.& W. 452 at p. 458; 14 L. J. Ex. 54; 2 
Dowl. & L. 410; 67 R. R. 671. 


it; it was not represented until after the 
period of limitation was over. The affidavit 
tiled to show that the 2nd plaintiff had 
authority to file plaints does not give parti¬ 
culars regarding the authorisation. 1 am 
unable to hold that the 2nd plaintiff had 
authority prior to the institution of the suit 
to file the plaint on behalf of the 1st plain¬ 
tiff. The suit is, therefore, barred by limita¬ 
tion on that ground as well. 

1 dismiss the petitions with costs. 

Petitions dismissed. 

PRIVY COUNCIL. 

Appeal from the Lower Burma Chief Court. 

February 25, 1914. 

Present :—Lord Shaw, Lord Moulton and 

Mr. Ameer Ali. 

MA NHIN BWTN— Appellant 

versus 

U SHWE GONE —Respondent. 

Burmese Buddhist Law — Succession — Co-heirs — 
Living separately—Brothers and sisters exclude parents. 

According to Burmese Buddhist Law brothers and 
sisters are also co-heirs and, when living separate 
from their parents, the survivors succeed the deceased. 

Therefore, where three sisters had settled separately 
from their father, the last surviving sister was held 
entitled to the estate of her two deceased sisters in 
preference to their father. 

Appeal against the judgment of Mr. Justice 
Hartnoll and Mr. Justice Pariett, dated 14th 
June 1910, reported as 9 Ind. Cas. 442; 4 
Bur. L. T. 1; 5 L. B. R. 231. 

JUDGMENT. 

Lord Shaw. — This is an appeal from a 
judgment and decree of the Chief Court 
of Lower Burma. The judgment is dated 
the 14th June 1910,* and it reverses a 
decree of the same Court in its Original 
Civil Jurisdiction dated the 16th February 
1909. The appeal is also from an order 
dated the 2nd September 1910 which reject¬ 
ed the appellant’s application for a review 
of the decree first mentioned. 

The question to be afterwards dealt with 
is one of wide spread importance, affecting 
the rights of succession in Burma. It is, 
however, necessary to state the circumstances, 
which are few and plain, in such a way 
as to show the limits of the decision which 
is about to be pronounced. These will 
appear as the narrative proceeds. 

The respondent, U Shwe Gone, had three 
daughters by his first marriage. These were 

* See 9 Ind. Cas. 442; 4 Bur. L. T. 1; 5 L. B. R. 
231 Ed. 
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Mah Nhin B win, the eldest, Mah Nhin Boo, 
about two years younger, and Mah Nhin 
Chine, about six years her junior. The 
eldest, Mali Nhin Bwin, is the appellant 
in this case. She was born about the 
year 1855. 

These three sisters lived together apart 
from their father. They traded in cocoanuts 
in the Municipal Bazaar at Rangoon. This 
state of matters lasted for many years, and 
one of the outstanding facts in the case 
is the complete separation of these ladies 
from their father, who had married again. 
They were, in fact, independent traders. 
In laler years their business appears to 
havo been of considerable importance. One 
part of it, for instance, mentioned in the 
proceedings, is three cargoes of Nicobar nuts, 
of which one of the ladies was consignee, 
and the combined value of which amounted 
to a largo sum. In the year 18 4), the 
three sisters bought a house in Rangoon 
with money derived from the profits 
of their trading, and they thereafter always 
lived there together. What wore the exact 
relations in the eye of the law as between 
these three ladies need not be determined 
in this case. Whether they wore all, or 
any two of them, in full partnership or 
in joint adventure with each other does 
not require to be decided in view of the 
events of death which happened, and of 
the opinion on the legal pout, of succession 
which is afterwards to be announced. 


In May 1905 Mali Nhin Gbine died 
Her sister, Mali Nhin Boo, took out Better 
of Administration and took possession o 
her property. Their father, the respondent 
however, made a claim thereto, and threaten 
od proceedings, hut nothing further wa 
done. In June 1900 Mali Nhin B >o die, 
of plague. Of the three sisters, tie 
appellant was thus the sole survivor 

Should it accordingly he determined. a 
tho respondent o intends, that he heiiu 

!•'"* [ a '' ,e ] r , of '"•<> ilooeasmur ' | a ,U P , 

,B >>y l ‘ v of li'irma to t, 

tho.r property as Moor heir in p, t .fe,o„ 
to their surviving sister, then Mo. 
of tho estate, whether it. on>iim|| y helmce, 
to r.ho one sister or tho other, or I , |, ,M, 

W '" ,r '\" n - "" other In,,rl 

"Vi (ho snrviriior sister 

cintotols, it ho the , :MB that she is 0 .till- | 


such to succeed as heir to her sisters, then 
again the entire corpus of the estate of both 
will pass to her in preference to her 
father. The point to be determined in this 
case is which of Ihose two contentions is 
correct according to Burmese Buddhist Law. 

A subsidiary question was raised in the 
appeal. It was founded upon allegations 
of commercial partnership existing between 
the appellant and her sister, Mah Nhin 
Boo. Separate issues, which in appropriate 
circumstances might come to be of great 
importance under the law of Burma, were 
raised as to the rights of a surviving partner, 
on tho one hand in a full partnership, 
and in the other in a limited partnership 
or co-ad venture. These questions have nob 
been lost sight of, but they are superseded 
by the conclusion to which their Lordships 
havo come as to the right of succession 
in law by the father on the one hand, or 
by tho sister on the other. The right of 
succession being determined in favour of 
tho surviving sister carries with it and 
covets subsidiaiy rights of partnership ns 
among the sisters inter se. No pronounce¬ 
ment accordingly is necessary in regard to 
the separate case under this head. 

A still further question has been argued, 
and it is well illustrated by the course 
which the case took in the Courts below. 
The learned Judge in the Court of first 
instance held that, by Burmese Buddhist 
Liw the respondent, the father, was en¬ 
titled to succeed to the estate of his two 
deceased daughters in preference to the 
appellant, their sister. But he also held 
that tho father by his conduct, which in 
tlio opinion of the Court amounted to 
desertion and intentional and deliberate 
neglect, of tho ordinary duties of affection 
and kindred,” had forfeited the right of 
succession which would otherwise have 
opened to him, and that for this reason 
tho suir, which was to declare such a rigid, 
o! succession, must fail. On this latter 
P>int. the Appellate Court c.\me to a 
dilloront conclusion, holding that the respond¬ 
ent s conduct had not been so grave and 
reprehensible as to justify forfeiture. Accord¬ 
ingly agreeing as it did with the Court 
<4 first instance, that the father fell to 
be preferred as the heir entitled to the 
succession to his daughter’s estate, they 
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affirmed lliat right and gave decree in his 
favour. Rut the Appellate Court, in reach¬ 
ing their conclusion as to the import of 
the appellant’s conduct, showed very clearly 
by their judgment that, so far as actual 
separation iu lilo of the daughters from 
their father was concerned, this had been 
established beyond doubt; and in short it 
may be taken as a salient fact in the 
present case that the life lived for years 
by these ladies was lived as a life sepa¬ 
rate from and independent of their father. 

The need for this fact being pointedly 
alluded to is that their Lordships are 
desirous that the present case should not 
be held as dealing with or affecting parental 
rights in cases where the family continues to 
live together. The rights of a parent in Burma 
in such circumstances appear, according to 
their traditions and text-books, and to 
Eastern patriarchal ideas, to be of a high 
order; and they indeed recall to the mind 
various drastic rules of the earlier Roman 
Law with regard to the scope of the pitria 
protestas. Many illustrations arise in the 
books, but one may suffice. It is mentioned 
in even the Manukye, the authority of 
which is the subject of separate treatment 
hereafter, that an impoverished parent could 
sell his children into slavery. These 
observations are, of course, not made to give 
any colour to the view that rights to such 
an extent still remain in modern Barmese 
Law or Practice, but to indicate that the idea 
of the powers of a parent in his patriarchal 
capacity over an undivided household may 
lead to conclusions which hold no place in 
rules of succession to the estate of children 
who have left the father’s establishment and 
become separately settled in life. 

On the broad, distinct, and simple issue 
now to be determined, it might have been 
thought that the recorded traditions and 
legal institutes of the country would have 
been clear. Unfortunately, it is very far from 
being so. This may, no doubt, be accounted 
for to some extent by the fact alluded 
to by Burge (“Colonial and Foreign 
Law,” I. 60), that litigation was appealed 
to “when the parties refuse such com¬ 
promises as may be suggested by rela¬ 
tions and village elders.” This salutary 
practice of compromise has the disadvantage, 
however, that its results do not enter the 
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for a guide in future cages. So ~far "as 

these results or the decisions of local native 

tribunals are concerned, they appear fc have 

failed to find a place in the chronicles of tho 
people. 

There were, however, as there are still 
documents that could be appealed to, all of 
them authoritative, but varying i’ n the 
weight, of their authority. These are (he 
Dbammathats, usually reckoned as thirty- 

six iu number. They form the expositions of 

inter alia oustoms and juridical rules, their 
dates of issue varying sometimes by’ many 
hundreds of years. It is, no doubt, true that 
with regard to them a certain evolution 
ran be traced, and it seems by those who 
have written on the subject also to be 
admitted that they differ from tho ordinary 
legal institutes in this sense, fl at a change 
ot dynasty was sometimes accompanied by a 
fresh composition in the shape of a new 
and, it might be, a comprehensive Dhamrna’ 
that, which, while not removing or 
extinguishing its predecessors, appeared 
upon the scene clothed witli the authority 
of (he fresh Government and contain¬ 
ing the latest revisal of accepted juridical 
doef rine. 

It appears to be acknowledged that the 
laws, cr rules, contained in the eailier 
Dhammatliafs were in their remotest origin 
derived from the laws of Mann, which 
reached Buima hy waycf Southern India. 
But with the establishment cf Buddhism 
and the spread of Buddhist doctrine came 
in the course of time, the not unnaturai 

desire toslrergtben the sanctions of juridical 

rule by associating its foundations, the 

Dhammat I.ats themselves, with (he religious 

sentiments of the people, and in the later 

Dhammathats the commands, precepts 

and pi icciples are represented as truly being 

emanations from the spirit of Buddha 
himself. 

This state of matters must have made the 
administration of justice still dependent on a 
comparison of Dhammatbat with Dhatnma- 
lliat and a balancing of the weight of 
their authority. It cannot he said that at 
the present moment such difficulties l ave 
disappeared. Traces of them, indeed aie 
plain enough in the present case, and one 
cannot peruse tho judgments under review 
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without, noting the care with which the 
learned Judges of Burma address themselves 

to this task. 

There are two views which may be taken. 
Either the subject is dealt with sufficiently 
by a single clear or governing authority, or 
the Dhammathats as a whole must be collat¬ 
ed, and judgment determined by the best 
balance which can be framed as the result of 
their dicta. The .fudges of the Court 
below have adopted the latter course, and 
with regard to it their Lordships are not 
satisfied that even on such a collation the 
balance has been correctly Btruck. But the 
importance of the subject induces their 
Lordphips to put on record how this matter 
stands according to all t.1 e Dhammathats, if 
the version contained in the Digest of the 
Burmese Buddhist Law concerning inherit¬ 
ance and marriage, prepared by Mr. U 
Gaung, be taken. Mr. Gaung was a mem¬ 
ber of the Legislative Council of the 
Lieutenant-Governor, and the Digest was 
prepared under the authority of the late 
Judicial Commissioner and is published 
with the sanction of the Government of 
Burma. 

As showing the variety and conflict of the 
Dhammathats, reference may be made in 
particular to sections 310 and 311 of Volume 
l of the Digest of Burmese Buddhist 
Law on the subject of inheritance. Section 
310 refers to “relatives of previous genera¬ 
tions who are not entitled to inherit,” 
and the rule of the Manukyo is thus 
cited. 

“The rule whereby elder relatives are 
debarred from inheritance is ns follows ; — 
The co-beiis live apart fiom one another; 
one of them dies without leaving a wife or a 
husband or a child; his or her estate shall be 
partitioned among bis or her younger brothers 
and sisters, but not among the elder co-heirs.” 

The point of the citation is as to the 
significance of the word co-heirs” in this 
passage, and that- is illustrated by section 311, 
where Mr. Gaung quotes from the Dhain- 
mara : — 

The five kinds of co-heirs are the 
following, namely, one’s elder and younger 
brothers, elder and younger sisters, and their 
children.” 

It would thus appear that it was not 
within the conception of the Manukye on this 
pari ioular section 310 to reckon t he parent 


as having a preferred right to tho co-beirs. 
The co-heirs came first, namely, the brothers 
and sisters of the deceased; and the point of 
the section is that, as among these it was the 
younger brothers and sisters that were 
preferred to the elder co-heirs. As stated, 
the introduction of the parent as to be pre¬ 
ferred to brothers and sisters as a class and 
as a whole is completely negatived. 

But their Lordships recognise that the real 
difficulties of the case—and that the difficul- 
ties are real is established not only by the 
consideration given to the matter by the 
learned Judges in the present case, but by 
the course of Burmese decisions to which 
they refer—arise from the construction of 
section 311. That section deals with 
“relatives of previous generations who are 
entitled to inherit.” 

The conflict had better be exhaustively set 
forth, and the forces on either side stand in 
this way : — 

On the side of preferring the parents and 
ignoring the brothers and sisters, the Dhara- 
mat-hats stand as follows: 

Mann .—“On the death of a person leaving 
not even a casually adopted son, his or her 
parents may inherit.” 

Various other Dhammathats are cited by 
Mr. Gaung to the same effect- as this extract 
from Mann. 

VibiS'i .— “ In the absence of descendants 
the parents are entitled to inherit.” 

This is repeated—almost literally—in 
Dhamm'ithat Kya tc, in Nunduir, and in 
Vannana. 

Razathat. —“If the deceased person leaves 
no wife, children, grandchildren, or other 
descendants, his parents, grand-parents or 
other relatives of previous generations are 
entitled to succeed to the estate.” 

To the same effect is the extract, from 
Vnruliiiga , namely, “In the absence of sons, 
including those publicly or casually adopted, 
the parents are entitled to inherit.” 

Finally comes Kyannet .— “In the absence 
of wife and children, the parents are entitled 
to inherit, the estate of their son.” 

It. is plain that these extracts do not pro¬ 
ceed upon the principle of express exclusion 
of a light- of succession by brothers and 
sisters. The brothers and sisters are 
omitted or ignored in the statement of the 
r accession. 
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On the other bide, the same seotion 
(section 311) cites later Dhammathats 
which give very ample warrant not 
for ignoring, but for recognising, and for 
placing in priority to parents, the rights of 
succession on the part of brothers and 
sisters. The historical light in which these 
later Dhammathats should be viewed will 
be remarked upon later. But meantime 
this observation may be made. The opinion 
appears to be entertained that the Burmese 
Empire was in the 18th century of the 
Christian era one of the greatest Empires 
of the Eastern world. But it is at least 
certain that in the middle of that century a 
strong attempt was made to put the jurispru¬ 
dence of Burma into a settled and more easily 
referable form. In the reign of Alompra 
one of his Ministers, a Judge, completed a 
prose Dhammathat, known as the Dhamma, 
and the citation from the Dhammathats 
affirmatory of the right of succession on the 
part of brothers and sisters as in preference 
to parents becomes thereafter fairly clear. 

These citations are as follows: — 

The Dhamma .—“if a deceased person 
has neither co-heirs nor descendants, his or 
her parents shall inherit the estate.” 

Tt has been already made clear that co¬ 
heirs include brothers and sisters, and the 
exclusion of a right of succession by the 
parents if such brothers or sisters are alive 
is thus plain. 

The Manukye .— ‘The general i ule is that 
relatives of previous generations shall not 
inherit the property of their descendants. 
But if a person dies leaving neither wife, 
children, brothers nor sisters, his parents 
become his sole heirs.” 

The Vannana has been already cited as 
ignoring the rights of brothers and sisters 
in one passage, but in another the stituation 
is expressed thus:—“Failing children, the 
parents or brothers and sisters of the 
deceased are entitled to inherit.” 

The Rajabala .—“in the absence of 
husband or wife, children, and brothers or 
sisters, the parents are entitled to inherit.” 

The Manu .—“If children living apart from 
their parents die leaving neither heirs nor 
co-heirs, their parents inherit the estate.” 

Oittra .—“In the absence of heirs, parents, 
grandparents, or other relatives are entitled 
to inherit.” 


Kyetyo .— In the absence of other relatives’ 
the parents are entitled to inherit.” 

It will be subsequently shown that by the 
use of the phrase, in the absence of other 
relatives,” is meant simply “in the absence of 
brothers and sisters.” This would necessarily 
appear to be so. And it is from this body 
of authority quite manifest that the right of 
parents is not only not preferred, but is on 
the contrary very plainly postponed to the 
rights of succession on the part of brothers 
aud sisters. 

With regard to the Dhammathats as a 
whole it has to be admitted that the figurative 
language so frequently employed becomes 
little helpful in expiscating the idea of 
inheritance, “it is natural,” says Kazathat , 

for sea-water to flow back into the ocean 
after entering rivers and streams;” and in 
another passage, “When lakes are full, 
the overflow is returned to rivers and streams, 
and tidal water always flows back to the 
ocean.” In later centuries the mind of the 
commentators was still struggling with these 
figurative expressions; as, for instance, in the 
Manu Vannana : “in the absence of wife 
and childreu, the parents iuherib. Why so? 
Because of the water which flows iuto the 
sea a portion returns up the river.” The 
figure which earlier appears is the simple 
one of water which cannot find an outlet 
being borne back to its source; but as the 
Dhammathats develop it is found that the 
source of the returning water cannot be 
reached until the intervening inlets and 
creeks have all been filled up, and there 
appears to be the conception accordingly, 
not of at once reaching to the source, namely, 
the parent, without having exhausted the col¬ 
laterals, namely, the brothers and sisters. 
These struggles with figurative language 
appear even in the decisions in recent times 
in the Courts in Burma, and, as is not 
obscurely indicated in some of these judg¬ 
ments, they rather perplex than help the 
mind. 

In their Lordships’ opinion the balance of 
the authority of the Dhammathats is upon 
the side of the sisters and brothers of the 
deceased being preferred to the parent. It 
has been already noted that there is nowhere 
throughout any of the Dhammathats a specific 
exclusion of brothers and sisters, and it may 
further be added that the language of the 
earliest Dhammathats, where collaterals are 
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as has been slated, either omitted or ignored, 
seems not to be analysed or explained or the 
omission accounted for in the later Dham- 
mathats holding the same view, and the 
concurrence is a mere repetition. Their Lord- 
ships incline to the opinion—and a special 
reason therefor will be immediately given — 
that a clearer note is struck by the Dham- 
niathats from the time of the 12fch century 
of the Burmese, or from about the middle of 
tho 18th century of the Christian era. 
Brothers and sisters as such, co-heirs as such 
and relatives as such are all dealt with and 
find a place in the discussion, and wherever 
they appear as a class they appear in the 
first rank, that is to say, in the rank preferred 
to parents. 


But thc-se views of their Lordships are 
fortunately confirmed by another and an his¬ 
torical consideration. There can bo little 
doubt that in tho middle of the 18th century 
of the Christian era tho conquest and sub¬ 
jugation of the country by Alompra was 
accompanied by a serious attempt by him 
and his high functionaries of State to 
place tho jurisprudence of the country in 
a position of fresh and settled authority. 
One of his Ministers, supposed to be a 
Judge, issued under tho royal authority 
one Dhammathat in prose, known brielly as 
the DJiamma . Another, "in charge of the 
Moat of tho City of Shwebal,” and taken 
by Dr. Forchhammer to have been Alompra’s 
Minister of War, compiled in prose the 
Manugye or Mauu Kyay Dhammathat, and 
it is this document last mentioned which was 
issued by royal authority in 175G, and which 
obtained the commanding position which it 
seems to have occupied for a succeeding 
period of nearly 170 years. 

What was the attitude of the British Gov¬ 
ernment in respect of these particulars con¬ 
stituting the foundations of Burmese Law? 
A period of about a century in tho case of 
Lower Burma and a period of about 
130 years in tho caso of L pper Burma 
intervened between the Alompraic Code 
and tho British occupation. During this 
intervening period tho Burmese juris¬ 
prudence had existed on tho footing just 
described. 


It would have been, of 
tho British Government to 
practico of issuing a fresh 


course, open to 
adopt tho ancient, 
and authoritativo 


Cole. But it was more in accord with the 
genius and practice of the extension of 
British rule and of the incorporation of vari¬ 
ous races and populations within the British 
Empire to accept the native laws in their 
main eleineuts in so far as they contained 
a working system of jurisprudence which 
was iu acord with the traditions and habits 
of tho people. This latter course was 
adopted. An instance to hand may be cited: 
In 1S92, after the overthrow of King 
Theebaw and the establishment of settled 
order in Upper Burma under the British 
rule, a circular was issued for the assist¬ 
ance of the Courts in dealing with ques¬ 
tions of Buddhist Law.” The Circular issued 
a translation of the Letters Patent in use 
under the Burmese Government for the ap¬ 
pointment of Judge9. A list of Dham- 
mathats was appended to it, but, as show¬ 
ing tho complexity of tho subject, the Judi¬ 
cial Commissioner .adds that he will be 
glad of information regarding any copies 
that may bo extant of any of these Dliarama* 
(hats other than the more commonly 
known ones.” After a recital of many re¬ 
sounding titles of tho Sovereign, including 
that of “Mighty Fountain of Justice,” the 
Circular proceeds thus: — 

Now with respect to tho otfice of Judge, 
it is on this wise: In the Kingdom of whioh 
We are tho Sovereign Ruler our numerous 
subjects must not be permitted one to oppress 
another, and the Judges must admonish and 
chastise, repress, and judge. In case of dis¬ 
pute they must, in accordance with the 
Dhammathats, enquire into the causes of 
tho people and decide betweeu them. And 
for this purpose they are appointed to the 
Courts as Judges.” 

This is the general rule, involving as it 
does that, judicial task the difficulty of whioh 
has been already mentioned. 

To recur to tho Mauu Kyay — whioh for so 
long had been recognised as tho leadiug guide 
in the administration of justice. Professor 
Foiohlmmnier, in his Treatise on the Sources 
ami Development of Burmese Law, thus des- 

cubes it : 

rids Law Book is written in plain 
Burmese with very little Pali intermixed. 
It is not really a Code or a Digest of Law, 
but i a* her an encyclopm lie record of existing 
laws ami customs and of tho rulings 
served in former LHiamuiathats. Mann Kyay 
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does cot attempt to arrange the subject-matter 
or to explain or reconcile contradictory pas¬ 
sages; religious elements are'freely introduced; 
unjust Judges shall suffer punishment iu Hell 
with head downwards; a man to whom de¬ 
posits are made must be a strict performer 
of the religious duties; a person guilty of 
perjury will be visited by preternatural 
punishments.” 

And having dealt with the development of 
Burmese jurisprudence and made a division 
of it into three periods, Dr. Forchhammer 
concludes thus: 

The Manu Kyay incorporates the contents 
of the Law Bocks of the first and second 
periods and records laws and customs existing 
among the people of his time. It deals with 
the rebgious laws and usages of the Brahmins 
and the monastic rules of the Buddhist 
clergy. It allows the Buddhist element to 
predominate and draws largely from the 
Buddhist Scriptures.” 

It is not seriously disputed that the 
authority of this text-book, where it is clear, 
as among the Dhammathats, is of the highest 
rank. And accordingly, when British rule 
was extended over Burmese territory, the 
recommendation to the judicial officers 
substantially accepted this situation as 
it was found. In the words of Dr. 
Forchhammer: 

“The Manu Kyay is to this day the most 
widely read and studied law book in Burma, 
and after the British had taken possession of 
this Province the natives pointed to this 
Dhammathat as containing the body of laws 
by which they had been governed.” 

Much has been done during the last thirty 
years to extend the knowledge of the various 
Dhammathats; and the labours and encourage¬ 
ment of the Judicial Commissioner, Sir 
John Jardice, have greatly assisted this 
extension. The Manu Kyay itself has been 
textually translated by Dr. Richardson, and 
is in familiar use as a work of reference; and 
their Lordships do not understand that the 
pre-eminent, authority of this Dhammathat 
has been lowered by the labours of other 
authors or the translation of other Dharn- 
mathais. 

On the point, in issue iu the present case, 
the Digest of Mr. Gaung represents the dicta 
of the Manu Kyay thus: — 


The general rule is that relatives of 
previous generations shall not inherit the 
property of their descendants. But if a 
person dies leaving neither wife, childreu, 
brothers nor sisters, his parents become his 
sole heirs.” 

There does not seem to bo any room for 
ambiguity here. Both classes are dealt with. 
The one class—wife, children, brothers, and 
sisters—are specifically and exclusively pre¬ 
ferred to the other class, namel 3 r , parents. 

In the 10th book, chapter 19, of Dr. 
Richardson’s translation, tho text reads 
thus: — 

Though this is tho law (that property 
shall not ascend), why is it also said the 
father and mother of tho deceased have a 
right to his property? Because if the 
parents be alive and the deceased has no 
other relations, they shall inherit his pro¬ 
perty.” 

In short, the Manu Kyay is clear that 
the property cannot ascend to parents unless 
there be no other relations, and “relations,” 
it should be added, are, as appears clearly 
from chapters 17, 19, 22 and 25 of the same 
book, synonymous with brothers and sisters. 

Their Lordships do not thiuk it necessary 
accordingly to pursue the enquiry further. 
In this Dhammathat, which still remains of 
the highest authority, the succession of . 
brothers and sisters in preference to parents 
is established beyond doubt. This being so, 
the other Dhammathats do not require to 
be appealed to to clear up any ambiguity. 
Were that appeal to be made, it would, in 
the opinion of their Lordships, as already 
stated, lead to the same result. 

The doubt, however, thrown upon the 
subject by the judgments of the Courts balow 
can be explained to soma extent by a brief 
glance at the development of authority on the 
subject. 

The sense of the Manu Kyay and the 
authority of its rule, as above expounded, 
seem to have been accepted in Burma until 
the year 1894. On the 12th November of 
that year there occurred the case of Mi San 
Kla Me, and the narrative is observable: — 

‘ The two low r er Courts have held that 
according to Buddhist Law property cannot 
ascend where there are collateral heirs, and 
they have awarded plaintiff’s claim. The 
general rule that properly shall not ascend 
is laid down in the Manu Dhammathat, Book 


440 


INDIAN OASES. 


11914 


MA NHIN l-W IN V. U PH WE GONE. 

10, sections 1, 18, 19, but the rule is not with¬ 
out exceptions.” t| 

(It may be noted that the ‘ Manu Dham- 
raathat” here referred to is simply the Manu 
Kyay.) 

The exception referred to in that case had 
reference to the separation of one from his 
adoptive brothers and sisters, and to an adopt¬ 
ed son living with his adoptive mother. It 
is manifest that this so-called exception has 
nothing to do with the piesent broad and 
general case. And it is also clear that the 
law as above laid down was held to be the 
general law of Burma. 

Thereafter, however, a certain mischance 
arose by way of what is reported as an obiter 
dictum in the case of Maung Chit Kywe in 
the year 1895. The substantial question in 
the case is described as “whether the brothers 
and sisters of the father of the deceased, Mah 
Pean, who was unmarried, have, under the 
rules of inheritance in the Dhamraathats, a 
title to the estate of Mah Pean superior to 
any title of the defendant as step-father 
living with deceased.” Here it is also quite 
clear that the broad and simple question now 
to be determined was not before the Court. 
The step-father was held to have no equitable 
claim, but in the course of the judgment 
there occurs this sentence: 

“The Buddhist Law is opposed to the 
ascent of inheritance, but when it cannot 
go by descent the inheritance is allowed to 
ascend, first to the father and mother, and 
failing them, to the first lino of collaterals, 
and in the absence of heirs in that degree, to 
the grandfather and grandmother and the 
next line of collaterals.” 

By “the first line of collaterals” is here 
meant the line of the father and mother, and 
it will be observed from this sentence that 
the true line of collaterals, namely, the 
sisters and brothers of the deceased them¬ 
selves, appears to be excluded from the 
succession, although on each of the higher 
lines they are included; that is to say, uncles 
and aunts would be preferred to the grand¬ 
father, although brothers and sisters would 
not be preferred to the father. Whatever 
may be said of this reasoning, at all events 
it is probably sufficient to obsei ve that it is 
not applicable to the question in the present 
case, and it wau not uocouuary to that 
decision. 


In 1897, however, the easo of Mah Gun 
Bon was tiied, determining that the estate 
of a deceased step-parent or grandparent 
goes by descent to the step children or grand¬ 
children in preference to collateral relatives 
by blood. Again it must be observed that 
the broad and simple question now to be 
determined was not before the Court. Many 
citations are made from the Dhammathats 
and, as generally happens, these texts 
appear to be somewhat inconsistent with 
each other, but whether they are so in 
reality or not is difficult to say. After much 
examination the learned Judge says: 

“From these various authorities and from 
the other Dhammathats of which there are 
piinted translations, it is clear that, when 
the ascending line and the descending lino 
fail, the collateral line succeeds, and probably 
brothers and sisters would be preferred in 
certain instances to parents.” 

No indications are given of what this 
probability is, and it may be sufficient with 
regard to this authority to say that it does 
not cover the simple point now to be deter¬ 
mined. 

The case of Mah E Dock (18th May 1S98) 
was referred to. It was a case with reference 
to adoptive parents. Various texts weio 
cited, concluding with section 211 of the 
Attathanyepa Yaunana which says: — 

“Whero there is no younger brother or 
sister, then the property may revert or 
ascend to the elder members of the family, 
such as elder brothei s, elder sisters, parents, 
or grandparents.” 

And the learned Judge says:— 

“Although the last-quoted text throws 
some doubt on the subject, there seems to be 
good authority to the rule that pareuts are 
entitled to inherit in the absence of direct 
descendants. There has been no argument 
on the point.” 

The “good authority” here referred to 
appears to have been the cases just cited, and 
in their Lordships’ judgment the ease of Mah 
E Deck does not advance the proposition in 
any respect. 

Reference was also made to the case of 
Maung Shwe Bo (27th February 1899) the 

head-note of which is this: — 

The Buddhist Law is opposed to the 
ascent, if inheritance, but when it cannot go 
by descent the inheritance is allowed to 
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ascend, first to the father aud mother, and, 
failing them, to the first line of collaterals, 
and in the absence of heirs in that degree 
to the grandfather and grandmother and the 

next line of collaterals ^ 

It is to be noted that “the respondents 

in this case were not represented by Counsel 
and were unable to afford the Court any 
assistance in dealing with the difficult point 
of law involved.” In those circumstances 
the Judge, perhaps not unnaturally, accepted 
the Chit Kywe case as a guide, and with that 
their Lordships have already dealt. 

It. is manifest that the clear and broad 
issue now to be determined has never been 
the subject of judicial decision, and that 
no series of precedents can be relied upon in 
justification of tbe judgments of the Courts 
below. Out of respect to the Judges, and 
in view of the embarrassment produced by 
the cases cited and by the conflict among 
the Dharamathats, as well as of the 
importance of the general question being 
authoritatively settled, their Lirdships 
have thought it right to make an independent 
investigation so as, if possible, to clear 
up the whole question. In the result they 
are of opinion that the right of the re¬ 
spondent, tbe father of the deoeased, cannot 
be maintained as against the right of the 
appellant, her sister. 

Their Lordships will accordingly humbly 
advise His Majesty that the judgment of 
the Court below be reversed, and that the 
suit stand dismissed, the plaintiff-respondent 
to pay to the appellant the costs of the 
proceedings here and in the Courts below. 

Suit dismissed. 


BOMBAY HIGH COURT. 

Original Civil Suit No. 105 of 1913. 

July 4, 1913. 

Present :—Mr. Justice Macleod. 

BAI GULBAI BEHRAMSHA D. 
HARVER —Pluntiff 

versus 

BEHRAMSHA D. HARVER— Defendant. 

ParMarriage and Divorce Act (XI of 1865), s. 31 
Parsis — Maintenance , suit for—Jurisdiction Original 
side of High Court—Matrimonial Coui't. 


The Bombay High Court lias no jurisdiction in a suit 
between a Parsi husband and a Parsi wife to make an 
order for permanent alimony unaccompanied by 
any order for judicial separation which admittedly 
by itself it has no jurisdiction to grant. 

It is within the exclusive jurisdiction of the Parsi 
Matrimonial Court to entertain suits concerning 
matrimonial disputes amongst the Parsis and when 
the CourCgrants a decree for judicial separation it 
can order the husband to provide his wife with 
permanent alimony. 

Messrs. Wadia and Moos , for the Plaintiff. 
Messrs. Kanga and Davar , for the De¬ 
fendant. 

JUDGMENT—The plaintiff, a Parsi 

married woman, has filed this suit for 
maintenance alleging that her husband has 
treated her with such cruelty as to render 
it improper thai she should be compelled 
to live with him; and that, therefore, in law 
that amounts to desertion, or a failure on the 
part of the husband to fulfil the legal liability 
entailed upon him to maintain his wife. The 
question arises whether she is entitled to file 
a suit on the Original Side of the Court for 
maintenance. It appears that in England 
when the Ecclesiastical Courts had 
exclusive jurisdiction in matrimonial matters 
those Courts only granted maintenance or 
alimony when the order was coupled with 
a decree for what was equivalent to the 
present decree for judicial separation. There 
is no record of any Ecclesiastical Court 
having given a decree simply for main¬ 
tenance on the ground that the husband 
had failed to maintain his wife. The 

powers of the Ecclesiastical Courts were 
handed over to the High Court in the Pro¬ 
bate and Divorce Division by the Matri¬ 
monial Causes Acts, and no authority has been 
cited to me to show that the High Court, 
either under or apart from the divorce 
jurisdiction, has jurisdiction .to pass orders 
for maintenance in a suit by a wife against 
her husband on the ground that the 
husband has declined to maintain his 
wife. In England the Justices have 

now summary powers to order the husband 
to maintain his wife if she can prove 
that the husband has deserted her, and 
in case the Justices refuse to order main¬ 
tenance there can be a reference to the 
High Court, and it seems clear that the 
spplication would ba made to the High 
Court in its probate and divorco juris¬ 
diction. 
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Id ihe case of Parais there is a special Act 
which establishes a special Court for the 
purpose of deciding matrimonial disputes 
amongst the Parsis; and though there is 
apparently no provision by which a Parai 
wife can apply to the Parsi Matrimonial 
Court for an order of maintenance by itself 
on tiie ground of desertion, she can on 
certain grounds claim that she is entitled 
to demand judicial separation; an 1 on the 
Court granting a decree for judicial sepa¬ 
ration, the Court can order that the husband 
provide her with permanent alimony. 

Now, the plaintiff in this case in her 
plaint alleged facts which came within 
section 31 of the Parsi Matrimonial Act, 
and it seems clear that if sho can establish 
those facts she would be entitled in 
the Parsi Matrimonial Court to a dec¬ 
ree for judicial separation. She comes 
to this Court to establish those very facts 
on the ground that she is not bound 
to ask for a judicial separation but is 
entitled to get from this Court on its Origi¬ 
nal Side an order for permanent alimony. 
It seems to me clear that, this Court has 
no jurisdiction in a suit bstween a Parsi 
husband and a Parsi wife to make an order for 
permanent, alimony unaccompanied by any 
order for judicial separation, which admit¬ 
tedly by itself this Court has no jurisdiction 
to grant. 

There is no question about a denial of 
justice because the plaintiff can filo her 
petition in the Parsi Matrimonial Court 
and there establish the very facts which 
she relies upon in her present plaint. 
Apparently sho has some objection to apply¬ 
ing for a decreo for judicial separation, 
but as I pointed out, as far as I can see, 
in the Matiimonial Courts, both in England 
and India, this is the only way by which a 
wife is entitled to get a decree for perma¬ 
nent alimony. 

I may add that it appears that, under 
the Parsi Matrimonial Act, such questions 
of fact as are alleged in this case are 
questions which the Act specifically directs 
should be tried by the Parsi delegates in 
tho Parsi Matrimonial Court, and not by 
tho Judge. 

Attorneys fur the Plaintiff Messrs. 

Boyne Co. 

Attorneys fur the Defendant: Messrs. 

Ardeshir, Hormusji , Dinshaw *S Co. 


CALCUTTA HIGH COURT. 

Seond Cmr. Appeals Noi. 1687, 1688 and 

1991 c-F 1911. 

March 23, 1914. 

Present: —Justice Sir Herbert Carndaff, 

Ivr., and Mr. Justice Richardson. 

HEM CHANDRA CHOUDHRI — 
Defendant — Appellant 

versus 

"Rani HBMANTA KUMAR! DEBT 

A N D OT H E R s— P I. AI NT. FES — R ES PO N D E N TS . 

Bengal, N. IF. P- and Attain Civil Courts Art (XII <»/ 
l. u »S7).«. 'tf —Partition, snitfoi — Ijmali lands—Previous 
parliti<m —L inds jungle or submerged in three mou/.as 
— Separate suits Jor partition, maintainability of. 

Separate suits for partition of ijmali lands lying 
in dilYcrent villages are maintainable against tho 
s one defendants on principles of justice, equity and 
good conscience and the plaintiff is not required to 
include in his suits those lands which have not 
emerged or become culturablc and are incapable of 
|>nt tit ion. 

Appeals from the deciees of the Addi¬ 
tional District Judge of Mymensingb, dated 
April l.h 1911, affirming that of the third 
Sub-Judge of that District, dated April 
25th, 1910. 

Mr. Caspersz and B ibu nimani Mohan 
Ghat!''rice, for tho Appellant. 

Babas l\i short Lil Sarkar t lh'pin Bihary 
Cl hoc e (Junior) and Dt'bondra Nath Bagchi , 
for tho Respondents. 

JUDGMENT. 


tuAUNPUFF, d.— l hose appeals are preferred 
against three preliminary decrees for the 
partition of certain lands in the District of 
Mymensingb as appertaining to Fergana 
Pukburin, of which the parties are the 
joint proprietor. 

Pargaua Pukhuria was partitioned by tho 
Collector in the year 183}, when four 
separate estates were formed aud allotted 
as follows:—Towzi No. 132 to the plaintiff’s 
predecessor-in• inteiest; Tow/d No. 6100 to 
the predecessor of the second defendant; 
and Towzi Nos. 4806 and 5513 to the 
predecessor of the other defendants. A 
c msiderable quantity of land in this Per- 
guna was, however, either jungle or submerg¬ 
ed at the time, and this was. and apparently 
had to be, excluded from the partition. 
U cJr.sits of parcels in a large number 

1,1 in which tho nature 

ami extent, of the interest of the respective 
parties vary. As a rule the parties are 
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the superior landlords, the plaintiff’s si are 
being ten annas, the first defendants four 
annas and tbo second defendants two annas. 
But in some Mouzis the shares are differ¬ 
ent. in M)uz i Siilarkhanda the plaintiff 
and the first defendant own eight annas 
each, the second defendant not being a co¬ 
parcener at all; in another Mouzi a twelve- 
anna share is monopolised by an idol, and 
in a third the parties are taluqhirs. In 
three of the Mouzis the lands are becoming 
culturahle, and the allegation of the plaintiff 
is that they are being taken possession of 
in a haphazard way as opportunity arises, 
and quarrels and obstacles to improvement 
have been the consequence. The plaintiff, 
therefore, sought, by means of these three 
suits, to have all the joint lands in the 
three Mouzis partitioned between herself 
and her co-sharere. To this the second 
defendant has raised no objection, but the 
first defendant has on the ground that 
separate suits for the partition of portions 
of the ijmcili lands are not maintainable, 
and that one suit ought to have been brought 
for the partition of all the ijmali lands in 
the Pergana which were omitted from the 
Collcctorate partition of 1839. There were 
other points raised; but that is the main 
point, and it is the only one with which we 
are concerned in these appeals. 

Mr. Casperez, on behalf of the appellant, 
contends that the general rule is that a 
joint owner cannot claim a partition of the 
joint property without bringing The whole 
of it into hotchpot so that all the equities 
between the parties may be considered 
and settled and the matter may be dealt 
with once for all. And he further urges 
that the institution of suits for partition piece¬ 
meal involves multiplicity of actions and 
offends against the provisions of Order II, 
rule 1, of the Civil Procedure Code. In 
support of the appeal reliauce is placed on 
several reported ca3G3. 

In Jogendra Nath Muker.i v. Jugohundhu 
Muklcrji (1) b was held (Pet-heram, C. J., 
doubting, bat following authority) that a 
suit will not lie for partial partition. But 
the property here was the joint property 
of a Hindu family, and as the learned 
Vakil for the respondent admits, the appli¬ 
cation of the general rule in such a caae 


can hardly ho denied. But that even then 
there may b9 an exception is shown by 
the next ruling on which the learned Counsel 
for the appellant relies, that, in Punchanun 
Mullick v. Shib Chundcr Mullick (2) in 
which Trevelyan, J., while mentioning the 
general rule against partial partition, never¬ 
theless entertained a suit for the partition 
of so much only of a Hiudu joint estate 
as lay within the original jurisdiction of 
this Court. 

In Jogendra Nath Rai v. Baldco T)j$ (3) 
Mookerjee and Caspersz, J J., observed 
that a co-owner cannot enforce a partition 
of a part only of the common lands, leaving 
the rest nndivided, and the entire property 
must be included in the partition”. But 
the observation was incidental and parentheti- 
cil, the suit before the Court being one 
for the recovery of joint possession of 
some lands which had accidentally, as in 
this ca c e, been excluded from the partition 
of the holdiug to which they appertained. 

In Mahomei Fazlur Rahmnn Choivdhri 
v. Mohammed Fayzur Rahman Ohowllri (-D 
Chitty and N. Chatterjea, JJ., expressed the 
view that there is no distinction in principle 
between partition of joint, property under 
Hiudu or Muhammadan [jaw”, and held 
that it was inexpedient to allow a suit for 
the partition of a portion only of joint 
property. But here their Lordships were 
dealing with family property, and, no doubt, 
very much the same considerations arise 
whether the joint family is Muhammadan 
or Hindu. 

In Satya Kumar B inerjee v. Satya Kirpil 
Bwierjee (5) Mookeriee and Vincent, JJ., 
held that ’although there cannot be a 
partial partition by suit” partial partition 
by private arrangement is allowable. But 
ouce more the property dealt with was 
that of a joint Hindu family. 

la Mansaram Ohakravarti v. Ganesh Chak‘ 
ravcLiti (6) Mookerjee and Beachcroft, 
JJ., remarked that ‘when the plaintiff 
sues for partition of a part of the joint 
property, it is open to the defendant to 
take exception to the scope of the suit 

(2) 14 C. 835. 

(3) 35 C. 961 at p. 963. 12 C. W. N. 127; 6 C. L. J. 
735. 

(4) 10 Incl. Cas. 354; 15 C. W. N. 677 at p. 679. 

(5) 3 Ind. Cas. 247; 10 C. L. J. 503. 

(6) 10 Ind. Cas. 383; 17 C. W. N T . 521 at p. 522. 


(1) 14 C. 122, 
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and to insist, upon the inclusion of all 
the properties jointly owned by the parties.” 
But. the precise point before the Court was 
whether a person holding property jointly 
with another is precluded by section 43 of 
the Code of Civil Procedure, 1832, c^res¬ 
ponding with Order U, rule 2, of the present 
Code, from suing for a partition of it by 
reason of its having been the subject-matter 
of a previous partition suit between the 
parties. 

These are the strongest cases on the 
side of the appellant. On the other side 
there are Srimati Padmanani Dassi v. 
Srimati Jagadamba Dassi (7), Ram Mohan Lai 
v. Mul Ghand (8) and Syed Habibur Rasul Abul 
Faiz v. Ashita Mohan Ghosh (9). In the first 
of these Phear, J., laid it down that one 
of two co-heiresses to a joint. Hindu family 
property is not obliged to include in her 
suit the whole of the property, but may 
confine it to the portion which she is 
desirous of having partitioned, although it 
is open to the defence to show that the 
portion ought not to bo divided or could 
not properly be divided and that a fair 
and equitable division could not. be made 
without bringing in all thejoint property. In 
the second the Allahabad High Court express¬ 
ed entire concurrence with the viow of Phear, 
J., held that the purchaser of certain shares in 
two shops was rightly decreed partition 
of the share purchased by him in one of them, 
and observed that ‘ there is nothing to 
preclude one of the joint owners of several 
items of property from seeking a partition 
of one of such items”. In the third, this 
Court followed the Allahabad Court and 
ruled that one of the co-owners of an estate 
could sue for the partition of the chowkidari 
chakran land appertaining to one Mouza 
in the estate. 

In the result I think that the learned 
Counsel for the appellant has not been able 
to establish the broad proposition for 
which he contends, and that, the rule to 
be applied is much more elastic. Indeed, 
what we have to consider in cases ot this 
kind, under section 37 of the Bengal, 
N.-W. P. and Assam Civil Courts Act, 1887, 
is justice, equity and good conscience, and 


these seem in this case to lie entirely on 
the side of the plaintiff. So far as appears, 
the Rani has brought her suits in respect 
of the only ijmali lands regarding which 
any difficulty has so far arisen, and a suit 
in respect of the others might be premature 
and infructuous, for there is nothing to 
show that other lands, not included in the 
partition of 1839, have emerged and become 
culturable or capable of partition, aud the 
suggestion that there may be such other 
lands is a mere surmise. A fortiori , there 
is no substance in the contention that the 
Rani may be in possession of more than 
her fair share of culturable lands in other 
villages, so that, without bringing all into 
hotchpot, she cannot establish her right 
to a particular share in the lands which 
have become culturable in the three Mouzas — 
Char Magma, Mirzapore and Sailarkhauda. 
And, as regards the apprehension as to 
multiplicity of suits, there is really no 
foundation for the objection if we look at the 
facts in connection with, say, Appeals Nos. 
1087 and 1991, relating to Char Magura 
and Sailarkhauda. In the former Mouza 
the Rani has ten aunas, the second defendant 
two annas, and the appellaut four annas. 
In the latter the Rani holds eight annas 
aud the appellant holds the other eight. 
If one suit were brought in respect of 
both Mouzas, there might, no doubt,, be 
one preliminary decree, but the fiual decree 
would depend on the results of two entirely 
distinct enquiries by the Commissioner 
appointed to effect, tho partition. 

On the whole l am of opinion that tho 
appellant, is merely obstructive, that there 
are no merits in his appeals, and that they 
should be dismissed with costs. 

Richardson, J. — l agree. 

A ppca l dis m issod . 


(7) r> i j. b. it. m. 

(8) 28 A. 80; A. W. N. UOl).',) Kill; 2 \ 
(0) 12 C. W. N. 640. 


L. .1. 7(H K 
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KIFPA RAM V. JAI CHAND. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 61 of 1911. 

February 26, 1914. 

Present : — Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

KIRPA RAM and others —Defendants— 

Appellants 

versus 

Major Baja JAI CHAND— Plaintiff — 

Respondent. 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 131 — 
Suit to recover arrears of jagir income wrongfully re¬ 
ceived by defendant from third persons—Limitation 
—Article 131, applicability of. 

The claim was to recover from the defendants six 
years’ arrears of jagir income, which, according to 
the plaintiff, he was entitled to receive as jagirdar 
from the lambardars of the jagir village, but which 
had been wrongly received and appropriated by 
the defendants: 

Held, that the suit was governed by Article 02 of 
the Limitation Act, and the plaintiff could only re¬ 
cover the jagir moneys received by the defendants for 
the three years immediately preceding the date of 

the suit. 

Article 131 of the Limitation Act would not be 
applicable to a case unless it was proved that more 
than 12 years before the institution of the suit the 
plaintiff expressly demanded from the defendants 
the enjoyment of his right and was refused. 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
7th November 1910, affirming that of 
the District Judge, Kangra, dated 15th 
April 1910, decreeing plaintiff’s claim. 

Rai Bahadur Bakhshi Sohan Lai and 
Bakhshi Tek Ghand , and Sheikh Umar Bakhsh , 
for the Hon’ble Mr. Muhammad Shaft, K. B., 
for the Appellants. 

Rai Bahadur Pandit Sheo Narain , and 
Mr. Nanak Ghand , for the Respondents. 

JUDGMENT.— The suit out of which this 
appeal has arisen was brought by the 
plaintiff-respondent, Major Raja Jai Ghand 
of Lambagraon, Tahsil Palampur, District 
Kangra, to recover from the defendants a 
sum of Rs. 1,881-10-6 alleged to have 
been wrongly recovered by them out of 
certain Jagir income to which, it is said, 
the plaintiff was entitled as Jagirdar of 
Mouza Khera, which is one of several villages 
comprised in the plaintiff’s Jagir. Raja 
Partab Chand, father of the present plaintiff, 
had granted to the ancestors of the present 
defendants a lease of his Jagir income in 


Mouza Khera under a document dated the 
6th Phagon , Sambat 1907, which came into 
operation in Ear, Sambat 1908 (correspond¬ 
ing to 1852). The document in question, 
which will be referred to hereafter as the 
patta of 1852, is set out in paragraph 5 of the 
\\a\ib-ul-arz or Dastur-ul- Arnal of 1868, and 
it is to the effect that the value of the 
annual Jagir payable to the Raja would be 
estimated at Rs. 2,507; that the lessees 
would collect the Jagir in kind and after 
paying the Raja Rs. 2,257 in cash would keep 
the balance Rs. 250 more or less for them¬ 
selves; and that the Begar service shall be 
rendered by them. The circumstances under 
which the patta was granted by the Raja to 
the defendants’ ancestors are described in 
some detail at pages 253-6 (paragraph 201)of 
the Settlement Report of the KangraDistriot, 
1865-72, by Mr. (afterwards Sir James) Lyall, 
and also at pages 138-42 of the Gazetteer of 
the Kargra District, 1883-84. 

Raja Partab Chand died in 1864, and his 

son, the present plaintiff, who was then an 
infant came of age in 1883. Meanwhile, the 
Record of Rights of the Kangra District had 
been prepared by Mr. Lyall in 1869, and he 
recognised and sanctioned the continuance 
of the form of the plaintiff’s Jagir income in 
accordance with the terms of the patta of 
1852. In 1887 the revised Settlement of the 
Kangra District commenced, and soon after 
the present plaintiff moved the Settlement 
Authorities with a view to have the patta in 
question cancelled, on the ground that it 
was revocable at his will. His prayer was 
not, however, granted by the Settlement 
Officials, as will appear from the report of 
Rai Moti Ram, Revenue Assistant, dated the 
3rd July 1891, and the order of Mr. O’Brien, 
Settlement Collector, dated the 13th July 
1891. In the last mentioned order Mr. O’Brien 
referred to paragraph 201 of Lyall’s Settle¬ 
ment Report of the Kangra District, 1865-72, 
and decided that the patta , which had been 
granted by Raja Partab Chand in 1852, was 
intended to be a patta in perpetuity, and that 
the arrangements then arrived at could not be 
cancelled at Raja Jai Chand’s will and 
pleasure. As a result of the revised Settle¬ 
ment, the Jagir, i.e ., villages of the Raja, were 
assessed in cash, the old arrangements under 
which lard revenue was collected in kind 
and paid to the Jagirdar being discontinued: 
In 1898, Raja Jai Chand again tried to have 
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the arrangements of 1852 set aside, bat the 
Collector, hy his order dated the 26ch 
October 1893, maintained the order which 
had been passed by Mr. O’Brien in 1891; 

and thereafter the present defendants con¬ 
tinued to realise the annual .Tagir income of 
village IChera in cash, the amount of which 
exceeded Rs. 2,507 at which sum the Jagir 
was originally fixed in 1852, and they 
continued to pay to the plaintiff Rs. 2,257 
each year. 

The present suit was brought by Raja Jai 
Chaiul in 1909, and (he claim was to 
recover from the defendants six years’ 
arrears of Jagir income which, according to 
the plaintiff, he was entitled to receive as 
Jagirdar from the Lombardars of the 
village, but which had been wrongly received 
and appropriated by the defendants. The 
gist of the claim was that the patta of 1852, 
by virtue of which the defendants had been 
receiving part of the plaintiff's Jagir income 
from t lie Lmmbardai s, was not of a peuna- 
nent character; that its operation was limited 
to the term tf the Settlement; and that it 
rested with the plaintiff to put. an end to the 
arrangements of 1852, when ho chose to do so. 
The defendants set up various pleas in 
answer to the plaintiffs claim, tho principal 
pleas being that the lease was one in per¬ 
petuity and, therefore, irrevocable, that tho 
plaintiff's suit, was barred by limitation, and 
that, the plaintiff was estopped from can¬ 
celling the lease. Both the Courts below 
have held, following the decision of this 
Court, in Civil Appeal No. 169 of 1903, 
Major Rc.ji Jai Chnnd v. Devi Sihgh, 
decided on the 31st, March 1906, that, the 
ptla of 1852 was revocable at the will of 
the plaintiff after the termination of the first. 
Regular Settlement; that the defendants had 
wrongly refused to pay the plaintiff tho Jagir 
money in respect, of which tho suit, had 
been brought; and that tho suit, as laid was 
within limitation, it being governed by 
Article 120, and not by Article 62, of tho 
first Schedule to tho Limitation Act. On 
these findings the Courts below have 
concurred in decreeing the suit. 

The defendants have preferred a further 
appeal to this Court, and wo have heard 
the case argued at considerable length 
on both sides. On the mam Question 
whether- th eputta of 1S52 does or does not 


evidence a lease in perpetuity it is unneces¬ 
sary for us to say very much, as the matter 
has been practically set at rest by the 
judgment of this Court in Civil Appeal No. 
169 of 1903, to which reference has been 
made above. That appeal arose out of a 
suit brought against the present plaintiff 
by certain persons to whom Raja Partab 
Chand, father of the plaintiff, had granted 
a lease of his Jagir income in respect of 
two villages, Bahlaoa and Darug, under a 
document, dated tho 7th Phagan , Samb.it 
1907, which was executed under circum¬ 
stances precisely similar to those under 
which was executed the patta which is the 
subject of consideration in this case. 1 he 
terms of the pitta in that, case were more 
favourable to tho lessees than are the terms 
of tho pitta before us, for in that patta 
the word hamesha" (always) was. used 
with referenco to the right of the lessees 
to collect the Jagir dues, which word does 
not occur in the present, pall i. It was 
nevertheless held by this Court, in that, 
case that the lease was not one in per¬ 
petuity but. was one limited to the term 
of the Settlement, in the course of which tho 
patta was granted, and that, at the end of 
that, term tho Raja had power to put an 
end to the lease and collect his Jagir income 
himself direct from the Lambardars. The 
whole question of tho nature of the Jagir 
conferred on tho Raja by Government, and of 
tho special arrangements for the collection of 
Jagir income in kmd which were arrived 
at in Sambat. 1907, between Raji Partab 
Chand and certain members of the Katooh 
families that were connected with the 
family of the Raja, was very fully discussed 
by this Coin tin tho said judgment, which 
is dated tho 31st March 19U6, and after 
giving every weight to what, has been uiged 
before us on behalf of the appellants in 
this case, we can seo no sufficient, reasons 
for differing from the view which the 
learned Judges took in that, case as to the 
nature ot the lease then in dispute, the 
terms of which weie substantially the 
same as those of the lease relied upon by 
the appellants before us. We accordingly 
hold that the pitti of 1852 docs not 

evidence a lease in perpetuity and that it 

was rove cable nt the instance of the plaint¬ 
iff respondent at the er.d of tho Settlement. 

The only other question which wo hftYO 
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to decide io this case is one of limitation. 
The contention advanced by the appel¬ 
lants’ Pleader in this connection was 
two-fold. In the first place, it was argued 
that the right of the plaintiff to collect his 
Jagir income direct from the Larabardars 
was an annually recurring right, that the 
enjoyment of this right had been refused 
by the defendants, who had always realised 
the Jagir income from the Lambardars and 
retained part of it under the terms of the 
patta of 1352, more than twelve years before 
the institution of the suit, and that, there¬ 
fore, any suit which the plaintiff could 
bring to establish bis right to receive 
his entire Jagir income from the defend¬ 
ants would be barred by limitation under 

Article 131 of Schedule J, Act IX of 1^08. 
It was then urged that if the plaintiff was 
precluded from suing to establish his 
periodically recurring right as against the 
defendants, he was equally precluded from 
bringing a suit to recover the arrears of 
Jagir income falling due within the period 
of twelve years before suit and which, accord¬ 
ing to the plaintiff, had been wrongfully 
received by the defendants. In the second 
place, it was contended that if Article 131 
aforesaid did not apply in this case, Article 
62 of the Limitation Act did, aud that 
according to that Article the plaintiff 
could only recover the moneys which the 
defendants had wrongfully received out of 
his Jagir income only during the three 
years prior to the institution of the suit. 
As regards the first branch of this argument 
we think it unnecessary to notice and 
discuss the various rulings that were cited 
to us on both sides, as it was conceded that 
Article 131 of the Limitation Act would 
not be applicable to the case unless 
it was proved that the plaintiff expressly 
demanded from the defendants the 
enjoyment of his right to receive the whole 
of the Jagir income and that he was refused 
it more than twelve years before the present 
suit was brought; and we are clearly of 
opinion that there is on the record no 
clear proof of a definite demand made by 
the plaintiff from the defendants and of 
their refusal to concede to the plaintiff the 
enjoyment of his light. The proceedings 
of the Settlement Authorities in 1891, on 
which reliance was placed by the defend¬ 
ants’ Pleader, do not evidence any such 


demand and refusal as [is contemplated by 
Article 131, aforesaid, and we hold that the 
said Article is not applicable to the present 
case. As regards the question whether 
Article 62 applies to this case or not, we 
think that the answer must be in the 
affirmative. The Courts below have held 
that Article 120 is applicable and not 
Article 62, and in support of their view 
they have relied on Dost Muhammad Khan 
v. Sohan Singh (1), with special refer¬ 
ence to the remarks at page 307 of the 

report. Tt will, however, be observed that 
the suit there dealt with was one brought 
by the plaintiffs to recover arrears of Jagir 
alleged to be due to them from certain 
persons who had wrongfully emitted to 
pay the Jagir money to the plaintiffs, there 
being nothing to show that they had received 
the money from third parties. It was 
held that to such a claim Article 62 could 
not apply. In the present case, however, 
the defendants admittedly h.a w e received 
the Jagir money, which the plaintiff claims to 
be entitled to, from third parties and have 
not accounted for the whole of it to the 
plaintiff. We can, therefore, see no good 
reason fer holding that Article 62 does not 
apply to the facts before us; and our view 
is that under that Article the plaintiff can 
only fue to recover the .Jagir moneys which 
he was entitled to receive in respect of the 
three yeais immediately preceding the date 
of this suit. It. follows that the decree of 
the Divisional Judge should be modified 
by reducing the amount claimed by the 

plaintiff from Rs. 1,881-10-6 to Rs. 940-13-3. 

We accordingly accept the appeal, and in 
modification of the decree of the Divisional 
Judge we grant the plaintiff a decree for 
Rs. 940-13-3 with proportionate costs against 
the defendants. 

Apreal accepted. 

(1) S3 P. R. 190G; SO P. L, R. 1007. 
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OUDfcl JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 135 t . f 1912. 

November 4, 1913. 

Present: —-Mr. Lindsay, J. C. 

DEPUTY COMMISSIONER, LUCKNOW, 

k r THAWAR ESTATE — Defendant- 

Appellant 

versus 

Pandit SUKHNANDAN— Plaintiff 
and DIRGAJ SINGH and others — 
Defendants—Respondents. 

Mortgage— Limitation of suit for solo on mortgage not 
affected by subsequent transaction between mortgagee 
and third person who pays off mortgage.debt —Right of 
priority , limitation for enforcement of —Purchaser of 
property subject to mortgage—Right to plead limitation , 
when mortgagee neglects to recover money within limi - 
tat ion. 

Where a puisne mortgagee, who had paid the 
amount due on a decree for sale obtained by a prior 
mortgagee, brought a suit for sale on the basis of his 
mortgage and claimed priority as against inter- 
mediate mortgagees in respect of the amount spent 
by him in redeeming the prior mortgage: 

Held , that the suit, in so far as it sought to enforce 
the priority, must be governed by the same rule of 
limitation as would have applied to a suit by the 
prior mortgagee. 

The period of limitation in respect of a suit for 
sale on a mortgage cannot bo extended by a subse¬ 
quent transaction between the mortgagee and a third 
person who pays off the mortgage-debt. 

Mahomed Ibrahim Hossein Khan v. Ambika Pershad 
Singh , 14 Ind. Cas. 490; 11 M. L. T. 265; (1912) M. 
W. N. 367; 9 A. L. J. 332; 14 Bom. L. R. 280; 16 C. \V 
N. 505; 15 C. L. J. 411; 22 M. L. J. 468; 39 C. 527, 

followed. 

If a person purchases property subject to a mort¬ 
gage and the mortgagee allows his right to recover 
the money to be lost by lapse of time, the purchaser 
is not debarred from taking advantage of the 
negligence of the mortgagee and raising a plea of 
limitation. 

Appeal against the decree of the Sub¬ 
ordinate Judge, Lucknow, dated 28th June 

1912. 

Mr. N. N. Qhoslial , for the Appellant. 

Babus Ram Chandra and Bisheshwar Nath , 
for Respondent No. 1. 

Babu Puttn Lai , for Respondents Nos. 
6 to 11. 

Babu Kedar Nath , for Respondents Nos. 13 
and 14. 

C • • of this case so 

far as it is necessary to state them for the 

purpose of disposing of this appeal are as 
follows: — 

Three brothers. Narain Sin*!,, Lachman 


Singh and Sita Ram, owned shares in the 
village of Thawar and in three hamlets, 
Atrauli, Sarsenda and Lahjara. 

On the 22nd October 1886, Narain Singh 
and Sita Ram mortgaged a 10 pie 9£ krant 
share in Thawar and a 2 anna 4 pie share 
in each of the three hamlets to Thalcur Din 
and Bhagwan Din, Banias. The mortgage- 
money was R 9 . 900 aud period of the mort¬ 
gage was seven years. 

On the 12th July 1887 a deed of further 
charge for Rs. 350, period two years, was 
executed by the same mortgagors in favonr 

of the same mortgagees. 

On the 13th October 1888 all three 
brothers joined in executing a mortgage of a 
portion of their property in favour of Pandit 
Bhagwan Din—and again on the 26th July 

1894, they executed a deed of further charge 
in favour of this same mortgagee. 

We are not in the preseut case concerned 
with any dispute regarding these two mort¬ 
gages—but it is necessary to state the fact 
that they were made. 

To come now to the fifth mortgage transac¬ 
tion the date of which was the 9th August 

1895. The three brothers on that date 
mortgaged the whole of their property in 
Thawar and the hamlets to Raghunath Singh, 
Ghazi, Hansa and Shankar. Of these Raghu¬ 
nath Singh is represented in this case by the 
Court of Wards (defendant No. 5), Gha*.i 
by the defendants Nos. 6, 7, 8, Hansa by the 
defendant No, 9 and Shankar by the defend¬ 
ants Nos. 10, 11 and 12. 

On the 3rd September 1900 the three 
brothers sold to Dirgaj Singh (defendant 
No. 1) the equity of redemption of the 
property already mortgaged to Pandit 
Bhagwan Din. The price was Rs. 10,000, 
out of which Rs. 3,000 was left with the 
purchaser to pay off the first two . encum¬ 
brances in favonr of the two Banias, 
Thakur Din and Bhagwan Din. Dirgaj 
Singh, however, failed to pay these mort¬ 
gagees and on the 15th October 1901 their 
heirs in a suit against the mortgagors 
and the vendee Dirgaj obtained a decree 
for sale of the mortgaged property. 

On the 5th July 1904 Dirgaj Singh 
as the owner of the equity of redemption 
made a mortgage to Pandit Bhagwan Dili. 
The mortgage-money was Rs. 4,750 and 
of this sum Rs. 4,310 was left with Bhagwau 
Din to satisfy tho deorees obtained on the 
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first two mortgages. Bhagwan Din paid this 
money and matters were in this state 
when the Court of Vv r ards, as representing 
Raghu Nath Singh, and the other mortgagees 
who are now represented by the defendants 
Nos. 6 to 12 brought a suit for sale on 
their mortgage of the 9th August 1895. 
Pandit Bhagwan Din was a party to that 
suit, as being the holder of two prior mort¬ 
gages, namely, the third and fourth mort¬ 
gages referred to above and in the plaint 
there was a reference to the first and second 
mortgages on which decrees had already been 
obtained. Nothing, however, was said as to 
t he fact of Pandit Bhagwan Din having satisfied 
thosedecrees nor did Pandit Bhagwan Din pat 
forward for himself any claim on the strength 
of his having discharged the decrees. The 
plaintiffs asked for a sale of the property 
subject to any mortgages which might be 
found to be of prior date and sale was 
eventually ordered subject to the prior mort¬ 
gages one to four above mentioned, that is to 
say, the two mortgages of 1886, 1887, in 
favour of Thakur Din and Bhagwan Din 
Banias, and the two mortgages of 1888 and 
1894 in favour of Pandit Bhagwan Din. 

The Court of Wards and the other mort¬ 
gagees, who were plaintiffs in the suit, got the 
decree and purchased the mortgage property 
themselves. 

Pandit Bhagwan Din is noted dead and 
plaintiff in the present suit is his brother 
Pandit Sukhnandan who has succeeded to 
his interest. This suit as brought is one for 
sale to enforce the terms of the mortgage 
executed in favour of Pandit Bhagwan Diu 
on the 5th of July 1904. The claim is for 
Rs. 8,696-14 6, and as regards the defendants 
Nos. 5 to 12,?. e , the Court of Wards and 
the other mortgagees who purchased the 
property mortgaged to them in the deed of 
1895, the case of the plaintiff is put in this 
way: He says that Pandit Bhagwan Din, 
by paying off the decrees obtained upon the 
first two mortgages of 1886 and 1887 res¬ 
pectively, acquired the entire rights of 
the mortgagees in whose favour these 
deeds were executed. It is pointed out 
that these defendants when they pur¬ 
chased in execution, bought subject to the 
first two mortgages, and in paragraph 12 of 
the plaint it is claimed that in view of these 
facts that plaintiff, having acquired the 


mortgagee rights under the deeds of 1883 
and 18:57, is entitled to bring to sale the 
property purchase 1 by the defendants 
Nos. 5 to 12 and to have the debts due to him 
on account of these prior mortgages satisfied 
out of the sale-proceeds. 

The dafen lants N >3 5 to 12 met this claim 
by a plea of limitation. Their case in sub- 
stauce was that the plaintiff was trying 
in this suit to enforce bis right of sale 
under mortgages’of 18S6 and 18 37 and that 
such a suit was barred by the 12 years 
rule of limitation (Article 132 of the Limita¬ 
tion Act). Before the Subordinate Judge 
the plaintiffs’ Pleader contested this plea by 
arguing that the suit was on the mortgage of 
1904, by the execution of which coupled with 
payment of the sum due under the decrees 
obtained on the mortgages of 188 3 and 1887, 
he had become entitled to the prior rights 
of the holders of these mortgages. 

Tho learned Subordinate Judge, while 
admitting that Article 132 of the Limitation 
Act (Schedule I) applied appears, to have 
been uncertain as to the date from which 
limitation should be reckoned. He thought 
that as tho period of the mortgage in suit was 
three years from the date of its execution, 
i. e , the 5bh July 1904, the mortgagee 
ould not have brought a suit for his money 
within the period and that, therefore, the 
suit could be brought within twelve years 
from the 5th July 1907. Then, again lie 
pointed out that priority was acquired by 
paying off earlier mortgages, aud conclud¬ 
ed that as the plaintiff was entitled to 
recover from the defendants Nos. 5 to 12, 
who had bought subject to these prior 
mortgages, limitation could not run against 
him from any date earlier than the date on 
which he actually paid tho money. And 
lastly he took a third view of the situation 
saying that limitation might well bo con¬ 
sidered to run “against the defendants” from 
the date when they purchased the property. 
In any case he held that the suit was within 
limitation. 

The question of limitation is raised here 
in appeal by the defendant No. 5 (appellant) 
and it appears to me that after a careful 
consideration of the authority to b3 presently 
mentioned it must be held that tho suit was 
time-barred as against him. 

It seems perfectly clear that Pandit 
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Bhagwan Din by discharging the earlier 
incumbrances could not acquire any higher 
rights than those of the mortgagees who 
held them. If it be assumed in his favour 
that the circumstances attending the 
transaction justify the presumption that he 
acted for bis own benefit and that he 
intended keeping the incumbrances alive, 
the most that can be said for him is that be 
acquired the rights of the prior mortgagees 
by virtue of the principle of subrogation— 
and he must be taken to have acquired those 
rights subject to any rule of limitation which 
would apply to a suit for their enforcement. 
It might be said [and there is some authority 
for the proposition in a case of the Madras 
High Court reported as Bavcinna v. Baiagtiriii 
(1)] that as the mortgagees had obtained a 
decree on the two mortgages, the right to which 
Pandit Bhagwan Din succeeded aftersatisfying 
the decretal debt was that of executing the 
decree. On the other hand, their Lordships 
of the Privy Council in the case of 
Oopi Ndrain Khanna v. Bavsidhar (2) 
seem to have thought that after the 
money is paid in such a case the decree 
becomes spent and there is nothing left 
to be don6 in the execution department 
so that the remedy left to the person 
subrogated is to enforce his rights by 
suit. 

If then we take it that Pandit Bhagwan 
Din stepped into the shoes of the prior 
mortgagees with a right to bring a suit 
to enforco the claim they had under their 
two deeds, it must also bo taken that any 
such right of suit is governed by the same 
rule of limitation as would have applied 
to a suit by the mortgagees themselves 
— that is to say — a suit like tho present 
for the recovery of tho debt by sale of tho 
mortgaged property. It would, in my 
opinion, be impossible to hold that the 
period of limitation of a suit for sale on a 
mortgage could be extended by a subsequent 
transaction between the mortgagee and a 
third person who paid off the mortgage- 
debt. In this connection I would refer to 
a case cited by the learned Counsel for the 
appellants, a recent decision of the Privy 
Council, Mahomed Ibrahim Hossein Khun v . 


that case are in many respects similar to 
those of the case with which I am now 
dealing, the only difference being that the 
first mortgagee who had been paid off had 
not sued for and obtained a decree on his 
mortgage. 

The suit was one for sale on a simple 
mortgage, dated the 17th February 1888, 
the rights under whioh had been assigned 
to the plaintiffs. The mortgage money had 
been applied in paying off a zar i-peshgi 
mortgage bearing date the 20th November 
1874, and the plaintiffs on this ground 
asked for a decree directing certain of the 
defendants who had taken mortgages of 
portions of the property at various times 
between 1874 and 18S8, to pay the money 
due under the deed of 1888 and that in 
default of such payment the property might 
be sold and the proceeds applied in satis¬ 
faction of the debt in suit. It is not 
necessary to recite all the facts of the case 
or to refer to the various pleas which were 
raised. It is enough to refer to a portion 
of their Lordships’ judgment towards the 
close of the report (page 558) in whioh 
they deal with the question of limitation. 
As already said the mortgage on whioh 
the suit was brought was executed in 1888. 
The zar-i-peshgi deed was executed on the 
20th November 1874, aud the debt was 
re-payable in September 1SS7. Their Lord- 
ships say: — 

4 But as the Rs. 12,000 were, under tho 
znr-i-peshgi deed of the 20th November 
1874, re payable in Jeth 1294 J^asli (Septem¬ 
ber 1887), and this suit was uot brought 
until the 22nd of September 1900, the 
claim of the plaintiffs to priority is barred by 
Article 132 of the secoud Schedule of the 
Indian Limitation Act, 1S77.” 

There can be no mistake as to the rule 
of limitation which was applied here. It 
was held distinctly that the limitation 
which governed the case was that which 
was applicable to a suit on the original 
mortgage of 1874, whioh had beeu paid 
off with the money uuder the mortgage 
of 1888. And so in the present case, if 
the plaintiff lias the right of suit, aud 


(no M. L. J. 177. 

0-0 27 A. 325; 15 M. L. 
uui. L. K. 427; 0 W. N. 

123 


3. 101; 2 l\ [j. .1. l 
077; 2 A. L. J. 330; 





(3) 14 lml. 0as. 40(1; 11 M. h. 
W. N. 3i»7; 0 A. Ij. J. 332; 14 Bom. 

W. N. 505; 15 C. L. J. 411; 22 M. 
627 


T. 265} (1012) \1. 
h. It. 280, 16 C. 
L. J. 468; 30 0. 


Voi. xxiiij 


INDIAN OASES. 


SURJU MAL t>. ASRAM. 

it is assumed that he has, the limitation 
for that suit must be the limitation which 
would have governed a suit for sale on 
the mortgages of 1386 and 1887, which 
are the sources of all the mortgagee rights 
to which be can claim to have been sub¬ 
rogated. The first mortgage was executed 
on the 22nd October 1886, the period was 
seven years and limitation for a suit for 
sale expired in October 1905. A suit on 
the second deed of 1887 would have been 
barred by this date, if not earlier. The 
plaint in the suit now before me was filed 
in November 1911, and in accordance with 
the law as laid down by their Lordships in 
the judgment just referred to it is beyond 
time. The learned Counsel for the respond¬ 
ent was constrained to admit that this 
decision was a difficult one for him to get 
over. He sought in a way to avoid the 
force of it by insistiug that the appellant 
had certainly bought subject to these two 
mortgages and be argued that he should 
not now be allowed to deny the plaintiff’s 
right to recover the money. But this is 
no answer to a plea of limitation. A man 
may very well long for property subject to a 
mortgage, but if the mortgagee allows 
his right to recover the money to be lost by 
lapse of time why should the purchaser be 
debarred from taking advantage of the 
negligence of the mortgagee? And why 
should he be prevented, any more than a 
mortgagor, from raising a plea that the 
suit is beyond time? Further from a re¬ 
ference to the record of the suit brought 
by the Court of Wards and other mort¬ 
gagees on the mortgage of 1895, it does uot 
appear that the appellant here (the Court 
of Wards) ever admitted that he was 
liable to pay the money due under the 
mortgages of 1886 and 1887 to Pandit 
Bhagwan Din. 

Paudit Bhagwan Din was a party to chat 
suit; he was impleaded as the holder of two 
mortgages of prior dates 1888 and 1894. 
It was certainly admitted in the plaint that 
the mortgages of 1886 and 1887 had been 
made and it was actually stated that a 
decree had been obtained on them. But it 
was not stated in the plaint, presumably 
because the fact was not known, that 
Bhagwan Din had satisfied the judgment- 
debt. There is no reference to the mortgage 
of 1904, which resulted in the satisfaction 
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of the mortgage-decree. So far as cau be 
ascertained Bhagwan Din did not contest 
the suit. He does not appear to have filed 
any written statement of defence and he 
certainly did not put forward any case of 
priority based upon the fact of his having 
paid off the decree obtained on the earlier 
mortgages. He might have insisted upon 
his priority and have asked the Court for a 
direction that the plaintiffs should redeem 
him before bringing the property to sale. 
Nothing of the sort, however, was done, and 
this being so I do not think it cau be argued 
now that any admission or conduct of the 
present appellant in that suit can be held up 
as a bar to a plea of limitation. 

The operation of the law of limitation 
may, it is true, be saved by conduct amount¬ 
ing to an acknowledgment within the 
meaning of that term as used in section 19 of 
the Limitation Act, but the respondent has 
not put forward any case of this kind and 
indeed it would have been useless in view of 
the fact that at the time the present appel¬ 
lant brought his suit (the decree was obtained 
in 1908), the period for a suit on the 
mortgages of 1885 and 1887 had long ex¬ 
pired—though perhaps it was thought, as it 
used to be erroneously thought, that the 
limitation for a suit of this nature was sixty 
years. The result is that this appeal is 
allowed and that the decree of the Court 
below is modified by its being declared that 
the plaintiff’s suit is dismissed with costs as 
against the fifth defendant, Court of Wards 
(appellant). 

The respondent No. 1, plaintiff in the 
suit, will pay the appellant’s costs in this 
Court. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1355 op 1911. 

March 17, 1914. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Chevis. 

SURJU MAL AND ANOTHER—PLAINTIFFS — 

Appellants 

versus 

ASRAM AND ANOTHER—DEFENDANTS- 

Respondents. 

Punjab Courts Act (XVIII of 1884), «. -AO 1 (I) ( a ) ( ii) 
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— Further appeal —Small cause suit of value less 
than Us. 2,500 — Divisional Court confirming decree of 
first Court— So further appeal —Section 70(1) ( b ) 

repealed Inf er dole <>J hearing — Court incompetent to 
exercise )>on'cr$ under it. 

Plaintiff sued to recover Its. 1,450 principal and 
inlerest on a bond, ami obtained a decree for the 
principal amount, Us. 1,258, payable by half-yearly 
instalments of Ks. 50 each. On his memorandum of 
appeal to the Divisional t onrt, plaintiff affixed a 
Court-fee stamp of Its. 25, calculating the amount as 
follows: (1 > Us. 15 on account of ad valorem Court-fee 
payable on Ks. 102 interest which was disallowed by 
the first Court, and (2) Ks. 10 in respect of the 
praver for the cancelment of that part of the decree 
which related to instalments. The Divisional Judge, 
however, ordered plaintiff to pay ad valorem Court- 
fee on Ks. 075 instead of the fixed fee of Ks. 10. The 
plaintiff failing to pay the required Court-fee his 
appeal was rejected under Order VII, rule 11 (M, 

read with section 107 (2) of the Civil Procedure Code. 

On further appeal to the Chief Court: 

Held , that under section 40. sub-section 1 (a) ( i), 
of the Punjab Courts Act, as it stood befoie it was 
amended by Act 1 of 1912, no further appeal lay in 
the case; and 

that section 70(1) (/>) of tiio Punjab Courts Act, 
as it stood at the date of the institution of the ap¬ 
peal, having been repealed, the Court’s powers under 
that section had been taken away, and hence it could 
not treat the petition as one of revision under that 
section. 


Second appeal from the decree of the 
Divisional Judge, Ambala Division, dated 
10th October 1911, affirming that, of the 
District Judge, Karnal, dated 25th May 
1911, decreeing plaintiffs’ claim in part. 

Dila fjijpit Rai , for the Appellants. 
Chaudhri Ram Bhaj Da fix and Mr. 
Morrison , for the Respondents. 


JUDGMENT.—This suit was brought, by 
the plain tiffs-appellants to recover Rs. 1,450 
principal and interest on the strength of a 
bond said (o have been executed by the 
defondants-respondents on the 29th Novem¬ 
ber 1909. The District Judge granted a 
decree to the plaintiffs for the principal 
amount Rs. 1,253 payable by half yoaily 
instalments of Rs. 50 each. The defendants 
accepted the decree but the plaintiff appealed 
therefrom to the Divisional Court, on the 
grounds (1) that the District Judge was 
wrong in disallowing the interest, duo under 
the terms of the bond and (2) that, tho 
decretal amount, Rs. 1,258. should not have 
been made payable by instalments. A 
Court-feo stamp of Rs. 25 was affixed on 
tho memorandum of appeal, t ho amount of 
tho stamp duty being calculated as follows 
(1) Rs. 15 on account of ad valorem Court- 
fee payable on Rs. 192 interest which was 


disallowed by the District Judge ’and (2) 
Rs. 10 in respect of tho prayer for the 
cancelment of that part of the decree which 
related to instalments. The Divisional J udge, 
by order dated the 5t.h October 1911, held 
that in respect of the second relief asked 
for by the appellants they must pay an 
ad valorem Court-fee on Rs. 975 instead of 
the fixed fee of Rs. 10. The 10th October 
1911 was fixed for the hearing of the 
appeal on the merits, and the plaintiffs 
were directed to pay the extra stamp duty 
at or before that date, but the appellants 
failed to make good the deficiency in stamp 
before the case was called on for hearing 
on the date fixed, and the Divisional Judge, 
therefore, rejected the memorandum of 
appeal with costs under Order VJ1, rule 
11 (/>), read with section 107 (2), of the 
Civil Procedure Cede. 

The present appeal before us is from the 
decree of the Divisional Judge and on 
behalf of the respondents Pandit Ram 
Bhaj Datt has raised the preliminary objec¬ 
tion that since the decreo of the Divisional 
Judge confirms the decree of the District 
Judge and the value of the suit which is a 
small cause, is below Rs. 2,500, no further 
appeal lay to this Court under section 40, 
sub section 1 (<i) (ii) of the Punjab Courts 
Act, as it stood before it was amended by 
Act 1 of 1912. Mr. Lajpat Rai, Pleader 
for the appellants, admits the force of this 
objection and concedes that no further 
appeal lies in this case, hut he asks us to 
treat tho memorandum of appeal as a 
petition for revision under section 70 (i) 
(6) of the Act as it stood when the appeal 
was filed. Following the decision in 
Ntir Din v. Jhando (1), w*e hold that Mr. 
Lajpat. Rai’s prayer is wholly inadmissible, 
inasmuch as section 70 (t‘) (6) of the Punjab 
Courts Act. as it stood at the date of the 
institution of the appeal having beeu 
repealed, our powers under that seotiou 
have been taken away. Farther, there are 
no grounds for interfering with the decree 
of the Divisional Judge under seotiou 70 
of tho present Act, and, therefore, we main¬ 
tain that decree and dismiss this appeal 
with costs. 

x l ppea l d is m isscl. 
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OUDH JUDICIAL COMMISSIONSR’S 

COURT. 

Second Civil Appeal No. 183 of 1912. 

December 23, 1913. 

Present: —Mr. Kanbaiya Lai, A. J. C. 
Musammat MUNIFA B113I— Plaintiff — 

Appellant 


versus 


FATEH ALT and another—Defendants — 

Respondents. 

Oudh T.aivs Act (XVIII o/18769, s. 3— Muhammadan 
Law—Gift, validity of—Seizin incase of property not 
admitting of physical possession—Gift, when complete 
— Gift o/ two distinct properties of only one of which 
possession is delivered—Possession obtained sitbseguent 


to gift , effect of. 

A gift is not valid without seizin. But where the 
property given does not admit of physical possession 
and the donor gives such possession, actual or con¬ 
structive, as he is capable of giving, provided he 
himself is not out of possession, the gitt would bo 
valid. A gift is not, however, complete until pos¬ 
session is taken of the thing given. 

If a gift is made by a Muhammadan of two distinct 
properties and is perfected with regard to one of them 
by delivery, and not with regard to the other, the 
gift is not void in its entirety, but takes effect as to 
the property which has been duly delivered. 

Under the Muhammadan Law, which has been made 
applicable under section 3 of the Oudh Laws Act to 
cpiestions relating to gifts between Muhammadans, a 
gift of a house conveys no title unless it is accom¬ 
panied by delivery of possession or followed by the 
taking of possession with the permission, express or 
implied, of the donor. 


Appeal against the decree of the Subordi¬ 
nate Judge, Sultanpur, dated 19th February 
1912, confirming that of the Munsif, 
Musafir Khana, dated 8th January 1912. 


Mr. Samiullah Beg , for the Appellant. 

Mr. All Mohammad , for the Respondents. 

JUDGMENT.—-The dispute in this case 
relates to a house belonging to Wazir Ali. 
On the 13th January 1910, he made a gift of 

the housein favour of the plaintiff-appellant, 
who is the wife of one of his sods. The house 
was occupied by the plaintiff-appellant and 
her husband and by Wazir Ali and two 
other sons of his. The plaintiff sued for 
the ejectment of those two sons from the 
portion of the house occupied by them. Ihe 
defendants claimed to be in proprietary 
possession of the southern portion by virtue 
of a partition of the ancestral property 
made by their father, Wazir Ali, prior to 
the gift. They pleaded that the plaintiff 
did not get possession over the disputed 
portion and that the deed of gift was 
consequently invalid. 



The Courts below held that the entire 
gift was invalid because a portion of the 
house was in the possession of those two 
sous otherwise than on behalf of the donor. 
The plea of partition was negatived by fcho 
Courts below and it was found that they 
had separated from their father long before 
the date of the gift; that since the separa¬ 
tion they were not on good terms with 
him, and that they were occupying tho 
southern portion of the house from that 
time, not as licensees but in their own 
assumed right against their father’s wishes. 
Tho question for consideration under tho 
circumstances is whether Wazir Ali could 
have made a valid gift of tho houso 
belonging to him in favour of the plaintiff- 
appellant uuder the Muhammadan Law with¬ 
out getting the southern portion of tho 
same, which was occupied by the defendants- 
respondents against his wishes, vacated 
by them. 

It is a well-established rule of tho 
Muhammadan Law that a gift is not valid with¬ 
out. seizin, for, as observed by the Hedaya, 
gifts are voluntary deeds, and if the right 
of properly were established in them 
previous to the seizm, it would follow 
that the delivery would be incumbent on 
the voluntary agent before he bad voluntarily 
engaged for it. (Hamilton's Hedaya, page 

482) . But where the property given 
does not admit of physical possession, 
and the donor gives such possession as he 
is capable of giving, provided he himself is 
not out of possession, actual or constructive, 
the gift would be valid, for, according to 
the same authority, ‘ as the object of tho 
gift is the establishment of a right of pro¬ 
perty, it follows that the tender of the 
giver is virtually au empowerment of 
the donee to take possession”— (ibid, page 

483) . A gift is not, however, complete until 
possession is faken of the thing given. For 
this purpose the possession must be kamil 
cr perfect. “ There are three obstructions,” 
says Baillie, “to a perfect possession:—■ 
First, the subject of gift may be joined 
to something that is not given, as fruit 
on the tree or crops on the ground, when 
either is given without the other. Second , 
it may be mushghool , or occupied with 
something that is not given. Third , it may 
be musliaa , or confused with something 
else by being mushtarak , or held in 
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co-partnership willi another. The first is 
obviated by tho gift being- mnhawwaz, or 
separated: and the second by its being: 
mufnrrugh , or emptied. In the third 
case the gift being unlawful, when the 
property is susceptible of partition without 
injury, possession, if taken, would be invalid 
— (Baillie’s Muhammadan Law, Vol. T, page 
520). None of these obstructions exist in this 
case. The gift comprises the entire house, 
which is found to have been the property 
of the donor at the date of the gift. The 
donor was occupying the northern portion 
of the house with the donee and her husband, 
and the remainder was in the occupation of 
two of his other sons who are the defendants. 
The donor states in the deed of gift that he has 
delivered possession over the entire house, 
and that he and his heirs have no right or 
interest left therein. 

The continued residence of the donor 
with the donee is not a matter of much 
consequence, because, as held by West, J., in 
Shaik lbhram v. Shaik Suleman (1): An 
appropriate intention where two (tlie donor 
and the donee) are present on the same pre- 
rnises may put the one out as well as the 
other into possession without any actual phy¬ 
sical departure or formal entry, and effect is 
to be given, a3 far as possible, to the purpose 
of an owner, whose intention to transfer has 
been unequivocally manifested.” (Tyabji’s 
Muhammadan Law, page 304, and Mulla’s 
Muhammadan Law, page 81). Mr. Ameer 
Ali states in his book on Muhammadan 
Law, Vol. I, page 120 that this is in 
accordance with the principle stated 
in the Majmaa-ul- Anhar, and Jenkins, 
0. .1., observed in Bibi Khaver Sultan v. Hi hi 
Ruhhia Sultan (2) that this decision stood 
in the authorized reports for over twenty 
years and was, as far as ho could find never 
questioned. In Humera Bibi v. Najm-nn-nissa 
Bibi (3) wherea gift was made of a house and 
other immoveable property by a registered 
instrument and was attended by circum¬ 
stances of great publicity, the fact that the 
donor, who was the aunt of the donee, never 
quitted the house, but. continued to reside 
in it with her nephew, was held to be of 
no elTect in the face of the clearly manifested 

(1) OB. 140. 

(2) 29 B. 408; 7 Bom. L. B. 142. 

(3) 28 A. 147; A. W. N. (1905) 222; 2 A. L. J. 778. 


intention of the dor.or to transfer possession 
of the house to the donee. In that case 
Stanley, O. J., and Burkitt, J. observed that 
it was not necessary according to the 
Muhammadan Law that in all cases where 
a gift of immoveable property was made 
that the donor should actually and physically 
vacate the property,—the subject of the gift. 
Where a husband makes a gift of a house in 
favour of his wife or a father in favour 
of his minor children, the force of the 
above rule is expressly recognized by the 
Muhammadan jurists. But as stated by 
Wilson, the real question is whether the 
two admitted exceptions were meant to be 
exhaustive or merely illustrative of another 
general principle, limiting the rule that 
the donee of a thing, susceptible of physical 
possession acquires no right over it unless 
he actually takes possession of it with the 
permission, express or implied, of the donor 
— (Wilson’s Muhammadan Law, 4th Edition, 
page 340). In Handy Abdul Rahiman v. 
Hussain Sahel (4) it was observed by Abdul 
Rahim and Ayling, JJ., that most of the 
Ftttwas or opinions of jurists were delivered 
in answers to abstract questions intended 
to illustrate a certain principle of law, and 
it would be entirely misleading to treat 
such opinions as absolute rules of law, haviug 
the same authority as the texts of the 
Quran or an universally accepted ruling of 
the Prophet or a proportion established by 
Ijma or a consensus of the opinion of the 
jurists. 

Whether there has been a complete 
delivery or seizin or not is merely in each 
case a question of fact, which is to be 
determined with due regard to the intention 
and conduot of the parties and the nature 
of the thing given. Wazir Ali states iu hia 
evidence that he had two houses in the 
village, adjoining each other, whioh were 
occupied by him and his sons, and that, he 
made a gift of those houses to the plaintiff 
and gave her possession. He further states 
that he lives in a portion of the house 
with the permission of the plaintiff and on 
her behalf. It appears from the map filed 
with the plaint that the portion of the house, 
occupied by Wazir Ali and the plaiutiff and 
her husband, has got a separate enclosure 

(4) 10 lml. Cas. 010; 12 M. L. T. 305; 23 M. L. J. 
734. 
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with a door opening towards the north, while 
the portion occupied by the defendants has 
a separate enclosure with a door opening 
towards the south. The deed of gift des¬ 
cribes the house given as No. 6, standing in 
compound No. 8, and containing a courtyard 
No. 9, but the boundaries given include 
both the houses, to which Wazir Ali refers 
in his evidence. It does not appear whether 
the southern portion, occupied by the defeud- 
ants, has got a separate number, but it is 
obvious from the map as well as the state¬ 
ment of Wazir Ali that the two portions 
form two separate houses, standing behind 
each other with only a common well and a 
door for communication between the two. 
The delivery of possession over one house 
does not necessarily imply a delivery of 
possession over the other, and as held in 
Mahomed Farid v. Mahomed Abdul Qafar 
(5), if a gift is made by a Mahomedan 
of two distinct properties and is 
perfected with regard to one of them 
by delivery, and not with regard to the 
other, the gift is not void in its entirety, 
but takes effect as to the property which 
has been duly delivered. In Mohammad Idris 
Khan v. Iftikhar Ahmad (6) it was held 
that in a case of a gift by a Muhammadan, 
it is not necessary to give actual or khas 
possession of the property transferred by 
gift, but the gift can be supported, if there 
is delivery of either actual or constructive 
possession. But where the owner of the 
property is ousted by a trespasser he has 
no possession at all and, therefore, a gift made 
by him is invalid. 

It is contended by the learned Counsel 
for the plaintiff-appellant that, while it is 
open to the donor or his heirs or representa- 
iives-in-interest to question the validity of 
the gift before he has completed it by 
delivering possession, it is not open to third 
parties to set up a plea which the donor 
himself does not advance. Section 3 of the 
Oudh Laws Act requires that in the 
absenoe of a custom to the contrary, 
the Muhammadan Law shall be applicable 
to questions relating to disputes regarding 
gifts between Muhammadans, and the Inayah 
quotes as aying of the Prophet, which has been 
accepted as authoritative by Muhammadan 

(5) 13 Ind. Cas. 434; 15 C. L. J. 14. 

(6) 8 Ind. Caa. 717; 13 O. C. 347. 


jurists, that a gift is not valid unless 
P03S93391, implying thereby that such a 
gift conveys no title unless it is accompanied 
by delivery of possession or followed by the 
taking of possession with the permission, 
express or implied, of the donor—(Wilson’s 
Muhammadan Law, 4th Edition, page 339). 
Mr. Ame9r Ali seems to be of opinion 
tha L . for the completion of gift of property 
in the hands of parson holding possession 
under an adverse title something more is need¬ 
ed than mere declaration, viz., an authority 
to sue for recovery and that such a gift 
is not ipw facto inoperative. He cites in 
support of his opinion a passage from the 
Radi-ul-Muhht*r , Vol. IV, page 785 saying 
that “Saijani has stated that a gift by a 
father of property in the hands of a pledgee, 
or a usurper, or a vendee under an invalid 
sale, shall take effect when the pledge or 
lease expires or the sale is set. aside or 
the thing usurped has bean recovered”— 
(Ameer Ali’s Muhammadan Law, Vol. I, 
page 67). He observes that the right of 
the donor to such property i3 a mere 
inchoate right, viz., to sue for the recovery 
of possession, and that there is no sufficient 
ground for holding that where a property, 
to which a person is rightfully entitled, 
happens to be in the hands of another, 
claiming adversely to him, the rightful 
owner may not make a gift of the same 
to a third person — {Ibid, pages 69 and 
70). He explains the passage from the 
Durr-ul-Mukhtar which lays down that 
when land is in the possession of a usurper 
or wrong doer or of a lessee or mortgagee, 
it cannot be given away because ia these 
cases the donor has not possession of the 
thing which he purports to give, as referring 
only to gifts to infants, who cannot them¬ 
selves take possession of the subject of a 
gift. (Ibid, pages 66 and 71). But the 
doctrine of the invalidity of gift of pro¬ 
perty in the possession of a usurper is 
only a corollary to the general rule that 
no gift is valid without seizin. There 
wouid hardly have been any object in making 
only that corollary applicable to gifts in 
favour of minors, while exempting such 
gifts from the general rule of seiziu, had 
it- been not intended to limit the exemption 
to cases where the property gifted was in 
the possession of the donor or his depository — 
(Ameer All’s Muhammadan Law, 4th Edition, 
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Vol. I, page 434). A guardian of a minor 

donee is as competent t.o sue on his behalf 
as any other donee, and if a mere authority 
to sue was an effective substitute for seizin, 
the validity of gifts of undivided property 
would equally have been upheld by the jurists, 
because the remedy of seeking a partition 
was available. The saying of the Prophet 
that no gift was valid without seizin, referred 
to in the JJedapa and Innpah — (Hamilton, 
page 482 and Baillie, page 520)—was 
evidently adopted by the Muhammadan jurists 
as the guiding test of validity, and no gift 
was upheld, if tho circumstances rendered 
seizin, actual or constructive, not. possible ex¬ 
cept as a remote and uncertain contingency. 
Alulla, Tyabji and Wilson adopt the view 
that a gift is not valid if tire property given 
is in tho possession of a trespasser—(Mulla’s 
Muhammadan Law, page 78, Tyabji \s 

Muhammadan Law, pages 27(3 and 277, and 
Wilson’s Anglo-Muhammadan Liw, 4th Edi¬ 
tion, page 342); and in Abe Iconissa Khatoon v. 
Ameeroonissa Khatoon (7), Mohin-ud-din v. 
Mar.che?shnh (8), 7 lahim Bakhsh v. Muhammad 
Hasan (9) and Fakir Nynar Mahomed v. 
Kandasau'mi Knlathu Van Ian (10), that view 
was upheld by the different High Courts. The 
facts and circumstances of the case reported 
in Mahomed Buhsh Khan v. H asset ni 

Bibi (11), which follows Case No. 10 of 
Maccaghten’s Principles and Precedents of 
Muhammadan Law, were entirely different, 
for in that case the gift was a hiba-bil acaz 
cf joint property, and the donee, who was a 
co-sharer, had obtained actual possession 
over the property soon after the gift. In 
Case No. 6 of Macnaghten’s Principles and 
Precedents of Muhammadan Law, it. was held 
that where a person made a gift of the pro¬ 
perty which was the subject, of litigation 
and died while tho action was pending 
without having been able te recover posses¬ 
sion and deliver it. to the dome, the gift was 
void and the donee had no locus standi to 
continue the suit. The gift of the southern 
house is, therefore, invalid and unenforceable. 
The appeal is dismissed with costs. 


(7) 0 W. K. 257. 

IS) <; \l 050. 

('.)) II A. 1; A. \V. N. 
(in) N. I ml. Oiis. W)3 ; 

III) 1 CFt; 15 I. 
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(1888) 200; 13 hid. Jur. 152. 
35 M. 120. 

A. SI. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decree Appeals Nos. 48 and 

49 of 1913. 

December 15, 1913 
Present: —Mr. Lindsay, J. C. 

Thakur BASANT SINGH— Judgment- 

debtor— Appellant 
versus 

MATA BAKHSH SINGH and another— 
Decree-hol pers—Respondents. 

Transfer of Property Act (IV of 18823, s. 72— Mort- 
tpiyee in possession, right of, to recover expenses in¬ 
curred in suit to re-over arrears of rent—Act of 
ma naijement. 

In the absence of any foundation for a suggestion 
of bad faith, the tiling of suits to recover arrears of 
rent by a mortgagee in possession, is an act of 
management and any expenses incurred in connec¬ 
tion therewith are recoverable by tho mortgagee 
under section 72 of the 'Transfer of Property Act. 

Police X ih, -l, Peary v. Pokrcc Peary, 21 M. 32, not 
followed. 


Appeal against the order of the Subordi¬ 
nate Judge, Uae Bareli, dated 30th April 
1913. 

Babu Bisheshwar Nath , for the Appellant. 

Mr. Ali Mohammad , for the Respondents. 

JUDGMENT.—These are cross-appeals 
against an order passed by the Subordinate 
Judge of R ie Bareli in execution of decree, 
l hey may both be disposed of in one judg¬ 
ment. It. is not necessary to set. out many 
facts. It. is sufficient, to mention that Mata 
Bakhsh Singh and otbeis who are appellants 
in Appeal No. 49 brought, a suit for redemp¬ 
tion against. Bisant Singh who is the respond¬ 
ent in that appeal and got a decree iu 1907. 
In execution of that decree some proceedings 
were taken subsequent, to the date of the 
decree in connection with the ascertainment 
of mesne profits. The order which is now 
under appeal has been passed in proceedings 
between the parties, the object of which was 
to asceitain the amount of mesne profits of 
tho limit gaged property which accrued for 
the period bet ween the 22nd of May and the 
end of November, 1911, in all a peiiod of 
about, six months. The appellants here put 
in a huge claim for mesne profits in respect 
of this period alleging that the amount ex¬ 
ceeded Us. 2,0 (j 0 The mortgagee filed au 
acc Hint accoi ding to which the sum owiug to 
(be opposite party was cnly Us. ITS odd. 
hrointhe record it is apparent that these 
proceedings lasted for a considerable time aud 
tliar. a large number of witnesses we?e 
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examined. Eventually, however, the parties 
were diiected. to put in statements of their 
account and in pursuance of that order the 
mortgagee filed an aoount with regard to 
which the judgment states that only certain 
items were disputed by the other side. One 
of these items related to mahwi produce, 
an item of Rs. 22. This is not in dispute 
in this appeal. The second item about 
which there was a contest was a sum of 

Rs. 150 which the mortgagee wished to charge 
on account of osfc of establishment. Under 
this head the Subordinate Judge allowed the 
mortgagee only Rs. 75. This point is also 
not in dispute now. The third item was a 
sum of Rs. *19-4 0, which the mortgagee 
showed as having been paid on accouut of 
interest and the fourth was one of 

Rs. 441-6-3 claimed by the mortgagee on 
accouut of law expenses incurred in institut¬ 
ing suits for arrears of rent against certain 
tenants of the mortgaged property. With 
regard to the item of law expenses it appears 
that shortly before the mortgagors deliver¬ 
ed possession under an appellate order passed 
by this Court the mortgagee instituted a large 
number of suits for arrears of rent. These 
arrears appear to have been decreed and it is 
stated that the sum of Rs. 441- 6*3 is made up of 
costs which were allowed on taxation in con¬ 
nection with these rent suits. So far as this 
claim was concerned the Subordinale Judge 
found on the strength of a ruling reported as 
Pokree Saheb Henry v. Fokree Bearp (1) that 
the mortgagee was not entitled to claim these 
law expenses. A sum of Rs. 179 odd, however, 
had actually been realised by the mortgagee 
and it was held that he was entitled to retain 
this money. The mortgagee has appealed 
against this portion of the Subordinate 
Judge’s order. That appeal is Appeal No. 

48 of 1913, and it will be convenient to deal 
with this first. The contention on behalf 
of the mortgagee is that under the provisions 
of section 7 2 of the Transfer of Property 
Act the mortgagee, being in possession, was 
entitled to credit for the expenses incurred 
in instituting suits for arrears of rent inasmuch 
as the expending of this money was necessary 
for the due management of the property and 
the collections of the rents and profits thereof. 

It has been suggested that these suits were 
not instituted bona Hie by the mortgagee. 

Sixty of them are said to have been put into 
CD 21 M 32. 
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Oourt just a day or two before the 

final order was passsd ia appeal ia this 

Oourl by which the mortgagors were entitled 

to get possession on payment of a certain 

su . m - 1 am I10t prepared to infer from 

w'a f . 1 • tlle . “ ^'Sagee was acting in 
bad faith in Sling these suits at the time he 

did. It is no argument to say that snits ot 

this land are only justified if they are lodged 

at. a time when otherwise the recovery’of 

the rents would become time-barred. A 

landlord is not bound to wait till the last 

moment to file suits for arrears of rent, and 

it may be good policy for him to file these 

auils long before the period of limitation 

expires The fact remains that these an its 

have all been decreed and there appears to 

be no doubt, therefore, that the claims were 

at. any rale honest claims, and in the absence 

of any foundation fora suggestion of bad 

anh I hold that the filing of these suits was 
an act of management, any expenses in cm- 
nec.ion with which were recoverable by the 
mortgagee. It is true that the case cited by 
t he Subordinate Judge [ Pokree Saheb Bean, v. 

Pokree Be try (1)] , s an authority for the pro¬ 
position that a mortgagee is not entitled to 
recover expenses of this kind when the suits 
are brought by him against tenants whom he 
has admitted as tenants after the date of the 
mortgage. But I am not prepared to follow 
this ruling which seams to me to be clearly 

against the terms of section 7A Iu Shri Q„n‘sh 
phir*ivihrs v. Keshavrao Qovind Kulgavkar{2) 
it was held that such sums were recoverable 
unless there were some express agreement 
that the costs of such suit were to be deducted 
from the revenues of the property; and in 
b hoses Book on Mortgage a reference is made 
to a case of Saunters v. Rao Rhooman Singh , 

(3) in which it is said to have been laid down 
tha^. the costs incurred in the recovery of 
rents through the Rent Court can be allowed 
to the mortgagee. I observe that in the 
commentary to section 72 in Gour’s Transfer 
of Property Act, it is stated with reference 
to the Madras ruling just cited that it is not 
supported by the authorities to which it 
refers; and as I have said already it seems 
to be a ruling quite opposed to the language 
of section 7J. 1, therefore, decline to follow 

it. Ia my opinion the mortgagee was entitled 

(2) 15 B. 625 at p. 639. 

(3) (1853; S. D. A., N. VV. P., 692. 
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The qura claimed was 
R Ui e 6 e 3 OatofThURs. 173-11-0 hit' 

already been allowed to the mortgagee on the 
ground that he had actually recovered the 
money. He is, therefore, l think, en .tied to 

the balance of R*- 2 jI- •• • ‘ mast 

appeal of the mortgagee No. 48 of 191d 

b6 To t^rn now to the Appeal No. 49 of 191 3 

which has been filed by Mata Bakhsh Singh 
and others. It is difficult to d.scove 

from the memorandum of appeal wha 
these persons are appealing about in 
the first ground it is stated that the lower 
Court omitted to decide the question of the 
right of the appellants to realise outstanding 
rents and to execute decrees already obtained 
for rents; and in the second ground it is stated 
that the lower Court should have declared 
that the appellants were entitled to the sums 
mentioned above. I cannot find that there 
was any specific dispute in the Court below 
as to the right of these appellants to avail 
themselves of the deorees which had already 
been obtained by the mortgagee, nor does it 
appear that they ever asked the Subordinate 
Judge to declare their right to exeoute these 
decrees. Prima facie the right to execute 
the decrees does now belong to the appellants, 
but they cannot here complain of the bub- 
ordinate Judge not having done something 
which he was not asked to do. 1 lie only 
objection put forward by these appellants 
in the Court below was with reference to 
certain specific items of the account filed by 
the mortgagee. It surely cannot be meant 
that the Subordinate Judge ought to have 
debited the mortgagee with the amounts for 
which these decrees had been obtained when 
the decrees have not as yet been put in 
execution and while the money under them 
i 8 still outstanding. That could not. 
possibly be done. I can find no force 
whatever in this appeal of Mata Bakhsh 
Singh and others. There is only one point 
which was mentioned in the course of the 
argument, and which, though not raised in 
the memorandum of appeal, may be fitly 
considered here. The Subordinate Judge 
allowed the mortgagee to charge the 
appellants with a sum of Rs. 39*4-0, on 
account of interest, due on a loan which had 
been paid off by the mortgagee within the 
year. The loan was for Rs. 640, and it. 
appears on both sides of the account, tiled 


by the mortgagee and to that 0xt0nt ’* 
makes no difference to the account, but 
there cxn be no reason why the mortgagors 
should bo charged interest on a sum‘ " h ’°> 
was borrowed by the mortgagee for his 
own convenience. This item, it would 
was in dispute in the Court below but the 
judgment is silent regarding it. 1, there 
fore think that in settling the account now 
a sum of Rs. 39-4-0 should be decducted from 
the amount which was allowed to the 

mortgagee on taking the acc ° Unt - 
Subordinate Judge found that Rs. 515-9-0 
were due to the mortgagors-appellants 
Adding to this the sum of Rs. 39-4-0. we 
obtain Rs. 554-13-0 from which a deduction 
of Rs 26-11-3 must be made on account 
of ‘ the finding that the mortgagee was 
entitled lo law expenses. This leavesi a 
balance of Rs. 293-1-9 in favour of the 

appellants in this case. I, t '> erefo ”’ 
that the sum payable to Mata Bakhsh 
Singh and others the mortgagors by Basant 
Singh the mortgagee is Rs. 293-1-9, and • 
this extent the order of the Court below is 
modified. The Appeal No. 49 of 1913 s 
dismissed and Appeal No. 43 of 1913 is 
allowed to the extent already indicated. 1 
make no order ns t.o coats in either case. 

Appeal No. 48 allowed . 

Appeal No. 49 dismissed . 


PUNJAB CHIEF COURT. 

Sf.conu Civil Appeal No. 709 of 1911. 

March 12, 1914. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Che vis. 

NATHA SINGH and others— 
Defendants—Appellants 

versus 

ISHAR SINGH— Plaintiff, MEHR SINGH 

and others—Defendants—Respondents. 

Limitation—Cause of action— Partition proceedings 
Part,, referred to civil suit — Cause of action arising by 
institution of partition proceedings Effect oj entry m 
Revenue papers—Several plaintiffs suing jointly 
Withdrawal of suit with permission to bring fresh suit 

—Separate claims—Not barred. 

The land in suit had been shown in the Revenue 
Records for many years past as joint. Defonaant, a 
recorded eo-sharor, applied to the Revenue Authorities 
for partition. The plaintiff, who claimed the laud m 
suit as his solo property, was referred to a civil aui 
for declaration of title: 
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Held, that the cause of action arose only when the 
defendant applied for partition, and the suit was not 
tune-barred by reason of the land having been 
recorded for many years past as joint. 

VVhere several plaintiffs had sued joiutly, but with 
a view to avoid difficulties as to misjoinder had with¬ 
drawn the suit with permission to bring a fresh suit, 
and subsequently filed separate claims: 

Held, that the former suit did not bar the subse¬ 
quent claims. 

Second appeal from the decree of the 

Divisional Judge of the Ludhiana Division, 

dated 22nd April 1911, reversing that 

of the Additional District Judge, Ludhiana, 

dated 19th November 1910, dismissing 
the claim. 

Chaudhri Ram Shaj Datta, and Mr. Nani 
Lai , for the Appellant. 

JUDGMENT.—This judgment will cover 
the two connected Appeals Nos. 710 and 711 
of 1911. Appended to this judgment will 
be found a plan which, with the help of the 
genealogical tree given on page 3 of the 

paper-book in the present appeal, should 
make matters plain. 

Nos. 6, 5, 11 and 10 on the plan are the 
old fort which stands in the village of 
Dheru Mazra. The other numbers are 
plots of land lying around the fort on all four 
sides. The fort itself has been partitioned. 
No. 5 falling to Daya Singh’s branch, 
No. 10 to Sher Singh’s branch and No. 11 
to Lehna Singh’s branch, while No. 6, in 
which is the entrance to the fort, has been 
kept joint, along with the adjoining Nos. 1, 

2 and 7. Nos. 3 and 4 have also fallen to 
Daya Singh’s branch. No. 8 to Sher Singh’s 
branch and N 03 . 15 and 14 to Lehna Singh’s 
branch. So much is admitted. The dispute 
is as to Nos. 9, 12 and 13, which, according 
to defendants (the three sons of Ganda 
Singh, son of Daya Singh) is still joint, 
while the plaintiffs in these three suits 
claim a declaration of. ownership, Mehr 
Singh, representative of Sher Singh’s 
branch, claiming No. 9, Dalip Singh, etc., 
claiming No. 12 and Ishar Singh claiming 

No. 13. 

The first Court held that plaintiffs had 
failed to prove their claim, but the learned 
Divisional Judge on appeal came to a 
different conclusion and decreed the claims. 

So the defendants, grandsons of Daya Singh, 
are the appellants in this Court. 

Mr. Ram Bhaj Datta, who argued the 
oase for the appellants, seems to have had 
the papers handed over to him at short 


notice, for at first he stated that plot No. 3 
was at one time shown in the Revenue 
Records as joint. But this was evidently a 
mistake. The real facts are that the fort 
was partitioned before the advent of British 
rule and that the fort is on the south side 
of the abadi , and that none of the plots 
shown in the plan have ever been entered 
in any of the records as belonging to any 
one but have all been included in the 
abadi deh , excepting the land now in suit, 
*-e •, the three plots (Nos. 9, 12 and 13) to the* 
south. These three numbers have been shown 
in the records as joint property of all the 
parties until the reoent Settlement of 1909- 

1912, when they, too, were included in the 
abadi deh . 

None of the land in suit appears ever to 
have been cultivated except in 1900, when 
Mehr Singh’s uncle, Kishen Singh, grew 
onions in a portion of the land. 

After due consideration we consider that 
the Divisional Judge’s decision is correct. 
The land in dispute is of no great area and 
of no great value, and we do not suppose 
that any of the parties troubled themselves 
much about the entries in the Revenue 
Records, while it was only natural for the 
Revenue Authorities in early times to put 
down a strip of land adjoining the fort 
as belonging to the owners of the fort, 
without troubling to ascertain whether it 
was joint or not and a mistake having once 
occurred could easily be continued. On 
every side of the fort there are adjacent 
plots of land. Those adjoining the north¬ 
west corner of the fort (Nos. 1, 2 and 7) are 
kept joint, as is the north-west quarter of 
the fort. Other numbers fall to the owners of 
that quarter of the fort which they adjoin. 
Thus Nos. 3 and 4 go with No. 5, Nos. 15 and 
14 go with No. 11, and No. 8 goes with 
No. 10. Why should Nos. 9, 12 and 13 
have been kept joint? There is a good 
reason for Nos. 1, 2 and 7 being left joint, 
viz., that they adjoin No. 6, which is the 
portion of the fort left joint. But Nos. 9, 

12 and 13 are quite distinct from the joint 
portion and adjoin Nos. 10 and 11. More¬ 
over, Nos. 5, 10 and 11 are of equal area, 
and if we allot Nos. 3 and 4 to No. 5 it will 
obviously be an unequal distribnr.ion to allot 
No. 8 only to No. 10 aud Nos. 15 and 14 only 
to No. 11, since No. 4 alone is as large as 
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o nr as Nos.H and 15 put together. 
But if, in addition, we allot No. 8 and 9 to 

No. 10 and Nos. 12. 13. 14.and lo to No. 

the distribution will be a fair one. 

Mr. Ram Bhaj Datta urges, as a reason for 

keeping Nos. 9 and 11 and 13 as joint, that 

these numbers adjoin cultivated land to the 
south,! but as he has not. shown us that the 
land to the south is joint land of the parties, 
we fail to see any force in this argurnen . 

Then Mr. Ram Bhaj Datta wishes us to see 
the evidence of Bakhtawar Singh, whom he 

describes as a witness for the plaint,ITs, but 

on referring to the record we find no such 
witness. He was apparently a witness in 
the former suit, but wo cannot refer to he 

record of the former suit brought by the 

plaintiffs jointly, as that, is not. evidence m 
the present suits. We agree with the 
learned Divisional Judge in holding that, 
the land is not joint, and that plaintiffs have 

proved their title. 

Next it is urged that these suits are time- 
barred as the land in suit has been shown in 
the Revenue Records for many years past as 
joint Bat the cause of action arose only 

recently when the defendants applied to the 

Revenue Authorities for partition. 

Then it is urged that the present suits 

are barred by reason of the former suit, m 
which the present plaintiffs all sued mintly. 
But we find that, that suit, was withdrawn, 
with pei mission to bring a fresh suit if so 
advised. The plaintiffs evidently withdrew 
from the former suit to get over difficulties 
as to misjoinder. We can see no reason 
whatever why they should not, after having 
obtained permission to withdraw with 
liberty to sue again, tilo separate claims. 
Then it is urged that. Order XXIII, rule 
(4), ; 9 a bar, as all the plaintiffs did not 
join in the request, for permission to with¬ 
draw from tho former suit. Order XXI11, 
rule 1 (4). lays down that permission to 
withdiaw cannot he given unless all tho 
plaintiffs consent, but tho application for 
leave to withdraw was presented by a 
Pleader, and two of the plaintiffs supported 
it. in person and said they had obtained tho 

consent, of the absent plaintiffs and there is 

nothing to show that this statement, was 
ineoi, eot.. Wo take it, therefore, that all tho 
plaintiffs were parties to tho request hr 
permission lo withdraw. No other poults 
have been urged hofoie us. 


We uphold the decrees of the learned 
Divisional Judge, and dismiss these thres 

appeals with c)3t-3. . 

AppsiU disrnissd'i. 

Arpjvn'X tj Civil Appeal N >• 7JJop19VL 
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OUI)II .1UDIUIAL COMM SSLONER’S 

COURT. 

Rent Afpsal No. 5 os* 10i3. 

December 22, 1013. 

Present: —Mr. Stuart, A. J. 0. 

SRI KRISHNA LAL— Plmntike — 

AlTELLANT 

r (rsus 

Sh -.ikh GHULAM SUBHANl—D sksniunt — 

Rfsponprnt. 

.t.-f fx.vtt „/issc.i, 2 , cl. ;2JC mil 

12 H) — 1 "Portion oj the produce ot land”, meiHoijJ ot 
ndhr.l\< remedy against tenant foiling to cultivate 
holding h-'ld on rent pi gable in kin l -Applie ihihty Of 

*r<-tion > l-K 1 , % 

Tho worth ‘‘portion of tho produce of lantt m 
(ho doliuilion of "rent'\ as given in section 2, clause 
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5, Ondh Rent Act, mean a portion of what the land 
las actually produced and not a poitionof what 
it might have produced. They cannot be held to 
be a portion of the produce which ought to have been 
grown upon the fields 

Where a tenant deliberately omits to cult irate a 
holclin- the rent of which is payable in kind, no 
arrears of rent can be held to exist and the land¬ 
lord s remedy is to sue in the proper Court for 
damages for breach of the contract which such a 
tenant is implied to have made to cultivate the 

holding as well- as his capacities and resources 
permit. 

Sections 124C and 1240 of the Ondh Rent Act 

apply only when the suit has been instituted in a 

wrong Court and not when the plaintiff has sued in 

the right Court upon a cause of action upon which 
ho cannot succeed. 

Appeal against the order of the District 
Judge of Gcnda, dated 1st November. 1912, 
upholding that of the Assistant Collector, 
Bahraicb, dafed 22nd August 1912. 

Saiyed Zahur Ahmad, for the Appellant. 

Mr. St. George Jaclson, for the Respondent. 

JUDGMENT.—This suit was filed before 

an Assistant Collector of the first class in the 
Bahraich District by a Thehedar, holding 
a the\a from the Court of Wards as Manager 
of the NaDpara Estate, against a tenant 
cultivating a holding on which the rent was 
payable in kind. The plaintiff’s case was to 
the effect that the tenant had deliberately 
refused to cultivate 89 acres in 

1316 Fasli, 8'54 acres in 1317 Fasli 
and I he whole of his holding (whioh is of an 
area of 10 38 acres) in 1318 Fasli, and 
he claimed under section 108 (2), Local 
Act XXII of 1886, arrears of rent to be 
computed according to the value of the pro¬ 
duce in the fields adjoining to the aforesaid 
holding at a rate equal to one-half of the 
value. The learned Assistant Collector fram¬ 
ed the following four issues: — 

1. Is the suit cognizable by a Revenue 
Court p 

2. Did the disputed land produce aDy 
crops ? 

3. If Parti, can amy rent be allowed for 
it p 

4. What can be allowed, if at all, from 
defendant to plaintiff ? 

He decided the first issue in the plaintiff’s 
favour and the second and third issues in 
the defendant s favour and dismissed the 
suit. An appeal was preferred to the Court 
of the Distriot Judge who dismissed the 
appeal and upheld the dismissal of the suit. 

The plaintiff comes to this Court in second 
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nT;, V't 7 HUen ^‘ement shows 

that tie defendant, while admitting that 

and tUt *r n ‘ ° f thG h ° ldinff iD Uestion 

ana that rent was payable in kind rl.vi . 
.W thattliB plaintiff waa entitled’to Leif 

" , f“, „i , »“ k Hi ‘ 

was that the plaintiff was only entitled to 
one third of the produce. Further hi „ 
tested, (hat his omission to cultivate ° U ~ 
portion hold!., in p,™,‘"w 

h dd h eIi i b8r , ate!y obstacles' in J ® Z»° v 

Th. Asai.tant Collector lo.“d th. d.tnT 

ant showed no negligence in not cultivat l' 

Plaintiff had failed to prove what i e 6 
conditions of the coni rack of tenancT'Vn? 
regard to the division of the product 

,7~r B " rp ' ,e »' s s 

The plaint can only be taken as asking 
relief on the basis of an allegation (| at 

arrears of rent are due. I am unable to find 

that in a case where a tenant deliberatclv 
omits to cultivate a holding the rent of Zl f 

! s ? a ^ ble ln kiud arj y arrears of “rent” nT ’ 
be held to exist The “rent” i„ su T* ““ 

8 a portion of the produce actually 
upon the fields. It cannot, by 

language, be held to be a portion If ,, f 
produce which ought to have been *’ 6 
upon the fields, and, where nopro d “eT" 

been grown, no “rent” can accrue ^ d^ 

uot follow as a consequence of (hie 
that the landholder is left without a remedy 
n a case where such a tenant deliberate !v 

and perversely refuses to cultivate hip hi/ 

in ? . When a landholder perm.U r^ 

by a tenant on an undertaking that he sh°n 
be remunerated for the use and !• ha 1 

the land by a share in the produce as agreed 

cultivate the holding as well as his capacities 
and resources permit him, and in the even [of 
his failure to cultivate the holding as well aa 
his capacities and resources permit him the 
landholder has the remedy of suing him 
for damages for breach of this L ■ "J 
contract. But in such a case the suit would 

be for damages and not for rent Th ,d 

be no doubt that in this case the suit was for 
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rent and the Revenue Court has no jurisdic¬ 
tion to decide such a suit for darnagesfor breach 
contract The provisions of seotion ot 

Local Act XXII of 1886 permit a Revenue 
Court to decree arrears of rent against a 
trespasser in cases in which the rate of ren 
has been fixed, and to assess the rate and 
Jecree arrears based on such rate incases where 
the rent has not been fixed. But the provi- 
8 ?ons of this section do not authorise a Revenue 
Court to assess and decree damages. They 

rather permit the Revenue Court to place tlio 

trespasser in the position of a tenant, and then 
decree rent against him. A suit for damages 
for breach of contract cannot lie in a ^ eve ^ ue 
Court unless the prov.s.ons of tdie Ac 
specifically permit such a suit to ™ 

is nothing in the provisions of Local Act 
XXTl of 1386 that gives a Revenue Court 
jurisdiction to decide a suit of the present 
nature. I have been referred to the» decinon 
in Lalri Banday v. Berhamdeo (l). 
The principles laid down in that decision 
are not, however, applicable to the present 
suit for the definition of rent given in 
section 3 (5) of Local Act XXII of 1885 is: 
“The money or the portion of the produce ot 
land payable on account of the use or occupa¬ 
tion’of land.” In this contract of tenancy 
there was no money payable on account of 
the use or occupation of land. The words 
“portion of the produce of land” can only be 
held to mean a portion of what the land has 
actually produced and not a portion of what 
it might have produced. For the above 
reasons l find that the appeal must be dis¬ 
missed. 

1 have been asked by the learned Counsel 
foi the appellant ro take action under the 


action under the provisions of sections 124 
(A), 124 (B), 124 (C) or 124 (D). But 

as his suit stood, it had to be dismissed. In 

view of the fact that the suit was liable to dis- 
missal as the plaint showed that no arrears 
of rent were due, and that all proceedings 
subsequent to the filing of the plaint were 
supererogatory, I do not propose to arrive at a 
finding upon other points raised in the plead¬ 
ings. It will still be open to the appellant to 
file a plaint in the Civil Court upon a 
different cause of action to that which he 
originally alleged with regard to a portion 
of the subject- matter. In the circumstances 
it is inadvisable to discuss the value of the 
evidence adduced. I, therefore, dismiss this 
appeal. The appellant will pay his own 

costs and those of the respondent. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 

SecOaSD Civil Appeals Nos. 452 and 453 

of 1911. 

March 3, 1914. 

Present: —Sir Alfred Kensington, Kt., Chief 
Judge, and Mr. Justice Rattigau. 

Kanwar CHARANJIT SINGH— 

Defendant—Appellant 

versus 

B1SHEN SINGH— Plaintiff and HIRA 
SINGH AND anotiisr — Defendants - 

Respondents.* 

Burden of proof— Limitation— Burden of proving age to 
bring suit within time—Plaintiff to prove his age under 
2L at date of institution of suit—Proof to be affirmative 
and cleat—Court reluctant to throw out case as barred 
bij time if suit just or equitable. 

For the purposes of limitation it is for the plaintiff 
to establish attirmativoly and clearly that lio was undor 
the aero of 21 at tho dato of institution of his suit, 

o _ ^ . • , « • _ .1 I I_ _ 1 _ 


toi tr.e append 111 ’ . ... ------ » lun \ w horo ho fails to do this and has boon ablo 

provisions of sections 124 (C) and 124 UU, ; m0 roly to show that he was possibly under that ago 
y .. r - c i at that time, it must bo hold that ho has failod 


provibiuiin —- ' • • i 

Local Act XXII of 1886. I am of opinion < 
that 1 cannot taki action under either of 
these sections. This is not a case in which a 
suit has been instituted iu a wrong Court. 
The suit was a suit for arrears of rent. It 
was, therefore, instituted rightly on that plea 
in a’ Revenue Court. Why the plaintiff has 
failed is because he has stated a cause of 
action upon which he cannot possibly succeed. 
He sued for arrears of rent when no arrears 
of rent were due to him. If lie had sued by 
error for damages in a Revenue Court the 
Court of original hoaiing or (be Court of fust 
appeal would have boon in u position to take 

(1) 13 lnd. Cad -h C. W. N. S\). 


II v/ Vitiav ...... J - - # , 

to discharge tho burden of proving that his suit is 
-within timo. 

Tho Chief Court will be naturally reluctant to 
throw out a claim as barred by limitation when it is 
satisfied that tho claim is a just or equitable one. 

Second appeal from the decree of the 
Divisional Judge of Jullundur, dated 20tli 
January 1911, varying that of the Subordi¬ 
nate Judge, 1st Class, of Jullundur, dated 
19th July 1910, decreeing plaintiffs claim. 

Rai Bahadur Pandit- Sheo Narain , for the 
Appellant. 

Mr. Ihtdr Pin Qureshi, for the Respondent 

No. 1. 

JIJ DG MEN l\ —Tho facia involved iu 
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these two appeals are intermediately con¬ 
nected and this judgment will dispose of both 
appeals. The plaintiff, Bishen Singh, in* 
stituted the present two suits on the 14th 
of October and on the 10th of November 
1909, respectively, and in them the relief, 
which he claims, is the usual declaration in 
respect of two sales, of which one was exe¬ 
cuted by his grand-uncle, Kahana, in 
February 1893; and the other was executed 
in April 1893 by his father, Jawala Singh, 
and his two uncles, Jowahir, deceased, and 
Hira, jointly. The vendee, in bDfch cases, 
was Kanwar Sochet c^ingh Ahluwalia, who 
died subsequently and is now represented by 
his son Kanwar Charanjit Singh. The items, 
comprising the alleged consideration for the 
two sales, are set forth in detail iu the 
judgment of the Divisional Judge and it is 
now not denied that the two first items 
referred to in each deed, i e , promissory- 
notes for Hs. 401 in favour of Dewa Singh 
and for Rs. 1,000 in favour of Usman Khan, 
are fictitious and were entered in the 
deeds through the misguided zeal of the 
vendee’s agent who hoped thereby to stave 
off pre-emptors. 

The Courts below are agreed that, save 
in respect of the said promissory-notes, full 
consideration and necessity have been 
proved. They also held that the plaintiff’s 
suit was within tim e and consequently 
have granted him a decree to the effect that 
the sales shall be deemed to be mortgages so 
far as bis rights are concerned; and that he 
will be entitled, after the death of his father 
and uncle, Hira Singh, to obtain possession 
on payment of the amounts found to be 
genuine by the Courts below. 

The defendant-vendee appeals to this 
Court and the first ground, urged on his 
behalf is that the suits are barred by 
limitation. Prima facie , this contention is 
correct as the sales took place in 1893 
and the suits were not brought until 1909. 

It is urged, however, by the respondent 
that he was a minor at the time of the 
sales and that both suits were instituted by 
him within three years of his attaining the 
age of 21. Clearly the onus of proving that 
such was the case lies heavily upon him, 
and the very utmost that he has been able 
t.o show is that there is some doubt whether 
he was above or below the age of 21 at 
the time when he instituted the first of 


these two suits, i.e., in October 1909. M. 
Dewan Ali, Assistant Surgeon, examined 
the plaintiff in that month and in his 
opinion the plaintiff was then above the 
age of 18 but under the age of 20. Lieute- 
nant-Colonel Smith, Civil Surgeon, when 
examined as a witness in January 1910 
stated that in his opinion plaintiff was prob-’ 
ably about Z0 years of age; but both the 

above gentlemen, when cross-examined, ad¬ 
mitted that plaintiff might be 22 at the 
time when they saw him in Court. The 
Subordinate Judge himself considered plain¬ 
tiff to be about 20 years old. The Divisional 
Judge, on the ( other hand, remarks in 
January 1911: [ have myself seen the 

plaintiff, and judging by his appearance my 
opinion is that he may very well be 22 or 
even 2d and perhaps more.” The learned 
Judge would, therefore, have himself held 
that plaintiff was probably over the age of 
at the date of the suit, but he felt “that 
he must (as he terms it) “follow the re¬ 
cognized practice,” as set forth in two jndg- 
ments to which he refers, and accept the 
opinions of the doctors as conclusive. 

It was for the plaintiff to establish 
affirmatively and clearly that he was under 
the age of 21 at the date of institution of 
the suits, and, as he has not been able to do 
this but has been able merely ( 0 show that 
he was possibly under that age at that 
time, we must hold that he has failed to dis¬ 
charge the burden of proving that his suit 
is within time. This Court is naturally 
reluctant to throw out a claim as barred by 
limitation when it is satisfied that that claim 
is a just or equitable one. In the present 
case, however, there would appear to be 
very little to urge in support of the equity 
of the case so far as plaintiff is concerned, 
lhe sales, which he impeaches, were effected 
by all the adult members of his family 
■who sold up their ancestral holding in 
the village and migrated elsewhere. His 
father and one of his uncles are still alive 
and plaintiff himself, we understand, has 
left India and gone to Australia since the 
date of the Divisional Judge’s decree. 
Ihere can hardly be any doubt that the 
suit has been instituted more or less as a 
speculation by some third party. Holding 
then that the suits are barred by limitation 
wo accept this and the connected appeal 
and dismiss both suits. In view of the fact 
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that two large items of the consideration 
money were admittedly inserted m the deeds 
without justification, we consider ourselves 
justified in directing that the parties should 
bear their own costs throughout and we 

order accordingly. 

In No. 453 of 1911. 

For reasons recorded in our judgment in 

Civil Appeal No. 452 of 1911 decided 
to day, we accept this appeal and dismiss 

plaintiff’s suit. 

Parties to boar their own costs throughout. 

Appals accept cl 


MADRAS HIGH COURT. 

Civil Revision Petition No. 129 of 1913. 

February 5, 1914. 

-present-. —Mr. Justice Sadasiva Aiyar. 
AM TRTII AM PI HUAI — Defendant — 

Petit ioner 


MOHAMWAD ALI SHAN V. JASRAM. 

Further a material portion of the pro¬ 
missory-note being a forgery, it seems to 
ome within the principle of the decisions 
which hold that a material alteration in- 
validates the whole note. 1 find that that 
principle has been so applied to a cise 
where there seems to have been no alteration 
after the note came into existence, hut the 
note was created in the first instance itself 
with a forged signature of a material 
character. (See Civil Revision Petition No. 
C01 of 1912, per Miller, J.). 

I, therefore, accept this petition and 
modify the lower Court’s judgment by 
dismissing the suit against the 2nd defendant 
also. The 2nd defendant will bear his own 
osts in both Courts. 

Petition alio we.I. 


versus 

NANJAH GOUNDKN and another — 

Plaintiffs — Respondents. 

promissory-note, signed by one out of secernl persons 
niter,ded to i>c jointly liable —Liability »f person signing 
_Muter in l altc ra t i o n , effee t of. 

Where one person signs a promissory-note on the 
condition that another person who was to be jointly 
liable with him should join in the execution and the 
latter does not, the former is not liable. 

Si rasa mi Chctti v. Sevagan Chctli , 25 M. 280; 12 M. 

L. J. 17, followed. 

A material alteration invalidates a whole note. 
This principle applies to a case where although there 
has been no alteration after the note came into exist¬ 
ence, the note was created in the first instance itself 
w*th a forged signature of a material character. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Subordinate Judge of the 

Niligris, the Small Causo Suit No. 674 of 

HH2. 

Mr. T. R. Venkatarama Sastri, for t.ho 


Petitioner. 

JUDGMENT.—If, as is implied in the 
plaint, the two defendants were intended to 
be jointly liable for the plaint debt and were 
together to execute the promissory-note, 
Exhibit A, for that debt so as to make them¬ 
selves jointly liable, and if the 1st defend¬ 
ant did not join in the execution (as found by 
the Subordinate Judge) and only the 2nd 
defendant signed it, even the 2nd defend¬ 
ant, could not ho made liable as ho agreed to 
he liable only if the 1st defendant was also 
jointly niado liable (see Sivasumi Chclti v. 

Sevagan Ohetti (1). 

(1) 25 M. 389; 12 M. L. J. 17. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 60 of 1913. 

November 2*2, 1913. 

Present: — Sir Henry Richards, Kr, 

Chief Justice, and Justice Sir P. C. 

Banerji. 

MOHAMMAD ALL KHAN andothevS — 

Pl a intiffs—Appellants 

versus 

JASRAM and others —Defendants - 

Resfontents. 

Appeal —Yakalutnama —Vlcader\ name not mentioned 
l>y oversight—Present ition of appeal, whether proper — 
Objection at any singe of the case. 

Where by oversight the name of a Picador prostrat¬ 
ing an appeal was not montiono 1 in the body of the 
vak ilatnama: 

Held , that the I’l ador was not duly appointed and 
the appeal was not properly presented. 

The fact that the objection was not taken till a 
very lal j stage in the case, would not validate the 
presentation of t he appeal. 

Letters Patent Appeal against the decision 
of Mr. Justice Itaticiue, printed in 19 lad. 
Cas 674; 11 A. L. J. 458, wherein the full 

facts of the case are stated. 

Mr. Shimnath Mushran (with him Hon'ble 
D;\ 1'ej Bahadur Sapru) % for the Appellant. 

Mr. hamilton (with him Dr. N. C. Bansrji , 
for the Respondents. 

JUDGMENT. — We are unable to hold that 
tho view taken by tho learned Judge of this 
Court was wrong. 

We Accordingly dismiss the appeal but 
without costs. 

Appeal dismissed* 
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LOWER BURMA CHIEF COURT. 

Criminal Appeal No. 123 cf 1913. 

March 13, 1913. 

Present :—Mr. Justice Parlett. 

C. H. BROWNE— Appellant 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898.', a. 297— 
Misdirection —Charge to Jury. 

Where the accused was tried for criminal breach of 
trust by a District Magistrate with the aid of a Jury 
and in summing up the District Magistrate did not 
expressly tell the Jury that the test they were to 
apply was whether the circumstances relied upon by 
the accused showed an intention of causing ‘wrong¬ 
ful gain’ or‘wrongful loss’, nor were they told what 
those terms meant: 

Held , that there had not been sufficient compliance 
with section 297 of the Criminal Procedure Code and 
that the verdict could not stand. 

Appeal against the conviction and sentence 
of nine months’ rigorous imprisonment passed 
in Criminal Trial No. 12 of 1913, by the Dis¬ 
trict Magistrate, Rangoon, under section 409, 
Indian Penal Code, on the appellant who was 
tiied as a European British Subject by the 
District Magistrate sitting with a Jury of 
five. 

Messrs. Patker and Qlanville , for the 
Appellant. 

The Government Advocate , for the Crown. 

JUDGMENT.—Appellant was tried as a 
European British Subject by the District 
Magistrate, Rangoon, and a Jury and convict¬ 
ed under section 409 of the Indian Penal 
Code and sentenced to nine months’ rigorous 
imprisonment. That sentence exceeds the 
Magistrate’s powers under section 446 of the 
Code of Criminal Procedure and cannot be 
confirmed. Appellant, however, appeals on 
various grounds and those which were urged 
at the hearing might be summarised as 
follows:— 

I. It was urged that the charge itself 
was defective in that it stated that accused 
^criminally misappropriated” the money 
entrusted to him and that it did not state that 
it was done “dishonestly.” No doubt., the 
correct form of the charge in view of section 
221 (2), Criminal Procedure Code, would 
have beeu that accused being entrusted with 
money in the way of his business committed 
criminal breach of trust in respect of that 
money. But, it i 3 obvious not only that any 
objection to the wording could and should 


have beeu raised at the commencement of 
the trial, but also that the charge as framed 
did give the accused notice of the matter 
with which he was charged. Counsel 
naturally never ventured to suggest the 
contrary; indeed in his reply he withdrew 
the argument. It was clearly untenable. 

2. It was argued that there wa9 misdirection 
to the Jury in that the Magistrate told them 
that the facts were not in dispute, whereas 
certain of them werf; that the Magistrate had 
decided certain questiors of fact instead of 
leaving them to the Jury and that he 
expressed his opinion upon others without 
telling the Jury that they were not bound by 
such opinion. The charge must be read as a 
whole and in relation to the circumstances 
of the case. Appellant as au auctioneer 
received articles to sell on behalf of the 
complainant and did sell some and receive 
payments to the extent of Rs. 2,296-9-9 for 
them in March 1912. This amount less 
certain sums due to him for commission, 
etc , was due to be paid to complainant 
within three months. At the end of that 
time demand was made and appellant ex¬ 
pressed himself unable to pay. Subsequent 
demands were also made unsuccessfully and 
complainant would have been willing to 
grant further time for payment, if appellant 
could furnish a guarantor. These facts 
are Admitted. It is urged that the contract 
between the parties did not create a trust, 
that the facts, as to what that contract was, 
were in dispute and should have been left 
to the Jury to decide, whereas the Magistrate 
held that the existence of a trust was estab¬ 
lished. It appears that it is customary here 
for auctioneers to have to pay up the value of 
goods sold for their clients within one month 
of the sale, it is urged that the fixing of 
the time in this case at three months, no 
interest being charged on the sum due, to¬ 
gether with the offer to grant further time 
if a guarantor were furnished, are facts 
bearing on the decision of the point whether 
the contract between the parties was the 
usual one between auctioneer and clients, 
and the decision should have been left to 
the Jury; or, at any rate, that the willingness 
to grant time on guarauatee points to a fresh 
contract made after the three months expired, 
and that whether thereunder the relation- 
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ship of trust was retained was a question 
for the Jury. 


It cannot be gainsaid that the ordinary 
relationship between auctioneer and client 
is one of trustee and cestui que trust , both as 
regards the goods made over by the latter 
to the former to sell for him and also as 
regards the money produced by the sale 
and received by the auctioneer. [Growther 
v. Elgcod. (1)]. What the Magistrate, in 
effect, told the Jury was that the admitted 
facts as <o the original transaction between 
the parties, would constitute a trust; but 
that appellant relied upon further facts as 
pointing to special conditions entered into 
between the parties in consequence of which 
appellant did not hold the sale-proceeds, as the 
money of the complainant, and he left the ques¬ 
tion of the existence of such special conditions 
and the inference to be drawn from them 
to the Jury. In this I am unable to hold 
that there was misdirection. No doubt, 
it is desirable to remind the Jury that they 
were the sole Judges of fact aud that any 
expression of opinion by the Judge upon 
the facts is not. binding upon them. But, 
in this case, I am of opinion that the 
questions of facts, which should properly have 
been left to the Jury, were, in fact, 
expressly so left. 


3. Some alleged minor errors in the 
charge to the Jury have been referred to 
viz., that certain arguments used by the 
Prosecuting Counsel were attributed to the 
defence. It is not, however, suggested that 
they were erroneous nor that their being 
attributed to the wrong sido has, in fact, 
occasioned a failure of justice, without 
being satisfied as to which an Appellate 
Court is prohibited from interfering. 


4. Lastly, it is argued that section 29] 
of the Criminal Procedure Code was no 
complied with, in that the Magistrate die 

not sufficiently lay down the law by which 
the Jury were to be guided. It appears 
that the laying down of the law consisted 
merely in reading out sections 405 and 40'i 
of the Indian Penal Code It is urged 
that this was an insufficient explanation 
of constituents of the offence, icliance ho- 


° ,i! " ! 5,5 •' J - 50 T. 



ing placed on Briscoe Birch , J. S. v. Emperor 

(2) and also Taju Pramanik v. Queen*Empress 

(3) and Mari Valayan v. Emperor (4) ana 
in particular that the Jury were not told 
the meaning assigned in the Indian Penal 
Code to the word “dishonestly, ” which, as 
in the first case cited above, is an essential 
part of the definition of the offence. It can 
hardly be necessary in every instance when 
laying down the law to go back to absolutely 
first principles and give the definition of every 
expression used in the section dealing with the 
offence. To do so might savour of an insult 
to the intelligence of the Jury. For 
instance, I doubt whether Judges often, if 
ever, tell the Jury that the word “death,” 
in sections 299 and 300 of the Indian Penal 
Code denotes the death of a human being. 
Similarly, in a simple case of theft where a 
pick-pocket steals a man’s watch and runs 
away with it and the defence is one of 
mistaken identity, the omission to define 

dishonestly” might well be held not to be 
misdirection which had in fact caused a 
miscarriage of justice. But, though in many 
cases the popular meaning of the word and 
that assigned to it in th 3 Indian Penal 
Code coincided, there were certainly instances 
in which they did not. Men’s standards 
of honesty and straightforwardness differ 
and so consequenlly do their opinions of other 
persons conduct. Instances are common of 
transactions, which are discreditable, dis. 
honourable, even fraudulent but which 
nevertheless fall short of being dishonest with- 

in the definition of that term a 9 giveu in the 
Indian Penal Code. 

In the present instance, there were 
circumstances which bore upon the question 
as to whether appellant’s action was or was 
not dishonest within that, definition, and 
though I think the attention of the Jury was 
called to most, if not all, of them in the 
course of the summing up, yet they were 
not expressly told that the test they were 
to apply was whether those circumstauces 
s ho wed an intention of causing wrongful gain 
or wrongful loss, nor were they told what 
those terms meant. It- may be that they 
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thought appellant untrustworthy in business 
matters, that his conduct in not paying 
complainant as soon as he received the money 
was discreditable or even dishonourable; but 
it is impossible to say that they considered 
the facts in the light of the definition and 
came to the finding that he acted with the 
intention of causing wrongful loss or 
wrongful gain, and I am, therefore, con¬ 
strained to hold that there had not been a 
sufficient compliance with section 297 of the 
Criminal Frocedure Code and that - the 
verdict cannot stand. The finding and sen¬ 
tence are reversed; and appellant will be 
committed for trial. Bail in R 9 . 3,000 with 
two sureties jointly and severally in that 
sum may be accepted. 

Appeal accepted. 


LOWER BURMA CHIEF COURT. 

Criminal Revision Application No. 87B 

of 1913. 

June 26, 1913. 

Present :—Mr. Justice Tworuey. 

AH YWAY AND ANOTHER - APPELLANTS 

versus 

MA GYI— Respondent. 

Criminal Procedure Code ( Act V of 1898), s$. 133, 
135, 138—Time jor setting up bona fide claim to pro¬ 
perty. 

Where a conditional order is passed under section 
133, Criminal Procedure Code, and the person against 
whom the order is made raises a bona fide claim that 
the subject of contention is private property, the 
Magistrate is bound to investigate the claim and 
cannot leave it to a Jury appointed under section 138. 
But when a Jury has once been appointed it is not open 
to the person, against whom the order is made under 
section 133, to set up such a claim and to have it 
determined by the Magistrate before the Jury pro¬ 
ceeds with the matter. 

Luckhee Narain Banerji v. Ram Kumar Mukherji , 
15 C. 564, followed. 

Obiter. —If the Jury decided that the order was 
reasonable and proper the appellant would not be 
estopped from bringing a civil suit to establish his 
right to exclusive enjoyment of the land. 

Muttyram Sahoor. Mohi Lall Roy, 6 C. 291, refer¬ 
red to. 

Application for review of the order of the 
Eastern Sub- Divisional Magistrate of Rangoon, 
dated 2nd April 1913, ordering the case against 

the appellants under section 133 of the Code 
of Criminal Procedure to be tried by Jury 
appointed under section 138 of the Code of 
Criminal Frocedure. 


Mr. Lentaigne , for the Appellants. 

Mr. Mating Kin , for the Respondent. 

ORDER.—The rulings cited by the learned 
Advocate for the applicant show conclusively 
that where a conditional order is passed 
under section 133 of the Criminal Procedure 
Code and the person against whom the order 
is directed raises a bona fide claim that the 
subject of contention- is private property, the 
Magistrate is bound to investigate the claim, 
and if he finds it established to stop further 
proceedings. Where such a claim is raised 
the Magistrate cannot leave it for decision 
to a Jury appointed under section 13S. 

But in the present cas9 the applicant made 
no such claim when he appeared to answer 
the conditional order. The order was issued 
on 2nd December 1912 and the applicant’s 
Advocate applied to the Magistrate on 19th 
December to appoint a Jury under section 

135. It was not till the 2nd April 1913 
when the Jury had been constituted and were 
ready to go iuto the matter in dispute that 
the Advocate raised this point, and asked 
the Magistrate to go into the question of title 
to the land over which a public right of way 
is claimed. I think that it was then too late. 
This view is supported by the following 
passage in Luckhee Narain Banerji v. Ram 
Kumar Mukherji (1): “The rule, however, 
that a bona fide claim of title ought not to be de¬ 
termined in summary proceedings before the 
Magistrate is subject to this, that the 
objection must be raised by the defend¬ 
ant at or before the hearing; he cannot 
be heard afterwards to object to the 
result of proceedings to which he has 
deliberately submitted himself”. I can find 
no authority in any of the cited rulings for 
holding that once a Jury is appointed on the 
application of the person against whom an 
order under section 133 has been made, it.is 
open to him at a later stage to set up a claim 
of right to the subject of contention and to 
have this claim determined by the Magistrate 
before the Jury proceed with the matter. 

It appears to me that there is no alternative 
now but to let the Jury try the issue whether 
the Magistrate’s order under section 133 is 
reasonable and proper. 

I may note, however, that if the Jury should 
decide that the order is reasonable and propei 

(1) 15 C. 564. 
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and the Magistrate should then make the 
order absolute, the applicant will apparently 
not be estopped thereby from bringing a 
civil suit to establish auy right he may olaira 
to the exclusive enjoyment of the land. See 
Muttj/ram Sahoo v. Mold Lali Hoy (2). 

The application is dismissed. 

Application dismissed. 

(2) 6 C. 201. 


PUNJAB CHIEF COURT. 
Criminal Revision Case No. 1950 of 1913. 

Jannarv 9, 1914. 

Present :— Mr. Justice Johnstone. 
EMPEROR—Pkosecctor 

versus 

Lala HARKISHEN LAL— Accused. 

Companies Art (VI of 1882), s. 74 — Penalty of 
Rs. 1.000 is lixed and irreducible —Criminal Revision — 
L'nha hcement of sentence. 

Under section 74 of the Companies Act the line of 
IIs. 1,000 is a fired one and a Magistrate cannot 
impose a lesser lino where the offence is proved. 

The Chief Court enhanced the line from Its. 800 
to 11s. 1,COO. 

Case reported by the Sessions Judge of 
the Lahore Division with his No. 1222, dated 
bth November 1913. 

h AC 1 b.—Ibis alleged that Lala Harkishen 
Lai as Managing Director of the Golden 
Ginning and Press Company, Limited, Lahore, 
failed to call a general meeting of the share¬ 
holders in and to publish a balance-sheet 
annually between 8th August 1910 and 2nd 
January 1913. 

The accused, on oonviction by Mr. J. D. 
Anderson, exercising the powers of a Magis¬ 
trate of the 1st class in the Lahore District, 
was sentenced, by order dated 17th July 
1913, under section 74 of the Indian Com¬ 
panies Act, to a penalty amounting to 

Rs. oCO or to undergo simple imprisonment 
for three days. 

The proceedings are forwarded for revision 
on the following 

GROUNDS. 1 his is a petition for revision 
of the order of a first class Magistrate, dated 17th 

July 1913, sentencing the respondent, Lala 

Harkishen Lai, to a penalty of Rs. 300 under 
section G of the Indian Companies Act 

(Yi of 1882 ). Tho respondent was Managing 


Director of the Golden Ginning and Press 
Company, Limited, Lahore. 

And he admitted, through his Counsel, 
the facts alleged by the prosecution, viz., 
that no general meeting was called in January- 
1911, and that no balance-sheet of the com¬ 
pany was published during the year. 
Apparently no balance-sheet was published 
between 8th August 1910 and 2nd January 
1913. The Magistrate, exercising bis dis¬ 
cretion, inflicted a penalty of Rs. 300. 
Counsel for the Crown has urged that the 
penalty under section 74 of the Act now in 
force is a fixed penalty of Rs. 1,000; and that 
the Magistrate could not exercise discretion 
scf as to inflict the lesser penalty. Counsel 
relies on Dina Nath v. Emperor (1). 

Respondent’s Counsel has not wished to 
oppose the point that Rs. 1,009 is the 
fixed penalty: but has cited Abdul v. Emperor 
(2), Emperor v. Hari Singh (3), Grown v. 
Ohuni Lai (4), Crown v. Saif A.li (5) and 
King-Emperor v. Maidhan (6). His point 
is that, as the Chief Court has, in certain 
oases, declined to interfere on revision there 
is no necessity for this .Court to seud the 
present proceedings to the Chief Court. I 
see no force in this argument, it is not for 
this Court to decide whether the Chief Court 
be likely to interfere, or not. It appears 
that section 74 of the Act of 1882 contem¬ 
plates a fixed penalty , consequently, the Magis¬ 
trate’s order was wrong, and there is a case 
for enhancement. 

I may, however, note that in tho new 
Act (VII of 1913), not yet in force, the words 
not exceeding” have been inserted in sec¬ 
tion 131 (4) thereby allowiug a Court dis¬ 
cretion as to the amount of the penalty, and 
possibly indicating what was the intention of 
section 74 of the Act- of 1882. 

As no ruling of the Punjab Chief Court 
exists on the point I report the case for the 


u; imi. Las. OtMj 3o A. 173; 14 Or. L. J. 105; 11 
A, Ij. J. 10(3. 
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orders of the Chief Court, under section 433, 
Criminal Procedure Code. 

The Government Advocate, for the Crown. 

F Lala Dharm Das Suri , for the Accused. 

ORDER-.—It is admitted that according 
to law the tine should have been tis. 1,003 
and that a fine of R-s. 300 is illegal. The 
question is whether this Court should exer- 
oise its extraordinary revisional jurisdiction 
and interfere. The rulings quoted by the 
learned Sessions Judge as having been cited by 
accused’s Counsel are beside the mark, except 
perhaps Abdul v. Emperor (2) and Emperor 
v. Hira Singh (3). 1 was responsible for the 
earlier of those rulings myself and I am still 
of opinion that I have the power to refuse to 
interfere; but in the present case, notwith¬ 
standing the recent change in the law re¬ 
ferred to by the Sessions Judge, I think the 
full fine should be levied. The offence was 
a very serious one. The neglect to hold a 
general meeting and to publish a balance 
sheet must have misled, or at least have left 
in the dark, very many share-holders and 
the public as to the true situation of the 
Company’s affairs, and no lengthy argument 
is required to show how disastrous such 
neglect must prove in the ca9e of a Company 
moving towards insolvency. I direct that 
the fine be enhanced to R-s. 1,000 and that 
in default of the payment of the unpaid por¬ 
tion (Rs. 700) the accused do suffer 15 days’ 

simple imprisonment. 

Petition accepte l. 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 119 of 1913. 

November 23, 1913. 

Present :—Mr. Justice Beadon. 
MAKHAN SINGH— Accused- 

Petitioner 

versus 

GUNNER JEPSON— Complainant- 

Respondent. 

Criminal Procedure Code (Act l of 1803), ss. 190,c), 

191 _ Report by Cantonment Magistrate to Assistant 

Commissioner — Cognizance whether under section 

190 (c). 

' Where a Magistrate on receiving information from 


another Magistrate : about the commission of 'an 
offence by .1 thought B to be the real culprit and 
consequently proceeded to try B in his own Court: 

Held , that the Magistrate took cognizance of the 
case under section 190 (c) of the Criminal Pro¬ 
cedure Code, 1S98, and that the accused was entitled 
to have the case transferred to another Magistrate. 

Petition, under sections 439 and 526 of the 
Criminal Procedure Code, 1898, for quashing 
the proceeding of the Magistrate, 1st Claes, 
Murree. 

FACTS.— A gunner reported to the Officer 
Commanding the Rawalpindi Cantonment 
that one B assaulted him and also used 
abusive language. That officer examined 
a few witnesses in support of the report and 
then addressed the following letter to the 
Assistant Commissioner in charge of Sub- 
Division, Murree: — 

No. 2497. 

From 

THE CANTONMENT MAGISTRATE, 

Muree Cantonment. 

To 

THE ASSISTANT COMMISSIONER. 

Mnriee , 2nd September 1913 

The attached reports are forwarded for 
such action ns you consider desirable to take 
in this matter. 

The came of the native, who, it is alleged, 
made the assault on Gunner Jepson is 
reported to me as Bishan Siugh employed 
as compounder in the shop of Juggat Singh 
and Brothers. There appears to ba ample 
evidar.ee as to the abusive language used, and 
I would suggest that he may be proceeded 
against for using language likely to cause a 
breach of the peace. 

(Sd). H. A. Kane, Major, 

Cantonment Magistrate . 

Upon the receipt of this letter the Assistant 
Commissioner, Murree, made some further 
ii quiry into the matter in which he 
examined M as a witness who gave evidence 
against the gunner. The Assistant Com¬ 
missioner thinking that in reality M and 
not B had assaulted and used the 
abusive language proceeded to prosecute 
M under section 504, Indian Penal Coda, in 
his own Court. 

M then unsuccessfully objectel that the 
Magistrate could not himself take cognizinca 
of the case. An application by M to 
the District Magistrate for transferring 
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\t to some oilier Magistrate was also 
rejected. 

Lala Rukam Chand , for the Petitioner. 

ORDER.—A reference to the record 
shows that the Magistrate, Mr. Hearn, took 
cognizance of the case under section 190 
(c), C rimiual Procedure Code, and under 
section 191, Criminal Procedure Code, the 
accused is entitled to have the case transferred 
to another Magistrate. 

I accordingly direct that the case be 
transferred from the Court of Mr. Hearn 
to the Court of such other Magistrate 
having jurisdiction as may be nominated by 
the District Magistrate. 

Application accepted. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 12 of 1914. 

February 6, 1914. 

Present: — Mr. Justice Holm wood and 
Mr. Justice Sharfuddin. 

MAKUND SAHU— Accused- 

Petitioner 

versus 

EMPEROR —Opposite Partv. 

Excise Act (/?. C. Vo) 190'.)), s. 46 -Cocaine - Illicit 
-possession—Possession of cocaine exceeding five grains — 
Burden of proof of authority under which cocaine was 
obtained. 

Under the Government Notification of November 
20tli. 1911, it is an offence for any person other than 
those specified to have any cocaine at all except 
with medical man’s prescription, and then only five 
grains. In all cases, tho burden of proof to show 
under what authority he obtainedcocuino lies on the 
accused. 

This is a reference made by the Sessions 
Judge of Mozaft'erpore recommending that the 
order of the Deputy Magistrate of Muzaffer- 
pore, dated September 16th, 1913, convicting 
the accused under section 46 of Act V of 1909 
of possessing cocaine and excisable article, 
in contravention of the Act and of the 
Board’s Notification No. 5978, dated Novem¬ 
ber 27th, 1909, read with section 19 of the 
Act, and sentencing him to six weeks’ rigorous 
imprisonment may be set aside. 

FACTS.—The facts appear from tho fol¬ 
lowing reference:— 

On the morning of the 18th July 


1918, on receipt of certain information 
Excise Sub-Inspector Mahabir Prosad 
(P. W. No. 1) with his jemadar and peon 
(P. W. No. 8) searched the shop of 
accused in his presence and in that 
of search witnesses, and in a narrow room 
a large wooden box was found. The box 
was brought out of the room and in it 
were found (l) a small wooden box (Exhibit 
VI) and (2) a cylindrical tin box (Exhibit 
II). In the small box (Exhibit VI) were 
found one dram glass phial full of a white 
powder (Exhibit 1) and two blue labels 
(Exhibits III and VI) bearing on them 
the printed word cocaine. In the cylindrical 
tin box (Exhibit II) were found 31 small 
paper packets of a similar white powder 
containing about two grains each. The 
phial and packets were forwarded to the 
Chemical Examiner, whose report runs: 

Cocaine Hydrochlorate has been detected 
in the contents of the glass phial and of 
the 31 paper packets”. 

The accused on inquiry pleaded not 
guilty, stating that the phial (Exhibit I) 
and the 31 packets were not found in 
his shop. He put in a petition praying 
that a reference might be made to the 
Chemical Examiner in order that the 
quantity of cocaine found in the phial and 
packets might be ascertained, but his 
petition was rejected. 

I ho trying Magistrate on the 16th 
September 1913 found the accused Makund 
Sahu guilty under section 46, Act V of 
190), of possessing cocaine, an excisable 
article, in contravention of the Act and of 
the Board’s Notification No. 5978B, dated 
27th November 1909, read with section 19 
of the Act and sentenced him to under¬ 
go six weeks’ rigorous imprisonment, the 
quantity of cocaine found being confiscated 
and sent to the Collector. 

The order recoin meuding for revi¬ 
sion. 

Flie order of the Magistrate, dated 16th 
September 1913, finding the accused to be 
in possession of more than 20 grains of 
cocaine .without a license, pass or permit, aud 
sentencing him as above. 

o. In what, particular portion of that 
oidor this Court, considers an error on a 

point, of law to exist. 
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The lower Court has erred in holding that 
the accused wa9 in possession of more than 20 
grains of cocaine, there being no evidence 
to that effect. 

4. The grounds upon which in the 
opinion of this Court the order should 
be reversed. 

Applicant has been convicted under sec¬ 
tion 46 of the Excise Act, 1909, of possessing 
more than 20 grains of cocaine without 
a license, pass or permit. The learned 
Magistrate states in his judgment that the 
Chemical Examiner’s report shows that the 
powders in the one dram phial and also 
in the paper packets are cocaine. This is 
incorrect. The report is as follows: “Cocaine 
Hydrochlorate has been detected in the 
contents of the glass phial and of the 
31 paper packets.” Nothing is said as to 
the quantity. The offence charged has not, 
therefore, been established, and the missing 
link in the evidence should now be 
supplied. It has been urged in support of 
the motion that the facts found do not con- 
stitute such exclusive possession on the 
part of applicant as is necessary for 
conviction and that the present recommenda¬ 
tion should be that the conviction and 
sentence may be set aside. I cannot accept 
t.his view. The articles in question were 
found in a box in a closed room in ap¬ 
plicant’s house. Queen-Empress v. Sang am 
Lai (1), which has been cited in support 
of the motion, is in reality against applicant. 
The ground on which it is urged that 
applicant’s possession should be held not 
to be established is that some labourers 
were working on the thatch of his house, 
and may possibly have had a3ce3S to the 
box. Whether they had such access or 
whether the possession of applicant is 
established is a question of fact on which 
the Magistrate has found against applicant. 
In these circumstances I have the honour 
to recommend that additional evidence be 
directed to be taken under section 42b of 
the Criminal Procedure Code in order that 
the amount of cocaine found in possession of 
the accused may be ascertained. 

5. The explanation of the trying Magis¬ 
trate is herewith enclosed. 

Babus Shorashi Charan Mitter and Heramba 

Ohandra Quha y for the Aooused. 

(1) 15 A. 129. 


Mr. Sultan Ahmed , for the Crown. 

JUDGMENT.—We have only to point 
out to the learned District Judge that his 
attention does not appear to have been 
called to the Government Notification of 
November 20th, 1911, which will be found 
in part I of the Calcutta Gazette of 
November 22nd, 1911, at pages 1586 and 
1587. To a case decided by us last year 
on reference made by the Fifth Presidency 
Magistrate as to whether the possession of 
20 grains of cocaine can be allowed with 
impunity the judgment was as follows: — 
There can be no doubt as to the answer. 
We were not referred to the Government 
Notification of November 20th and were 
not aware of its existence. Under 
the powers conferred by section 19 clause 
(4) the Notification has the force of law, 
and it is an offence for any person other 
than those specified to have any cocaine 
at all except with a medical man’s pres¬ 
cription, and then only 5 grains. In all 
cases the burden of proof to show under 
what authority he obtained cocaine lies on 
the accused. The learned Judge will, there¬ 
fore, see that his reference has been made 
under a misapprehension, and as we do 
not feel inclined to interfere in any way 
with the sentence the papers must be re¬ 
turned. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 1362 op 

1913. 

January 9, 1914. 

Present :—Sir Alfred Kensington, Kt., Judge. 

DATA RAM— Accused—Petitioner 

versus 

EMPEROR— Prosecutor—Respondent. 

Penal Code (Act XLV of 1860), s. 210— Decree-holder 
mi stating decretal amount—Duty of executing Court 
to find out proper amount. 

Where a decree-holder drew - the executing 
Court’s attention to the final decree both in the 
heading and at the foot of his application for 
execution, but misdescribed its precise terms: 

Held , that he could not be made criminally liable 
under section 210, Indian Penal Code, for such a 
mistake, particularly as it was a business of the execut¬ 
ing Court to verify the amount due to him in terms 
of the decree sought to be executed. 
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Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Divisional Judge, 1st class, Jullundur 
Division, dated 12th Jun9 1913, affirming that 
of the Sub-Judge, first class, Jullundur, dated 
3rd May 1913, grant iug sanction for 
the prosecution of the petitioner under 
section Ho of the Criminal Procedure 
Code. 

PACTS.— Harnam Singh and others, 105 
persons, in all sued Daya Ram. Their suit 
was dismissed with costs. Pleven of them 
appealed to the Divisional Court. The 
appeal, too, was dismissed with costs. The 
applicants were not among the appellants. 
The costs of the first Court were Rs. 72-9 6 
and the costs of the Appellate Court were 
Rs. 46-8-0. Daya Ram tried to recover the 
whole sum from Harnam Singh, Bur Singh, 
Suba Singh and Sher Singh. The Chief Court 
decided on 15th April 1912, that the four 
above-named were liable for Rs. 55-5-9 only. 
Daya Ram, however, applied on 7th October 
1912, for execution of the sum of Rs. 129 
against the applicants among others 
who were plaintiffs in the original case. 
Daya Ram did not bring to the notice of the 
Court the Chief Court’s order mention- 
ed above. The order had not then been 
given effect to in the Court register. Daya 
Ram obtained a warrant of attachment for 

Ks. 130-8-9 includingccsts of (xecut ion against 

the applicants amongst several others. He 
attempted to have the warrant executed 
against the applicants only. They, however, 
paid the money on the spot and obtained 
a receipt from Daya Ram, and avoided 
attachment of their property. They 
then applied for the refund of (he extra 

money paid by them and brought the order 
of the Chief Court mentioned abovo to the 
notice of the Court for the first time. Daya 
Ram was then ordered to refund the sum he 
had realised in excess of Rs. 5 3-5-9. Against 
this order he appealed to the Divisional 
Court but the appeal was dismissed. 
Daya Ram has now deposited the money ho 
was ordered to refund. In the application 
for refund of t,| 10 excess money it whs 
prayed that sanction for the nrosecution 
of Daya Ram under section 210, Indian Penal 
Code b) graded. This prayer was not 
consider -d t he,, because Daya Ram’s appeal 
before the Divisional Cmrfi was psndmg 
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After the dismissal of the appeal, appli¬ 
cants have renewed their application for 
sanction. Several attempts were made to 
serve Daya Ram with a notice of this appli¬ 
cation. He, however, studiously kept 
himself out of the way. He has, however, 
had notice of the original application of 30th 
October 1912. There seems to be no doubt 
that Daya Ram intentionally concealed 
the order of the Chief Court and fraudulently 
obtained a warrant of attachment from this 
Court, against the applicants for a sum of 
Rs. 130 8-9 which was much in excess of the 
sum really due from them. I, therefore, 
sanction under section 195, Criminal Proce¬ 
dure Code, the prosecution of Daya Ram 
under section 210, Indian Penal Code. The 
applicants can file a complaint. 

Mr. Nand La/, for the Petitioner. 

Mr. Asquith* for the Respondent. 

ORDER.—The Divisional Court has cot 
brought independent judgment to bear in 
this matter, and the Sub-Judge appears to 
me to be wrong in sanctioning a com¬ 
plaint under section 210, Indian Penal 
Code. 

The petitioner certainly did draw the 
executing Court’s attention to the Chief 
Court orders of 15th April 1912, in his 
application of the 7th October 1912, both 
in the heading of that application and at 
the foot. He possibly misdescribed the 
precise terras of the Chief Court decision, 
but this appears to have been throogh 
misunderstanding, not fraud. It was the 
business of the executing Court to verify 
the amount due to the decree-holder in 
terms of the orders, and the petitioner 
cannot be held criminally responsible for 
such mistake ns was made. 

The assumption of fraudulent iutent is not 
justified by the lacts. The revision is 
allowed, aud sanction for prosecution of this 

petitioner, granted by order dated 3rd May 
1913, is revoked. 

Petition accepted. 
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ALLAHABAD HIGH COURT. 
Criminal Appeal No. 449 cf 1912. 

February 6, 1914. 

Present : — Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banner ji, Kt. 

EMPEROR— Prosecutor 

versus 

RAMCHANDER— Accused. 

Penal Code (Act XL V of 1860), ss. 361, 362, 366— 
Minor girl leaving her husband's house of her free will 
—Abduction or kidnapping. 

A girl under sixteen years of age left the guardian- 
ship of her husband and her father-in-law out of her 
own free will. On the way she met the accused 
aud stayed with him for a few days quite voluntarily, 
without any force or fraud having been practised 
upon her: 

Held, that the accused was neither guilty of abduc¬ 
tion nor of kidnapping. 

Criminal appeal by the Local Governmert 
against the order of acquittal passed by the 
Sessions Judge of Mirzapur, on 15th March 
1912, acquitting the accused under sections 
346 and 368 of the Indian Penal Code. 

Mr. IF. Wattach, for the Crown. 

JUDGMENT.—This is an appeal by 
Government against the acquittal of Ram 
Chander of an offence under section 366 
of the Indian Penal Code. It appears 
that a young woman under sixteen 
years of age of the name of Gutri ran 
away frcm her father-in-law’s house. She 
wa 3 met by the accused, who is a Brahmin, 
and she spent a few nights in a lodging house 
at BeLares with the accused. From thence 
they removed to Mirzapur when the girl 
apparently became dissatisfied and made 
complaints which led to the arrest of the 
accused. The girl was examined at 
length and the learned Sessions Judge 
was of opinion, first that she had left the 
guardianship of her husband and father-in-law 
of her own free will and not for the first time; 
secondly , that she stayed with the accused 
quite voluntarily, and that her staying and 
going with him was not the result of force 
exercised or deception practised. We think 
that for ihe purposes of the present appeal 
we ought to assume tnat the conclusions 
which the learned Judge arrived at on 
questions of fact are quite correct. The 
question then is was an offence under section 
366 committed? The section is as follows: — 
“Whoever kidnaps or abducts any woman 
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with intent * * *” The expression 

“kidnap” is defined by section 391 as fol¬ 
lows:—“Whoever takes or entices any minor 
* * * out of the keeping of the lawful 

guardian of such minor.” Section 262 thus 
defines the expression abduct”: Whoever 

by force compels or by any deceitful 
means induces any person to go from any 
place.” It. is clear on the finding of fact of 
the Court below that there was no “abduction” 
in the present case. Can it be said that 
the accused “took or enticed” that girl out 
of the keeping of her lawful guardian? On 
the admitted facts the leaving and the 
removal out of the keeping of the lawful 
guardian was the act of the girl herself 
long before she met the accused. We think 
that it would be straining the plain meaning 
of the words of the section if we held that 
uuder the circumstances of the present case 
the offence of “kidnapping” had been commit¬ 
ted. We need hardly point out that the case 
would be very different if the girl had been 
going on a visit or message or any such like 
occasion. We dismiss the appeal. The 
accused, if in custody, will be released. If he 
is on bail his bail-bonds will be discharged. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 1412 cf 

1913. 

February 4, 1914. 

Present: —Mr. Jnstice Johnstone and 
Mr. Justice Shah Din. 

ABDULLAH —Convict—Petitioner 

versus 

EMPEROR — Respondent. 

renal Code {Act XLY of 1860) ss. 420, 511— 

Cheating — Attempt—Definition oj “ attempt ”— Spuri¬ 
ous trinkets—False representation—Untrue statement 
to support. 

A manufactured spurious trinkets, and took them 
to iV saying they were of gold, and that they were 
stolen property (which was also not true) and that he 
(A) did not like to sell them in bazar and asked him 
to buy. N did not buy, but A was arrested. 

It was argued that no attempt to cheat had been 
proved, because more had to be done by A , such as, 
weighing the articles etc , etc., before wrongful loss 
avou Id fall upon N : 

Held, that the act of -1 amounted to an attempt 
of cheating punishable under sections 420/51J, Indian 
Penal Code. 
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Held , also, that in cases of cheating the essential 
thing is the deception, of the victim, the dishonest 
causing to atisc in the victim’s mind of an impression, 
the reverse of truth, calculated to induce him to give 
up something he would not otherwise give up, or 
to do, or refrain from doing something, he would not 
otherwise do or refrain from doing, or to enter into a 
bargain he would not enter into, if lie knew the 
real facts. 

Held , further, that definitions in such matters are 
dangerous things, and the only safe way of deciding 
in any particular case, whether an “attempt’ to 
commit a crime has been made or not, is to consider 
the facts of that particular case, and to decide in 
accordance with the dictates of common sense. 

Queen-Empress v. Dliundi , 8 A. 304: Ghulam 
Mahomed v. Emperor, 13 P. R. 1879 Cr.; Megraj v. 
Queen-Empress, 13 P. R. 1881 Cr.; Suklia v. Empress, 
40 P. R. 1885 Cr.: Paira Ham v. Emperor, 
25 P.R. 1902 Cr.; 7 P. L. R. 1903; Walidad v. Emperor, 
15 P. R. 1907 Cr. : 44 P. W. R. 1907 Cr.; 6 Cr. L. .1. 
444; Queen Empress v. Tejman, A. W. N. (188(5) 290; 
Government of Bengal v. I mesh Chnndcr Mittcr, 1(5 0. 
310; Queen-Empress v. Kalyan Singh, 1(5 A. 109 and In 
the matter oj the petition of It. MacCrea, 15 A. 173, 
refererd to. 

Petition, under sections 435, 43.4 of (be 
Criminal Procedure Cede, for revision of tlie 
order of the Sessions Judge of tlie Lahore 
Division, dated tlie 21st of July 1913, 
affirming that of the Magistrate, 1st class, at 
Kasur, District Lahore, dated the 29th May 
1913, convicting the petitioner. 

Lala Moil Lai , for the Petitioner. 

JUDGMENT.—In this case the only point 
for decision is whether on tlie facts as found 
below the offence of attempting to cheat has 
been brought home to the aroused person, 
or whether at most, he has only been shown 
to have made preparation for cheating. The 
facts are (hat petitioner, having at home 
manufactured certain spurious trinkets, took 
them to Nabi Bakhsb goldsmith, showed 
them to him, said they were of gold (which 
they were not) and that they were stolen 
property (which was also untrue), said he 
did not wish to sell them ‘‘in the bazar,” and 
said to Nabi Bakhsb —“kharid /o,” Nabi 
Bakhsh did r.ot buy and the negotiation went 
no further. He spoke to Lai, witness for 
prosecution, and to Buta Singh, constable, 
and, when the things were found to be 
spurious, petitioner was arrested. 

« ^ r ' TjhI’s argument is that no 

attempt to cheat has been proved because 
more had to be done by petitioner before 
wrongful loss would fall upon Nabi Bakhsh, 
e.g., statement of weight of the articles and 
of price or rate, weighment, and so forth; 


and he strives to maintain the argument by 
quoting a number of rulings, namely:— 

Queen-Empress v. Dhundi (1), Qnlam 
Mahomed v. Emperor (2), Megraj v. 
Queen-E mpress (3); Suklia v. Empress 
(4), Paira Ham v. Emperor (5), Walidad v. 
Emperor (6), Queen-Empress v. Tejman (7), 
and be essays to distinguish Government 
of Bengal v. Umesh Ohunder Mitter 
(3), Queen Empress v. Kalyan Singh (9) and 
In re matter of the petition of R. MacCrea (10) 
which seem to us to be against him. 

Now there may be cases in which ‘attempt” 
is rot complete until the actor has done 
each and every act requisite for the perpetra¬ 
tion of the crime; but we do not think it can 
be laid down that, this is a principle govern¬ 
ing all cases. In each and every case the 
Court, has (o consider the facts and decide 
on the merits, not upon any pedantic or 
hard and fast, rule, but. in accordance with 
common sense. Iu cases of cheating the 
essential thing is the deception of the victim, 
the dishonest, causing to arise in the victim’s 
mind of an impression, the reverse of truth 
calculated to induce him to give up some¬ 
thing he would not. otherwise give up, or to 
door refrain from doing something he would 
not otherwise do or refrain from doing, or 
to enter into a bargain be wonld not. enter 
into, if he knew the real facts. Here the 
petitioner had clearly said things to Nabi 
Baksli, which, if believed by him, would 
have caused such an impression as that to 
arise in his mind. The attempt to deceive 
was complete, and we are unable to see why 
it- should be held that to complete that 
attempt such further acts as statement of 
pr ice and rate and weighment were essential. 

1 lie analogies Mr. Moti Lai would draw 
from the rulings quoted above are not of 
much value owing to the want of similarity 
in the facts, and, in our opinion, it would be a 
useless waste of time to discuss those rulings 
at- length here. 


(O 8 A. 304. 

(2) 13 P. R. 1879 Cr. 

t3) 13 P. R. 1SS1 Cr. 

( D 40 P. 1 {. 1885 Cr. 

(5> 25 P. R. 1992 Cr. ; 7 l\ L. R. 1903. 

(<;) 15 1’. R. 1907 (C r .) ; 44 P. W. R. 1907 Or., 6 Cr. 
I(. . 444. 

(7) A. W. N. USS15) 290 

(8) Hi C 8u>. 

(9) IGA. 409. 

(10) 15 A. 173. 
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Mr. Moti Lai has also referred us to 
certain attempted definitions of the word 
“attempt” to be found in legal commentaries. 

We see nothing adverse to our views in 
the present case in the definition stated by 
Stephen, which runs thus:—‘ an act done with 
intent to commit a crime and forming part 
of a series of acts which would constitute its 
actual commission, - if not interrupted”. 
According to this definition, the acts done by 
petitioner clearly amount to an attempt” to 
cheat; though we realise that this definition 
is by no means perfect and might in certain 
cases let in what was only preparation.” 

On the other hand, unless cautiously em¬ 
ployed, the definition given by Cock- 
burn, C. J., in Mr. Pherson’s case, [Reg. v. 

M' Pherson (11)] quoted in notes undtr 
section 511, Indian Penal Code, in Rattan 
Lai’s Book, 2ud Edition, 1.912, might shut 
out much that we are inclined to think 
should in certain circumstances be called 
attempt.” The learned Judge remarked: — 
The word attempt clearly conveys with it 
the idea that if the attempt had succeeded, 
the offence charged would have been com¬ 
mitted. An attempt must be to do that 
which, if successful, would amount to the 
felony charged”. We do not know what 
the facts of that case were; but, it seems 
clear to us that cases can and do arise in 
which the offence of “attempt” to commit an 
offence has been committed, even though, 
in order to the completion of the offence, 
something more remained to be done by the 
offender. 

In short, definitions in such 
dangerous things, and the only 
deciding in any particular case 
“attempt” to commit a crime has been made 
or not is to consider the facts of that case 
and to decide in accordance with the dictates 
of common sense. 

For these reasons we decline to interfere 
and so reject this petition. 

Petition rejected. 

(II) Dears. & B. 197; 26 L. J. M. C. 134; 3 Jur. 

(n. s.) 523; 6 W. R. 525; 7 Cox. C. C. 281. 
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CALCUTTA HKJW'UOURJ. 
Criminal Revision No. 84 of 1914. 

February 26, 1914. 

Present :—Mr. Justice Holm wood and 
Mr. Justice Sharfuddin. 
JADU GHOSH AND ANOTHER — ACCUSED 

Petitioners 


versus 

DISTRICT BOARD of MURSHIDABAD-^ 
Complainant—Opposite Partv. 

Local Selj-Government Act ( III B. C. of f 1885)— By¬ 
laws—District Board Roadside Land, encroachment on 
—Acquisition of right by District Board over land 
adjacent to road, how to be made. 

A District Board can only take action and acquire 
right over a zemindar’s land adjaceut to its road under 
Act III B. C. of 1885. 

Where some accused were convicted under sec¬ 
tions 15 and 19 of the District Board By-laws for 
having encroached upon and cultivated land claimed 
by the District Board to be their roadside land from 
which its officers had been taking earth, although 
there had never been any formal acquisition of these 
lands by the District Board: 

Held, that the conviction must be set aside. 

FACTS.—The case against the accused is 
that they encroached upon and cultivated 
land which is claimed by the District Board 
to be their roadside land. The encroaohment 
and cultivation are admitted by the accused, 
who claim to be the tenants under the zemin¬ 
dars who are the owners of the roadside 
lands, and the only question for decision is 
whether the land is District Board roadside 

land or not. The zemindars claim that the 

• 

District Board has no side land and that all 
the lands by the side of the road are khas 
patil lands belonging to the zemindars. 

The first Court, the Sub-Divisional Magis¬ 
trate of Jangipur, found the accused guilty. 
It remarked: 

“it is not at all probable that the District 
Board has no roadside land as it would then 
be practically impossible for them to repair 
the road at all. In fact it is admitted by 
defence witness No. 2, that the District 
Board Officers take earth from I he patil land 
of the zemindars. It is clear that this very 
portion which is claimed by the zemindar as 
his khas patil is the sideland from which 
the District Board Officers take earth. Of 
course, there has never been any formal 
acquisition of these lands by the District 
Board, but it is clear that these lands have 
all along been in the possession of the District 
Board. # * * I also inspected the 




INDIAN. OASES. 


[1914 


476 

S' JIYA NATO A V. EMPEROR. 

road in question and found that, there is land 
an both sides of the road lying waste in 
many places, though in some cases the 
landlord appears to have annexed them with¬ 
out meeting with any objection from the 
District Board Overseer. This land ^appears 
to have been newly cultivated. 

'‘Under the circumstances I find that the 
accused encroached on the District Board 
roadside lauds and ploughed Jt and are, 
therefore, guilty under sections 15 and 19 ot 

the District Board By-laws.” 

The accused, Jadu, was sentenced to a fine 
( f r 9> 40, and Rajani to a fine of Rs. 5, under 
section 10. No separate sentence was passed 

under section 15 

The accused moved the High Court on the 
principal grounds, first that the By-laws 
under Act 111 of 1885 do not apply to lands 
situated within a Municipality, and secondly, 
that in the absence of any finding that the 
disputed land was the District Board road¬ 
side land and in the face of the finding that 
there has never been any formal acquisition 
of the lards in dispute by the District 
Biard, there should not have been any 
conviction; and obtained a Rule on the 
District Magistrate of Mushidabad to show 
cause why the conviction and sentence should 
not. be set aside on the ground, tin fly that 
the By-laws under Act III of 13-5 do not 

apply to lands situated within the Munici¬ 
pality and secondly , that the District Board 
not having acquired the land in the Munici¬ 
pality adjacent to their road can have no 
prescriptive right for taking earth from the 
petitioners’ land aid that the petitioners 
cannot be convicted for taking steps to prevent 

their criminal trespass which is a matter for 
the Civil Court. 

The Magistrate submitted the following 

explanation: 

“From the evidence it does not appear 
that t he land in question lies within the 
jurisdiction of any Municipality. It is on 
the old Badshahi roadside which is in ohaigo 
of the District. Board and is at least four miles 
from the limits of the Municipality whero the 
District. Board By-law is in force. There is 
further evidence to the effect that, the lar d 
in question has been in possession of 11 o 
District Board for a long time and that the 
District Board Officials have been taking 



earth therefrom all along for repair of the 
road. It is also in evidence that the accused 

cultivated the land this year. 

Mr. Cuspersz , Counsel, and Babus Atulya 

Char (in Rose and Birbhushan Dult , Vakils, for 

the Petitioners. . . 

JUDGMENT.— We are of opinion that 

these three Rules must be made absolute. 
Although it. is now established that the 
lands adjacent to the District Board road are 
not, as a matter of fact, situated within the 
limits of the Municipality, still the District 
Bmrd can only take action and acquire right 
under the Act of 1835 It does not appear 
that they have ever taken steps to acquire 
the zemindar's land adjacent to the road. 
The Magistrate in his explanation speaks 
vaguely of evidence to the elTeefc that the 
land in question has been in the possession 
of the District Board for a long time and 
that the District Board Officials have been 
taking earth therefrom all along for repair 
of the road. But this does not establish a 
right by prescription and such a right is a 
matter which the District Board must, estab¬ 
lish in the Civil Court, The petitioners 
cannot be criminally convicted for taking 
steps by cultivating this land to assert their 
right to it and prevent, civil trespass. 

'Die convictions and sentences must, there¬ 
fore, he set aside and the fines, if paid, must 
he refunded. 

This judgment, applies to Revision Case 

Nos. 84, 158 and 15 ) of 1914. 

Convictions set aside. 


BOMBAY HIGH COURT. 
Criminal Revision Application No. 393 

ok 1913. 

February 6, 1914. 

Present: — Mr. Justice Heaton and 
Mr. Justice Shah. 

JIVANATHA and others—Accuse;)— 

Applicants 


versus 



\l P E R 0 R—Complainant—0 p pos itr Partt. 

(Vinii /i d Procedure Code (Act V of ISOS', "5. 1I2-* 


(?o«>J l c/on io'ir—(J'liih'ricntions of su reties -Condi- 

* . 


tinn<, rut id it ii of. 

% • 

Sureties tor good behaviour ought not In' rejected 

morelv on the ground that ihov are cisto-followa or 

% 

relatives of the accused. 
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Ti e condition that a suretv for good behaviour 
must be capable of controlling the accused is on 
general grounds undesirable and open to a practical 
objection, but the condition that ho should be of the 
landholding class is unobjectionable. 

Criminal application for revision from an 
01 der passed by the Sub-Divisional Magis¬ 
trate, Sub-Division Kaira. 

Mr. G. N. T hah ore , for the Accused. 

Mr. S. Patkar (Government Pleader), 
fer the Crown. 

JUDGMENT. 

Heaton, J.—The applicants were called on 
to give security under section 112 of the 
Criminal Procedure Code and afterwards an 
order was made under section 11S. We are 
not now concerned with the order so far as 
it requires security, beyond this that we see 
no ground to interfere in that matter. 
But the sureties were required to fulfil two 
conditions: first, that they should be of the 
land-bolding class, and to that we see no 
objectior; secondly , that they should be 
able to control the persons for whom they 
were sureties. To that condition 1 do see 
objection—not a theoretical objection, becauss 
it is true that underlying the idea of a 
surety is the idea that he should be able in 
some way to control the person for whom 
lie stands surety. The objection is a 
practical one. If this condition is expressly 
described in such terras as were adopted in 
this case, it is likely to lead to very serious 
hardship, e.g., those persons, who prima facie 
would most probably be able to control 
another, are his relatives, his caste-fellows, 
and those who are closely associated with 
him. Yet we find the fact of being of 
the same caste and of being a relative is 
regarded as a disqualification for a surety. 
So that in practice this condition seems to 
me not only to be likely to lead to undesir¬ 
able results but almost, certain to do so. 
In t Vi is very case, for instance, though 
several sureties were offered, they were at 
first, all of them, refused and the result was 

that these men were in Jail for upwards of 
six months. After that they offered sureties 
who were accepted and the applicants weie 
released from Jail. 

Now, this is undoubtedly an unfortunate 
result, especially as the intention of the law 
in the matter of sureties, for good behaviour 
and so forth, is not that the person called 


on to give sureties should be sent to Jail 
but (bat, if possible, he should be kept 
out of Jail. I do not think the materials 
on the record enable me to criticize in detail 
the cases of the sureties who were rejected. 
The inquiry in such a matter is necessarily 
summary and its results are very brie fly record¬ 
ed. But I do think that this case appears io 
illustrate the inadvisability of prescribing 
such a condition as that under considera¬ 
tion. As J have said, on general grounds 
such a condition is undesirable and I do 
not think that it is a condition of the kind 
which is contemplated by the words of sec¬ 
tion 112, 

I, therefore, think that, this particular 
coudition that sureties must be capable 
of controlling the applicants should be 
deleted. 

Shah, J.— 1 agree that the condition requir¬ 
ing the sureties to be able to coDtiol the 
petitioners should be deleted. In this case 
several sureties were offered by the petition¬ 
ers; but they weie all rejected by the 
trial Magistrate. Some were rejected on the 
ground that they were caste fellows or 
relatives of the petitioners. The result was 
that the petitioners were sentenced to one 
year’s rigorous imprisonment and had to 
remain in Jail for over six months until their 
sureties were accepted on the 24th November 
1913. The record shows that the petitioners 
apparently were men who were not unable 
to furnish sureties. Tb does not appear from 
the record that the sureties offered were 
not men of substance or that they did not 
belong to the land-holding class. In my 
opinion the Magistrate was not justified in 
refusing to accept certain persons as sureties 
merely on the ground that they were caste- 
fellows or relatives of the petitioners. I t is 
not necessary to examine in detail the 
grounds upon which other sureties were . 
rejected. I feel satisfied on a careful 
examination of the record that the condi¬ 
tion in question is onerous and has been 
enforced with undue severity. This case 
illustrates that such a condition, if not 
enforced with due care and caution, is 
apt to operate harshly against the parties 
concerned. It may lead—as it has done in 
this case—to the rejection of any number 
of sureties with the result that the provisions, 
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which are designed to be prevent ive are easily 
turned to punitive purposes. 


LOWER BURMA CHIEF COURT. 

Criminal Revision No. 141B op 1913. 

May 29, 1913. 

Fresent :—Mr. .Justice Twomey. 

EMPEROR— Prosecutor 

versus 

NGA TAUNG THU and others—Accused. 

Criminal Procedure Code (Act V of 1898 \ ss. 215, 
494-, 537 — Commitment order — Reason for quashing. 

A commitment order can be quashed under section 
215, Criminal Procedure Code, only on a point of 
Law. The want of territorial jurisdiction in the 
Magistrate who holds the inquiry is a point of law. 
But the commitment is valid in spite of the want of 
territorial jurisdiction unless a failure of justice has 
in fact been caused by such commitment. A commit¬ 
ment order cannot be (plashed merely on the ground 
that the evidence was doubtful. The proper courso 
would be for the District Magistrate in such case to 
instruct ..the Public Prosecutor to withdraw under 
section 494, Criminal Procedure Code. 

Review of the order of the 1st. class 
Township Magistrate of Rararee, dated the 
8th May 1913, passed in Criminal 
Regular Trial No. 95 of 1913. 

ORDER —The three accused have been 
committed to Sessions on a charge of murder. 
The order of commitment was passed by the 
1st class Magistrate, Ramree. The case did 
net occur within the limits of his territorial 
jurisdiction. He held the inquiry because 
an order was passed transferring the case 
from the Cheduba Magistrate to the Ramree 
Magistrate. But this order of tiansfer was 
passed by the Sub-Divisional Magistrate, 
Kyaukpyu, who had no power to pass it. The 
Sub-Divisional Magistrate purported to sign 
the order “for the District Magistrate”, the 
District Magistrate being on tour at the 
time. But this device would not overcome 
the difficulty. It was only the District 
Magistrate who could pass the order and 
the officer who was carrying on the District 
Magistrate’s current duties was not vested 
with the District Magistrate’s powers mulei 
the Criminal Procedure Code. 


A commitment order can be quashed under 
section 215, Criminal Procedure Code, only 
on a point of law. The want of territorial 
jurisdiction in the 1st class Magistrate who 
held the inquiry is a point of law. But the 
commitment is valid in spite of the want of 
territorial jurisdiction nnless a failure of 
justice has in fact been caused by such com¬ 
mitment (see section 537, Criminal Procedure 
Code.) If a failure of justice did occur in 
this case it is clear that it was not due to the 
fact that the Committing Magistrate had no 
territorial jurisdiction to inquire into the case. 
The commitment order cannot be quashed on 
this ground. 

The District Magistrate recommends that 
it should be quashed on the ground that the 
commitment should not have been made and 
that there should be further investigation. 
He forwards a note by the Police Superintend¬ 
ent pointing out that the evidence is in¬ 
sufficient aud untrustworthy. There is certain 
direct envidence that the accused beat the 
deceased but the Committing Magistrate 
disbelieved this evideuoe. Apart from this 
evidence he thought that there was nothing 
but suspicion and he remarked that the 
aocused should get the benefit of the doubt. 
Nevertheless he proceeded to commit the 
three accused meu for trial. 

1 should be glad to quash the commitment 
order in the circumstances. But I find 
myself unable to do so as no question of law 
is involved. A commitment order cannot 
be quashed merely on the ground that the 
evideuce is doubtful. 

It is open to the District Magistrate if he 
thinks fit to instruct the Publio Prosecutor 
to withdraw under section 494, Criminal 
Procedure Code. 

The records are returned. 
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In re naratana nadan. 

MADRAS HIGH COURT. 

Criminal Miscellaneous Petition No. 428 

of 1913. 

March 18, 1914. 

Present :—Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 

In re NARAYANA NADAN— Accused— 

Petitioner. 

Criminal Procedure Code ( Act V of 1898), ss. 195, 
476 Sanction—-Preliminary inquiry — Notice — Materials, 
which authority granting sanction may consider — Re¬ 
vision Grounds on which High Court should interfere. 

The words of section 476 of the Criminal Procedure 
Code “After making 1 any preliminary inquiry that 
may be necessary ” show that a preliminary inquiry 
is not essential in all cases when a Court takes action 
under that section. 

Abdul Ghafoor v. Raza Hussain , 13 Ind. Cas. 829; 
34 A. 267; 9 A. L. J. 231; 13 Cr. L. J. 141, followed. 

A fortiori, under section 195, in which there is no 
reference at all to preliminary inquiry, such an in¬ 
quiry is unnecessary. 

Want of notice to an accused does not invalidate a 
grant of sanction under section 195 of the Criminal 
Procedure Code. 

In the matter of Govindu, 26 M. 592, followed. 

When granting sanction, a Magistrate should not 
substitute the judgment of the Police for his own 
judgment and accord sanction merely upon a Police 
report. 

Section 195 of the Criminal Procedure Code does 
not state that the authority giving sanction should 
act only upon legal evidence, and there is no warrant 
in the Code for the proposition that if other impro¬ 
babilities, based on evidence which would not be 
admissible at the trial of the person against whom 
sanction has been given, are also referred to by the 
authority giving sanction, the grant of sanction 
becomes illegal and ought to be revoked. 

Queen-Empress v. Sheikh Beari, 10 M. 232, distin¬ 
guished. 

A High Court should not interfere with the dis¬ 
cretion of a subordinate Court in the matter of 
the grant of a sanction unless there is some prima 
facie strong ground for holding that there is no 
reasonable probability of having a conviction on the 
sanction or that it is otherwise inexpedient to award 
the sanction on the facts of the particular case or 
that the party against whom sanction is granted was 
probably innocent. 

An accused person was prosecuted for stabbing and 
was convicted of the offence, his defence version 
having been found by the Magistrate to be false. 
He afterwards brought a complaint against his pro- ' 
secutors on the same facts as were urged by him in 
his defence. The Magistrate sent for the records of the 
previous case, examined the complainant on oath and, 
having patent doubts as to the correctness of his 
story, referred his complaint to the Police. The Police 
reported his complaint to be false and the Magistrate 
while dismissing his complaint uuder section 203, 
Criminal Procedure Code, also sanctioned his prose¬ 
cution: 


Held, that the order granting sanction was legal. 

Bapu alias Audimulam Pillay v. Bapu alias Krishna- 
lien, 14 Ind. Cas. 305; 22 M. L. J. 419 at pp. 427, 428 
430; 11 M. L. T. 367; (1912) M. W. N. 499; 12 Cr. L. 
J. 209, followed. 

Petition praying that in the circumstances 
stated therein the High Court will be pleased 
to set aside the order, dated 10th September 
1913, of the Sessions Court of Tinnevelly, in 
Criminal Miscellaneous Petition No. 22 of 
1913, (in Sessions Case No. 61 of 1913) pre¬ 
sented against the order of the District 
Magistrate of Tinnevelly. 

Mr. A. Swaminadhu Aiyar, for the Peti¬ 
tioner. 

Mr. (7. Sidney Smith (for the Public Pro¬ 
secutor), for the Crown. 

ORDER. 

Wallis, J.—The petitioner has been con¬ 
victed of stabbing a certain person about 
sunset on 28th September 1912 in the course 
of a dispute about cattle. On that day, his 
father-in-law sent a telegram to the Police at 
Tuticorin to say that the petitioner’s house 
had been dacoited by some persons, unnamed, 
in the absence of the petitioner, though this 
is not expressly stated. On 20th October 
1912, nearly a month later, the petitioner 
put in a complaint in which he charged the 
man, who has since been convicted, of stabbing 
and others of having committed the dacoity 
while he was away at a distant village, and 
named nine witnesses. The Sub-Magistrate 
examined the complainant and doubting the 
truth of the complaint which was put 
in very late and appeared to be intended 
as a counter-charge to the charge of stabbing 
which was then pending against the com¬ 
plainant, referred it to the Police for investi¬ 
gation and report on 28th October 1912. 
The Police apparently did nothing until the 
petitioner had been tried and convicted on 
the stabbing charge on 13th December 1912. 

At the trial, as appears from the judgment, 
the petitioner’s case was that he was absent 
on the day in question, that his house was 
dacoited in his absence that day by pro¬ 
secution witness No. 1 and others and that 
it was in the course of this affray that 
prosecution witness No. 1 was stabbed some¬ 
how or other. With the exception of this 
last addition, bis story was the same as that 
told in his complaint dated 2Qfch October 
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1912. He called several witnesses including 
four of those mentioned in the complaint and 
the Court found his defence to be false and 
convicted him on the charge of stabbiug. 

Subsequently to his conviction, the Police 
referred his complaint as false on the ground 
among others that it had been brought as a 
counter-charge to the charge on which he 
had been convicted and a new Sub-Magistrate 
on 14th January 1913 passed an order setting 
out the substance of the Police report and 
dismissing the complaint under section 203 
of the Code of Criminal Procedure. Sanc¬ 
tion to prosecute the petitioner was granted 
subsequently on 16di April 1913 on the 
ground that the charge was a mere concoc¬ 
tion intended to meet the charge on which 
the petitioner had been convicted and re¬ 
ference was made to the order of 14oh 
January 1913 dismissing the complaint. 

On this it i3 argued that the Sub-Magistrate 
has granted sanction merely on the Police 
report contrary to the Pull Bench ruling of 
Queen-J'Jmpress v. Sht i kh neiri (l) but as 
pointed out by the District Magistrate and 
the Sessions Judge in their orders confirm¬ 
ing the sanction, the Sub-Magistrate had 
muoh more before him, because the Police 
report refers to the conviction of the ac¬ 
cused subsequent to the filing of the com¬ 
plaint as going to show that the complaint 
was merely concocted as a counter - 
chargo. A reference to the judgment con¬ 
victing the petitioner shows, as already point¬ 
ed out, that before the Police referred the 
complaint as false, the allegations it 
contains bad been set up by the peti¬ 
tioner by way of defence in the stabbing 
case and investigated by the Court in that 
case and found to be falso, and they held 
that it was not necessary that the evidence 
in that oase should be taken all over again 
for the purpose of deciding whether or not 
sanction should be granted against the peti¬ 
tioner. 

In my opinion the decision of the lower 
Courts was right. Section 195 (/») of the 

Code of Criminal Procedure, which relates to 
sanction for certain olTeucos “committed in 
or in relation to any proceeding in any Court,” 
does not say by what considerations the Court 
is to be guided, nor does it prescribe as 

(1) 10 M. 232. 


indispensable that the Court should hold a 
fresh inquiry and take evidence for the 
complainant before granting sanction, a pro¬ 
ceeding which would be quite unnecessary in 
oases where the Court has acquired a know¬ 
ledge of the facts in the course of the 
proceeding in or in relation to which the 
offence is alleged to have been committed. 
All that is decided by the Full Bench iu 
Queen-Kmprcss v. Sheikh Beiri (1) is that 
the Court should not grant sanction to pro¬ 
secute for preferring a false complaint merely 
on the ground that the complaint had been 
referred by the Police as false and dismissed 
under section 203 of the Code of Criminal 
Procedure. There are, no doubt, certain dicta 
in (ho judgment of the learned Judges 
which have been repeated in some subsequent 
cases that the order should be made on 
judicial evidence or legal evidence, but those 
dicta do not mean, as has bsen contended 
before us, that such evidence must have 
been given on the application for sanction 
or oven on the hearing of the complaint 
itself. This is clear from the order of the 
Full Bench with reference to the first of the 
three cases referred to in it. There they upheld 
a sanction given for the prosecution of a 
complainant who had preferred a charge of 
house-breaking aud theft against a constable 
and others, which was referred as false by the 
Police who suggested that the complainant 
should be prosecuted. Before disposing of the 
application for sanction the Magistrate tried aud 
acquitted the constable aud others on a charge 
of assault preferred by the same complainant, 
her son and brother. It was held by the 
Full Bench that the sanction so granted 
merely on the strength of the Police report 
and of the result of the investigation in 
the other case was not illegal. Iu the 
present case the evidence in the other case 
was taken by the Court before the Police 
referred the complaint now in question as 
false, aud the result of those proceedings 
was one of the chief grounds on which 
they referred t he case as false. No doubt 
the Magistrate who granted the sanction was 
not the same as the Magistrate who tried 
the counter-case against the present com¬ 
plainant, hut t he Court was the same, and the 
judgment of the Court in that oase was ou 
record and the rosult. of that case was, in 
my opinion, a matter which might properly 
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be taken into consideration in granting sanc¬ 
tion in this case. I may add that I agree 
with the observations of my learned brother 
which I have had the advantage of reading 
and would dismiss the petition. 

Sadasiva Aiyar, J.— Though this is called a 
Criminal Miscellaneous Petition, it is practi¬ 
cally a third appeal from the order of the 
2nd class Magistrate of Srivaikuntam sanc¬ 
tioning the prosecution of the petitioner for 
an offence under section 211, Indian Penal 
Code. The petitioner put in a complaint on 
the 20th October 1912 accusing ten persons 
of having committed dacoity in his house 
on the 28th September 1912. The com¬ 
plaint was a very deliberate one as his 
father-in-law had on the 28th September 
itself sent a telegram to the Assistant 
Superintendent of Police charging about fifty 
persons with having committed dacoity, and 
this complaint of 20th October 1912 was 
practically a detailed expansion of that 
telegram. Then he was examined by the 
2nd class Magistrate on the 26th October 
1912 as a complainant and he deposed that 
the facts stated in his complaint were quite 
true. The Magistrate felt doubt as to the 
truth of the accusation on two grounds: (a) 
on account of the long delay in preferring 
the complaint and (b) as th9 complaint was 
put in as a counter-case to the Calendar Case 
No. 483 of 1912 against the petitioner. In 
that Calendar Case No. 483 of 1912 his 
defence was based upon almost the same 
allegations as formed the basis of his 
complaint that defence . was found false in 
that Calendar Case No. 483 of 1912 after an 
elaborate inquiry and after the examination 
of the witnesses whom he produced as 
defence witnesses in that case. His complaint 
of .the 20th October 1912 was forwarded by 
the Magistrate to the Police for investigation 
and the Police reported the case to be false. 
The Magistrate’s similar view (that the 
complaint was probably false) which had 
been arrived at by him on looking into the 
complaint and on examining the complainant 
was thus confirmed by the Police report and 
be dismissed the complaint on the 14bh 

January 1913. On lObh March 1913, notice 

was sent to the petitioner to show cause why 
he should not be prosecuted for having 
brought a false complaint of dacoity. He 
appeared on the 28th March 1913 to show 


cause and he was heard. The Magistrate con¬ 
sidered that the petitioner’s allegation that with¬ 
out a proper iuquiry he (the Magistrate) had 
dismissed his complaint was not accurate and 
that it wasoulyafter proper inquiry thathe dis¬ 
missed the complaint as false and he, therefore, 
granted the sanction on the 16th April 1913. 
As I said before, this Criminal Miscellaneous 
Petition before us is a sort of 3rd appeal from 
the 2nd class Magistrate’s order, a petition 
to the District Magistrate to revoke the 
sanction and a petition to the Sessions Judge 
to revoke the District Magistrate’s order 
refusing to revoke the sanction having been 
unsuccessful. 

While I admit that uuder the law, as 
now settled, the petitioner has a right to 
come up on a sort of third appeal to the 
High Court, I am strongly of opinion that 
such petitions by way of third appeal, 
should, as a matter of practice, be rejected, 
unless the records show not merely a mere 
technical illegality or irregularity, but that 
a palpably innocent man is sought to be 
prosecuted out of private grudge by his 
enemies. Here the Police have obtained the 
sanction to prosecute the petitioner. The 
facts stated in his complaint have been 
inquired into in the counter-case brought 
agaiust the petitioner and have been found 
to be false; the petitioner’s complaint wag, 
after his examination as complainant, strong¬ 
ly suspected to be false; it was found by the 
Police also to be false when it was referred 
to them for investigation, and the impro¬ 
babilities in his case were set out by the 
Magistrate in his order dismissing the case 
as false. Even supposing that the throe 
lower Courts did not strictly act according 
to the instructions given for the guidance of 
the lower Courts in some decisions of the 
High Courts, T do not think that this is a 
fit case in which the High Court should 
interfere on a petition. When the Orimiual 
Procedure Code says in section 195, clause 6, 
that a sanction given may be revoked by the 
appellate authority, I do not think it was 
intended that the higher authority was 
bound to revoke the sanction whenever some 
irregularity or even illegality is shown in the 
proceedings of the lower authority giving 
sanction. 

Even if I am wrong in this above view, 

I aui not satisfied that in this case any 
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illegality has been committed in the granting 
of the sanction though the petitioner’s learned 
Vakil, Mr. A. Swaminadha Aiyar, argued the 
case of his client with much persistency and 
ability and raised several nice points of law. 
One of his arguments was that because 
section 476 of the Criminal Procedure Code 
refers to a preliminary inquiry before any 
steps are taken under it, there ought to bo 
also a preliminary inquiry before sauction 
is granted under the analogous section 195 
of the Criminal Procedure Code. Even as 
regards section 476 of the Criminal Procedure 
Cede, the words of the section are, “after 
making any preliminary inquiry that may 
be necessary.” This shows that a prelimi¬ 
nary inquiry is not essential in all cases 
even when the Court takes action under 
section 476. 

In Abdul Ghofoor v. Baza Hussain (2) it 
was held that no such preliminary inquiry 
was necessary. A fortiori , of course, under 
section 195 in which there is no reference 
at all to preliminary inquiry” such an in¬ 
quiry is unnecessary. In fact, it has been 
held in In the matter of Qovindu (3)thateven 
want of notice to the accused does not invali¬ 
date the grant of sanction under section 195 
of the Cede of Criminal Procedure. 

The next contention was that under the 
Pull Bench ruling in Queen-Empress v. Sheikh 
Bean (1) the sanctioning of the prosecu¬ 
tion of a man for an offence is a judicial act 
and that that act must be performed after 
forming a judgment upon legal evidence. 
In that case it was held, as 1 understand 
the points on which all the learned Judges 
were agreed, that the Magistrate should not 
substitute the judgment of the Police for 
his own judgment and cannot accord sanction 
merely upon the Police report. 

Ihis case in Queen-Empress v. Sheikh 
Bcari (1) was considered by Spencer, J„ in 
Bapu alias Adimulain Pillay v . Bapu alias 
Krishna yen (4). I adopt his reasoning 
so far as this point is concerned. 1 
think that it is impossible for us to discrimi- 
nate and say how far the Magistrate’s order 
was based upon the patent unreliability of 


(2) 13 Inch Caa. 820; 34 A. 207; 9 A. L. J. 231, 13 
Cr. L. J. 141. 

(3) 2G M. 592; 2 Weir 297. 

(1) U In,!. Car.. 305; 22 M. L. J. 419 at no. 427 4*>S 
1 M * L ‘ T * 3C7j ^912) M. W. N. 199; 13 Cr. L.’ 


[1914 


the statement made by the complainant when 
he was examined by the Magistrate (which 
statement is legal and material evidence) and 
how far it was based upon the Police report 
or upon the fact that the facts mentioned 
in the complaint were found to be false in 
the counter-case. In the present case the 
records show, I think, that the Magistrate 
did not substitute the judgment of the Police 
for his own judgment and that one of the 
material facts which induced him to grant 
the sanction was that, in his own judgment 
after he had examined the petitioner as 
complainant, he thought that the case was 
false. Even if there was any irregularity 
in his referring to the Police report and to 
the faot that the petitioner’s case was found 
false in the counter-case, that irregularity 
has not, in my opinion, occasioned aDy 
failure of justice and under section 537, 
Criminal Procedure Code, even if we were 
deciding an appeal, we cannot interfere with 
his order on that ground. I might, however, be 
permitted to say that, in my opinion, section 
195 of the Criminal Procedure Code does not 
state that the authority giving sanction 
should act only upon legal evidence. So far as 
the Madias cases go, while they say that 
if the authority giving sanction is a judicial 
authority it should not grant sanction unless 
there is some legal evidence in support of the 
falsity of tho complaint, those cases ought 
not. to be treated as enunciating the muoh 
wider proposition that if other probabilities 
based on evidence which would not be 
admissible at. the trial of the petitioner are 
also referred to by the authority giving sanc¬ 
tion, tho giant of sanction becomes wholly 
illegal and ought to bo revoked. I am not 
sure that for the purpose of coming to a 
conclusion whether the complaint was prim a 
facie false, the finding in the connected case 
will not. be evidence under section 11, clause 
(2), of the Evidence Act, though it may not 
bo evidence in the case instituted on that 
sanction. 1 do not. think that, we should be 
astute to imposo more restrictions on the 
discretion of the sanctionary authority in the 
giant, of sanctions than are contemplated by 
the legislature. The legislature itself in 
section 195, Criminal Procedure Code, has 
given no indications whatever as to the 
materials on which the Court can he justified 
in awarding sanction aud has imposed no 
such restrictions as are contended for. In 
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Queen-Empress v. Sheikh Beau. (1) the 
learned Judges refer without disapproval to 
the sanctioning Magistrate in one of the 
cases having taken into consideration the fact 
that the complainant was unsuccessful in a 
connected case. T think that we ought not 
to interfere with the discretion of the Sub¬ 
ordinate Courts in the matter of the grant of 
sanction unless there is soraeprma facie strong 
ground for holding that there is no reason¬ 
able probability of having a conviction on the 
sanction or that it is otherwise inexpedient 
to award the sanction on the facts of the 
particular case or that the party against 
whom sanction was granted was probably 
innocent. 

In the result I would dismiss this 
petition. 

Petition dismissed. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 149 3 of 

1913. 

February 4, 1914. 

Present :—Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

GHULAM MUHAMMAD and others— 

Petitioners 

V6TSUS 

KARAM SINGH —Complainant — 

Respondent. 

Criminal Procedure Code (Act V of 1808). s. 522— 
Order passed twenty months ajter decision of Criminal 
case , whether legal. 

Section 522 of the Criminal Procedure Code is 
not mandatory bub merely says a Court may pass 
a possession order. Such an order under it need 
not be passed simultaneously with the conviction 
in the criminal case. Therefore, where an order was 
passed twenty months after, but the delay was duly 
explained, the order was upheld as properly passed. 

Mohan Theta v. Rai Chandra Basui , 4 C. W. N. 30S, 
Ram Chandra Bcral v. Jityandria , 25 C. 434; 
2 C. W. N. 305; Ishan Chandra Kalla v. Dina Nath 
Badhalc , 27 C. 174; 4. C. W. N. 307, Churamani v. Ram 
Lai , 25 A. 341; A. W. N. (1903) 59, cited. 

Narayan Gobind v. Visaji , 23 B. 491, Jatindra 
Nath Chakravarti v. Emperor , 19 Ind. Cas. 172; 14 Cr. 
L. J. 172, followed. 

Petition, under section 439 of the 

Criminal Procedure Code, for revision of 
the order of the Honorary Magistrate, 
1st Class, Kalar, dated 2nd of July 

1913, ordering that anordcr for delivery 
of possession be sent to tbo Police with 


the intimation that possession of the land 
be delivered to the complainant. 

Mr. Fazal-i-llahi % for the Petitioners. 

Bhagat Gobind Das , for the Respondent. 

JUDGMENT.— On l&th January, 1912, 
the complainant applied for possession. He 
had successfully prosecuted the accused per¬ 
sons under section 4l7, Indian Penal Code, 
for forcible seizure of bis land, and accused 
on 20th November 1911 had been convicted 
and fined, and a petition for revision had 
been rejected. The aforesaid application for 
possession under section 522, Criminal Pro¬ 
cedure Code, was, on 24th September 1912, 
consigned to the record room, because it was 
held undesirable to proceed with it 
while a civil proceeding concerning the same 
land between the parties was going on in 
the Chief Court. When that civil proceeding 
was disposed of in favour of complainant, he 
renewed his application by a petition dated 
19th Juue 1913. The 1st Class Magistrate 

has allowed the application and has passed 
the order asked for, with the result that the 
opposite party asks for revision on the 
ground that the Magistrate had no juiisdic- 
tion because of the lapse of time between con¬ 
viction and order for possession. 

The Hon’ble Judge who heard tho case in 
chambers has referred it to a Division Bench 
in view of a conflict of authority; and we 
have now examined the matter ourselves aod 
have heard arguments. 

The petitioner quotes: — Mohan Theta v. 
Rai Chand Basui (1); Ram Chandra Boral 
v. Jityandria alias Faring Bhuttachariee 

(2); Ishan Chandra Kalla v. Dim Nath 
Badhak (3); Churaman v. Ram Lai (4). 

Of these the second ruling is useless be¬ 
cause, though tho point was stated, it was 
not decided, and the third and fourth are 
useless because they never mention the point 
at all. The first, however, certainly does lay 
it down that a legal order under section 522, 
Criminal Procedure Code, must be an order 
passed simultaneously with the conviction in 
the criminal case and not as a separate 
proceeding. No reasons for this view are 
assigned in the very brief judgment, and we 

(l) 4 C. W. N. 30S. 

C2) 25 C 434; 2 C. XV. N. 305. 

(3) 27 C. 174; 4 C W. N. 307. 

(4) 25 A. 341; A. W. N. (1903) 59. 
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can find in the section itself no warrant for 
it. No doubt, the section is not mandatory, 
but merely says the Court may pass a 
possession order; and we can easily imagine 
circumstances in which it would be right 
for the Court to decline to pass such an order. 
But at all events there is no illegality in pass¬ 
ing such an order; and in this view we are 
confirmed by a perusal of Narayan Qovind v. 
Visoji (5) and Jatindra Nath Chakravarly 
v. Emperor (6), which are both directly in 
point. 

Nor can we find that here the Magistrate 
has erred in the exercise of his discretion. 
No doubt twenty months had passed when he 
made theorder butthis delay is fully explained 
and complainant seems to have moved the 
Court promptly enough. 

For these reasons we reject the petition. 

Petition rejected. 

(5) 23 13. 494. 

(G) 19 1ml. Cas. 172; 14 Cr. L. J. 172. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 330 of 1913. 

.January 19, 1914. 

Present :—Mr. Justice Holmwood and 
Mr. Justioe Sharfuddin. 

RAM NEWAZ LAL and others—Accused— 

Petitioners 

versus 

EM PE RO R— Opposite Party. 

Gambling Art (II B. C. of 1807), s.s. 10, 11- 
G ambling — Ring-game—Game of mere skill—Mean¬ 
ing of (i mere'’—Evidence Act (/ of 1872), s. 105 —Omit 
that game is game of “ mere” skill. 

Tho words “mere skill” in section 10 of the Bengal 
Gambling Act of 1807 import the meaning “pure 
skill.” No form of the ring-gamo can bo a game of 
pure skill. 

Uari Singh v. Emperor , 0 C. L. J. 70S; 0 Cr. L. J. 
421, dissented from,* 

Tho games of skill spoken of in section lO obvious¬ 
ly refer to games where there are two parties pitting 
their skill against each other. Therefore, a ring-game 
kept for tho profit of a man who does not play 'him- 
sell and does not pit his skill at all against anybody 

cannot fall within the exception to section 10 of the 
Act. 

The onus to show that any otlonco falls within a 
general exception of the Gambling Act is upon the 
accused and it is for him to show, in order to brin" 


•Butthis case wasincidenlally approved of in Bengu 

T;A'" P l r ?' ,20I, ‘ d - (W 612 i U Cr. Li. J. 45: 
1/ C \V\ N. 883; 40 C 70 Z.—F.d. 


tho case under section 10 of tho Gambling Act, that 
the game played is a game of more skill. 

Where in a ring-game it was found that tho par¬ 
ticular position in which the table was slanted ren¬ 
dered it a matter of almost mere chanco whether any 
ring alighted on the peg or encircled tho coin: 

Held , that tho game was not a game of mero skill 
and did not fall under section 10 of the Gambling Act. 

Reference by the Sessions Judge of 
Raugpur. 

FACTS.—The accused have been convicted 
of an offenc3 under section 11 of the 
Bengal Public Gambling Act ([[ of 186?) 
as haviug been concerned in conducting a 
game known as the ring-game. The 
material portion of the judgment of the first 
Court is as follows: — 

4 The accused had a takhtaposh covered 
with red cloth on which were fixed six iron pegs 
with wooden kaobs. Near each of these was 
a watch. The players were required to throw 
rings slightly bigger than the knobs from a 
barrier at some distance from the takhtaposh. 
Any one putting a ring iuto the peg was 
entitled to the watch near it. Coins of various 
denominations were also scattered about the 
table at random. Auy one enciroliug any of 
these coin9 with a ring was entitled to get 
that particular coin. Rings were being sold 
for one pice each. The takhtaposh was kept 
in a slanting position, the side closest to the 
player being lower than the side away from 
him by \\ inches. A number of persons played 
in the presence of the prosecution witnesses, 
hut none of them won anythiug. All the 
accused persons pleadod not guilty. No 
defence witnesses havo boen offered by the 
accused persons. The learnod Pleader for 
the defence who has argued the case, however, 
urged that the accused have not committed 
any offenco as the game was merely a game 
of skill and not one of chance. The whole 
case hinges on tho question whother or not 
this was a game of mere skill. Since in 
every game there is some elemeut. of chance 
tho words '‘mere skill” must be taken to 
mean (ho preponderance of the elemeut of 
skill over tho element of chauce. The 
point, therefore, to ho decided is whether in 
this particular game tho element of skill 
preponderates the element of ohauoe. Con¬ 
sidering all the circumstances of the play* 
1 am of opinion that the element of chance 
is prosont in a greater degree than the 
element of skill. The fact that the rings 
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are only very slightly bigger than the 
wooden knobs of the pegs makes it supremely 
difficult even for the most practised players 
to put in the ring. On the other hand, 
the slanting position of the board makes the 
encircling of the coins more a matter of 
chance than that of skill. The onus of 
proving the game to be a game of skill lies 
on the defence. They have not discharged 
this onus. Considering all the facts and 
circumstances of the case I hold this to be a 
game of chance more than a game of mere 
skill. I find the accused persons guilty 
under section 11 of Act II of 1867, and convict 
them under that section. I sentence Ram 
Newaz, the principal accused; to pay a fine 
of Rs. 20 or in default of payment to suffer 
rigorous imprisonment for ten days. 1 
sentence the remaining accused persons, who 
helped Ram Newa*/ in picking up coins, 
selling the rings, etc., to pay a fine of 
Rs. 10 each or in default of payment 
to suffer rigorous imprisonment for five days 
eaoh. 

I further order that the instruments of 
gambling seized by the Police be destroyed 
forthwith.” 

Prom the above convictions and sentences 
the accused moved the Sessions Judge of 
Rangpur who made the following reference 
to the High Court: — 

The conviction is, in my opinion, bad 
in law on the authority of the case of 
Hari Singh v. Emperor (1). 

The present case is on all fours with 
the case just cited. The evidence shows that 
the accused used a takhtaposh (wooden plat¬ 
form), 6 feet long, 4 feet l£ inches broad, the 
height from the ground being 3 feet 3 iuches 
on one side and 3 feet 1^ inches on the 
opposite side. There was a red cloth gum¬ 
med on the top of the takhtaposh. There 
were six wooden knobs on as many iron pegs 
fixed on the takhtaposh with a watch near 
eaoh. There were also coins of various 
denominations scattered over the takhtaposh. 
There was a barrier 3 feet 7 inches high at 
a distance of 5 feet 9 inches from the 
takhtaposh. A competitor for any of the 
above watches and coins had to buy from 
the accused a ring weighing about 8 annas 
and described as slightly bigger than the 
knob on eaoh of the iron pegs. He had to 


throw this ring from the above barrier 
and he won a watch or a coin according 
as the ring encircled one of the knobs or 
one of the coins. The learned Deputy 
Magistrate who tried the case held that in 
the game described above there was a 
preponderance of the element of chance over 
the element of skill and hence he convicted 
the accused. The view taken by him is not, 
however, supported by that laid down in the 
case of Hari Singh v. Emperor (1), which 
runs thus :—‘it seems to us that although 
there is an element of chance in throwing a 
ring over the pins in some cases, the 
element of the game is one of skill.’ The 
learned Public Prosecutor has relied on a con¬ 
trary view expressed by the Allahabad High 
Court in the case of Ahmad Khan v. Emperor 
(2). As I am, however, bound to follow the 
case of Hari Singh v. Emperor ( 1 ), I am 
submitting this reference with the recom¬ 
mendation that the conviction of the four 
petitioners and the other accused, Charan Das, 
be set aside. I may add that the case of 
Hari Singh v. Emperor (1) has been approving¬ 
ly referred to in the case reported as Bengali 
Shah v. Emperor (3).” 

Babu Tarakeshwar Pal Ohowdhury, for the 
Accused. 

Mr. B. 0. Hitter , Standing Counsel, for 
the Crown. 

JUDGMENT.—This is a reference made 
by the learned Sessions Judge of Rangpur 
inviting us to set aside the conviction and 
sentence of fine passed under section 11 of 
the Bengal Public Gambling Act II of 
1867 by the Deputy Magistrate. The matter 
concerns the game known as ring-game, 
and the learned Judge has referred the 
case to us holding on the authority of 
Hari Singh v. Emperor (1) that this parti¬ 
cular game has been held to be within the 
exception in section 10 of the Act, that is 
to say, that it is a game of mere skill and 
not a game of chance. 

In the first place we desire to point out 
that the mere fact that the Judge speaks of 
this game as ring-game is no evidence 
whatever that it is the same game as was 
before this Court in Hari Singh's case (1). 

(2) 12 Ind. Cas. 988; 34 A. 96; 8 A. L. J. 1262; 12 
Cr. L. J. 612. 

(3) 20 Ind. Cas. 612; 17 C. W. N. 883; 14 Cr. L. J. 
452; 40 C. 702. 


(1) 6 C. L, J. 708; 6 Cr. L. J. 421. 
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MI TUEIN V . NGA TO NYUN. 

The report which we have before us is not 
the authorised report in the Indian Law 
Reports and the origiual judgment has not 
been laid before us. The facts as stated 
in the report do not show that as in this 
case the table was slanting, nor do they 
give us the size of the pegs or the rings. 
The facts found in this case by the lower 
Court include the size of the pegs and the 
rings upon the board, and it is found that 
the particular position in which the b^ard 
in this case was slanted rendered it a 
matter almost of mere chance whether 
any ring alighted on the peg or encircled 
the coin. On the findings of fact, therefore, 
alone in this case it would bo impossible for 
us to interfere. 

But we desire to point out although under 
the circumstances it is unnecessary to make 
any reference to the Full Bench that our 
view of the law is somewhat different to that 
enunciated by Air. Justice bletcher in 
Hari Singh's case (I). It is there stated that 
if it is a game of skill it is not an offence 
under the Gambling Act; if it is a game of 
mere chance it is. Now we turn to the 
exception created by section 10 of Act. II of 
1807 and that section says:—“Nothing in the 
foregoing provisions of this Act contained 
shall be held to apply to billiards, whist 
or any other game of mere skill wherever 
played.” The criterion is not whether it 
is a game of mere chance, but whether it is 
a game of mere skill, and we may point 
out that the word “mere” is used in legal 
language in its meaning derived from its 
Latin origin and imports the meaning puio 
skill.” It. is impossible to say that any 
form of the ring game can bo a game of 
pure fkill, and for this reason we could not. 
have followed the reasonings in llari Singh's 
case (1) had it been necessary for us to 
cousider it as a point of law. 


fair contest against the skill of the others. 
But in this case the owner of the site where 
this gambling is oarried on does not pit his 
skill at all against any body. He does not 
play but takes the money of the public for a 
consideration which on the facts found in 
this case amounts to nothing at all; it being 
found that no body ever wins or ha9 the 
slightest chance of winning except by pure 
accident. If the matter, therefore, was res 
integra we should be prepared to hold as a 
matter of law that neither this ring-game 
as described in this case, nor any other ring- 
game kept for profit of a man who does not 
play himself, can fall within the exception 

in section 10 of the Act. 

But there is still a further point which 
has not been dealt with in the previous 
decision, and that is that, the onus to show 
that any offence falls within a general excep¬ 
tion of the Act is upon the defenc°, and it 
is for the defence to show in order to bring 
the case under section 10 of Act II of 1867 
that the game played is a game of mere 
skill. This certainly has not been shown in 
this case, nor does the learned Judge who 
made the reference pretend that it has. But 
it is unnecessary for us to go further into 
the question of law, inasmuch as iu this 
case at any rate the findings of fact conclude 
the matter, it being found as a fact that 
this particular gamo was not a game of mere 
skill. It cannot be said to fall within the 
exception. 

The conviction and sentence must, therefore, 
bo upheld and the papers returned to the 
learned Sessions Judge. 

Conviction and sentence upheld . 


UPPBR BURMA JUDICIAL COMMIS- 


There is a further point which we wish 
to set out and which was not apparently 
discussed in llari Singh's case (1), and that is 
that the games of skill spoken of in sec¬ 
tion 10 obviously refer to a game where 
there are two parties pitting their skill 
against each other. In billiards two men 
play against each other for m:.my and in 
whist one pair of persons play rs puttiers 
against the other pair pitting their skill in a 


SION UR’S COURT. 

Criminal Revision Cask No. 559 (p 1913. 

October 30, 1913. 

Present: — Mr. Saunders, A. J. C. 

Ml TURIN— Afpucant 


versus 

N G A PO N V U N — RKsrON ornt. 

Criminal Procedure Code ( Act V of 1898), 
— M>n nfena nee 

! iitht'i old i,/d/ 

lives with him. 


of child — Mother's ability to Maintain 
n»n — l*onu tulo ofjer to Maintain if child 
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A father is bound to maintain his child whatever 
the position of the mother may be and merely sending 
a man to go and ask the child to come and live with 
the father does not amount to an offer to look after 
him and cannot absolve the father from his responsi¬ 
bility to maintain him. 

Mr. Bose , for the Applicant. 

Mr. M. S. Mukerjee , for the Respondent. 

ORDER.—The applicant sought to obtain 
an order for the maintenance of her son 
aged about 12 from the respondent. The 
paternity of the child is not denied and the 
respondent said that he had never neglected 
to maintain the child, that he had asked 
for the custody of it and made several offers 
to maintain the child on condition that he 
lived with him. The Magistrate after record¬ 
ing evidence declined to make an order and 
the applicant now comes to this Court in 
revision. 

Most of the reasons given by the learned 
Magistrate appear to be erroneous. “I 
consider that the complainant is able to 
maintain Tha Gyaw without assistance from 
accused.” This is no reason. The father 
if he is able to do so is bound to maintain 
his child whatever the position of the mother 
may be. Whether she makes the application 
to annoy the father or not is immaterial. 
It is also immaterial that when the boy 
goes to see his father, the father gives him 
a little money and once gave him a longyi . 
Obviously the father does not provide 
sufficient funds for his maintenance. It is 
not necessary for a mother to prove that 
she had asked the father to support the 
son and the father has refused. The mere 
fact that it is necessary to . institute pro¬ 
ceedings may be taken to prove the neglect 
of the father. 

The property which was made over to the 
mother at the time of the divorce, she says, 
has all been dissipated, and this is borne 
out by the evidence of the respondent’s 
own witnesses, Mg. Yo and Mg. Shwe 
Tin. 

There does not appear to be any evidence 
of any bona fide offer to support the son 
if he would live with his father. Mg. 
Si, the respondent’s witness, says that he 
went and asked Tha Gyaw, the child, 
and Tha Gyaw replied: “l won’t live with 
him.” This man is the respondent’s tenant. 
It is obviously absurd to suggest that this 
invitation given to the child can amount 


to an offer to look after him, aud on the 
authority of Mi Saw v. S. (1) such an offer 
cannot absolve the father from his responsi¬ 
bility to the latter. 

The respondent is bound to maintain the 
child. The appellant says that it costs her 
Rs. 7-8 a month. From the evidence the 
respondent is clearly able to pay this sum, 
but there has been some exaggeration on 
the appellant’s part and I think it will be 
sufficient if the father pays Rs. 6 a month. 
There will be an order, therefore, for the 
payment of this amount. 

Application accepted. 

(1) 7 Inch Cas. 400; 11 Cr. L. J. 4SS; l U. B. K. 
(19J0), I, 1. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No. 1113 of 

1914. 

January 24, 1914. 

Present: —Mr. Justice Johnstone. 

MUHAMMAD SHARIF — Accused— 

Petitioner 

versus 

Lila DHANPAT RAI — Complainant— 

Respondent. 

Criminal Procedure Code Gift V of 1898), s. 145 — 
Omission to record preliminary order before summoning 
opposite party—Omission to a fli c copy on the property 
in dispute, effect of — Revision, parties to. 

An omission to record a preliminary order before 
issue of summons to the opposite party or to affix 
a copy of it to a conspicuous place at or near the 
subject of dispute, as required by clauses (1) and (3) 
of section 145, Criminal Procedure Code, is not fatal 
to the jurisdiction of the Court to proceed with the 
case under section 145, Criminal Procedure Code, 
when an order directing the parties to put in written 
statements has been once recorded in the presence 
of the parties and they have understood the nature 
of the proceedings. . 

The Chief Court will not interfere on revision with 
the order of a Magistrate under section 145, Criminal 
Procedure Code, where it is inconvenient and un¬ 
necessary to do so, even though such order is based 
on irregular procedure, as it is not usually the 
practice of the Chief Court to interfere on revision 
in a civil or quasi civil case when the party asking for 
revision has got a regular remedy at his command. 

An omission to make a joint owner of the pro¬ 
perty a party to the revision is immaterial where 
no mention is made of such joint owner in the order 
of the Magistrate and only one man has been declared 
to be in possession. 
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Sheikh II '<//;/*/" :m»l Derr Khan v. Darya Narain 
Nag, 25 W. R. 74 Oireferred to. 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Magistrate, 1st Class, Lahore, dated 23rd 
June 1913, declaring Lala Dhanpat. Rai 

complainar t to ho entitled to the possession 
of the plot of land, marked ‘A on the plan, 
until evicted therefrom in due course of law. 

Mr. Michael , for the Petitioner. 

The Hou’ble Mr. Shacli Lai , R. B., for the 
Respondent. 

JUDGMENT.—The records were sent, for 
in this case by the Hon’ble Mr. Justice Ratti- 
gan in order to verify grounds 1 and 2 which 
are connected with matters of procedure. I 
have now heard the case argued and have 
examined the record. On 15th November 
1912, Lala Dhanpat Rai preferred a complaint 
under sections 448, Indian Penal Code, and 145, 
Criminal Procedure Code, against Muhammad 
Sharif and others and his statement was re¬ 
corded on solemn affirmation. No order on this 
complaiut. is apparent on the record, but we 
must assume that summonses were issued 
to the accused persons, because on the 20th 
of November 1912, the parties were all 

present and certain orders were passed. 
The case was adjourned two or three times, 
and on 18th of January 1913 evidence 

was taken. After that from time to time 
evidence was taken on various dates and 

finally on the 23rd of June, 1913, the order 
was passed against which the present revi¬ 
sion is Bled. That order is to the effect that 
Lala Dhanpat Rai is entitled to tho posses¬ 
sion of the plot of land marked ‘A* on the 
plan, Exhibit PI, until evicted therefrom 

in due course of law, and that all parties are 
forbidden to make any disturbance of such 
possession until such eviction. 

Muhammad Sharif comes up to this Court 
and objects, firstly , that tho Magistrate made 
no preliminary order in writing as is required 
by section 145, clause 1, Criminal Procedure 
Code, and, therefore, the whole proceedings 
are void. It. is truo that there is no such 
order as is contemplated by section 145, 
clause 1, as having been written before the 
accused persons were summoned; but in tho 
presence of the parties t.heio is no doubt, 
that orders were recorded to the effect, t hat 
they should put in written statements as 
required by the said clause 1, and if seems 
leoar that the parties quite understood the 


nature of the proceeding which was going 
on. It may bo, in view of such rulings as 
Sheikh Munglo aud Peer Khan v. Durga Narain 
Nag (1) that, strictly speaking, the Magis¬ 
trate had no jurisdiction to summon the 
parties; but when the parties were once 
before him, he seems to have recorded an order 
which essentially complies with clause 1, 
section 145, aforesaid. Therefore I am not 
disposed to hold that his proceedings, there¬ 
after, were wholly without jurisdiction on this 
account. 

It is next objected that the provisions of 
clause III, section 145, Criminal Procedure 
Code, have been completely ignored. There 
is no doubt that no copy was affixed to any 
conspicuous place at or near the subject of 
dispute, but here again it does not seem 
to me that this omission is fatal. The parties 
were present in the Court aud they had 
every opportunity of knowing what the 
dispute was about. 

Mr. Shadi Lai for the respondent objected 
that Manohar Lai, who seems to be a joint 
owner of the house with the respondent, 
should have been made a party to this revi¬ 
sion. I overrule this objection, because the 
order of the Magistrate does not meution 
Manohar Lai at all, and it is Lala Dhanpat 
Rai alone who has been declared to be in pos¬ 
session of the land in dispute. 

There is no sufficient, ground for inter¬ 
ference on tho merits, and oven if my opinion 
was that the order of the Magistrate was 
wrong it. seems to me that it would have 
been inconvenient and unnecessary for me 
to interfere. The proper course for Muham¬ 
mad Sharif ro adopt is to briug a civil 
suit, to prove his title to the property. This 
is an easy and straightforward remedy for 
him to adopt, and it- is not- usually the 
practice of this Court to interfere ou 
the revision side in a civil or quasi civil case 
when the party asking for revision has got a 
regular remedy at his command. 

For these reasons I reject this petitiou and 
decline to interfere. 

Petition rejected . 

(1) 25 W. K. 74 Or. 
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PARVATANENI KAMAYYA V. fUSINADUNl TRIPURANTAKAM. RAJ RAJESWARI DEBI V . EMPEROR. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 562 of 1913. 

Criminal Revision Case No. 455 of 1913. 

January 23, 1914. 

Present : — Mr. Justice Sadasiva Aiyar. 
PARVATANENI KAMAYYA and others — 

Accused—Petitioners 

versus 

KASINADUNI TRIPURANTAKAM— 
Complainant— Respondent. 

Penal Code (Act XLV of 1860), st. 499 —Defamation 
— Privileged—Imputation contained in petition to higher 
authorities for redress of grievances. 

A statement made by a villager casting imputation 
on the character of a co-villager in a complaint to 
the higher authorities is privileged only if the impu¬ 
tation is substantially true and made in good faith. 

Abdul Hakim v. Tej Chandar Mukarji , .3 A. 815; 
A. W. N. (1881) 81; 6 Ind. Jur. 320, followed. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg¬ 
ment of the Joint 1st Class Magistrate of 
Bezwada, in Calendar Case No. 122 of 1912. 

The Hon’ble Mr. T. Richmond, for the 
Petitioners. 

Mr. V. Bamesam, for the Respondent. 

ORDER.—I am naturally not inclined to 
put any discouragement in the way of villagers 
courageously representing in their own 
names (and not anonymously or pseudo- 
nymously) to the proper authorities their 
views and grievances in connection with 
their village politics even if such represen¬ 
tation involves imputations against a co¬ 
villager. I am also inclined to agree with 
Abdul Hakim v. Te j Ohandar Mukarji (1), 
that a person may be held to have acted “in 
good faith for the protection of his interests” 
even if he has not established “that every 
word he has spoken or written is literally 
true”, provided his imputation is sub¬ 
stantially true. But, in the present case, 
the learned Magistrate in a very carefully 
considered judgment has found that the 
imputations were not substantially true and 
also he found absence in the accused of good 
faith (that is, absence of due care, attention 
and caution) having regard to the previous 
conduct of the village faction to which they 
belong, and I am not satisfied that inter¬ 
ference in revision with that finding of fact 
is called for. 

I, therefore, dismiss the petition. 

P etition dismissed. 

(1) 3 A. 815; A. W. N. (1881) 81; 6 Ind, Jur. 320. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 888 of 1913 

July 14, 1913. 

Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 

RAJ RAJESWARI DEBI and CHAROO- 
BALA DEBI— Accused—Petitioners 

versus 

The EMPEROR, at the Prosecution of 
ROH1NI KUMAR CHATTERJEE— 
Complainant—Opposite Party. 

Criminal Procedure Code ( Act V of 1898) j ss. 205 
526— Dispensing with personal attendance of ac¬ 
cused— Pardahnashin lady—Permission to appear bu 
Pleader—'Iransfcr of criminal case. U 

The accused, respectable pardahnashin ladies, were 
charged with offences under sections 307, 308 325 

and 326, Indian Penal Code. The High Court al° 
lowed them to appear at the inquiry or trial by their 
Pleader or Pleaders, subject to their having to appear 
befoie the Court to hear the sentences passed, should 
the case be proved against them and the trial end in 
a conviction and also directed that should the case 
be committed to the Court of Session, the personal 
appearance of the ladies should be dispensed with till 
the Sessions Judge passes his order. 

The case was transferred from the Magistrate who 
had refused to dispense with the personal appearance 
of the ladies. 

FACTS.—The facts will appear from the 
following petition of the accused to the Hiffh 
Court:— 

That your petitioners are pardahnashin 
ladies of respectability and belong to the 
well-known Mookerjee family of Krishnaghur 
your petitioner No. 1 being the mother and 
your petitioner No. 2 being the wife of one 
Sarcda Prosad Mookerjee. 

That the said Saroda Prosad Mookerjee has 
married another wife, named Sacbindrabala 
Debi alias Jay a. 

That it appears that on the 5th May 1913 

the opposite party, by a petition in writing 

charged your petitioners and the said Saroda 

Prosad Mookerjee and his sister Hari Dasi 

Debi with offences under seotions 326 307 

308 and 325, Indian Penal Code, to wit’ 

with haying voluntarily caused grievous hurt 

to his sister, the said Sachindrabala Debi 

by setting fire to her cloth with the result 

that she was burnt in some portion of her 
body. 

That the Sub-Divisional Magistrate of 
Sudder Sub-Division of Nadia, to whom 
the above petition was presented, held an 
inquiry into the matter prior to the issue of 
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processes on your petitioners, without examin¬ 
ing the Hai<1 complainant on oath under 
section 2C0 of the Criminal Procedure 

Code. 

That. it. appeared daring the course of the 
said inquiry that the said SchinJrabala 
Debi had made conflicting statement as to the 
occurrence at different times and places, 
sometimes attributing the barns to an 
accident and sometimes to your petitioners. 

That it is admitted by the prosecution 
that when the said Sachindrabala Debi first 
met the opposite party on the 25th April last 
she ascribed the whole thing to an accident 
and repeated the same thing to the Sub- 
Inspector. 

That, the said complainant alleges that 
the said Sachindrabala Debi after her removal 
from her husband’s house by the opposite 
party gave out that your petitioners had 
tortured her by burning her, as she bad 
wasted some kerosene oil in attempting to 
light the oven. 

That the complainant further alleges that 
she related the said version to the Civil 
Surgeon and the Assistant Surgeon who were 
called in to attend upon her but the said 
Civil Surgeon, in his deposition given on 
the 15th May 1913, does not state that, he 
was told any such thing, and (lie Ass.stant 
Surgeon in his evidence stated that on the 
first day sho had said that the burning 
was accidental but after a few days when 
in the house of her brother’s relations, she 
spcke of violence. 

That it. will appear that, the said Magis¬ 
trate before recording the evidence of the 
said Medical Officers, which he did on the 
151.h May 1913 in the conr.se of his inquiry, 
had privately interrogated them as to the 
said allegations from a perusal of some Police 
papers, as will appear from his order dated 

the 9th May 1913, which is as follows: — 

"Some Police papers have been sent, to me 
but not, all. I want all the Police papers 
positively to-day. I interrogated the 
Assistant, Surgeon on the 6fch instant and 
came to know that, the injured woman had 
made conflicting statements before him 
regarding the injuries on her person at, 
different times. 1 also saw the Civil 
Surgeon on the 7th instant, and came to 
know that ho knew nothing personally about 
the torture”. 


That by his order dated the 15th May 
1913 the Magistrate summoned your 
petitioners to take their trial under section 

326, Indian Penal Code. . 

That on the 16th May 1913 the complainant 
by a petition prayed that warrants instead 
of summonses should bo issued against your 
petitioners alleging that they were not likely 
to appear on mere summous, but the Magis¬ 
trate recorded the following order: I see 

sufficient, reason for issuing warrauts against 
the accused in the first instance. 

That on the 27th May 1913 your petitioners 
prayed that they may be allowed to appear 
by a Pleader, regard beiug bad to their 
status in society and to the fact that they 
are pardaln.isliin ladies of respectability and 
t.o the fact that they will be greatly humiliat¬ 
ed in society, if compelled to appear iu 
person in Court. 

That in making his submissions to the 
said petition your petitioners’ Counsel 
drew the attention of the Court to 
the conflicting statements of the said Sachin- 
drabala Dabi and denied that, a priiwi fane 
case had been made out against your 
petitioners, but the Court remaiked that 
the statements said t.o have been made by 
the girl in the first, instance were due to the 
fact of her being then under your peti¬ 
tioners’ influence and under the same roof 
with them, and they are not to be relied on. 

That, on the said date the Conit below 
injected your petitioners’ prayer to be excus¬ 
ed from personal attendance. 

That, your petitioners maintain I hat they 
are totally innocent, that, this 5 false case 
has been brought, by i be brother and relations 
of the said Sachindrabala Debi on acomiut 
of private spite and fam ly quarrel. \our 
petitioner, Cliavoobala Debi, who is the co-wife 
of the said Saehindra Bala Debi, having been 
reconciled with and taken baok by her 
husband Saroda Prosad Mookerjte, the 
object of the opposite party is to bring 
disgrace upon the women of the household 

by insisting on their personal attendance in 

Court. 

That, your petitioners further apprehend 
that they will not have a fair and impartial 
trial before Baba N. Kb Ohftudhry, Deputy 
Magistrate, regard being bad to the part 
which ho has taken ir» the inquiry 
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to the extra-judicial information which lie 
has sought for and received by interrogating 
persons on matters connected with the 
case behind the back of your petitioners. 

That the said Magistrate has further dis¬ 
qualified himself from trying the case by 
reason of his observations referred to in 
paragraph 13 which makes it doubtful whether 
he has au open mind in regard to the case. 

That your petitioners are advised and submit 
that the order of the 27th May 1913 should 
be set aside and the case transferred from 
the file of the said Babu N. K. Chaudhuri. 

The following is the order of N. K. 
Chaudhuri, Esquire, Deputy Magistrate of 
Krishnagar, dated 27th May 1913: — 

“Accused Saroda Prosad Mukhopadhya 
appears. Raj Rajeswari Debi and Charoobala 
Debi do not appear. They apply to appear 
by Pleader. Their Counsel urges that they 
should be allowed to appear by Pleader 
unless some legal and satisfactory evidence 
has been adduced against them. But in this 
case I have already held a preliminary inquiry 
and have issued process after careful con¬ 
sideration. Moreover, the complainant and 
the accused are all pardahnashin ladies of the 
same status and position in society and I 
see no sufficient reason why I should dispense 
with the personal attendance of the accused 
ladies in this case. The complainant is 
lying ill and from the report of the Assistant 
Surgeon it appears that she won’t be able to 
appear for a fortnight more. The case is 
accordingly adjourned to 10tn June 1913. 
Saroda Prosad Mukhopadhya undertakes to 
produce the other accused in Court on that 
day. Warrant need not be issued against 
them. Saroda Prosad Mukhopadhya may be 

released on bail of Rs. 200 ” 

The accused moved the High Court and 
obtained this Rule. 

Mr. J. N. Roy, Counsel and Babu Abani 
Bhushan Muhherjee, Vakil, for the Petitioners. 

Babu Srish Chandra Ghowdhury , Junior 
Government Pleader, for the Crown. 

JUDGMENT.—We have considered the 
facts of this case, so far as they appear, 
on the two questions before us, namely, 
Hrst, the appearance of the petitioners before 
the Magistrate by a Pleader and secondly, the 
transfer of the case from the Court of Mr. 
N. K. Chowdhuri to some other Magistrate 



for inquiry or trial. On both these points, 
our view is in favour of the petitioners. 

We direct that the two petitioners be 
allowed to appear at the inquiry or trial by 
their Pleader or Pleaders, subject to their 
having to appear before the Court to hear 
the sentences passed, should the case be 
proved against them and the trial end in a 
conviction. Should the case be committed 
to the Court of Session, the personal appear¬ 
ance of the ladies may be dispensed with till 
the Sessions Judge passes his order. 

As regards the second question, we direct 
a transfer of the case from the Court of Mr. 
N. K. Chowdhuri to such other Magistrate 
as the District Magistrate may appoint for 
the purpose of the inquiry or trial of the case. 


ttlCrti UUURT. 

Crimcnil Miscellaneous Petition No. 351 

of 1913. 

December 19, 1913. 

Present:— Mr. Justice Ayling and 
Mr. Justice Tyabji. 

In re KSHATRT SIVA SINGH— 
Petitioner — A ccjsed. 

Criminal Procedure Code (Act V of 1898) $ 476— 

Step, taken five months afterclose o] trial—Order 'without 
jurisdiction. 

Where a Magistrate acts under section 47G of the 
Code of Criminal Procedure, five months after the 

close of the trial, and there is no explanation for 
the delay, the Magistrate acts without jurisdiction 
Aiyalcnnnu Pillai v. Emperor , 1 Tnd. Cas. 597-32 

^ T * ** 19 M.L. J. 42, 5 

or. I j. J. 41, followed. 

Petition praying that in the circum¬ 
stances stated therein the High Court will 
be pleased to revoke the sanction accorded 
by the Deputy 1st Class Magistrate of Ellore 
Division, in Miscellaneous Case No 7 of 1913 

(C. C. No. 4 of 1913.) 

Mr. A. Venhatarayaliah , for the Petitioner. 

The Public Prosecutor , for the Govern¬ 
ment. 


ORDER —The case against the petitioner 
closed on 2S:h December 1912; but the order 
under section 47d, Criminal Procedure 
Code, was only passed on 7th June 1913 and 
the notice to the petitioner to show cause 
against the passing of such an order only 
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issued on 3rd May 1913. There is no satis- 
factory explanation for the delay. 

Following- the Fall Bench ruling in 
Aiyakannu Pillai V. Empsror (1), wo must sot 
aside the Magistrate’s order as one passed 

without jurisdiction. 

Order set aside. 


( 1)1 I ml. Cas. 597;32]M.49 (F. B ); 4 M. L. T. 404; 
10 M. L. .T. 42; 9 Or. L. J. 44. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 133 or 1914. 

March 19, 1914. 

Present: — Mr. Justice Tudball. 

WILLIAM CECIL KEYME Ft —Appellant 

versus 

EMPEROR—Opposite party. 

penal Code (Act XLV of 1860), .s'. 406 —Criminal 
breach of trust. 

The complainant gave money to the accused on 
condition that he would purchase a motor car and 
sell it and return her the money with half the profits. 
The accused applied the money to other purposes: 

Held , that the accused was not guilty of criminal 

breach of trust. 

Appeal against an order of conviction 
passed by the Joint Magistrate of Benares 

on 15th January 1914. 

Mr. 8. 0. \luker)i , for the Appellant. 

The Government Advocde , for the Crown. 

JUDGMENT.—The appal’a R William 
Cecil ICeymer has been convicted of the 
offence of criminal breach of trust 
under section 406 of the Indian Penal 
Code and sentenced to one day’s im¬ 
prisonment and a fine of Rs. 250. The 
offence charged against him was in respect 
of a sum of Rs. 1S2 which he admitted¬ 
ly received from the complainant Mrs. 
Williams. The question which arises for 
decision is, whether under the circumstances 
of the case, the appellant is criminally 
liable or only civilly liable. He went to 
Mrs. Williams and told her that it was 
possible to purchase a motor car at an 
auction sale in Calcutta for a certain sum 
of money, that he was short of money 
by a certain amount and she agreed to 
let him have as much ns she 
condition being that half the 
the transaction should be paid 
the use of the money. The idea was that, 
{dm car should lie bought cheap and sold 


could, the 
profits of 
to her for 


at a higher price. If Mrs. Williams was 
merely asked for a loan then it is quite 
clear that the appellant oould have com¬ 
mitted no criminal breach of trust with 
respect to the money. It is an admitted 
fact that he purchased no car, that he put 
the money into his own pocket and appli¬ 
ed to other purposes. His case is that 
she lent the money to him. The Magistrate 
has held that the mouey was entrusted 
to him for a specific purpose, that is, in 
other words, that Mrs. Williams and he 
entered into partnership for the purpose 
of carrying out the purchase and sale of 
the car in question, that he took her 
share of the capital and instead of attempt¬ 
ing to carry out the agreement applied 
the money to other purposes. Mrs. Williams’ 
evidence as to the transaction leaves the 
matter in considerable doubt as to whe¬ 
ther the transaction was a loan or the 
entering into a partnership between the 
parties. She said: 4 *He told me at. my own 
house that he was going to Mackenzie 
Lyall’s auction and was going to bay a 
m »tor cir. He said he had not got 

enough money. He said if I could let him 
have the money he would share the profits 
with me after the car was sold. I said 
I would give him some money. He let 
me to suppose that the car was to be had 
for Rs. 460, hut as I had only Rs. 132 I 
gave him that.” The language of Mrs. 
William’s evidence is perfectly consistent 
with her meaning that the accused asked 
for a loan and that she gave him a loan 
on condition that he would carry through 
the transaction and would return the money 
and half the profits to her. If this was 
the transaction between the parties then in 
the eyes of the law there was no partnership 
between them aud the appellant cannot be 
said to have been guilty of criminal breach 
of trust if he applied the mouey, whioh he 
borrowed for one purpose, to another 
purpose. In a criminal case the charge 
must he clearly made out against the 

accused person before he can be convicted. 
In the present case it is extremely doubtful 
what the actual transaction was. The 
Magistrate ought to have taken greater 
trouble in clearly ascertaining from the 
witnesses what was the exact nature of the 
transaction between her aud the accused. 1 
allow the appeal, set aside the oouviotiou 
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and sentence and direct that the fine, if 
paid, be refunded. 

Appeal allowed . 


MADRAS HIGH COURT. 

Criminal Revision Case No. 385 of 1913. 

Criminal Revision Petition No. 311 

of 1913. 

October 21, 1913. 

Present :— Mr. Justice Samkarau Nair 
and Mr. Justice Ayling. 

November 7, 1913. 

Present: — Mr. Justice Miller. 

In re VILLAGE MUNSIF RAMASWAMI 
GOUNDEN and others—Accused 

— Petitioners. 

Criminal Procedure Code (Act V of 1898),s. 439 — 
Misappreciation of evidence — Revision. 

Miller and Ayling , JJ .—In revision, it is in the 
discretion of a High Court to exercise its power of 
going into the question of appreciation of evidence. 

K. C. Roy v. Akhil Metey , 22 C. 998, followed. 
Sankaran Nair , «/., (dissenting). — Where there has been 
misappreciation of evidence, and a convicted person 
claims to be heard to shew that the lower Courts have 
misappreciated that evidence, and that he has been 
unjustly convicted, it is not open to a Judge to say 
that it is within his discretion to permit or refuse 
him to do so or not. 

No doubt, the sections only say that the High 
Court may interfere in revision, but “may” is the only 
word that could be used. 

PetitioD, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the District Magistrate of Salem, 
in Criminal Appeal No. 8 of 1913, preferred 
against that of the Sub-Divisional 1st Class 
Magistrate cf Sankari in Miscellaneous Case 

No. 59 of 1912. 

This case coming for hearing on 15th Octo¬ 
ber 1913, upon perusing the petition and the 
judgments of the lower Courts and the record 
in the case and upon hearing the arguments 
of Mr. T. Rangachariar for the petitioners 
and of the Public Prosecutor on behalf of 
the Government and the cas3 having stood 
over for consideration till this day, the 
Court made the following 

ORDER. 

Sankaran Nair, J.—The facts are thus 
britfiy stated by the District Magistrate: 
‘The case is a serious one. For years the 
villagers of Edbagansalai have kept down 


the prices of the local toddy shops by com¬ 
bination, using their ill-gotten gains for 
various communal purposes. An attempt 
was made by an outsider three years ago 
to defeat the combination but failed.” It 
appears from the evidence that the villagers 
refused him land, food and water and he 
had to give up his business and pay a 
fine. In 1913, another outsider, who is 
the complainant in the case, came forward 
at re-sale of the shop. The District Magis¬ 
trate finds that on that occasion threats 
of a sinister character were used to deter 
him from bidding, aod accused Nos. 14 to 
18 and 26 are the persons who are found 
by the District Magistrate to have used 
such threats. A fter the re-sale to the com¬ 
plainant be had difficulty in getting the 
trees marked and in getting a shop in 
the village for the sale of toddy. Three of 
the petitioners here, who are accused Nos. 
4, 5 and 19, are amongst the persons who 
endeavoured to thwart him. The District 
Magistrate then states : ‘‘The villagers 
had the audacity to hold a panchayat and 
pass resolutions to take every possible 
means of ostracising him and rendering his 
position insupportable;” and the persons who 
took a prominent part in doing so are the 
petitioners Nos. 1, 2, 3, 5, 7, 11, 12, 15 
and 16. 

In the case of the persons above-named, 
he confirmed the order of the Sub-Divi¬ 
sional Magistrate directing them to execute 
bonds to keep the peace for a period of 
one year. 

So far as the accused Nos. 12, 14 to 
18 and 26 are concerned the finding of the 
District Magistrate is supported by the 
evidence of the complainant and certain 
other witnesses, who, no doubt, are interested 
persons. But their evidence is corroborated 
also by other witnesses; and though the 
evidence appears to be suspicious in some 
respects, in revision I am not prepared to 
say that the lower Courts should not have 
accepted it. I confirm the order of the lower 
Court. 

Next, as regards the petitioners Nos. 4 
and 19, the finding is based upon the evi¬ 
dence of the 8th witness for the prosecution. 
His evidence is to the effect that he allowed 
the complainant to mark 6 cocoanut trees 
that belonged to him for toddy, but on the 
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accused Nos. 4 and 19 with another accused 
remonstrating with him and telling him 
that the villagers had decided not to give 
any trees to the complainant he told him 
that he could not give the trees. He 
says that he was afraid of going against 
the wishes of the villagers. Subsequently 
the Station House Officer and others went 
to him and at their request he says he 
gave him three trees. It may be that 
the complainant has a cause of action 
against the accused Nos. 4 and 19, or those 
for whom they acted fcr having interfered 
with him, but I do not see how this is 
any evidence against these accused that they 
ate likely to commit any breach of the 
peace. I would, therefore, set aside the order 
of the lower Court so far as these accused 
are concerned. 

As to the other accused persons Nos. 1, 
2, 3, 5, 7 and 11 the District Magistrate 
does not find that the villagers did anything 
illegal or that they weie not within their 
rights in holding a panchayat and passing 
resolutions to ostracise the complainant. 
Of course, if they did anything illegal for 
the purpose of ostracising tho complainant, 
then they will be guilty. Otherwise I do 
not see why they were not entitled to do 
so. The villageis are eutitled to hold a 
panchayat to prevent a stranger from com¬ 
ing to their village to sell toddy and to 
take any steps not illegal or unlawful, 
even to the extent of rendering his position 
insupportable. The evidence against them 
is to the effect that they said: “Wo should 
decide that nobody should lot their trees to 
him for being tapped. Wo should not give 
a site for the shop. We should not pay 
for toddy if we diink in the shop. Wo 
should have our trees marked for Pothanur 
and other trees and thus spoil him. Wo 
should damage tho spathes.” The sentence 
which is material is that, last one in which 
they say they should damage the spathes. 
Tho other witnesses give similar evidence. 
There are a few incriminating words 
amidst a largo number of others which 
are not illegal or unlawful. The witnesses 
do not say whether all of them spoke tho 
sumo words or whether some of these 
sentences were spoken by a few of the 
accused and the rest, by others. In fact, 
the evidence is indefinite and vague. It 


does not bring home to any one of the 
accused the incriminating words, and a 
person should be responsible only for the 
words he used or spoken with his consent, 
express or implied. The District Magistrate 
has rightly found that the panchayat are not 
responsible for the words spoken by some 
and accordingly set aside the order against 
many of them. It follows it appears to me 
that, unless the evidence is clear that these 
accused spoke tho incriminating words, no 
order should b9 pas3ed against them. The 
evidence, moreover, is of interested witnesses. 
The truth appears to be that these villagers 
adopted towards the complainant the same 
tactics which weie successful in the case 
of bis predecessor. But the witnesses have 
put a few incriminating words in their 
mouths to bring them within the clutches 
of the criminal law. I am, therefore, of 
opinion that the order of the lower Court 
so far as these accused are concerned must 
be set aside. 

It. was then suggested that in revision we 
are not entitled to interfere with the oder of 
the lower Court, if there is evidence to sup¬ 
port the finding. lam nob prepared to say 
that so far as these accused aro concerned that 
there is no evidence to support tho findings. 
But it. has now been settled by a series of 
decisions of this Court and of the Bombay 
and Calcutta High Courts that in revision it 
is open to the High Court to- consider 
whether there has been any misappreciation 
of evidence; and if the Court ha9 power 
to do so and if a convicted person claims 
to bo heard to show that the lower Courts 
have misappieeiated tho evidence in the 
case and that ho has been unjustly convicted, 
it is not, in my opinion, open to a Judge to 
say that. it. is within his discretion to permit 
or refuse him to do so or not. N) doubt 
tho sections only say that the High Court 
may interfere in revision, but. I think the 
word is tho only word that oould 

bo used in the sections. It is to bo re¬ 
membered that a difference of opinion in the 
appreciation of evidence does not necessarily 
lequiio an interference with tho order of 
tho lower Court which may be upheld on 

other grounds. 

1 would, therefore, modify the order of the 
lower Court as indicated above. 
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Ayling, J.—As regards tbe accused 
Nos. 4, 12, 14 to 19 and 20, I agree in the 

view taken by my learned brother. There 
is undoubtedly sufficient evidence cn lecord 
to justify the order for security in the case 

of accused Nos. 12, 14 to IS and 26; and I 

would decline to interfere. 

Against the accused Nos. 4 and 19 there 
is nothing but the evidence of the prosecu¬ 
tion witness No. 8 to the effect that they 
and the 5th accused asked him not to 
give trees to the prosecution witness No. 1 
for tapping, as the villagers had decided 
that no trees should be given. No threat 
is alleged, and I do not consider that this 
evidence is such that any Court could 
legitimately draw the inference that these 
accused were likely to commit a breach 
of the peace. I agree that the order as 
regards these accused (Nos. 4 and 19) should 
be set aside. 

There remains the case against the other 
accused Nos. 1, 2, 3,5,7 and 11. The 
evidence against them relates to the 
panchayat , in which the District Magis¬ 
trate finds them to have taken a prominent 
part. The proceedings at this panchayat 
are described by the prosecution witnesses 
Nos. 1, 3, 4 and 7. Naturally the accounts 
given by these witnesses of what was said 
are not identical: it would be very suspicious 
if they were. 

The prosecution witness No. l’s account 
jas been given in the judgment of my learned 
brother. The prosecution witness No. 3, 
after referring to a special threat of the 
12th accused to set fire to the shops, 
continues: “They (the villagers) also said 
that if liquor was ever drunk, no payments 
should be made, that no site should be 
given for locating the shop. They also 
said we should be beaten when going to our 
houses from the shops. They said that I 
should be treated like Sengoda Pathan in 
the matter of cattle. 1 am afraid of the 
villagers. Now 1 always go with two or 
three people from my shop to the village. It is 
all cut of fear for their threats.’** 

The prosecution witness No. 4 says that, 
when the prosecution witnesses Nos. 1 and 3 
refused to give up the shops, “Then the 
villagers threatened them. They said that 
ncne should drink at their shops, that 


none should exchange fire and water with 
them, that they should be subjected to all 
losses, that none should pay for liquor 
drun k, that the spathes of th6 marked 
trees should be damaged, that site should 
not be given for the location of tbe shop, 
and that the shops, if constructed, should be 
set fire to.” 

The prosecution witness No. 7's account 
is much like that of th9 prosecution wilccss 
No. 1. 

It seems to me that if the general 
sense of these four accounts be regarded, 

it shows that such threats were express¬ 
ed and such a spirit manifested on tbe 

part of those assembled as to render it 
likely that a breach of the peace would 
bo committed by any of them and especially 
by those who took the most prominent 
part in the proceedings. The District 

Magistrate has. in the exercise of his 
powers under section 125, cancelled the 
bonds of those who are simply stated to 
have been present, taking a lenient view of 
* heir conduct, but the six persons whose case 
I am now considering are stated to have 
been tbe prominent members of the panchayat 
both by the prosecution witness No. 7 and 
by the prosecution witness No. 1, who 
represents them as the spokesmen. I do not 
think it is necessary in a case of this 
kind to prove the words uttered by each 
individual. 

This evidence appears to have been 
accepted in the Courts below, and 
in my opinion, it affords a sufficient basis 
for the order sought to be revised. 

It seems to me that this is as far as we 
need go. I may remark that I see no 
reason why the evidence I have referred to 
should not be accepted: but I certainly do not 
think this is a case in which the Cnirt 
is called to exercise its power (in my view 
a discretionary power) of going int>tho 
question of appreciation of evidence. I would 
refer to a single case only, Kashab Chunder Hoy 
v. Akhil Meley (1), for a succinct summary 
of the general principles which should guide 
a High Court ' in the exercise of its 
powers under section 439, Criminal Procedure 
Code. ■ 

With great respect, therefore, I feel con- 


(1) 22 C. 998. 
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strained to differ from the view taken by 
rav learned brother: and would dismiss 
t,be petition in so far as it relates to these 

““bt^he Court —The case of the accused 

N s 1 2 3, 5, 7 and 11 wil1 be P° sted before 

a °third Judge under section 429, Criminal 
Procedure Code. The order of the lower 
Courts so far as the accused Nos. 4 and 19 
are concerned is set aside and as against the 

rest, confirmed. „ , 

This case coming on for hearing under 
sections 439, 429 of the Criminal Procedure 
Code, upon perusing the petition and the 
judgments of the lower Courts and the 
opinions of the Hon’ble Mr. Justice Sankaran 
Nair and the Hon’ble Mr. Justice Aylu.g in 
respect of the case of the aooused Nos. 1, 2, 3, 
5 7 and 11, embodied in the judgment- of 

the Court herein dated 21st October 1913 
and the record in the case and upon hear¬ 
ing the arguments of Mr. 7'. liar.gc.chaiiar 
for the Petitioners and of the Fublic Fro • 
secutor , for the Government the Court made 
the following 

OR n K R, 


Mn.LErt, J.— Both the learned Judges who 
heard the case were of opinion that it can¬ 
not be *aicl that there is no evidence to 
justify the order; I agree with Ayling, J., 
that the evidence of the prosecution 1st, 3rd, 
4th and 7th witnesses is credible, and I con¬ 
sider it ext-romely probable that the threats 
which they describe were uttered by persons 
in the panchnyat. The panchayat was con¬ 
vened for the purpose of intimidating the 
pm-(j}^aser at, the auction, and that, it did 
its work by threats is only what, one would 
expect. The prosecution 1st, witness says 
the 1st, 2nd, 3rd, 5th, 7(h and 11th accused 
were among the persons who called him up 
and put the matter to him and actually 
threatened him with mischief to the trees 
which he should mark. General corrobora¬ 
tion is afforded by the prosecution 3rd, 4th 
and 7th witnesses, and I can see no sufli- 
cient, reason to bold that the District Magis¬ 
trate was wrong in accepting it,. 


I agree with Ayling, J., that thero is no 
ground for interfering with the order of the 
District Magistrate in regard to the accused 
before me. 

As to the power of I ho Court hearing a 
case in revision, i do nut propose to say any- 


[ttU 

thing, but I desire to guard myself from 
being taken to concur in the proposition of 
law laid down by Sankaran Nair, J. 

The petition of the accused Nos. 1 to 3, 5, 
7 and 11 is dismissed. 

Petition dismissed . 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 1215 of 1913. 

March 5, 1914. 

Present-. —Justice Sir George Knox, Kt. 
RAMESHWAR and others—Applicants 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 18939, ss. 112, 
167 — Remand to Police custody — Magistrate — Jurisdic¬ 
tion-Action under Chap. VIII , when justified. 

Section 167 of tho Code of Criminal Procedure , 
does not appoar to havo beon framed for cases in } 
which action is taken under section 112 of tho CodoJ 
A. Magistrate acting under Chapter VIII of thdj/ 
Codo has no power to act until after ho has rooordec^ 
an oidor in writing under sootion 112. No person 
is to be called upon to show causo why an order should 
not bo mado against him until thero is before the 
Magistrate some information which such Magistrate 

' has reason to boliovo. _ j 

The Codo givos a Magistrate no powor to issue! 
summons, warrant or order of detention until he has! 
first upon his table something recorded by him ini 
writing showing tho ground upon which he is taking" 
action. 

Crimiual revision from au order of the 

Magistrate of Gorakhpur. 

JUDGMENT.—Rameshwar and two others 

were arrested by t.he Police presumably in 
exercise of powers either under section 54 
or 55 of the Code of Criminal Procedure on 
the 23rd of June 1913. They were not 
produced before the Court, until the -5th of 
June 1913. The Police upon producing them 
before the Magistrate asked for au order of 
remand, that, order of remand was granted. 
So far as the record shows the order of 
remand was the usual order passed under 
section 167 of the Code. Section 167 does not 
appear to have been framed for cases in 
which action is taken under sectiou 112 of 
the Code. In any case a Magistrate acting 
under Chapter VIll of the Code has no 
power to act until after be has recorded an 
order in writing under section 112. If 
case had been properly dealt with, the 
Magistrate should under section 112 have 
made aironlor in writing setting forth the 
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substance of the information received, the 
amount of the bond to be executed, the 
term for which it was to be in force, and the 
number, character and class of sureties 
required. That order should then and there 
have been read over to Rameshar and others 
under section 113. • The case was not one 
whiah fell under section 114, for Rameshar 
and others were present in Court. After 
the order had been read over the Magistrate 
should have proceeded to inquire into the 
truth of the information upon which action 
had been taken and to take such further 
evidence as might appear necessary. In 
brief no person is to be called upon to shew 
cause why an order should he made against 
him until there is before the Magistrate some 
information which such Magistrate has 
reason to believe. The Magistrate has only 
to read section 114 carefully and he will see 
that even when immediate arrest of the 
person is considered expedient there must be 
before the Magistrate a report or information 
and the substance of that report or inform¬ 
ation must be recorded by the Magistrate. 
The Code gives the Magistrate no power to 
issue summons, warrant or order of detention 
until he had first upon his table something 
recorded by him in writing showing the 
grounds upon which he is taking action, 
o possibility is given or intended to be 
I iiven for persons to be detained by orders 
of a Magistrate, until the Magistrate has first 
by a separate order in writing shown that 
he has considered over the order which he 
is about to make and has reason to believe 
that suoh an order is required in the interests 
of the public. The detention between the 
25th June and the 2nd of July 1913 was 
action not warranted by law. The errors 
pointed out by this Court in Queen-Empress 
v. Babbua (1), In the matter of the petition of 
Daulat Singh (2) and Emperor v. Paimol 
Nai (3) have been repeated in the 
present case, and as loDg as they continue 
to bo repeated so long will persons whose 
cases should be promptly considered and 
decided, be kept in custody while the Police • 
lay themselves open to suspicion of ransack¬ 
ing the country round in order to justify the 


(1) 6 A. 132; A. W. N. (1883) 260. 

(2) 14 A. 45; A. W. N. (1891) 179. 

(3) 17 Iud. Cas. 571; 10 A. L. J. 351; 13 Cr. L. 
827. 
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action they have taken. In'the present case 
these persons were detained in custody for 
all but two months. Now if the Police had 
got together the information before they 
proceeded to arrest Rameshar and others 
this case could easily have been decided 
well before the 24th of June 1913. 

U°t the record be returned. 

Record returned. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 57 op 1914. 

Criminal Revision Petition No. 49 op 1914. 

January 23, 1914. 

Present'. —Mr. Justice Sadasiva Aiyar. 

In re THIRUVENGADA MUDALl— 
Accused—Petitioner. 

Criminal Procedure Code (Act V of 1898), s. 162 — 
Right of accused to get copies of statements to Police — 
Refusal—Reason — Statements under section 162, Crimi¬ 
nal Procedure Code'. 

An accused person is not entitled as of right to be 
furnished with copies of statements made under 
section 162, Criminal Procedure Code, to the Police 
and if a Magistrate refuses to furnish him with 
copies of such statements, it is not necessary for him 
to say in so many words that he does not think it 
expedient in the interests of justice to grant the 
copies to the accused. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Sessions Court of Chingleput, in Criminal 
Appeal No. 25 of 1913, confirming the con¬ 
viction and sentence by the 1st Class Deputy 
Magistral e of Saida pet, in Calendar Case No. 

120 of 1913. 

Messrs. Osborne and P. R. Narayanasami 
Aiyar, for the Petitioner. 

ORDER.—Though if the prosecution case 
is wholly true or the defence is wholly true, 
there could have been only one occurrence 
and either the occurrence now charged must 
be false or the counter-case in which some 
of the prosecution witnesses in this case were 
convicted must have been false, the learned 
Sessions Judge’s opinion that both the 
occurrences are true cannot be said to be an 
illegal finding, as each of the two contending 
parties would naturally try to make out 
that the only occurrence that took place was 
the only one in which their party received 
injuries. 
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Afl regards the statements made to the 
Police, “the Court” [under section 162 (1) of 
the Criminal Procedure Code] may, R R 
thinks it expedient in the interests of justice, 
direct that the accnsfd be furnished with a 
copy thereof.” Here, all that appears is 
that the Magistrate refused to furnish a copy 
of such statements to the accused. I must 
take it that he did not consider it expedient 
in the interests of justice to direct copies to 
be furnished. The accused is not entitled, as 
of right, to he furnished with any such copies 
and (as 1 understand section 162) it is only 
if the Magistrate considers it expedient in the 
interests of justice to grant such copies that 
the accused can obtain or use such copies. 
I do not think that Dadan dazi v. Emperor 
(1) or iS 'alt v. Emperor (2) is agaiust this 
view of mine, and 1 do not accept the argu¬ 
ment that unless the Magistrate says that it is 
not expedient in the interests of justice to 
grant, copies to the accused, the accused is 
entitled to get such copies or use them as 
evidence. 

I reject this petition. 


( 1 ) 

( 2 ) 


Petition rejected. 

a a 0. 1023; 10 C. W. N. 800: 4 Cr. L. .1. 70. 

2 Ind. Cns. 501; 36 C. 500; 10 Cr. L. J, 8S. 


NANHEYLAL t’. Musawmat RANIBAHU. 

Messers. 0. V. Ananthakrishna Aiyar and 
T. K. Oovinda Aiyar , for the Petitioner. 

The Public Prosecutor , for the Crown. 

ORDER.—When the mortgagor has got 
the security of the mortgage-money to 
compensate him for any damage caused by 
the mortgagees c:>mmitting small wastes, 
it, would require very strong evidence to 
justify the conclusion that a mortgagee 
openly cutting a few trees from the mort¬ 
gaged premises to repair a house on another 
portion of the same premises was guilty 
of an intent to cause wrongful loss and 
damage to the mortgagor when be so cut 
them down or that he knew it to be likely 

that such loss will be caused. 

The conviction for mischief cannot be 
supported and I set- it aside and order the 

fine to be refunded if levied. 

Conviction set aside . 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 


Criminal Revision No. 149 op 1913. 
September 11, 1913. 

Present: —Mr. Batten, A. J. G. 


N ANHEY1 i A L - Applicant 


MADRAS HIGH COURT. 

Criminal Revision Case No. 675 < v 1913. 
Criminal Revision Petition No. 516 op 1913. 

February 5, 1914. 

Present. — Mr. Justice Sadasiva Aiyar. 

In re C. M. RAMASAMIER— Accused— 

Petti* nkr. 

Penal Code (Art XLV of 1800), s. 42G — Mischief — 
Wrongful loss—Mortgagee culling trees lo rc[air house , 
whether guiltg. 

A mortgagee openly cutting a few trees on tlio 
land mortgaged to him in order to repair another 
part of the mortgaged premises is not guilty of mis¬ 
chief. 

Petition, under sections 433 and 439 of 
the Code ot Criminal Procedure, 1S9S, 
praying the High Com t to revise the judg¬ 
ment of the Court of tho Joint Magistrate 
of Malnpnram. in Criminal Appeal No. 62 
of 1913, prefer!ed against tho conviction 
and sentence by tho Ccmt of the Stationniy 
2nd Class Magistrate of Walluvauad in 
Calendar Paso No. 128 of 1913. 


versus 

Musammnf R ANIBAHU—Opposite Party. 

Criminal Procedure Code (.let I 0 /1S98), $$. 259, 
,■>37“ Order awarding coin /ensation not contained in 
order of discharge -“Jurisdiction — Irregularity , fatal . 

Where a Magistrate discharged an accused and 
ordered payment, of compensation to him, under sec¬ 
tion 250 of the I'riminal Procedure Code, at a later 
stage when another co-accused against whom a charge 
had been framed was acquitted: 

Held , that the order awarding compensation was 
without jinisdietion as it was not contained in tho 
order of discharge. 

Held also, that this was not a mere irregularity 

which could he covered hv section 537 of the Criminal 

% 

Procedure Code. 

Criminal revison against, the order of 
the Sub-Divisional Magistrate, Saugor, dated 
the 27tb February 1913, 

J/>\ (7. L. Subhedar , for the Applicant. 

JUDGMENT.—In this case the Magistrate 

in a summary trial discharged the 2nd and 

3rd accused by an order recorded in the 
order sheet on the 29th January, lie 
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acquitted the 1st accused on the 27th 
February. The reasons for the discharge 
are given in the proceedings of the 27ch 
February, but the 1st aud 2nd accused were 
nevertheless discharged by the order of 
the 29th January. In the final proceedings 
of the 27th February the Magistrate after 
calling on the complaiuant to show cause 
against . action being taken under section 
250, Criminal Procedure Code, ordered him 
to pay compensation to each of the three 
accused. The provisions of section 250, 
Criminal Procedure Code, are perfectly clear- 
the Magistrate may in his discretion by 
his order of discharge or acquittal direct’ 
compensation to be paid. Here, in the case 
ot the 2nd and 3rd accused, the order for 
payment of compensation was not made by 
the order of discharge. The circumstances 
are not identical with those in Koshinuth v. 

Zincke (1) or with those In the matter of the 
complaint of Safdar Husain (2), but in those 
cases it is clearly laid down that the order for 
compensation must be contained in the order 
of discharge or acquittal and cannot be made 
subsequently. The Magistrate’s order was 
without jurisdiction, aud was not a mere 
irregularity covered by section 537, Criminal 
Procedure Code. The order awarding com¬ 
pensation to the 2nd and 3rd accused is 
set aside, and the compensation, if paid 
must be refunded. * 


INDIAN OASES. 

Pat NARAIN PRASAD V. EMPEROR. 


!,<)0 


CD 14 C. P. L. R. 37. 
(2) 25 A. 315. 


Application accepted. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 314 of 1913. 
Cjuminal Revision Petition No. 260 of 1913. 

September 5, 1913, 

Present: —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 

C. A. SUBRAMANIA AIYAR— 

Petitioner 

versus 

/"T * * 7 n -t / -v ^ Respondent. 

Criminal Procedure Code (Act V of 1898) $ 144 ( 2 ) 
Dispute likely to be settled in Civil Court—Xo an 
prehension of breach of peace. 1 

An order of a Magistrate directing a party to open 
a channel in his own land is not an order of the 

Rind contemplated by section 144 (2) of the Code of 
Criminal Procedure. 

In the matter of Lindsay, 4 M. 121, followed. 


Ambica Prasad Singh v. Cur Saltai Sinai,, 13 [ u ,l 

Gas. 100°; 13 Or. L. J. 184; 39 C. 500, dissented from. 

Where a dispute between the parties is likely to 
be settled by a Civil Court, before the cultivation 
season and there is no immediate apprehension of a 
breaeh o f the peace, it is not a case for interference 
ot the Magistrate under section 1U (2) of the Code of 
Criminal Procedure. 

^ Petition under sections 435 and 439 of the 

Code of Criminal Procedure, J 898, praying 

the High Court to revise the order of the 

. ‘Divisional Magistrate, Melur Division, 

in Miscellaneous Case No. 17 of 1912, 

Ah'. n. :v. Aiyar, for the Petitioner. 

Mr. Sidney Smith , for the Public Pro¬ 
secutor. 

nomVo Ve ™, tachariar ’ fot-tlie Respondent. 
ORDLR.— ihe order of the Magistrate is 

opposed to the rulrng in In the milter of Lindsay 

i j W U °h 18 stlH a PPRcable. The Magistrate 
had no power, if that decision is correct, 
to make an order directing the party No. 2 
t) make a channel through his laud. Our 
attention has been invited to Amhiha Prasad 
Singh v Gur Sahai Singh( 2), bat we think wo 
should follow the decision of our own Court 
Here, moreover, we are not satisfied that 
there was any necessity for any order at all. 

1 he party aggrieved by the closing of the 
channel had prosecuted his opponent 
unsuccessfully, the Court finding that the 
dispute was purely a civil matter, and we do 
not see any evidence that there was likely to 
be any breach of the peace before the 
cultivation season, by which time the matter 
might be settled by the Civil Court. 

We set aside the Magistrate’s order. 

(1) 4 AI. 121. Order set aside. 

(2) 13 Inch Chs. 1000; 39 C. 5G0; 13 Cr. L. J. 184. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 32 of 1914, 

January 13, 1914. 

Present: — Mr. Justice Rafique. 

SAT NARAIN PRASAD —Applicant 

versus 

EMPEROR — Opiostfe Party. 

Agra and Oudh Water Works Act (I of 1891,\ s. 46(a) 

— Water used in repairing house, whether used for 

domestic purposes—Construction oj statute—Person on 

whose behalf but without ichose knowledge or sanction 

vsater used for other than domestic purposes, whether 
guilty. 

Municipal water used in repairing a house is 
not used for domestic purposes. A penal enactment 
should be construed strictly. 
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Section 10 of Act T of 1801 does not impose any 
penalty on n person on whose behalf but without 
whose knowledge or sanction water is used. 

Application, agairst an order of the 

Magistrate of Allahabad. 

Air. 0. Dillon, for the Applicant. 

Air 7?. Malcorrson (Assistant Government. 


Advocated for the t rowr. 

JUDGMENT.—The applicant in this case 
is me Sat Narain Prasad who has been 
convicted under section 46 (a) of Aot. I of 
1891 under the following circumstances: 
Sat Naiain Prasad is the owner of a house 
within the Municipal limits of Allahabad, 
hut. he does m t live in it. That house 
was under lepaire, and the masons and the 
workmen doing the repairs used the 
Municipal filtered water in their work. 
Therei n i the Municipal Board prosecuted 
Sat Narain Prf sad for using Municipal filtered 
water for other than domestic purposes. 
In his defence ho pleaded that, he had not. 
himself used the Municipal filtered water 
for repairs nor was it used with his sarcticn 
or to his know ledge. It. was also contended 
that, the use of the Municipal filtered water 
for repairs was not. excluded from the de¬ 
finition of * domestic purposes.” The 
learned Joint. Magistrate convicted Sat 
Narain Prasad, and fined him Rs. 15 or in 
default, one day’s simple imprisonment. The 
same grounds as were urged in defence before 
the learned Magistrate are taken in revision 
before this Court. I do not think that 
the contention with regard to the defini¬ 
tion of domestic purposes is valid. It. 
cannot he said that, water used for repaiis 
of a Ik use is used for domestic purposes. 
But. 1 think that the other contention of 
the applicant, namely, that, he is not. 
liable under section 46 (a) of Act 1 of 1891 
inasmuch as he did not himself use the 
water nor was it, used with his knowledge 
or sanction, must, prevail. An Act, which 
imposes penalty is to he construed strictly 
and section 46 (</) expressly says that the 
person using the Municipal water is liable 
to a fino The said section does not impose 
any penalty on the person on whose behalf 
the water is used. I, therefore, allow the 
application in revision, and setting aside 
t he conviction and sentence I direct, that 
the fine, if realised, he refunded. 


Application allotted. 


BOMBAY HIGH COURT. 

Criminal Revision ApplicationNo 323 of 1913. 

November 25, 1913. 

Present: — Mr. Justice Heaton and 
Air. Justice Shah. 

GENDLAL CHIAIANBHAI—Accused 

—Applicant 
versus 

EMPEROR-Opposite Party. 

Criminal Procedure Code (Act V of 1898), fc, 436 — 
Commitment, power 1o order District Magistrate. 

Wlioro a Magistrate of the first class, after holding 
an inquiry into offences under sections 408 and 477A 
of the Indian Penal Code, discharged the accused and 
the District Magistrate, acting under section 436, 
committed the accused to tho Court of Sessions on the 
same charges and tho accused applied to the High 
Court Contending that tho order of tho District Magis¬ 
trate was without jurisdiction, as primarily the case 
against him was under section 408 which was not 
tiiahle exclusively by the Court of Sessions: 

Held , (1) that, the District Magistrate was compe- 
tent to commit tho accused as in this case the charge 
of falsification of accounts was one of tho substantial 

things against the accused; 

(2) that the District Magistrate could add a charge 
under section 108 if it was so intimately connected 
with the charge under section 4< 7A ns to form part of 
tho same transaction. 

Criminal application for revision against 
the order passed by the District Magistrate 
of Nasik, setting aside the order of disoharge 
passed by the First Class Alagistrate of 
Nasik. 

Mr. Jinnah (with him Mr. P. D. Bhide ,) for 

the Accused. 

Mr. K. N. Koyajee , for the Complainant. 

Mr S’. S. Pathar , (Government Pleader), 
for the Crown. 

JUDGMENT. 

Heaton, J.—In this case tho applicant has 
been committed to the Court, of Session by 
the District Magistrate of Nasik acting 
under the powers conferred upon him by sec- 
tion 436 of the Code of Criminal Procedure. 
The applicant, had previously been discharged 
by a Magistrate. 

On the merits of these orders I shall not 
say a word, [ mean on the merits in so far 
as they are affected by the evidence in the 
case and considerations arising purely out 
of the evidence. It is, however, contended 
that the District. Magistrate was without, 
authority to make this order, because the 
case against the applicant is primarily one 
ot criminal misappropriation or breach of 
D ust, and such a case is not. triable exclusively 
by the Court of Session. However the aeeusa- 
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Hod against him is that this criminal 
misappropriation was enabled to be done or 
was concealed or facilitated by making false 
entries in accounts. That is, the falsification 
of accounts was not only a substantial part 
of the affair, but so substantial and so 
necessary that the misappropriation could not 
have been effected in the way it was done 
without this falsification. Therefore, I am 
quite satisfied that the case was one in which 
the District Magistrate had jurisdiction under 
flection. 436; that is to say, it was a casein 
which it was open to him to consider that 
the case was triable exclusively by the Court 
of Session. But it is contended, even if that 
be so, yet although the District Magistrate 
might have authority to commit on a charge 
under section 477A of the Indian Penal 
Code, he could still be without authority to 
add a charge under section 403. Personally 
I hold that provided the commitment under 
section 477A is a proper commitment, it 
opens up the whole case and the District 
Magistrate can, if so minded, add a charge 
under section 408, if the charge under section 
408 is so intimately connected with the 
charge under section 477 A as to form part 
o the same transaction. If, however, the 
o arge as framed is liable to other criticisms, 
that is a matter which can be brought to the 
consideration of the Sessions Judge who will 
have trial of the case, for on him rests the 
ultimate responsibility of settling the charge 
on which this applicant will come to trial. 

I am not at all unmindful that we have 
to be very cautious in dealing with section 
436 so as not to allow the power to commit 
to be used where the offence triable exclusively 
by the Court of Session is not the substantial 
thing or not one of the really substantial 
things against an accused person. But here, 
as I have said, I am quite satisfied that the 
charge of falsification of accounts is one of 
the substantial things against the accused. 

Therefore I should discharge the Rule. - 

Shah, J.—I agree that the Rule should be 
discharged. 

In this case the District Magistrate has 
come to the conclusion that the accused has 
been improperly discharged by the enquir¬ 
ing Magistrate and under the circumstances 
of this case he considers that the case is 
exclusively triable by the Court of Session. 

Both the conditions required by section 


436 being satisfied, [ am of opinion that it 
was open to him to make an order of commit¬ 
ment under the section. [ do not desire to say 
anything on the merits of the case in spite 
of the facl that an attempt lias been made in 
the course of the arguments to show that the 
oraer of discharge by the trial Magistrate 
was proper, particularly as the whole evidence 
will have to be considered at the trial by the 
Sessions Court. I confiue myself to the con¬ 
sideration of the legal argument urged that 

t ie order was not justified by the terms of 
the section. 


Rule discharged. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 249 op 1914. 

March 6, 1914. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 

C0IRAGUD DIN —Accused—Petitioner 

versus 

EMPEROR —Opposite Party. 

Circumstantial evidence , nature of —Thejt of currcncr 
notes—Opportunity of entering room not accused's exclu - 
sively —Encashment of stolen notes in presence of ac¬ 
cused's relation—Money in accused's possession ajter theft 
not accounted for satisfactorily—Sufficiency of evidence.' 

Circumstantial evidence must be exhaustive and 
exclude the possibility of guilt of any other person. 
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or must point conclusively to the complicity of the 
accused. 

Thcrefoio, where in a case of theft of cnrrencv notes 

% 

and cash from an o I lice the evidence against the accused 
was that he was one of those who entered the olliee in 
the absence of the complainant, that a relation of his 
"as present when two of the notes wore cashed by that 
relation’s relative and that the accused was after the 
theft in possession of money for which he could not 
satisfactorily account, it was held that this evidence did 
not fullil the conditions of circumstantial evidence. 


Babu Ncgendra Nath 
Petitioner. 


Ghose, for the 


JUDGMENT.—This was a Rule calling 
upon the Deputy Commissioner of Ranchi to 
show cause why-the conviction and sentence 
passed on the petitioner should not. he set- 
aside on the ground that there is no 
incriminating finding against him iu the 
judgments of the Courts below. 

The petitioner was sentenced to two years’ 
rigorous imprisonment under section 3S0, 
Indian Penal Code, for complicity in a theft 
of currency notes from the olliee ot the 
Secretary, Public Wozks Department, Beliar 
and Orissa Secretariat. That sentenco was 
reduced in appeal by the learned Judicial 
Commissioner of Chota Nagpore to one of IS 
months’ rigorous imprisonment and a fine of 
Rs. 200, in default six months’ additional 
rigorous imprisonment; and the findings 
against the petitioner were three in number 
and amounted iu tho learned Judicial Commis¬ 
sioner’s opinion to exhaustive circumstantial 
evidence that he was one of the guilty 
parties. 

Now the three points are these, first, tho 
opportunity, in that lie entered the room at 
about the time the money was stolen and in 
Mr. Friday’s absence. But the learned 
Judicial Commissioner himself holds that 
there were at least five other persons who 
entered tho room during Mr. Friday’s absence, 
and it is clear in fact that the opportunity 
was not the petitioner’s exclusively. 

The second point is that the petitioner’s 
brother-in-law, Tuni, was present when two 
of tho stolen notes were cashed in Calcutta 
two months later at the shop of Jamaluddin 
by one Alijau who is Tuni’s brother-in-law 
in circumstances which indicate dishonest 
knowledge on the part of Tuni. It is per 
feetly clear that this cannot he any ovidoneo 
whatever against the petitions. No man 
can be responsible for the dishonest acts of 


his brother-in-law; and no connection in time 
or place is shown between the petitioner and 
Tuni with reference to the changing of these 
notes. 

The third and final ground against the 
petitioner is that shortly after the theft he 
was iu possession of a large sum of money 
for which he cannot satisfactorily account. 
The defence account for it iu a rather curious 
way. It is suggested that the petitioner 
being a peon on Rs. 5 a month may have 
derived the money from some other illegiti¬ 
mate sources. That obviously is a very 
sound if not a very moral argument, and 
there is nothing whatever to indicate that 
the money which was in the possession of the 
petitioner wasa portion of the stolen money. 
Indeed the facts seem to negative it, for the 
theft was iu respect of currency notes in 
the denomination of Rs. 150 to the value of 
Rs. 350 and a sum of Rs. 210 in cash and 
ten rupee notes; and the evidence against 
the petitioners is that on the 12t.h and 21st 
May he deposited in the Post Office Savings 
Bank the sums of Rs. 29 and Rs. 155 
respectively, total Rs. 1ST. The learned 
Judge remarks that this closely corresponds 
with the sum of Rs. 210 stolen in cash and 
ton rupee notes. This is obviously uot 
sufficient to show that this money was derived 
from tiie proceeds of this particular theft. 

I lie circumstantial evidence must be exhaus¬ 
tive and exclude the possibility of guilt of any 
other person, or must point conclusively to 
the complicity of the accused. - It is obvious 
that this evidence does not fulfil the conditions 
of circumstantial proof at. all. 

Ihe Rule must-, therefore, be made absolute. 

1 ho conviction and souteuce are set aside and 
the petitioner will be released from bail. The 
hue, if paid, will be refunded. 


Rule made absolute . 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 93 op 1914. 
Criminal Revision Petition No. 86 op 1914. 

March 25, 1914, 

Present: —Mr. Justice Tyab.ji. 

In re SIVANUPANDIA THEVAN alias 
APPAVU THEVAN— Accused- 

Petitioner. 

Madras Estates Land Act (I oj 1903), as. 73, 212 — 
Penal provisions not exclusive— Penal Code (.-lc£ XL T' 
of I860), s. 424. 

The penal provisions of the Estates Land Act I of 
]908 are in addition to, and not in substitution for, 
those contained in the Indian Penal Code. Where, 
therefore, an act is an offence under the Penal Code’ 
but not punishable under the Estates Land Act, the 
accused can be tried for it. 

Petitions under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment in 
Criminal Appeal No. 68 of 1913 on the file of 
the Sub-Divisional Magistrate of Koilpatti 
preferred against that of the 2ud class Magis- 

trate of Sankaranainar Koil, in C. C. No. 365 
of 1913. 

Mr. G. S. Ramc chandra Aiyar , for the Peti¬ 
tioner. 

r . t JUDGMENT.—It is argued that sections 
/3 and 212 of the Estates Land Act prevent 
the applicability of section 424 of the Indian 
Penal Code, because, it is argued, the Estates 
Land Act must be constraed as a complete 
Code relating to offences between landlord 
and tenant in cases where the latter Act 
applies. 1 am uDable to accede to the con¬ 
tention. It seems to me that the proper 
construction of these sections is that certain 
acts which might not come within the defi¬ 
nition of any offence referred to in the Indian 
Penal Code are also made punishable; and 
that the penal provisions of the Estates Land 
Act leave the provisions of the Indian 
Penal Code intact. I am of opinion, there¬ 
fore, that this case must be dismissed. 

Petition dismissed. 


BOMBAY HIGH COURT. 

Criminal Revision No. 319 ok 1913. 

December 4, 1913. 

Preient :—Mr. Justice Heaton and 
Mr. Justice Shah. 

In re MIR HUSEN ABDUL RAHIMAN— 

Petitioner. 

Criminal Procedure Code (Act I' of 1898', $$. oil, 

529, 531, 537 —Bond for appearance—Non-appearance, 

forfeiture for-Court to order for/eiturc , jurisdiction of. 

Where the accused gave n personal bond for ap¬ 
pearance before a Magistrate and failed to appear 
before him on the date fixed and a notice was issued 
to him to show cause why the bond should not be 
forfeited and in the meantime the case was trails- 
ferred to another Magistrate: 

Held, that the latter Magistrate had no jurisdiction 
to order the forfeiture of the bond under section 514 
of the Criminal Procedure Code. 

Section 531 of the Criminal Procedure Code relates 
only to proceedings in a wrong place and cures 
defects as to local jurisdiction. 

Criminal application for revision from an 

order passed by the Second Class Magistrate 
of Khalapur. 

Mr. B. V. Desai, for the Petitioner. 

Mr. S. S. Patkar, (Government Pleader), 
for the Crown. 

JUDGMENT. 

Shah, J.— This is an application for the 
revision of an order made under section 514 
of the Criminal Procedure Code by the 
second Class Magistrate of Khalapur ordering 
the petitioner’s recognizance bond to be 
forfeited and directing him to pay Rs. 25 
as penalty. Admittedly the bond in ques¬ 
tion was taken by the second Class Magis¬ 
trate at Karjat for appearance before him 
and the default in appearance had taken 
place before that Magistrate. The notice to 
the petitioner to show cause was issued by 
the Magistrate at Karjat, and the subsequent 
proceedings with reference to the boud 
under section 514 of the Code were before 
the Magistrate at Khalapur. 

The learned District Magistrate in appeal 
was of opinion that legally the forfeiting 
Magistrate was not empowered under section 
514 of the Criminal Procedure Cede, but 
that irregularity was cured by section 531 of 
the Code. 

I think that the Magistrate at Khalapur 
had no jurisdiction to make the order under 
section 514, as he was nob the Magistrate 
who had taken the bond or before whom the 
petitioner had to appear on the date of 
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the default. Section 531, in my opinion, lias 
no application to this case. It only relates 
to proceedings in a wrong place and cures 
defects as to local jurisdiction. Jt does not 
touch a case of this kind where under the 
specific provisions of section 514 only a 
particular Court is empowered to make the 
order. Such an order is not included in the 
specific things mentioned in section 529 of 
the Code. It is quite true that it is not 
mentioned specifically in section 530 of the 
Code, but in the absence of any provision 
which could cure such a defect of jurisdiction 
as we have in the present case, 1 am of 
opinion that the order should not he allowed 
to stand. I he learned District Magistrate 
has referred to section 530, clause (9), as 
suggesting that the proceedings taken by a 
Magistrate under seotion 514 not duly 
authorised would not be void. But, in my 
opinion, the inference is not right. This is 
really a case of a particular Court being 
authorised to deal with a particular matter, 
and there is no provision in the Code which* 
could excuse a departure from a specific provi* 
s ion of that, character. 

The learned Government Pleader has relied 
upon section 537 of the Code in support of 
the argument that it is merely an irregularity, 
and no failure of justice having been 
occasioned thereby, the order should not bo 
set aside. But the section contemplates an 
order passed by a Court of competent 
jurisdiction, and as the order in this case has 
not been made by a Com t of competent 
jurisdiction, in my opinion, section 537 has no 
application. 

Therefore without goins: into the question 

au to whether there baa been any failuio of 
justice m consequence of the .Magistrate at 
Khalapur having made the order, ] am of 
opinion that the order should be set asido 
as having been made without jurisdiction. 

refunded ^ reco ™’ed, should be 

Heaton, J —l am of the same opinion 
It is quite plain that, the Magistrate had no 
jurisdiction to inflict this penalty a „d his 
want of juiisdiotiou is not, one of V’ 
matters which is cured by any provision 'of 
the Criminal Procedure Code. 

(), der sef a si, Ip 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 898 of 1913. 

October 14, 1913. 

Present : — Mr. Justice Ryves. 

BANKAT LAL—Applicant 

versus 

BMPE ROR—Opposite Partf. 

Income To.r Act (II of 1880), 35, 30 — False state • 

meat — Prosecution , who can direct. 

No person can bo prosecuted under section 35 of 
the Income Tax Act except at tho instance of the 
Collector under section 30 of tho Act. 

Criminal revision from an order of the 
District Magistrate of Azamgarh. 

Mr. Sntya Chandra Mnkerii (with him 
Dr. 8. A 7 . Sen), for the Applicant. 

Mr. L. M. Hanerji , (Government Pleader), 
for the Crown. 

ORDER. — This is an application to 
revise an order which runs as follows: — 
“ I’he prosecution of Pandit Bankat Lai, uuder 
section 177 of the Penal Code, read with 
sections 35 and 36 of the Income Tax Act, 
is sanctioned. The case will be tried by the 
Sub* Divisional Magistrate of P. Mohamada- 
bad." 

There is no heading to this document 
ami there is nothing to show in what 
capacity Mr. Smith passed the order. The 
document on which this endorsement is 
made is also without heading and is sigued 
by one A. K. Mohammad Zubair. 

As far as l can gather from the papers 
from tins record it. appears that a firm of 
Natlm Ram-Deokinnndan carry on a branch 
of their business in the Azamgarh district. 

1 audit Bankat Lai is apparently in charge 
ot the Mau branch, whether he is a partner 
or a mere servant does not appear. Pandit 
Bankat Lai made some return for the 
purposes of tho income tax purporting to 
show the profits of the branch at Mau. 

1 be report on which Mr. Smith’s order is 
endorsed purports to show that the return 
furnished by Bankat Lai does not accurately 
show the income of the branch at Mau. 

1 gather that it is believed that Bankat Lai 
ins committed an offence under section 35 
of the Income Tax Act. If this is so he 
cannot be proceeded against, except at 
the instance of the Collector under section 
•»b of the Income Tax Act. There is 

,,oM,ln ff to »how that. Mr. Smith’s order 
"as passed as Collector; tho whole of that 
v'idei could noi have been paused as Collector 
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but only in bis capacity as District Magis¬ 
trate. 

On the face of it the order appears not 
to be legal. I, therefore, set it aside. It 
will be open to the Collector to institute 
proceedings according to law under the 
provisions of the Income Tax Act. 

Order set aside. 


BOMBAY HIGH COURT. 

Criminal Revision No. 40i> of 1913. 

January 9, 1914. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 

PANDURANG BALKRISHNA PATHAK 

—Accused 
' versus 

EMPEROR— Opposite Party. 

Press Act (I o/19l0), ss. 3d. (1 ), 23- Exemption from 
security— Cancelment of exemption —Order for se¬ 
curity for Newspaper—Neivspapcr stopped—Press used 
— Conviction , whether sustainable—Press Act (XXV of 
1867), ss. 4, 5. 

The Hccused, who owned a printing press and 
printed a newspaper, made declarations under sec¬ 
tions 4 and 5 of Act XXV of 1867 after coming into 
force of Act I of 1910. The Magistrate made an order 
under clause (1) of section 3 of Act I of 1910 dispens¬ 
ing with the deposit of any security. Later on the 
Magistrate required security for the newspaper. 
The accused stopped publishing the newspaper but 
used the press. For this use of the press the ac¬ 
cused was convicted under clause (1) of section 23 of 
Act I of 1910: 

Held , that the conviction could not be upheld for 
clause (1) of section 23 of Act I of 1910 covers the 
disobedience of an order under section 3 or sec¬ 
tion 5 of the Press Act and the order disobeyed was 
not such an ordor. 

Criminal application for revision from 
conviction and sentence passed by the District 
Magistrate of East Khandesb. 

Messrs. D. A. Ehare and P. D. Elude, for 
the Accused. 

Mr. 5’. Patkar , (Government Pleader ), 
for the Crown. 

JUDGMENT.—In this case we only deal 
with the particular point which we decide. 

The applicant had since the oming into 
force of Act I of 1910 made declarations 
under sections 4 and 5 of Act XXV of 1867. 
The Magistrate had made an order under the 
proviso to clause 1 of section 3 of Act I of 
1910 dispensing with the deposit 
of any security. Subsequently the Magis¬ 
trate, for rea3oua with which we need 


not concern ourselves, came to the conclusion 
that he would cancel that order and require 
security. He did this by an order dated 
the 6th of August 1912; but in requiring 
security he did not require it for the purpose 
contemplated by section 3, clause 1, that is 
to say, he did not require it in respect of the 
press butin respectof the newspaper which was 
published at the press and he directed accord¬ 
ingly. After that time the newspaper was 
not published, but the press was used. For 
this use of the press the applicant was pro¬ 
secuted for an offence under clause 1 of section 
23 of Act I of 1910. That clause only covers 
the disobedience of an order under section 3 
or section 5. The order which was disobeyed, 
if it be assumed that there was disobedi¬ 
ence, was not an order covered by either 
section 3 or by section 5. Therefore, the 
conviction cannot stand. As a matter of fact 
there is no substance in this case. There¬ 
fore it is quite unnecessary to inquire whether 

it would be possible to show that there might 

be a justifiable conviction under some other 
section of the Act. 


For these reasons we set aside the convic¬ 
tion and sentence and direct the fine, if paid, 
be refunded. 

Conviction and sentence set aside. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 143 of 1913. 

July 16, 1913. 

Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 

A. A. M. CL ARKE —Accused—Petitioner 

versus 

BALADEB MISRA— Complainant _ 

Opposite Party. 

Criminal Procedure Code(Act V of 1898), Ch. XXXUI 

—European British Subject—Special ’ procedure— 

It hen accused European British Subject , he must be 

informed of his right to be tried according to special 
procedure. * 

Where the accused, a European British Subject 
was not informed of his ri«ht under the law to bo 
tried according to the procedure laid down for the 
trial of European British Subjects the trial was 
held to be bad. 

FACTS.—This was a reference from the 
Sessions Judge of Sylhet (H. E. Stinton, 

Esquire,) dated the 27th May 1913, for sotting 
aside the order of the Sub-Divisional Magis- 
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(rate of Habiganj, dated the 10th April 1913, 
convicting the accused under section 323, 
Indian Penal Code, and sentencing him to 
pay a fine of Rs. 8 or in default, to undergo 
simple imprisonment, for three days and also 
directing the accused to pay the Court fees 
Rs. 2-12-0 to the complainant. 

The complainant, Baladeb Misra, lodged a 
complaint before the Sub-Divisional Officer of 
Hahiganj, alleging that the petitioner, the 
Assistant Manager of Satchuri garden, beat 
him on his back with a cane. The petitioner- 
pleaded not guilty and denied having beaten 
the complainant. He slated that he heard 
that seme coolies of his garden had beaten the 
complainant. The complainant was formerly 
I he coolies’ priest, at Safchuri but it was found 
nut that he had kept a Mussalman woman. 
The complainant was threatened and he, 
therefore, fled away to the Surma garden.’ 
Some time before the present occurrence the 
complainant came to Satchuri garden accom¬ 
panied by a largo number of men, assaulted 
several coolies of the Satchuri garden and 
carried away the Head Baba to the bungalow 
of the Surma garden. On the day of the 
occurrence Baladeb had come again to the 
Satchuri garden and was, therefore, beaten by 
some of the coolies of the garden. 

The Magistrate found that the complain. 

ant a object in ooming to the Satchuri garden 

was rot honest, but he held that the accused 

had beaten the complainant on the back with 

a care for which there was no justification 

and he convicted and sentenced the accused ns 
above stated. 3 

The petitioner then moved the Sessions 

Judge of Sylhet against the conviction and 

sentence passed upon him, on the ground 
(hat the Magistrate acted without ju.isdic- 
t.on inasmuch as he did not ask the accused 
whether he was a European British Subject 

and did not explain to him his rights as such 
European British Subject as is required U 
section 454, Criminal Procedure Code The 
Magistrate, although himself a V 9 

British Subject, was not a Justice Tthe 
Peace and as such was not entitled to trv 

Subject?^ W, ° " a8 H ,,JUr ° pcan Briti 6h 

The Sessions Judge made a reference to 

the High Court, under section -138 Orimi l 

Proceduie Cede, recommending the 8e ? ■ 

aside of the conviction and sentence on he 
ground urged by the petitioner. 


[1914 


Babu Remen Ira Ku nar Das, for the Ac- 
cused. 

ORDER.—This is a reference by the 
Sessions Judge of Sylhet sent up to us for 
setting aside the sentence of fine passed upon 
one Mr. A. A. M. Clarke for the offence of 
assauln. The ground on which the order 
is attacked is that the accused was not in¬ 
formed of his right under the law to be tried 
according to tho procedure laid down for 
the trial of European Biitish Subjects. 

The law is quite clear and distinct on the 

subject and the error in the procedure of 

<5e Magistrate in tho trial of the accused is 
a p rare nt. 

We, therefore, accept the reference and 
set aside (lie conviction of the accused Mr. 

A A M Olarke. The fine, if paid, will be 
refunded. 

Comiction set aside. 


CALCUTTA HIGH COURT, 
f irMiNAL Revision No. 1050 ok 1913. 

August. 20, 1913. 

Present: —Mr. Justice Coxe and 
Mr Justice Mullick. 

IIAKENDIIA NARAYAN DAS—Acouskd 

Petitioner 

(e rs u * 


K AM JAN K HAN—Complainant— 

Opi031TB Party. 

i t ital (. ode (Act XLV of is«0). * 4 . ]Q9 379_7Wf 

Chi/#« "n' °-~~ C1u,r ' tc °/ *f wood without pass— 

o ii /Z "J lv ,r " o ! wilho>tl ^-Decision 

\y. before conviction. 

1 , 0 'JZtlir?'"'.""^ 8 , 1 " 8 ri « ht t0 » property, 
it Ins hoon r c ° n ,' KUl ot for removing it unless 
euthh'l mil 1 US a mn ““ of f « ot tl»t ho is uot 

A / - V "* Counsel, and Babu Sahay 
W flo.-e, for the Petitioner. 

D " s ’ Counsel, and Mr. Btrdaloit, 
tor the Cro^n. 

c r 'JUDGMENT. 

. 7il is was a Hule on the District 

tho Von-' »r° ^° ,Bprtra |° shew cause why 
un( j ' ll . . ,on °* tho Petitioner for an offence 

£ **' 2110 . n ™ rend with section 109. 

on Mi r ° na ^ 1K li * 8 ^ 0ll Jd not bo set aside 
intont* ^ l °. UIU Unit there was no dishonest 

in t o t io n n t ho nct comp , ained Qf ThQ 

of t.lulft U | ,a r * ,een oon vioted of abetment 

stolen wf ,UU 1 pro P erfc y said to have been 
°1° U Wa3 w *°d taken from the forest. 
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It appears from the judgment of the 
Magistrate that it, was urged on behalf of 
the petitioner that he had a right to lake 
wood without a pass. The Magistrate, how¬ 
ever, refused to decide whether the petitioner 
had such a right or not. He says “l think 
it is beyond the province of this Court to 
adjudicate whether such right exists or 
not”, and in the conclusion of his judgment 
he also refused to go into the question 

whether the tenants have any such right as 
has been set up in this case”. But he 
found that inasmuch as the accused had 
himself taken passes of the removal of 
wood from the forest, his claim to take 
wood without a pass could not possibly have 
been made in good faith. It does not 
appear to me that the question of good 
faith really arises in this case. From the 
passage I have quoted it is clear that it was 
the petitioner’s case in the Court below 
that he had a right to take this wood. 
Before he can be convicted of theft or of 
causing wrongful gain or wrongful loss it 
must, in my opinion, be found that he had 
not this right to take the wood. The 
Magistrate carefully guarded himself from 
coming to any decision on this point and, 
therefore, it appears to me that whatever 
the intention and knowledge of the accused 
was, he cannot be convicted of theft, when 
it has not been found as a matter of fact 
that he was not entitled to the property 
which he took. 

In my opinion the Rule must be made 
absolute and the conviction and sentence 
set aside and the fine, if paid, refuuded. 

Muliicf, .I.-—I agree. 

Buie made absolute. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 205 cf 1913, 
Criminal Revision Petition No. 253 of 1913. 

February 19, 1914. 

Present'.— Mr. Justice Sankaran Nair and 

Mr. J ustice Ayling. 

S. PARAMANANDA NADAR-Complainant 

—Petitioner 

i ersus 

XARUNAKARA DOSS (died) and another 
\r i .“-Accidsed—Respondents. 

104 / '?al tVtCt Mwnici P a Hties Act (IV of 1S31) 8 s 

10il 39i > 263 «»* 280 Complaint by Secretary 


il I tl IVU l 


A/A »C//C 




\_/ V.' \V ll l [ C 




Code (Art V of IS98), s. 24S. 

It is not open to a Municipal Council to withdraw 
a com plaint duly instituted by the Secretary of the 

Municipality under section 218 of the District Muni¬ 
cipalities Act (Madras). 

Petition, under sections 435 and 429 of the 
Code of Criminal Procedure, 1893, praying 
the High Court to revise the order of-the 
Court cf the second class Magistrate of 
Palamcottab, in C. C. No. 49 of 1913. 
FACTS.— This is a complaint against a 

voter at an election for being guilty of 
illegal practices. The Secretary instituted 
the complaint under section 280 of the Act. 
The Municipal Council by a resolution, sub¬ 
sequently passed, withdrew the complaint 
and the Magistrate passed an oi der acquit ting 
the accused. The present appeal is against 
the order of acquittal. 

Mr. V. K. Venknt irama Aiynr , for the Peti¬ 
tioner.-—Complaint was instituted under sec¬ 
tion 230 of the District Municipalities Act. 
The Secretary was authoiized to institute it 
under section 10B. The Municipal Council, by 
a subsequent resolution, disapproved of the 
action of the Secretary, and withdrew the com¬ 
plaint. This the Municipal Council has no 
power to do, as the Chairman can delegate his 
powers under section 2d8 of the District Muni¬ 
cipalities Act to the Secretary. This power of 

delegation is given to the Chairman by 
the G. O. 

The Public Prosecutor .—Under section 39 A 

of the District Municipalities Act, it is a 

power vested in the Municipal Council, and 

it cannot be delegated to anybody else The 

use of the words ‘‘in this behalf” means, that 

it must be a special authorisation and not a 
general one. 

[Ayling, J.—Then, in that view, there is no 
valid complaint at all]. 

The Fuhlic Prosecutor— Where the section 
authorizes the Chairman to institute the com¬ 
plaint, it shall not be delegated to anybody 

61S0. 


[Sankaran Nair, J.— All that we can do is 
to dismiss the complaint, as one not validly 

instituted]. 

Ayling, J. Powers onco delegated cannot 
bo withdrawn. 

Mr. V. K. Venkatarama Aiyar , for the 
Petitioner. 

m, r * ^ D. Devadoss, for the Respondents, 
the Public Prosecutor , for the Govern¬ 
ment. 
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ORDER.—The complaint, in this case was 
preferred by fche present petitioner purport¬ 
ing to act iu virtue of an express authorisa¬ 
tion by the Municipal Secretary to whom the 
powers of the Chairman under section 280, 
District Municipalities Act, are said to have 
been delegated under section 39 A. It is 
clearly not competent for the Municipal 
Council to withdraw the complaint and the 
complainant has not withdrawn it. 

We set aside the order of acquittal passed 
under section 248 of the Criminal Procedure 
Code and direct the Magistrate to restore 
the case to his file and dispose of it according 
to law. 

Prosecution ordered. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

[Criminal Apfeals Nos. 253 and 263 of 1913. 

September 18, 1913. 

Present :—Mr. Lindsay, A. J. C. 

DEBI DAYAL — Prisoner 

versus 

EM PEROR—Prosecutor 

Criminal Procedure Code (Act V of 1898), s. 85_ 

Concurrent sentences , validity of. 

The power of passing concurrent sentences is 
confined to cases where a porson is convicted at 
one trial of two or more distinct offences. 

Appeal against an order of the Sessions 
Judge, Rae Bareli, dated 12th August 

1913, 

The Qoiernment Pleader , for the Crown. 

JUDGMENT. — These are two appeals 
pieferred by Debi Dayal from Jail against 
the convictions and sentences passed upon 
him by the Sessions Judge of Rae Bareli. 
Appeal No. 253 relates to a case in which 
the appellant was convicted under section 

420 in Criminal Trial No. 37 of 1913 on 
a charge of cheating. The complainant 
in that case was or.e Badri Kabaria 
Appeal No. 263 is an appeal against the 
ci r.vic'ion in Sessioi s Trial No. 39 in which 
the prisoner was found guilty of theft of 
a pony belonging to one Jagannath. In 
each of tl.ese cases the appellant las been 
sentenced to seven years’ transportation 
and in each case the Judge has directed 
that 11 cue fci.fences of transportation should 
run concurrml ly with other sentences ot 


transportation awarded to the appellant in 
two separate trial® for other offences which 
were held at the same Sessions. I have 
admitted both these appeals on the ques¬ 
tion of the legality of the sentences. About 
the facts there can be no doubt. The 
prisoner has been properly convicted in 
both cases. It was not, however, competent 
to the Sessions Judge to make an order 
in each of these cases now under appeal 
that the sentences for transportation should 
run concurrently with sentences which had 
already been passed in separate trials. 
The only power conferred by the Code 
of Criminal Procedure on Courts iu the 
matter of passing concurrent sentences is 
that referred to in section 35 of the Code 
of Criminal Procedure and from the perusal 
of the language of that section it is clear 
that such a direction can only be given 
in oases where a person is convicted at 
one trial of two or more distinct offences. 
The sentences are, therefore, illegal. I, 
therefore, modify the order of the Court 
below by directing that in each ot these 
cases, that is in Appeals Nos. 253 and 263 
the accused be sentenced to one day’s 
rigorous imprisonment. These sentences 
will take effect in the order named on the 
expiry of the sentences awarded to the ap¬ 
pellant in the other two cases. In other 
respects the appeals are dismissed. 


PUNJAB CHIEF COURT. 
Criminal Revision Petitions Nos. 1966 and 

2049 of 1913. 

March 12, 1914. 

Present -.— Sir Alfred Kensington, Kt., Chief 
Judge, and Mr. Justice Rattigan. 

In No. 1966. 

CHHABIL DAS— Convict—Petitioner 

In No. 2049 

CHANDAR BHAN HOOJA— Accused- 

Petitioners 

versus 


EMPEROR — Respondent. 

Co monies Act {VI of 1SS2), »\ 48, 50 -Officers of 
Company resigning their positions as such without 

resigning directorships —Liability under section 50 not 
affected—Pica of ignorance of law. 

Where a paid Managing Director and the Chief 
Secretary of a Company were prosecuted for an 
offence under section 48, and convicted under see- 
tion 50 of the Indian Companies Act, VI of 1882: 

Held, that the fact of their having resigned their 
positions aa Managing Director and Chief Secretary 
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before the prosecution was started, without resigning 
thereby their posts as Directors would not free them 
from their liability under section 50 of the Act. 

The plea of ignorance of law cannot be ac¬ 
cepted. 

Petition for revision, under sections 435/439 
of the Criminal Procedure Code, of the order 
of the Sessions Judge, Lahore Division, dated 
the 8th August 1913, affirming that of the 
Magistrate, 1st class Lahore, dated the 26th 
May 1913 convicting the petitioners. 

Mr. Q'^nl Chand Narang , for the Peti¬ 
tioner in No. 1966. 

Lala Arr.ar ISath Chopra , for the Peiitioner 
in No. 2049. 

JUDGMENT. 

In No. 1966 op 1913. 

Rattioan, J. — (3rd March 191 -i).— This judg¬ 
ment will dispose of this and the connected 
petition for revision (No. 2049 of 1913). 

The petitioners are Chhabil Das, Nandwani, 
and C'handar Bhan, Hooja, and they apply to 
this Court- on the revision side to set aside 
the order of the Sessions Judge, Lahore 
Division, confirming the order of the Magis¬ 
trate, 1st. Class, who convicted the petitioners 
of an offence punishable under section 50 of 
the Ind ian Companies Act, 1882, and sen¬ 
tenced each of them to pay a fine of Rs. 300. 

The petitioners are comparatively young 
men, and in the year 1911, they were fired 
with ambition to amass wealth quickly by 
what then appeared to be the easy and 
lucrative means of “company promoting.” 
The Magistrate describes them as “intelligent 
and well educated men with a good knowledge 
of English,” but judging from their letters 
which are on the record and from the other 
facts before us, we have no hesitation in say¬ 
ing that they appear to be devoid alike of 
intelligence and of education. The Company 
with which we are now concerned and which 
they recklessly brought into being was 
called the “Hindustan Business Company, 
Limited,” and according to the articles 
of association the objects for which it was 
established were entirely unlimited. Nothing 
was outside the scope of its business and the 
only cheok upon its efforts was lack of means. 
Upon the present petitions we are not con¬ 
cerned with this aspect of the case, as we 
have nothing to do with the facts which we 
must accept as found by the Magistrate and 
the Sessions Judge, and «ve refer to it only 
as illustrating the misohief which has been 
caused in this Province by half-educated per- 
sons essaying, with reckless disregard of con¬ 


sequences, the difficult and dangerous task of 
Company promotion. 

As regards the particular offence of which 
the petitioners have been found guilty, there 
is, upon the facts, nothing to be urged in 
their favour. Cbandar Bhan was the Manag¬ 
ing Director of the Company and Chhabil 
Das was the “Chief Secretary” and also a 
Director. The Magistrate and the Sessions 
Judge are satisfied that they in their said 
capacities knowingly and wilfully authorised 
or permitted a default in complying with the' 
provisions of section 48 of the Act which re¬ 
quire that a list of members of the Company 
and a summary of certain specified particulars 
shall be submitted to the Registrar of Joint 
Stock Companies “forthwith” after the lapse 
of twenty-oue days from the date of the 
ordinary general meeting of the Company. 
The Company in question was registered on 
the 25th August 1911 aud the ordinary 
general meeting was admittedly held on the 
8th September 1911. It is further not de¬ 
nied that the provisions of section 48 were 
not complied with up to the date (25th 
April 1912) when the present complaint was 
instituted. In these circumstances we can¬ 
not, as a Court of Revision, interfere with the 
convictions upon themerits, though wemay add, 
in order to remove any misapprehension, that 
we are satisfied that the findings of the Courts 
below are fully justified. The sole ques¬ 
tion before us is whether the fine imposed is 
excessive. 

Upon this point we have to consider several 
matters. On the one hand, we realise the 
imperative necessity of impressing upon all 
who undertake the responsible offices of 
Directors and Managers of Companies, the 
duty which is imposed on them by law of 
strictly adhering to and complying with the 
provisions of the Act. Those provisions have 
been enacted for the protection and benefit 
of the public, and persons who undertake 
the management and control of Companies re¬ 
gistered under the Act are not to be encouraged 
in attempts to evade their legal responsibili¬ 
ties and duties. 

On the other hand, the petitioners before 
us are, as we have already remarked, young 
men of no commercial experience, of scant 
education and apparently of slender meins. 
They have, we believe, suffered very consider¬ 
ably both financially and otherwise by dabbl¬ 
ing with this very dangerous pastime of 
Company promotion and they are at present 
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so we are informed, without employment. 
The offence of which they have been con¬ 
victed is not in the present case oue of a 
very serious nature, as the omission to com¬ 
ply with the provisions of section 48 was not 
likely to cause any loss to the public The 
Company’s general meeting took place within 
a few days of the registration of the Company 
and we see no reason to suppose that in 
the interval the list of members had 
materially altered or that the Registrar could 
have successfully taken any material action 
against the Company or its Directors if the 
list of members and the summary referred 
to in section 48 had beeu forwarded to him in 
due course. 

Taking all these facts into consideration 
and bearing in mind that this is the first case 
of the kind that has corne before this Court, 
we are of opinion that a fine of Rs. 150 will 
be adequate to meet the ends of justice, and 
we accordingly direct that in each case the 
fine be reduced to that amount. 

In all other respects the petitions aro 
rejected. 

Kensington, C. J.— (1 *2 ili March 1914).— 

I entirely agree with my learned colleague 
but add a few words to make our 
position quite clear. The provisions of the 
Indian Companies Act, VI of 1882, cor- 
cerned are contained in sections 48 to 50. 
The principal argument urged as freeing the 
petitioners from their liability under section 
50 was that they both resigned their posi¬ 
tions as paid Managing Director and Chief 
Secretary by the end of January 1912, when 
they found that things were going wrong, 
but it is admitted they did not thereby resign 
their posts as Directois. Their liability, 
therefore, continued, and the plea of ignorance 
of the law cannot he accepted. 

As regards the amount, of the fine to bo 
imposed, wo weie picsscd to hold that (hero 
was no element of intention and that the 
petitioners had no object to gain by evasion 
of their legal duties. It. is truo that the 
Magistrate has in one part, of bis judgment 
expressed tho opinion that there may have 
been no wilful default on their 1 part though 
later on ho refers to the gross and wilful 
nature of tho offence, and also (rue that, the 
Company collapsed before money had been 
obtained fiom the public on any vei y ex¬ 
tensive scale. At tho aamo time such in¬ 
formation as wo can obtain about the opera¬ 


tions of the Company .indicates the most 
serious doubts about the good faith of these 
imprudent young men, and their ignorance 
(if it was ignorance) was due to reckless 
and culpable negligence. We cannot gloss 
over the offence and though excessive severity 
is not called for in this case, we must make 
the fines heavy enough to serve as a warn¬ 
ing that Company gambling of the kind will 
not bo tolerated even when the culprits are 
such inexperienced youths that it is diffi¬ 
cult to understand how anyone could bo 
induced to support a venture started under 
such absurd conditions. 

The order is as proposed. 

In No. 2049 cf 1913. 

For reasons recorded in our judgment in 
Criminal Revision No. 1990 of 1913 we reduce 
fine to Rs. 150 In all other respects the 
petition for revision is rejected. 

Fines reduced ; Petitions rejected. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 10SS of 1913. 

August 21, 1913. 

Fus'nt: — Mr. Justice Coxe and 
Mr. Justice Mulliek. 

MOI4AR KHAN and another — Accosed— 

PSTIT. ONERS 


t esus 

GAYZUDDIN SHEIKH —Compi AINANT- 

OirosiTE Pa hit. 

Criminal Procedure Code (Act V of 1M)S\ ss. 505, 522 
— Commission —Local enquiry —Case of wrongful re*» 

tmint by obstructing path - Jurisdiction of Magistrate 
to issue commission for local inquiry —A\> notice taken 
by Magistrate oj Commissioner's report or evidence — 
Accused misled — Further opportunity to be given for 
adducing evidence. 

Tho petitioners have been convicted of wrongfully 
restraining tho complainant by obstructing a path 
along which ho was entitled to pass. Thov applied 
for a local inquiry and tho Magistrate ordered a 
local inquiry by a Picador who 'ultimately made a 
report but no notice was taken cither of the report or 
of any evidence on which it may have been based: 

Held, that the Magistrate had no authority to issue 
the commission, and the accused must have been 
seriously misled by it, for they must have thought 
that the Magistrate would pay attention to its result 
and they might, well have refrained from producing 
\vitiu ssts; and that, therefore, they should have a 
further opportunity of adducing evidence. 

No oriler under section 52.*, Criminal Procedure 
t ode, can be passed unless there has boon dispossession 
from immoveable property. 
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Babu Manmatha Nath Mukherjee , for the 
Petitioners. 

Babu Shashadhar Roy , for the Opposite 
Party. 

JUDGMENT.—The petitioners in this 
case have been convicted of wrongfully- 
restraining the complainant by obstructing 
a path along which he was entitled to pass. 
They have obtained a Rule from this Court 
on the _ District Magistrate to show cause 
why this conviction should not be set aside 
on the ground that the complainant’s 
allegations are not borne out by the facts; 
and also to show cause why the order that 
has been passed under section 522 should 
not be set aside. 

The first ground, in our opinion, fails. 
But we have heard the learned Vakil who 
appears for the petitioners on another point. 
It appears that the accused applied for a local 
inquiry and the Magistrate thereupon ordered 
a local inquiry by a Pleader as if he were 
directing the issue of a commission in a civil 
case. The Pleader ultimately reported, but no 
notice was taken either of this report or of 
any evidence on which it may have been 
based. It appears to us that the accused 
must have been misled by this procedure. 
The learned Vakil who appears for the 
opposite party tell3 us that he is prepared to 
argue the point and we think we can deal 
with the question without issaing another 
Rule. The Magistrate clearly had no 
authority to issue this commission, and it is 
natural to suppose that the accused must 
have been seriously misled by it and must 
have thought that when the Magistrate had 
ordered an inquiry, he would pay some 
, -^attention to the results of it. In such 

y 

circumstances they might well have refrained 
from producing witnesses. We think, 
therefore, that the accused should have a 
further opportunity of adducing evidence. 

As regards the order under section 522 it 
is not, in our opinicr, sustainable. There is 
no finding in this case that, the complainant 
has been dispossessed of any immoveable 

property. 

The Rule will accordingly be made absolute 
in these terms and the case will go back 
to the Magistrate for further inquiry. The 
accused will be given an opportunity of 

adducing such evidence as they desire. 

Rule made absolute ; 

Case sent back for further inquiry. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 329 of 1913. 

May 23, 1913. 

Present : — Sir Liwrenoe Jenkins, Kt., Chief 
Justice, and Mr. Justice Sharfuddin. 

NAWAB HOWLADAR— 

versus 

EMPEROR— 

Evidence Act (I of 1S72J, $. 122 —Communications 
by husband to wife—Disdosurcby widow after husband's 
death , whether permissible. 

The prohibition enacted by section 122 of the 
Indian Evidence Act rests on no technicality that 
can be waived on will but is founded on principle 
of high import which no Court is entitled to relax. 

Therefore, where a widow disclosed certain communi¬ 
cations which had been made to her by her husband 
in connection with a murder, immediately before 
his death, her disclosure was excluded from consider¬ 
ation by the High Court on the ground that not only 
she could not be compelled todisclose those communi¬ 
cations but that she should not have been permitted 
to disclose the same, for there was no one who did 
or could consent to the disclosure. 

Criminal appeal against the order of Die 
Additional Sessions Judge of Bakarganj, 
dated March 25, 1913. 

Mr K. N. Ohaudhuri (with him Mr. 
Surita and Babu Biojendra Nath Ohitterjee ), 
for the Appellant. 

Mr. C. E. Bngram, Offg. Deputy Tngal 
Remembrancer, for the Crown. 

JUDGMENT. 

Jenkix?, C. J.—The four appellants, Nawab 
Howludar, Zaban Ali, Abdul Mallu and 
Araz Ali Sikdar, have been convicted under 
sections 302 and 460 of the Indian Penal 
Code, and sentenced to death under the 
former section. In convicting the accused 
the Sessions Judge agreed with both the 
Assessors. 

From this conviction and sentence the 
present appeal has been preferred, and the 
proceedings have been submitted for con¬ 
firmation of sentence. 

Both sides of the case have been placed 
before us with care and skill by Mr. 
Chaudhuri for the defence and Mr. Bagram 
for the prosecution, and we have been much 
assisted by their arguments. 

The story of the crime may be briefly told. 
On the night of Wednesday, 6^h November 
last, two men, three women and a little girl 
were murdered at Rajar Char in the house 
of Oiimuddi, one of the victims. They were 
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the sole inmates of tlio house at the time, 
and so the crime was not discovered until the 
following morning. 

There can he no doubt that it was the 
work of more than one culprit, and the case 
for the pro.se3ut.ion is that it was committed 
by a party of men of whom the present, 
appellants were some. Plunder was appa¬ 
rently not the motive. 

Of the appellants, two confessed before a 
Deputy Magistrate, but they subsequently 
retracted their confessions. The prosecution 
seek also to rely on the statements ascribe I 
to Ham.ju, an alleged member of the party, 
who has since died by bis own hand 

Over and above this there is the mslDal 
evidence and the testimony of witnesses, who 
speak to the enmity of the appellant Nawab 
Howladar towards the murdered man 
Osimuddi, of witnesses who depose to having 
seen or beard some of the appellants that 
night in circumstances which, according to 
the prosecution theory, p int to their pre¬ 
sence in the neighbourhood of the crime, of 
the Police officers who investigated the crime, 
and of an eye* witness, and so forth. 

This e>e-wifness is an approver named Abdul 
Karim Sardar. His evidence is strongly 
attacked and, apart from the criticism to 
which the evidenoo of all approvers is open, 
it is urged that the story of Abdul Karim is 
manifestly false. 

I will first deal with statements attributed 
to Ham.ju by bis widow Jaytun Bibi. 

It -was contended before the Sessions 
Judge, and the contention has been repeated 
here, that the widow’s disclosure of those 
communications should not have been per¬ 
mitted by the Court. 'I be Sessions Judge, 
however, overruled the objection on grounds 
which appear to me to be in complete diss 
regard of the language of section 122 of the 
Evidence Act on which the defence relied. 

The statement to which Jaytun deposed 
was a communication made to her during 
marriage by a person to whom she had been 
married. Not only, therefore, could she not 
be compelled to disclose that, communication, 
but, she should not have been permitted to dis¬ 
close it, for there was no one who did or could 
consent to the disclosure. The prohibition 
enacted by the section rests on no technicality 
that can bo waived at will, but is founded on 
a principle of high import which no Court 


is entitled to relax. Jay tan's disclosure, 
therefore, of Hamju’s communications must 
be excluded from consideration. 

[The remainder of the judgment is not 
required for the purpose of the report,—Ed], 

Shahfuodin, J. —I agree. 


ALLAHABAD HIGH COURT, 
(hr i minat. Reference No. 57 of 1914. 

February G, 1914. 

Present: —Air. Justice Piggott. 

EM PE ROR —Applicant 


versus 

GUR DAYAL— Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 438, 
430 (5)— ()rder of acquittal—Right of appeal—High 
Court, powc* to interfere in revision — Practice. 

It is against tlio practice of the High Court to 
interfere in revision with orders of acquittal. The 
right of appeal in case of acquittal is vested in the 
Local Government and not in the District Magistrate, 
hut it is always open to the latter to move the local 
Government to file an appeal. 

In the matter of Sheikh Aminatd-din, 24 A. 346; A. 
W. N. (1002), 80 and Emperor v. Madar Bakhsh , 25 \ 
128; A. W. N. (1002) 200, referred to. 

Reference submitted by the District Ma¬ 
gistrate of Bareilly as per bis letter No. 

31/111, dated the 13th January 1914. 

Mr. R. Malcomsoyi , for the Crown. 

JUDGMENT.—It, is against- the practice of 
this Court to interfere in revision with orders 
of acquittal. 1 may refer to the cases reported 
as In the matter of Sheikh Amin ud-din 
(l) and Emperor v. Madar Bakhsh (2). 

In both these cases the reference was made 
by the District Magistrate. I may refer 
also to clause 5 of section 439, Criminal Pro¬ 
cedure Code. Of course, the right of appeal 
is vested in the Local Government and not 
in the District Magistrate but it is always 
open to the District Magistrate to move the 
Local Government to file an appeal. I 
think it, would amount to something very 
like an evasion of the provisions of the 
section above referred to if this Court were 
to make it a practice to entertain applications 
in revision like the present. Let the record 
be returned. 


Record returned. 


O) 24 A. 346; A. W. X. (1902) 89. 
(2) 25 A. 12S; A. W. i 1902) 200. 
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BOMBAY HIGH COURT. 

Extraordinary Civil Application No. 92 op 

1913. 

January 6, 1914. 

Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 

NARAYAN PLTRSHOTTA.M GARGOTE 

—APPLICANT 

versus 

LAXM1BAI DATTO BHAGWAN 

—Opponents 

Ciinl Procedure Code (Act V oj 1908J, O. XLVII, r. 1 
—Jurisdiction of Court to hear review application not 
taken away by presentation of appeal . 

Pgf Shahy J. ( Heaton , J\ dnbitante ) : — 

Where an application for review has been pre¬ 
sented by a party to a suit and an appeal is lire- 
ferred, the Court to which the application for review 

is made is not thereby deprived of jurisdiction to 
entertain the application. 

Chenna Reddi v. Padda Ohi Reddi , 2 Ind. Cas. 802- 

32 M. 416; 6 M. L. T. 130 (F. B.) ; 19 M. L. J. 388,’ 
followed. * 

Extraordinary Civil Application from an 
order passed by the District Judge, Satara, 
in Miscellaneous Application No. 74 of 1912.' 

Mr. Jayakar (with him Mr. S. Y. Abhyan - 
kar), for the Applicant. 

Mr. P. D. B/iide , for Opponent No. 1. 

Mr. V. V . Bhadkamkar , for Opponent No 2 

JUDGMENT. 

Setah, t/.— rir.s application arises under the 
following circumstances: 

The District Court of Satara having decid¬ 
ed Appeals Nos. 67 and 70 of 1911 on its 
file against the plaintiff, he presented an 
application for review to that Court on the 
10th October 1912. A rule nisi was granted 
on the 12th October; and on 14th of 
October he filed a second appeal in this 
Court hgainst the decree of the lower Appel¬ 
late Court. He also informed the Registrar, 
while filing the appeal, that he wanted 
the appeal to be kept pending until his review 
application to the lower Appellate Court was 
disposed of. 

The District Court has rejected the review 
application on two preliminary grounds with¬ 
out going into the merits of the application. 
One of the grounds is that certain copies 
which ought to have been filed with the 
application were not filed, and that the 
application could not, therefore, be entertained. 
Without expressing any opinion as to whe* 
ther it was necessary to file those certified 
copies with the application, T am clearly of 
opinion that when the Court admitted the 


application on the 12th of Ootober with 
full knowledge of the fact that the copies 
were not filed along with the application, 
the omission was sufficiently condoned. It 
would not, therefore, be right to disallow 
the application on that ground. 

The second ground, which has been the 
main contention between the parties on this 
application, is that the applioant having 
preferred an appeal to this Court, the lower 
Court had no jurisdiction to proceed with 
the application for review. This point has 
been fully argued before us and several 
cases have been cited. I do not propose 
however, to discuss the cases in detail. It is 
common ground that at the date of the 
presentation the application was in ordei 
and that the lower Court had jurisdiction to 
entertain it. It is argued, however, that 
that jurisdiction name to an end as soon as 
the plaintiff preferred a second appeal to 
this Court. The only decision whioh covers 
this point is the case of Chenna Beldi v 

Pedda Ohi Reddi (1). On a full consideration 
ot the arguments on either side of the 
question, I have come to the conclusion 
that this Full Bench decision should be 
followed. Accepting that view, it is dear 
that the learned District Judge was cot right 
in rejecting the application on the preliminary 
ground raised by the defendants. There is 
no decision oited to us except the case of 
Rnmanadhun Ohetti v. Narayanan Ohetty (2) 
[which in terms has been overruled by 
the decision in Ohenna Reddi's case (1)], that 
can be said to be in any way inconsistent 
with the view taken by the Madras High 
Court. In a matter of this kind, I think, it is 
desirable that the practice of diflerent High 
courts should be uniform as far as possible 
and 1 see no reason whatever to think that the 
practice in this Presidency has been in faot 
different or that it ought to be different. 
Apart from the decided cases, I think, on a fair 
reading of the provisions of the Civil P ro . 
cedure Code relating to this point, it i s ' 
clear that an application for review can be 
made before any appeal is filed by the 
party and I know of no reason why an 
apphcation which was perfectly competent at 

the date of the presentation, should not be 


(1) 2 Ind. Cas. 802; 32 M. 416- 
(F. B ); 19 M. L. J. 388. 

(2) 27 M. 602: 14 M. L. J. 321. 


G M. L. T. 130 
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disposed of on the merits. There certainly 
is no express provision in the Code which 
renders the application incompetent on the 
mere presentation of an appeal by the same 
party at any subsequent time. In my opinion 
there is no practical inconvenience so long 
as the appeal is not prosecuted during the 
pendency of the review application. The 
present case fairly illustrates that it is only 
by following the practice, which has been 
sanctioned by the Madras High Court, 
that the remedy by way of review can bo 
secured to the aggrieved party in an ap¬ 
propriate case, without requiring him to 
jeopardize his right of second appeal. 

On these grounds the Rule should be 
made absolute and the lower Court directed 
to dispose of the application on the merits. 

Costs throughout to be costs in the 
application. 

Heaton, J.—T concur in the order proposed. 
It does not seem to me that this matter involves 
any really important legal principle or that for 
practical purposes it. is anything more than a 
matter of practice. The practice, which, as I 
understand, at present is followed, is that 
which was followed by the applioant. in this 
case. He applied for a review first and 
afterwards he appealed. Regarding this, as 
a matter of practice, I can see nothing in it to 
object to, nothing that is in any way incon¬ 
venient to, or inconsistent with, the proper, 
ordinary administration of justice. Therefore 
I see no reason to press my own view of the 
meaning of rule 1 of Order XLV1I. 

I should only like to add this: that I think 
there is great force in the reasoning of the 
District Judge. Personally also I am not 
at all satisfied that, the conclusion reached by 
the Full Bench of the Madras High Court 
in the case of Chenna Re Hi v. Peita Obi Rtddi 
(1) is really correct. But for the reasons 1 
have stated, I consider my own personal opinion 
in these matters as of no particular import¬ 
ance. Therefore I concur in the order 
which rny learned colleague has proposed. 

Rule made alsolute. 


ALL A.HABAD HIGH COURT. . 

Civil Revision Application No. 154 of 1913. 

March 19, 1914. 

Present :—Mr. Justice Rafique and 
Mr. Justice Piggott. 

MAHABIR PRASAD— Plaintiff— 

Applicant 

versus 

The COLLECTOR of ALLAHABAD— 
Defend int—Opposite Party. 

Civil Procedure Code (Act V of I90S), 0. XF*\ If, 1 

— Review , i/round for. 

A decree cun be reviewed on such grounds only as, 
if tenable, would justify an alteration or cancellation of 
the decree. Therefore, where a review is sought on a 
ground, which, even if it were tenable, would not 
result in a modilicationol’ the decree, the application 
for review should be rejected. 

Application for revision agaiust an order 
of the Subordinate Judge of Allahabad, dated 
4th April 1913. 

Mr. Hamilton , for the Applicant. 

Mr. Rpves , for the Opposite Party. 

- ORDER—This is an application in revision 
asking us to set aside the order of the lower 
Court rejecting the application for review 
filed by the applicant before it. It appears 
fchaS the applioant instituted a regular suit 
iu the Court, of the Additional Subordinate 
Judge of Allahabad for the recovery of 
certain property on the allegation that he was 
the son of one Thakur Beni Bahadur 
Singh. The property in suit was at the 
time in the possession of the Court of Wards, 
on behalf of a minor. The claim was resisted 
on the ground, among others, that the notice 
under section 4S of Local Act III of T899 
had not been given as prescribed in tj»ae Aot, 
and that, the plaintiff-applicant was igpt t\\e 
legitimate son of Beni Bahadur Singh. Vo-^^\ 
the pleas in defence were accepted 1 

the claim was dismissed. About five months 
after the dismissal of the claim the applicant 
filed a petition in the Court of the Subordinate 
Judge under Order XLY II, rule 1, seeking 
to review the decree dismissing bis claim, on 
the ground of the discovery of new and 
important evidence on the question of his 
legitimacy. The learned Subordinate Judge 
issued a notice to the other side to show cause 
against, the application. At. the time of 
bearing the learned Judge declined to record 
any evidence on behalf of the applicant and 
presumably after heming arguments on both 
sides rejected the application. He gave two 
reasons for dismissing the application, rif., 
fl) that on the face of it it did not disclose 


INDIAN OASES. 


Vol. XXIII] 

FERFASAMI K ONE V. MDTHIA CHE'ITIAR. 

any good ground for review, aud (2) that 
even if the new and important evidence 
alleged to have been discovered by the 
applicant were to affect the decision as to 
his legitimacy the decree will still stand 
good on the other issue in the case, viz. , the 
want of proper notice. The applicant has 
come up to th:s Court iu revision aud con¬ 
tends that he should have been allowed an 
opportunity of producing evidence to make 
out a case for the granting of his application 
for review. It is said that if he had 
succeeded in persuading the lower Court 
to accept the new evidence the decision on 
the question of legitimacy would probably 
have been modified and given in his favour. 
In that case he would have had an opportu¬ 
nity of coming up in appeal and re-opening 
the question of the want of notice. We 
think that the application for review was 
rightly rejected. The decision on the ques¬ 
tion of legitimacy on the reception of new 
evidence would not have modified or set 
aside the original decree. In our opinion 
the provision relating to review contemplates 
grounds which would alter or cancel the 
original decree. The application, therefore, 
fails and is rejected with costs including fees 
on the higher scale. 

Application rejected. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 112 op 

1912. 

. November 17 1913. 

Present: Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

PERIASAMI KONE— Defendant_ 

Appellant 

versus 


V. P. R. M. MUTHIA CHETTIAR_ 

Plaintiff—Respondent. 

Mortgage decree — Personal decree — Decree-holi 
when entitled to proceed against person or other th 
mortgaged property of mortgagor—Civil Procedure Cc 
{Act V of 1908), O. XXXIV , r. 6. 

The holder of a mortgage decree is not entit 
to proceed against other than the mortar 
properties of the judgment-debtor unless the Tati 
has no saleable interest in the property morfcmim 

Manit Kamoji v. Chodimalla Ramamurthi, Panin 
Qaru , 3 M. L. T. 335, approved, 



Kasi Krishna ma Chari, ir v. Bugianunul , 12 I ml. Can 
439; (1911) 2 M. YV. N. 355; 22 M. L. J, 125- 

10 M. L. T. 525, referred to. ’ 

A mortgage decree which directs payment before a 
fixed date and in default of payment orders the sale 
of the hypothecated property is a personal decree and 
the decree-holder can proceed against the person 
and other property of the judgment-debtor without 
obtaining a decree under Order A XXIV, nilo 0, of the 
Civil Procedure Code. 

Raja of Kalahastiv. Rajah Kumara Venkata Pcrunud 
12 Ind Cas. 689; 10 M. L. T. 429; (1912) M. YV. M. 45sj 
21 M. L. J. 1036, tollowed. 

Dinahandu v. .1 lashuda Khatun, 17 Ind. Cas. 263: 

1,° L \A J \? 18 and Dina Na1h fitter v. Be joy Krishna 
7 C. YV. N. 7-14 and Puma Chandra Mandat v 
Radha Nath Das , 33 C. S67; 4 C. L. J. 141, referred 

to* 


Appeal against the order of the District 

Court of Madura, dated the i 6th August 

1912, in Appeal Suit No. 20 of 1912, 

preferred against that of the Principal 

District Munsif of Madura, iu Execution 

Appeal No. 120 of 1911, (i n Original Suit 
No. 205 of 1906). 

Mr. S. Muthiah Mudaliar, for the Appel¬ 
lant. 


Mr. A. Krishnasami Aiyer, for the Respond- 
cut. 

JUDGMENT.—The view of the lower 
Courfs that a decree-holder is entitled to 
abandon his claim against some of the 
mortgaged properties even after decree, so 
ns to enable him to ignore the terms of the 
decree if those terras direct him to bring 
those properties to sale before he could 
proceed against other properties of the 
judgment debtor; that view, though in 
accordance with certain Allahabad decisions, 
cannot be accepted as sound as it is against 
the decision of this Court in Manit Kamoii 
v. Chodimalla Ramamurthy Pantulu Qaru 
(1), which has been receutly followed by 
this Bench in the case of Varadiah v. Rajah 
Kumara Venkata Perumal (2). 

If, of course, the mortgaged properties 
directed to be sold under the mortgage 
decree do not belong to the mortgagor, the 
mortgagee need not be compelled to resort 
to the farce of bringing them to sale and 
to undergo the useless delay involved in 
bringing them to sale, because it is an 
elementary principle of law that the Court 
will not do a vain thing, nor will it compel 
a man to do a fruitless thing. 


(1) 3 M. L. T. 335. 

(2) 21 find. Cas. 782; 14 M. L. T. 530; 26 
83; (191-17 M. YV, N. 157. 



L. J. 
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Lex nil fncit fr antra. 

Lex nemtnem Cngit nil vana sen inutilia. 

[See also Rasi Rri/shnama Chariar v. 
Rogiammal (3)]. 

The contention of the appellant’s learned 
Vakil, therefore, that, the decree-holder ought 
to go through that farce, even if no interest, 
at all in the properties Nos. 2 and 3 
ordered to he sold belongs to the mortgagors, 
cannot be accepted. However, the lower 
Courts have not gone into the question of 
fact whether the .judgment-debtor had no 
saleable interest in the properties Nos. 2 
and 3 ordered to be sold and we would have 
to call for a finding from the lower 
Appellate Court, if it was necessary for 
the decision of this case to call for such 
finding. T t is, however, unnecessary to do 
so, as the case has to be disposed of on 
another ground, which, though not taken 
in the lower Courts, is a question of law 
depending on the construction of the decree 
and has been taken before us in the 7th 
ground of appeal to this Court. To appreciate 
that ground, the nature of the decree has to 
be stated. 

The decree directs that the defendants 

do pay to the plaintiff Rs. 619 - 1-0 etc.,.” 

and then it. proceeds as follows this Court 

doth further order and decree. 

that in default of payment.before the date 

specified, the hypothecated property.shall 

be sold etc.” A similar decree wasconstrued by 
a Bench of this Court to which one of us was 
a party [Raja of lialahasti v. Rajah Knma- 
ra Venkata Perumal (4)] as giving a personal 
decree against, the defendants under which 
execution at the option of the decree holder 
can be had against, the poisons and other 
properties of the judgment-debtors without 
inference to the decree for sale of the 
mortgaged properties. If there is thus a 
personal decree already, no application for 
anot her personal decree under Order XXXIV, 
rule G, can be granted. [See Dinabandhu Nandi 
v. Mnshnda Kliatun (5), Vina Nath Mitter v. 
Being Krishna Das (G) and I'urna Chandra 
Mandal v. Radha Nath Das (7).] 


(3j 12 liul. Caa. -130; (1911)2 M. W. X. 355; 10 M. 
!,. T. 525; 22 M. L. .1. 125. 

(4i 12 I ml. Cas. (>89; 21 iU. h. J. 1030; 10 M. L. T. 
429; (1912) M W. N. 458. 

(5) 17 hid. (’as. 203; 10 L. L. .1. 318. 

(0) 7 0. W. X. 714. 

(7) 33 0. S07 at p. 877; 4 0. L. 141. 


The application as it stands cannot be, 
therefore, granted. But we think that this 
is a fit case for allowing the decree-holder 
to amend the prayer of his petition by 
adding an alternative prayer that if the 
Court thinks that the decree as it stands 
awards relief personally against the defendant, 
the Court will be pleased to order arrest of 
the defendantand attach the following proper¬ 
ties,” (lo be definitely described). We 
think that section 153 of the Civil Procedure 
Code gives ample power to the Court to 
allow such amendment, and that this is a fit 
case to permit such an amendment. Four 
weeks from receipt of records by the Munsif 
is granted to make the amendment. The 
lower Court’s orders are set aside. If the 
amendment is made, the Court of first 
instance will pass orders in due course of 
law on the alternative relief and on the 
costs of the petition in that Court. If the 
amendment is nob made, the petition will 
9tand dismissed with the costs of the Court 
of first instance. The parties will bear 
their respective costs in this Court and in the 
District Court. 

Case remanded and 
amendment ordered. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No 117 of 1912. 

Mai oh 26, 1914. 

Present: —Mr. Justice Ormond and 
Mr. Justice Parlett. 

RAMANATHAN CHETTY and others — 

Appellants 

versus 

The BANK ok BENGAL —Respondent. 

Agency — Powers of Agent —Chettg banking, usage of — 
Powcr-of-attorney — Construction — Surety — Guarantee 
— Agent's poiver to give guarantee or sign negotiable 
instruments — Burden of proof. 

Unless expressly so empowered an agent, cannot 
make his principal a surety for another’s loan, nor can 
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he borrow money in his principal’s name for another 

nor can he thrust a partner upon his principal or si«m 

a promissory.note for his principal jointly with another 
person. 

It is not a necessary incident in a Chettv banking 
and money-lending- business that the Chetty must 
necessarily guarantee another Chetty, that is,'it is no 
part of the Chetty business to stand guarantee for 
others who are not Chctties. 

Powers-of-attorney must be construed strictly aud 
unless an express power is given to an Agentto enter 
into contracts of guarantee on behalf of his principal 
or to execute negotiable instruments for his principal 
jointly with others, it rests on the person allemno- 
such power in the agent to show that in fact "the 
agent had authority to enter iuto such a transaction. 

Appeal from a decree on the Original 
Side. 

Mr. J, R, Das , for the Appellants. 

Mr. Giles , for the Respondent. 

JUDGMENT. 

Ormond, J.—-The plaintiff Bank sues the 
defendant firm for the sura of Rs. 50,000 
with interest in the following circumstances: 
on the 23rd May 1903 one Hashim Ebrahim 
had a cash credit account with the plaintiff 
Bank and in order to secure the same, 
upon the request of the plaintiff Bank, 
executed a pro-note for Rs. 50,000 and 
interest, in accordance with the practice of 
the Bank, in favour of the defendant firm. 
The agent of the defendant firm endorsed 
the said pro-note over to the Bank and 
at the same time executed an agreement 
guaranteeing the payment of the said cash 
credit account. The defence is a denial of 
the authority of the agent to enter into the 
contract of guarantee. It is proved that 
the defendant’s agent entered into 23 
transactions with the Bank as surety for 
others between 1904 and May 1908, 6| 
of which were guarantees of persons other 
than Chetties. On the 21st July 1903 
the defendant’s agent guaranteed this man, 
Hashim Ebrahim, and on the 3rd of 
November 1906 the defendant’s agent was 
guaranteed by Hashim and the firm of 
S. R. M. The learned Judge on the 
Original Side in his judgment says: “Now 
having regard to the approved practice 
and to the ordinary presumptions, that 
must arise as to the ordinary course of 
business and human affairs, it is im¬ 
possible to hold that these agents (de¬ 
fendant’s agents) had never submitted 
accounts to their principal and that he should 
have remained in ignorance of the fact 


thafc they were not only carrying on this 
branch of Chetty banking business but 
were doing .so to a very large extent. 
Defendant held out Chokalingum Chetty 
as his agent in Rangoon with a full general 
power to transact business on his behalf. 
Ihe agent was guaranteeing other people’s 
loans and no exception was taken by the 
principal to this conduct on his behalf for 
years, and, in my opinion, it must, therefore, 
be held that he held his agent out as having 
the power to guarantee the accounts, and 
further that the power in so guaranteeing 
was ratified and confirmed by him. * * * 

Notice was given him (defendant) to produce 
his account books but they have not been 
Produced. These account books would have 
shown these transactions. They would have 
shown the receipt of commission which 
would be consideration. Further the agree¬ 
ment itself sets out a consideration. It 
is at the request of the defendant’s agent 
that the oash credit, account is given 
and that imports a consideration.” The 
Judge, therefore, gave the plaintiff a decree. 
The defendant was the sole proprietor of 
that firm and is dead. The question of 
ratification was first raised by the plaintiff 
when the case came on for hearing. The 
books were not produced before, because 
the only question was had the ageut 

authority to enter into this transaction? 
The learned Judge has assumed that com¬ 
mission was charged for this transaction, 
that these transactions must have been 
entered in the books and that the agent sent 
the books to his principal, and, therefore, 
that the principal knew of these transactions 
of guarantee. In order to make the defend¬ 
ant liable upon a ratification the plaintiff 
must show that the defendant had full know¬ 
ledge of the facts. There is no question 
whether there was consideration to support 
a oontract of suretyship as between the Bank 
and the defendant. Mr. Giles, who appears 
for the plaintiff-respondent, admits that the 
question is not really one of ratification, but 
whether the authority to enter into the 
transaction of guarantee must necessarily 
be implied from the powers conferred in the 
power-of-attorney. The power-of-attorney is 
in the form generally used amongst Chetties. 

It recites the desire of the principal 
to appoint the agent his attorney for the 
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general management of bis banking and 
money-lending business, it tbon constitutes 
the agent the lawful attorney to transact, 
conduct, and manage all and every or any 
of (be affairs, concerns, matters and tilings 
in which the principal then was or there¬ 
after might be in any wise interested and 
concerned and for that purpose to use or 
sign the principal’s name on any documents 
whatsoever, to borrow money from Banks, 
firms or persons, either with or without a 
pledge of securities for mouey advanced to 
various persons, to make, draw, sign, accept-, 
endorse, negotiate and transfer bills of 
exchange, pro-notes, etc., to which the princi¬ 
pal’s signature of endorsement might be 
required or which the attorney might in his 
absolute discretion think fit, in the name of 
the principal. The agent, therefore, had a 
general authority to carry on the business 
of a Chetty bauker and money-lender on 
behalf of his principal as the sole proprietor 
of the business and an express power to 
borrow money and to endorse promissory- 
notes for the purposes of that business. He 
would not be authorized (without an express 
power to that effect) to enter into any 
transaction under which his principal incur¬ 
red a liability, unless such transaction was 
a neceseary incident in the oarrying on of a 
Chetty banking and money-lending business. 
If the transaction entered into by the agent 
is on the face of it authorized by the power- 
of-attorney, the Bank need not look to the 
application of the money by the agent, but 
if it is shown that the Bank had notice of 
the reel nature of the transaction and such 
transaction is not within the scope of the 
agent’s authority, the principal would not. be 
liable. In this case the agent endorsed a 
promissory-note in favour of the Bank in the 
name of his principal, and he has an express 
power to do so, but at the same time he 
signed for his principal on a letter of guaran¬ 
tee in favour of the Bank on behalf of 
Hashim Ebrahim for- the whole amount for 
which the promissory-note was given. The 
Bank, therefore, knew that none of the money 
was being taken by the agent as a loan to 

his principal. The agent was given certain 
specified or express powers; but they do not 
include a power to make his principal a 
surety for another’s loan; and they do not 
include a power to bonow money in his 


principal’s name for another, or to sign 
promissory-notes (for his principal jointly 
with another principal. If he had been 
given such a power as the last, an authority 
to guarantee the debt of another might well 
be inferred because since he clearly has no 
power to thrust a partner upon his principal, 
if he had the power to sign promissory-notes 
for his principal jointly with another, the 
mauifest effect of such a transaction would 
be that, as between the two makers of the 
note each is a surety for the other as to the 
amount taken by that other. The sole 
question then is, is it a necessary incideut of 
the business to guarantee the loans of others? 

If such transactions are entered into fora 
commission, the business would not be so 
much a money-lending business as an insur¬ 
ance business. If such transactions are 
merely mutual accommodations, it must be 
shown that such mutual accommodations are 
necessary. Loans can be raised on security 
without sureties, and the fact that the Presi¬ 
dency Banks Act requires two independent 
signatures for a loan on a promissory-note 
is not. sulficient to show that such mutual 
accommodations are necessary for the 
business. 

The Bank have called two Chetties in 
support of the proposition that it is a 
necessary incident in a Chetty’s money- 
lending business to guarantee the debts of 
others. Ramanatban Chetty, the 2nd wit¬ 
ness for the plaintiff, the agent for the 
11. M. M. S. T. firm says that, his firm 
lms not guaranteed overdrafts of accounts 
of persons other than Chetties. He has 
heard that some Chetties do guarantee, in 
such cases the Chetty gets a commission. 
In cross-examination he states that ‘ those 
whose principals allowed them to guarantee 
the overdrafts of other people, they guaran¬ 
tee.” His own principal has told him that 
he should not. guarantee people other than 
Chetties. The other Chetty Udiappa, 5th 
witness for the plaintiff, who is the agent 
of the V. A. 11. firm, says: “It is left to the 
option in Raugoon of the agents to guarantee 
the overdrafts of others. Some take the 
authority from the principal before for so 
doing and some do so after the transac¬ 
tion has been entered into. *Some 
principals do not allow their agents to do 
t-bis guarantee business at all.” Mr, Giles 
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c ontends that inasmuch as the Presidency- 
Banks Act requires the signatures of two 
persons (who are not partners) for a loan on a 
promissory-note, the defendant must have 
known from the cash credit account at the 
Bank of Bengal that other persons had 
stood guarantee for him and that, there¬ 
fore, he must have assumed that his agent 
was standing guarantee for others, and that 
it is a normal feature to mutually guarantee 
in Chetty banking business. It is not shown 
that the defendant would know of the cash 
credit account at the Bank of Bengal, and 
I do not think it is made out that it is 
a necessary incident in a Chetty banking 
and money-lending business that the Chetty 
must necessarily guarantee another Chetty. 
It is certainly not made out in this case 
that it is part of the Chetty business to 
stand guarantee for others who are not 
Chetties. Powers-of-attorney must be con¬ 
strued strictly and unless there is au ex¬ 
press power given to the agent to enter into 
contracts of guarantee on behalf of others 
or to execute negotiable instruments jointly 
with others, it rests on the Bank or other 
person lending the money to show that the 
agent had in fact authority to enter into such 
a transaction. 

I would allow the appeal and dismiss the 
suit with costs in both Courts. 

Parleit, J.—I concur. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 200 5 of 1912. 

April 1, 1914. 

Present: —Mr. Justice Tyabji and 
- Mr. Justice Spencer. 

PENAMUCHA ANANDARAJU — 
Plaintiff—Appellant 
versus 

NADIMPALLI VEKATARAJU and others 

— D E Ffi N D A NTS— Res PO ND E NTS. 

Civil Procedure Code (Act V of 1908), 0. IX, r. 3, 
0. XVIT, r. 3 —lime granted to produce evidence —Ad¬ 
journment of suit—Failure to appear on adjourned 
date—Proper order is to proceed with suit and not 
to dismiss it. 

Where the parties to a suit agreed that the deci¬ 
sion iu that suit should follow the decision of the 


Appellate Court in another suit, and after producing a 
copy of that decision, both parties absented them¬ 
selves on the adjourned date: 

Held, that the proper course for the Court was to pro¬ 
ceed to decide the suit under Order XVII, rule 3, and 
not to dismiss it under Order IX, rule 3, of the Code 
of Civil Procedure. 

Second appeal against the deire9 of the 
District Court of Kistna, in Appeal Suit 
No. 540 of 1911, preferred against that 
of the Deputy Collector of Gudivada, in 
Summary Suit No. 179 of 1910. 

Mr- P. Nagabuslianaman , for the Appellaut. 

JUDGMENT.—There were two suits for 
rent between the same parties. The first 
suit was in respect of Fad is Id 13 to 1315 
and the second in respect of P aslis 1316 to 

1318. 

The suit out of which this appeal arises is 
the second one. It was posted for hearing 
on the 19th September 1910. Then the 
parties appeared and asked for an adjourn¬ 
ment which was granted till the 14th Octo¬ 
ber 1910, on which day the defendants 
applied for stay pending the decision of their 
appeal in the first suit. The suit which is 
now under appeal was consequently adjourned 
to the 21th March 1911, on the basis of 
an agreement between the parties that the 
decision in the present suit should follow the 
decision in the other suit. Accordingly on 
the 24th March 1911, the plaintiff appeared 
producing a copy of the appeal decree in the 
other suit which was iu his favour and peti¬ 
tioned that a decree should be passed in the 
present suit iu his favour. On this the 
defendant put in an application dated the 
19th April 1911 for an adjournment aud on 
the 29th April 1911 the bearing was adjourn¬ 
ed for 15 days to permit the defendant to 
appeal to the High Court from the appellate 
decree iu the other suit. The hearing was 
then adjourned to the 17th May 1911 to 
permit the defendant to produce evidence of 
his having appealed to the High Court. On 
that day neither patty appeared. Iu the 
result the Raveuue Court dismissed the suit 
and the dismissal wa9 upheld by the District 
Court. 

We think the forms of procedure have been 
misapplied by the lower Courts. The dis¬ 
missal was apparently made under Order 
XVII, role 2, and Order IX, rule 3, of the 
Code of Civil Procedure, 1908. In our 
opinion the rule applicable was Order XV*1I, 
rale 3, of tho Code of Civil Procedure. The 
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Court should have proceeded to decide the 
suit and it would seem from the contention 
of the appellant that the plaintiff’s claim to 
a decree could not have been resisted. 

It is suggested to us that the plaintiff is 
entitled to a decree now. We are unable to 
grant him a decree without having the 
agreement before us on which the adjourn¬ 
ment referred to in the plaintiff’s petition 
of 24th March 1911 was granted, and with¬ 
out knowing the result of the second appeal 
in the other suit. 

We set. aside tire order of dismissal. The 
Deputy Collector must restore the suit to 
his file and dispose of it in accordance with 
law. 

Costs will abide the result. 

Appeal allowed. 


MADRAS HIGH COURT. 

Se.ond Civil Appeal No. 831 ok 1911. 

January 27, 1914. 

Present :—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer 

ALLA PICHAl THARAGANAR alias 

KADIR MIRA SAHIB THARAGANAR 
(died) and others —Appellants 

versus 

MAHOMAD MOIDEENTHARAGANAR 

AND OTHERS—RESPONDENTS. 

Muhammadan Tyiw—Gift of house—Possession, de¬ 
livery of— Contingent giff — Conditional gift. 

A gift of a house is not invalidated by the mere 
residence of the donor theroin after the gift. 

Kandalh Vccttil Hava v. Musaliam Veettil Pakru 
Kutti, 30 M. 30o; 2 M. L. T. 180, followed. 

Bava Saheb v. Mnhomad, 10 M. 343, dissented from. 

Contingent gifts are generally considered invalid 
while conditional gifts can bo enforced as absolute 
gifts, although tho condition may bo bad. 

Nizamuddin Qulam v. Abdul On fur , 13 B. 204, 
referred to. 

Second appeal against tho decree of the 
Court of the Subordinate Judge of Tinnovelly, 
in Appeal Suit No. 619 of 1909, preferred 
against that of the Additional District 
Munsif of Tinnevelly, in Original Suit No 
50 of 1908. 

Mr. O. V. Anantkakrishna Aiyar % for the 
Appellant. 

Mr. L. .1. (hvindarny/utva Aiyar } for tho 
Respondents. 


JUDGMENT.—The first contention is' 
that a gift of the house under Exhibit 1Y is 
invalid by reason of the possession of the 
property not having completely passed at the 
time. 

lu this matter we see no reason why we 
should not follow the decision of Kandath 
Veet til Bata v. Musaliam Veettil Pakru Kutti 
(1) in preference to the earlier decision in Bava 
Saheb v. Mahomad (2). It. was held in Kan* 
doth Veettil Bata v. Musaliam Veettil Pakru 
Kutti (1), that in certain circumstances such 
as those connected with the present case the 
residence of the donor in the house which is 
the subject of gift would not be a ground for 
invalidating the gift. 

The next contention is that the condition 
that the defendants Nos. 1 and 2 should 
enjoy the properties absolutely only after 
the donor’s death made the gift itself not an 
absolute gift and that conditional gifts are 
not recoguized iu the Muhammadan Law. On 
this question it is necessary to distinguish 
between contingent gifts and gifts with a 
condition attached. Though the former are 
generally considered invalid, the latter can 
he enforced as absolute gifts, although the 
condition may be bad. See Nizamuddin 
Qulam v. Abdul Qaftir (3) and the observations 
at page 134, Volume I, of Ameer AH’s 
Muhammadan Law (4th Edition). This 

second appeal tails and is dismissed with 
costs. 

A ppea l dism issed. 

(1) 30 M. 305; 2 M. L. T. 180. 

(2) 19 M. 343. 

(9) 13 B. 264. 


madras high court. 

Second Civil Appeal No. 227 ok 1912. 

March 11, 1914. 

Present: Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. - 

K A Hi A KOWNDEN alias A R U N A CH A L L A 

KOWNDEN AND OTHERS — APPELLANTS 


RAG HAY A UEDDl and others— 

Respondents. 

Grant of land under Darkhnst rules —Rules not com 
/>. 'id with--Jurisdiction —Adversepossession—Presump 
ion Cotyfined to #pot actually in possession. 
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The fact that a Divisional Officer contravened certain 
rules framed for his guidance does not affect his 
jurisdiction to cancel a grant made by a Tahsildar. 

The ordinary presumption that a person having 
title has possession over the whole if he exercises 
acts of ownership only over a portion leaving the 
rest as waste does not arise in the case of a tres¬ 
passer whose adverse possession will be restricted to 
the particular portions in his possession. 

Second appeal against the decree of the 
District Court cf South Arcot, in Appeal 
Suit No. 169 of 1910, preferred against 
that of the District Munsif of Tiruvannamalai, 
in Original Suit No. 425 of 1909. 

Messrs. T. R. Rnmackandra Aiyar and T. R. 
Krishnaswami Aiyar , for the Appellants. 

The Government Pleader and Mr. Jagamatha 
Aiyar , for the Respondents. 

JUDGMENT.—The Sub Collector on 
appeal from the Tahsildar’s order granting 
the plaint lands to the appellants had juris¬ 
diction to cancel that grant. 

The fact that the Sub-Collector contravened 
some rules laid down for his guidance in 
some Standing Order No. 15 when he dis¬ 
posed of the appeal (assuming that he so 
contravened them) has nothing to do with 
his jurisdiction to quash on appeal the grant 
made by the Tahsildar. The first contention 
in appeal, therefore, fails 

While there is a presumption in the case 
of a person having title that possession of 
the whole is iu him even if he exercises acts of 
ownership only over a portion leaving the 
rest waste, there is no such presumption in 
the case of a trespasser whose adverse 
possession will be restricted to the particular 
portions in his actual possession. On the 
finding of the District Judge that the defend¬ 
ants never were in possession of auy portion 
of the plaint lands for twelve years con¬ 
tinuously, the contention as to limitation 
fails. 

The defendants on the facts found could 
have had no honest belief (we do not exclude 
an honest belief entertained through negli¬ 
gence) that they were owners of the lands, 
and their claim for improvements was rightly 
disallowed. 

The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 259 gf 1914. 

March 7, 1914. 

Present :—Mr. Justice Rafique. 
Musammat HULaSOamd ofhers— Plaintiffs 

— A PPELLANTS 


bALAMAT KHAN and another_ 

Defendants —Respondents 

Adverse possession-Barden oj proof-Presumption- 
Limitation. L 

In a suit for the recovery of a house the plaintiffs 
alleged that the defendant had unlawfully and with 
out any right taken possession of it ten years before’ 
smt and after the death of the plaintiffs’ ancestor. 
The defendant pleaded more than twelve years’ adverse 
possession. The Court found that the death of 
plaintiffs ancestor took place more than twelve 
years prior to the institution of the suit: 

Held , under the circumstances, (1) that no presump- 
tion asto continuation of the plaintiff’s possession 
could be made in his favour; 

(2) that it was for the plaintiff to prove by prima 

face evidence that he had been in possession of tho 
house within twelve years. 


Second appeal from the decision of the 
District Judge of Shahjahaopur. 

Mr. Harat Ohandra Ohoudhuri, for the Ap- 
pellant8. y 


JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiffs-appellants for 
the recovery of a house ou the allegation 
that it belonged to their aucestor, Sita Ram, 
who had died ten years prior to the insti¬ 
tution of the suit and that after his death 

the defendants-respondents had unlawfully 
and without any right taken possession of 
it. The claim was resisted on the ground 
among others that Sita Ram had died more 
than twelve years prior to the institution of 

the suit and that the defendants-respond¬ 
ents had been in adverse possession of 
the house for more than twelve years, 
lhe Court of first instance deoreed the 
claim. On appeal the learned District 
Judge held that Sita Ram had died more 
than twelve years prior to the institntion 
of the suit and that the plaintiffs-appellants 
had failed to prove their possession within 
limitation. The plaintiffs have come up in 
second appeal to this Court and contend 
that as the title to the house was obviously 
in them, who were the daughter and 
daughter’s sons of Sita Ram, the presump¬ 
tion of possession must be made in their 
favour. They were not, therefore, bound to 
give prima facie evidence of their possession 
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within limitation. On the other hand, it was 
for the defendants-respondents to establish 
their plea of adverse possession. I do not 
think that the contention is correct. It 
was distinctly alleged in the plaint that the 
plaiutiffs-appellants had not obtained posses* 
sion of the house in suit after the death of 
Sita Kara and the lower Appellate Court has 
found that Sita Ram’s death took place 
more than twelve years prior to the institu¬ 
tion of the suit. It was further stated in 
the plaint that the defendants-respondents 
had taken possession of the house after the 
death of Sita Ram. Under these circum¬ 
stances it vva3 clearly for the plaintiffs*ap- 
pellants to prove by p)ima facie evidence 
that they had been in possession of the 
house in suit within limitation. In my 
opinion the learned District Judge took a 
right view of the case. The appeal fails 
and is dismissed. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil. Revision Petition No. 16 ok 1914. 

March 4, 1914. 

Present: —Mr. Justice Seshagiri Aiyar. 

CHINNU alias SABAPATHI GOUNDEN— 

Plaintiff—Petitioner 

versus 

SAMBANDA MOORTHI alias THAND1 
GAIVEDA GOUNDEN and another— 

D E K E N D A NTS — R KS PO N I) E NTS. 

Charter Act, 24 A' 25 T >c. C. 104, d. 15—Cirit Pro. 
reduce Code (Aet I’ of 1908), s. 115, (). A 17, r. 1 — 
Commission refused — Discretion — llci'isimi — Abase <>» 
process. 

A High Court ought not to sit in appeal over every 
exercise of discretion by tho Court below, even thorn'll 
under the law no appeal is given to tile party against 
whom tho discretion has boon exercised. 

Nothing short of the conclusion t hat there lias been 
a wanton abuse of the process of the Court below, 
would induce a High Court to interfere in revision. 

Therefore, where a subordinate Court has either 
issued a Commission to examine certain witnesses or 
has refused to issue one. it cannot be said under 
section 15 of the Charter Aet or section 115 of the 
Civil Procedure Code that his relusil amounts to an 
abuse of the process of tie- Court or that he has 
acted with material irregularity in the exercise of 
jurisdiction. 

Petition, under Mention 115 of AM V of 1908 
and flection 15 of the Charter Aet, praying 


the High Court to revise the order of the 
District Court of Salem iu 1. A. 
No. 148 of 1913, in Original Suit No. 10 of 
1912. 

Mr. T. M. Krishnasamy Aiyar , for the Peti¬ 
tioner. 

Mr. T. R. Venkctarama Sastri t for the 
Respondents. 

JUDGMENT.— Mr. Krishnasamy Aiyar 
invites me to say that in all cases where a 
Judge has either issued a Commission to 
examine certain witnesses or refused to issue 
a Commission this Court under the Charter 
Act has power to satisfy itself upon the facts 
whether that exercise of discretion by the 
Court below was right or not and to remedy 
the injustice which has been done to the 
party, and he quotes Lekhraj Ram v. Debt 
Pershad (1) for the position that the arm of 
the High Court is long enough to reach all 
cases of injustice. 1 cannot accede to this 
contention. It would virtually mean that 
the High Court, is to sit in appeal over every 
exercise of discretion by the Court below, 
even though under the law no appeal is given 
to the party against whom the discretion has 
been exercised. 

The case of Vidya Puma v. Seethe 

amma (2) is a case where a party in 
order to coerce another party to enter into a 
compromise vexatiously summoued him as a 
witness where there was no necessity to 
summon him at all, and tho learned Judges 
came to the conclusion that the order for 
the issue of a Commission in that ca 
must, be regarded as an abuse of the process 
of the Court. In that case the largest 
extension of the power of the High Court to 
interfere in such matters has been reached; 

1 feel that nothing short of the conclusion 
that there has been a wanton abuse of the 
process of the Court, to which the Court 
below either wittingly or unwittingly lent 
itself, will induce this Court to interfere 
in revision. That is net the case before 
me. All that, has been said in this ease is 
that, there has been an error of judgmeut 
(Hi tho part, of the learned Judge which has 
seriously prejudiced the petitioner. It is, no 
doubt, tmo that, it was held in Vidya Puma 
Tunthaswami v. ^cdhammai (3) that every 

(H 12 C. \Y. N. 078; 7 Cr. L. J. 499. 

(2) 2S M. 28; 14 M. L. J. 329. 

(*) 12 1 ml. Cus. 74; 21 M. L. J. 889. 
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party has a right under Order XXVI. rule 4, 
Civil Procedure Code, to require that a Com¬ 
mission should issue for the examination of 
witnesses, and I am inclined to thick that in 
this case it would have been better if the 
learned Judge had granted the application, 
because there was a possibility of 
the Commission being returned before 
the hearing itself tcok place. Probably 
when an application is made afresh 
to the District Judge, if he is satisfied 
that before the case is finally heard the 
Commission can be returned, this order wili 
not stand in the way of his exercising his 
discretion in favour of the plaintiff. But 
I cannot say that under section 15 of the 
Charter Act or section 115, Civil Procedure 
Code, the refusal of the District Judge 
.amounts to an abuse of the process of the 
Court or that he has acted with material 
irregularity in the exercise of his juris¬ 
diction. The case In re Nizam of Hyderabad 
Cl) decided by Muthusami Aiyer, J., is a 
case in point. Poliowing that decision I hold 
that this Court has no power to interfere 
with the order passed by the District Judge 
uuder the circumstances of this case. I, 
therefore, dismiss the petition with Costs. 

Petition dismissed . 

(4) 9 M. 250. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2527 of 1912. 

November 19, 1913. 

Present :—Mr. Justice Sankaran Nair and 

Mr. Justice Bakewell. 

J. S. V. NAZARETH — Defendant — 

Appellant 

versus 

JAFFER MEGHJI SHET— Plaintiff— 

Respondent. 

Specific performance oj contract to sell —Variation 
between contract set up and contract proved—No wilful 
omission or concealment—Suit for the items proved 
maintainable, 

A Court has discretion to refuse speeilic perform¬ 
ance of a contract to sell, where the plaiutiff fails to 
establish in full the agreement set up by him in 
his plaint; but that rule does not apply where the 
plaiutiff does not deliberately put forward a false 
claim. 


Where the agreement was to sell four items of pro¬ 
perty and subsequently one of the items was mort¬ 
gaged to tiie plaintiff and in consequence the plaintiff 
was not in a position to state what items were sold to 
him, the fact that he claimed in these circumstances 
a larger number of items than he was found entitled 
to would not put him out of Court. 

Appeal against the decree of the District 
Court of South Cauara, in Appeal Suit No. 
352 of 1910, preferred against that of the 

District Munsif of Mangalore, in Original 
Suit No. 305 of 1909. 

Mr. M. 0. P aratha Sara thy Ay an gar (with 
him Mr. K.F. Madhavi Row), for the Appellant. 

Mr. J . L. Rozario, for the Respondent. 

JUDGMENT.—The suit is for specific 
performance of an agreement to convey to 
the plaintiff the properties which bear the 
Survey Nos. 15, 13, 18, two houses and 

certain trees. The plaintiff has got a decree 
for No. 15 and some of the trees claimed. 
The contention in second appeal is that as 
the plaintiff has failed to prove the contract 
set up, x c lor the sale of all the properties 
claimed, he is not entitled to any decree for 
specific performance, and the cases Lindsay 
v. Lynch (1), Legal v. Miller (2) and 
Marshall v. Eerridcje (3) are relied upon. 

The lower Appellate Court has found that 
after the parties entered into the agreement 
to sell, a mortgage, (Exhibit A), of the 
properties agreed to be sold was granted to 
the plaintiff as an intermediate step. It is 
stated that item No. 15 was mortgaged and 
that the houses in the occupation of two 
persons, Rajunath Naik and Kisfco Souza, 
were excluded. F and G are the houses in 
Naik’s occupation and No. IS is the house in 
Souza’s occupation. There was really no 
dispute between the parties as to the scope 
of the agreement so far as the properties 
were concerned. They were the properties 
in Exhibit A. The only question was, what 
were the properties in Exhibit A. The 
correspondence that passed between the 
parties does not show that the defendant 
took any exception to the plaintiff’s claim 
on the ground that he has claimed more 
properties than he was entitled to. On the 
other hand, he claimed a higher purchase 
amount which has been disallowed. He 

also claimed that the agreement was to he 

(1) 9 R. R. 54; 2 Sch & Lef. 1. 

(2) 2 Ves. Sen. 299; 28 Eng. Rep. 193. 

(3) 19 Ch. D. 233 at p, 241; 51 L. J. Oh. 329- 45 
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Carried out within a certain time. On this 
point also the finding is against him. So 
far as the plaintiff’s claim is concerned, it 
is found that Survey No. 16 0 really includ¬ 
ed in Exhibit A. But as Survey No. 15 
is mentioned by name, the plaintiff gave up 
his claim to it in appeal and the Judge states 
that both tire parties were under a mistake 
as to that item. As regards No. 18, and the 
houses or house-sites, and the trees, the Judge 
finds that the differences between the plaint 
claim and what was proved at the trial are 
very insignificant considering the value of 
the property. It is not shown that the 
plaintiff wilfully and with knowledge put 
forward a claim which he knew to be false; 
he has not obtained a decree for any property 
not claimed by him or not included in the 
agreement set up by him. No objection was 
advanced by the defendant before suit for 
specific performance on this ground, and 
the difference is not material. In these 
ciroumstances we are of opinion that the 
Judge was right in decreeing spocific per¬ 
formance when the plaintiff consented to 
accept a decree for the same. He is, however, 
bound to pay the balance of the purchase- 
money, Bs. 500. We will modify the decree 
of the Court below by directing the plaintiff 
to deposit in Court the amount of Hs. 500 
within three months from this date. In de¬ 
fault his suit will stand dismissed. With this 
modification we confirm the decroe of the 
lower Appellate Court and dismiss the 
second appeal with costs. 

A ppea 1 Jts m issed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 454 ok 1913. 

March 17, 1914. 

V resent'. —Mr. Justice Ay ling. 

S. CHIDAMBARAM Pi LLAI— Plaintiff— 

Petition eh 
versus 

MUTHAMMAL and another—Defendants 

— Respondents. 

Madras Estates Land Art (/ of] DON ),ss. Ill, 115, ls<), 
2\\\ (3) — Sale—Declarator a suit to set aside sale. 
— Jtirisdii'lion of Civil Courts - Dni'jal I'cnancu Art 

{lill Of J obo ) , ». 1 1 'J. 


by a Civil Court and not by a Revenue Court. 

Doraisamy Pillai v. Mothusamy Moopan, 27 M. 04; 
13 M. L. J. 479; Zamindar of Ettyapnram v. Sankarappa 
Reddi , 27 M. 483, Oouse Mohidecn Sahib v. Muthialu, 
Chattier, 21 Iud. Cas. 7d2; 14 M. L. T. 523; 26 M. L. J. 
36; (1914) M. \V. N. 55, followed. 

Petition under section 115 of Act V of 
190S, praying the High Court to revise 
the order, dated 19th February 1913, 
of the District Court of Tinuevelly, in 
Civil Miscellaneous Appeal No. 2 of 1913, 
preferred agaiust the order, dated the 26th 
October 1912, of the District Munsif of 
Ambasamudram, in Original Suit No. 5 of 
1911. 

Mr. 8. Ramaswami Aiyar , for the Peti¬ 
tioner. 

Mr. L. A . Qovindaraghava Aiyer , (with him 
Mr. L. 8. Veeraraghava Aiyer), for the Re¬ 
spondents. 

JUDGMENT.—Petitioner sued for a de¬ 
claration that a sale of his holdiug held 
under sections 111 et seq of the Madras 
Estates Land Act was legally void and 
liable to be set aside in cousequenoe of the 
land-holder’s failure to apply to the Col¬ 
lector for sale within the period of forty-five 
days prescribed by section 115. 

I be Munsif held that he had no jurisdic¬ 
tion to try the suit and dismissed it. The 

District Judge on appeal took the same 
view. 

It seems clear that a suit of this uature 
is maintainable in Civil Court, in the 
absence of any statutory bar [Vide Dorasamy 
filial v. Muthusamy Moopan (1) and Zamin - 
dar of Eityapuram v. Sankarappa Reddiar(2)]. 

^ Respondent relies on seotiou 189 of the 
Estates Land Act. This makes it clear that 
<i suit for damages sustained in consequence 
of the alleged illegality would lie in a 
Revenue and not in a Civil Court: which is 
also specifically laid down in section 213 
(3). But a suit for declaration like the 
present one is not oue of those set forth 
in the Schedule to the Act. It may seem 
anomalous to give the jurisdiction to award 
damages for the illegality to the Reveuue 
t'ourt which ordered the sale and the 
jurisdiction of setting it aside to the Civil 

(H 27 M. 94; 13 M. L. J. 479. 

-7 M. ks3 U.). 
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tribunal. But if the view taken by (he 
lower Courts is correct, then in spite of the 
mandatory directions of section 115, an order 
of a Collector for sale, which was passed 
without jurisdiction, must stand, and cannot, 
be questioned: for, admittedly, no suit to 
set aside the sale will lie in a Revenue 
Court. 

The only doubt that, occurs to my mind 
arises out of the curious wording: of section 
189. The Civil Court is forbidden to take 
cognizance, not of any suit or applications of 
the nature specified in the Schedule, but “of 
any dispute or matter in respect of which 
such suit, or application might be brought or 
made”. Section 109 of the Bengal Tenancy 
Act may be referred to for comparison. It 
is arguable that the words of section 189 
bear a more extended meaning and exclude 
from the cognizance of a Civil Court not 
only the suits described in the Schedule, 
but all suits arising out of a dispute or 
matter in respect of which such suits might 
be brought. I should be loth to place 
such an interpretation on the sections, which 
might have wide and possibly undesirable 
consequences, without some authority or 
very strong grounds for holding that this 
was the meaning intended to be conveyed 
thereby. No authority has been quoted 
(or indeed the point was not taken by re¬ 
spondent’s Yakil until after I had suggested 
it) and in a recent case of a similar nature 
ouse Moideen Sahib v. Muthiulu Ohettiar 
(3), the learned Judges appear to have 
felt no difficulty in the matter. I, therefore, 
though not without some hesitation, prefer 
to follow the more restricted interpretation 
of the section, which was (by implication) 
applied in that case. On this view I 
must hold that the jurisdiction of the 
Civil Court in the matter of the present 
suit was not ousted. 

The decrees of the lower Courts are set 
aside. The Munsif will restore the suit to 
his file and dispose of it according to law. 
The costs will be the costs in the cause. 

Appeal allowed. 

(3) 21 Ind. Cas. 762; 14 M. L. T. 523; 26 M. L. J. 
36; (1914) M. W. N. 55. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 1211 of 1911. 

February 4, 1914. 

Present.:— Mr. Justice Chevis. 

SHERA—Plaintiff—Appellant 


HAYAT ML HAMM AD and others_ 

Defendants —HASS AN and others — 
Plantiffj — Respondents. 

Estoppel—Reversioner accepting mortgage of land 
sold by widow, whether estopped. 

A reversioner who unknowingly accepts mortgage 
of a laud sold by a widow is uot estopped from con¬ 
testing the sale, if he understood the vendee to be 

mortgaging not what he had purchased from the 
widow, but his own share. 


Second appeal from the decree of the 
Additional Divisional Judge, Jhelura Divi¬ 
sion, at Rawalpindi, dated the 29th May 
1911, varying that of the Subordinate Judge, 
1st grade, Pind Dadan Khan, dated the 

10th December 1910, decreeing plaintiffs’ 
claim. 

Lila Eu\am Oh ind Mehra for Mr. Nihal 
Ohand Mehra, for the Appellant. 


JUDGMENT.—The genealogical tree will 

be found on a separate page appended to this 
judgment. 


Musammat Hatam succeeded as widow to 
her husband’s share of the estate. Karm 
Bakhsh left 709 kanals 9 marlas of land 
of which Jth descended to Khuda 
Bakhsh. After the death of Khuda Bakhsh 
the widow, Musammat Hatam, sold his share 

linn* fc ° Kadir Bakhsh i this was in 

1896. The widow died in 1899, and in 1910 

the. plaintiffs have sued for possession of 
their shares, alleging that the sale was 
neither for necessity nor for consideration. 
Both the lower Courts are agreed that the 
sale was not for necessity nor for con¬ 
sideration, and I see no reason to differ. 
The sale seems to have been a fiction, made 
to favour the vendee, who was not only a 

reversioner but was also married to a sister 
of the vendor. 

The plaintiff’s shares it will be seen come 
to 5/6ths of ^th of the whole estate, i.e., of 
Khuda Bakhsh’s £th share, the sons of 
Ghulam Muhammad should get 4rd 
the sons of Surkhrn should get £rd, while 
Ala Bakhsh represented by his daughter 
and Samand, two of the four sjns of Raja 

should get J/6ih. So the first Court decreed 
5/24ths of the whole khata. 
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Bat on appeal the learned Divisional 
Jndge has reduced the amount, holding 
that Shera is estopped and cannot claim his 
share having taken a mortgage from. the 
vendee in 1913 of part of the land sold by 
the widow. So Shera appeals to this Court. 
Now the area taken in mortgage by Shera 
was G3 kanah 9 marlas. Kadir Bakhsh s 
share of Karam Bakhsh’s estate, was as the 
Divisional Judge points out, only 1,16th 
i e 44 kanals 7 marlas, and so the Divisional 
.fudge thinks that Shera cannot possibly 
be deemed to have thought t at kadir 
Bakhsh was mortgaging only that share 
which he had inherited direct from his father 
But, if we include the share which Kadir 
Bakhsh would inherit when Khan Malak s 
line died out, Kadir Bakhsh s share is in¬ 
creased to 1/ 12th ie.. about 58 *"»* '■*’ 
it is by no means clear to me that ^ hera 
could not possibly have thought that Kadir 

Bakhsh was merely mortgaging h.a own 
share Moreover, 1 see that in the mutation 
entry Kadir Bakhsh is shown as mortgaging 
bdaur hUsedar , and the entry winds up by 
saying nrj hak kasht nhn hua hat. What 
the parties really meant 1 cannot say, the 
transaction seems to have been a lease to last 
(ill the mortgage money was re-paid, but 
it appears to me by no means clear that 
Shera understood that Ka.lir Bakhsh was 
mortgaging what he had got by purchase 
from Musammat Hat am, ami so 1 hold that 

there is no estoppel. 

I, therefore, accept this appeal and revers¬ 
ing’ the decree of the Divisional Judge, 1 

restore that of the first, Court. The costs of 

the plaintiffs in all Courts will he paid by 
the sons of the late Kadir Bakhsh. 


Appendix to the judgment in Civil Appeal No. 1211 
of 1911. 
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JOT RAM V. HARDAWARI. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 568 of 1909. 

October 31, 1913. 

Present :—Sir Arthur Reid, Kt., Chief 
Judge, and Mr. Justice Beadon. 

JOT RAM AND OTHERS—PLAINTIFFS — 

Appellants 

versus 

HARDAWARI and another— 
Defendants—Respondents. 

Custom —Adoption — Adopted son dyintj without 
lineal descendants—Succession to ancestral property 
and to self-acquired property oj adaptor. 

According to general agricultural custom, the 
collaterals of an adoptor succeed to the ancestral pro¬ 
perty of the adoptor on the death of the adopted son 
without lineal descendants, but in the cise of self- 
acquired property of the adoptor, the succession 
devolves not upon the collaterals of the adoptor but 
upon the heirs of the adopted son. 

Special custom must, therefore, be established if 
the collaterals of the adoptive lather claim the self- 
acquired property of the latter. 

Sita Ram v. Raja Ram , 12 P. It. 1892 (F.B.), Gnrditta 
v. Atar Singh, 117 P. It. 1906; 77 P. L. R. 1907; Punjab 
Singh v. Khazan Singh, 88 P. R. 1906; 149 P. L. R. 
1907; Rulia v. Wariam Singh, 20 Ind. C'as. 454; 94 P. 
R. 913; 287 P. L. R. 1913; 177 P. W. R. 1913 and Sant 
Singh v. Sadda, 14 Ind. Cas. 23; 63 P. It. 1912; 222 P. 
W. It. 1912, followed. 

Second appeal from the decree of the Di¬ 
visional Judge, Ferozepore Division, dated 
15th February 1909, reversing that of the 
District Judge, Hissar, dated 21st September 
1908, decreeing the claim. 

Mr. Badr-ud din Qureshi and Mr. Qokal 
Cliand for Diwan Lahhshmi Narain , for the 
Appellants. 

Mr. Manohar Lil for Mr. Lajpal Rai, for 
the Respondents. 

JUDGMENT.—This is a suit by the 
collaterals of one Diala for agricultural land 
left by him. The case for the plaintiffs- 
appellants is that the land in suit was ances¬ 
tral; that one Lachman was placed iu 
possession of the land as adopted son by 
Diala’s widow; that Lachman died within 
12 years of suit, and that the appellants 
were entitled, as collaterals of Diala, to the 
land on the death of Lachman without 
lineal descendants on the principle chat they 
were Lachman’s collaterals qua the land 
in suit. 

We agree in the reasons recorded by the 
learned Divisional Judge for holding on 
appeal that the land in suit was not 
anceslral. The oral evidence that the land- 


was ancestral, i. e ., that it came from 
Amru, common ancestor of the appellants 
and Diala, is worthless and was not seriously 
relied on at the hearing, and the pedigree- 
table and specification of shares of the 
1843 Settlement satisfy us that Diala did 
not inherit the land in suit from Amru and 
that it was acquired by him. 

The learned Divisional Judge was not 
justified on the pleadings in holding that 
Lachman was not the adopted son of Diala, 
the d( fence set up by the respondents having 
been that Diala adopted Lachman, but the 
suit fails on the finding that the property in 
suit was not ancestral in the hands of Diala. 

The parties are governed by agricultural 
custom, and the so-called adoption was the 
customary appointment of an heir. 

The rule, laid down in Article 55 of 
Rattigan s Digest of Customary Law, that 
the estate inherited by the appointed heir 
from the appoiuter goes to the natural heirs 
of the appointed, if it consists of property 
over which the appointer bad no absolute 
power of disposal, is ordinarily followed and 
is supported by authority. Siti Ram v. 
Baja Bam (1), in which it was held that 
the natural collaterals of the appointed heir 
did not succeed to property inherited by him 
from the appointer, dealt with ancestral pro¬ 
perty—at page 62 of the report this passage 
occurs: “The general principle which 
regulates succession to ancestral land in a 
Punjab village, etc.” 

Qurditt i v. Atar Singh (2) obviously dealt 
with ancestral property, following the Full 
Bench ruling above cited. 

In the Full Bench ruling in Punjab Singh 
v. Khazan Singh (3), and at pages 313-4 
of the report of 94 P. R. 1913 [ Rulia v. 
Wariam Singh (4J], a distinction was drawn 
between the rules of inheritance to the pro¬ 
perty which an appointed heir inherits or 
takes from the appointer, and to his own 
self-acquired property. 

In Sant Singh v. Saddu (5), it was held that 
an adoption, the validity of which was donbt- 

fnJ, bad the same effect as a gift, in respect 

(1) 12 P. R. 1S92 (F. B.). 

(2) 117 P. R. 1936; 77 P. L. R. 1907. 

(3) 88 P. R. 1906; 149 P. L. R. 1906. 

(4) 20 Ind. Cas. 454; 94 P. R. 1913: 287 P. L. It 
1913; 177 P. \V. R. 1913. 

(5) 14 Ind. Cas, 23; 63 P. R. 1912, 222 P. W It 

1912. '* 
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of the self-acquired properly of the adoptive 
childless proprietor, whose collaterals were 
consequently not entitled to possession of (hat 
property. There is a wide distinction between 
succession to ancestral property and succession 
to self-acquired property, and no authority 
for applying, to the right of the collaterals of 
the donor or appointee to property which was 
not ancestral in his hands, the rules regulating 
their right to his ancestral property has been 
cited. The principle of reversion to the heirs 
of the donor or appointer is limited to pro¬ 
perty over which he had not unrestricted p^wer 
of disposition. 

Counsel for the appellants was indeed 
constrained to admit that special custom 
must be established before the appellants can 
establish their right to any of the property 
of Diala which was not held by Amru. 

The issues framed gave the appellants 
ample opportunity of adducing any available 
evidence of such custom, and we see no reason 
for a remand for that purpose. Issues were 
framed on the 9th of June the next hearing 
was on the 3rd of .Inly, and the appellants 
closed their case that, day without suggest¬ 
ing the desire to adduce further evidence. 

The appeal fails and is dismissed with 
costs. 

A ppea l dism issed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1348 ok 1912. 

March 11, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 

SUBBA NAIDU and another—Defendants 

—Appellants 

versus 

VENKATARAMA NAIDU and another_ 

Plaintiffs—Respondents. 

Hindu Law—Nucleus of family property — Self-ac¬ 
quisition— Hurdcn oj proof—Inhcrita nee — Disquali/'tea . 
tions—Congenital defect. 

Where there is a substantial nucleus of family 
property, the onus (o prove that the property after¬ 
wards acquired by the father was Ins self-acquisition 
lies on (hose who assert it to bo such property. 

A mero tumour in the nasal cavity and on the 
nose is not a suflieiont disqualification for inherit¬ 
ance ns it is not congenital. 


Venkata Subba Rao v. Purushottam, 26 M. 133; 

12 M. L. J. 262; and Kayarohana Pathan v. Subbaraya 
The van, 19 lnd. Cas. 690; (1913) M. W. N. 642; 25 M. 

L. J. 251; 13 M L. T. 460, followed. 

Second appeal against the decree of the 
District Court of Tinnevelly in Appeal Suit 
No. 174 of 1911, preferred against that 
of the Court of the District Munsif of 
Tinnevelly, in Original Suit No. 690 of 
1909. 

Mr. \1. D. Devadoss , for the Appel¬ 

lant s. 

Mr. 0. Narasimhacharior , for the Respond¬ 
ents. 

JUDGMENT.—The only questions in this 
second appeal are: 

1. Whether the learned District Judge 
fell into any error of law in finding on the 
evidence that the plaint lands were joint, 
family properties in the hands of the 
plaintiff’s father and not his self-acquired 
separate property. 

2. Whether the plaintiff is disqualified 
from inheritance under the Hindu Law and 
whether the District Judge’s omission to 
give a fiuding on this point necessitates a 
remand. 

As regards the first, question, the 
finding of both Courts is that, there was a 
substantial nucleus of ancestral funds. In 
such a case (see Mayne, paragraph 291), 
that is where there is a substantial nucleus 
of family property of which the father was 
the manager, the onus would lie on those 
who assert that, any property afterwards 
acquired in the name of the father was 
acquired without detriment to that, property 
and was his self-acquisition. The lower 
Courts have found that the defendants 
(appellants) failed to discharge that, burden 
and we think they were right. 

As regards the question of plaintiffs 1 
alleged disqualification we have very little 
doubt, that, the learned District Judge’s 
omission to refer to it- in his judgment, was 
because the defendants (appellants before 
him) did not. argue it in the District 
Court and practically gave up that, conten¬ 
tion. If it. was necessary to go into that 
question we do not think we shall oome to 
a different conclusion from the District 
Munsif who held that, plaintiffs 1 disease 
relied on as a disqualification was not 
congenital. Even if it was congenital the 
nature of the disease (a tumour iii the 
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nasal cavity and on the nose) is not one 
of the diseases which disqualifies a person 
from inheritance (see Manu, paragraph 596) 
but only such congenital disqualifications as 
blindness, dumbness, etc. Whether some 
of these texts as to disqualifications are 
in force now a days has been doubted in 

Purushottam (1) and 
v. Sulbarayc Thevan 
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Venkata Subba Bow v 
Kayarohana Pathan 
( 2 ). 

We dismiss the 

CC8(s. 


second appeal with 


(■) 26 M. 133; 13 M. L. J. 262.^^ dismM 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 48 of 1912. 

March 4, 1914. 

Present: Mr. Justice Holm wood and 
^ Mr. Justice Sharfuddin. 

SHEIK AMJAD and another—Defendants 

—Appellants 

versus 

LACHMI KANT JHA and others— 
Plaintiffs—Respondents. 

Evidence Act (I of 1872), s. 74,-Evidence-Public 
document—Notice under s. 107, Criminal Procedure 
Code, whether public document—Proof of identity of 
persons concerned , ij necessary. 

A notice under section 107 of the Criminal Pro¬ 
cedure Code, is a public documeot within the mean- 
mg of section 74 of the Evidence Act, being the re- 

C °! d c 0f u, fc ie aGfc ° f a fcribunaI > and in one sense the 
act of the tribunal itself. But it cannot come in 

Without proof that the parties mentioned in it are the 
parties concerned in the question at issue abont 
which it is produced as evidence. 

Appeal from the decree of the Subordinate 
Judge of Darbhanga, dated September 20th 
1911, reversing that of the Munsif 
Madhubani, dated February 20th, 1911. 

Babu Manmotha Nath Mukherjee for Babus 
Umakali Mukherjee and Suresh Ohandra Mu - 
kherji , for the Appellants. 

Babu Lakshmi Narain Singh , for the 
Respondents. 

JUDGMENT.—The only point which 

arises in this case is the question upon which 
the two lower Courts were in disagreement, 
whether the notice under section 107, Criminal 
Procedure Code, is a publiG document within 
the meaning of section 74 of the Evidence 


of 


Act, and if it is, whether it can come in 
without proof of the identity of the parties 
who are named therein. We may answer 
the second question first by saying that 
clearly it cannot come in without proof that 
the paities mentioned in it are the parties 
concerned in the question at issue about 
which it is produced as evidence. But in 
this case the plaintiff himself in the witness- 
box said that he had received this notice 
from the Court and that he had appeared in 
Court and he had fought this case against 
the defendant, 4th party, and that the order 
had been passed in his favour. It is, therefore, 
clear that this was a notice issued in a 
criminal case between the plaintiff and defend¬ 
ant No. 4 in the year 1905 and if it is 
admissible it would, therefore, be evidence that 
there was a quarrel between Ajaib Jha and 

Udai Jha about a piece of land in the year 

iyuo. 

As regards its being a public document we 
think that there can be no doubt that it is 
the record of the act of a tribunal, in one 
sense it is the act of the tribunal itself. It 
is the only authority by which the accused 
person can be brought before the tribunal 
and it is in its essence the strong arm of the 
tribunal stretched out to bring the accused 
person into its presence. It is clearly, there¬ 
fore, the act of the tribunal. It is also in 
the case of notice under section 107 the 
record of another act of the tribunal, 
inasmuch as it sets out the ground upon 
which the tribunal is acting and calls from 
the party summoned to show cause, so that 
in any case it appears to us to be a public 
document; and that being so and it being 
shown that the parties mentioned therein 
were the plaintiff and defendant No. 4 in 
this oase, the learned Judge in the Court 
below was right in using it as evidence. 

As this is the only point raised in this 

second appeal the appeal must be dismissed 
with costs. 

Appeal dismissed. 
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AHDOL LATIFF SAHIB V . BATHULA BIB! AMMAL. 

MADRAS HIGH COURT. 

Civil Miscellaneojs Second Appeal N d. 31 

of 19J3. 

March 4, 1914. 

Present: —Mr. Justice Wallis and 
Mr. Justice Ayling. 

ABDUL LAT1FF SAHIB and another — 
Defendants—Appellants 

versus 

BATHULA BIBI AMMAL— Plaintiff- 

Respondent. 

Civil Procedure Code (Act V of 1008), O. XXI , 
r. 2, els. (I) and (3) — Decree for delivery o) immoveable 
property and payment of money—Payment out of 
Court not certified cannot be recognized. 

Order XXI, rule (2), clause (1), of the Civil Proce¬ 
dure Code, appliesto decrees of all kinds under which 
money is payable; where, therefore, the payment of 
money in satisfaction of such a decree is not certified 
to Court, it cannot be recognized. 

The distinction which existed under the repealed 
Code, between decrees for mere payment of money 
and other decrees, has been done away with by the 
present Code. 

Huba Mohamed v. Webb, (3 C. 786; 8 C. L. R, 36 and 
Sankaran Nambiar v. Kanara Kurup , 22 M. 182; 8 M. 
L. J. 175, referred to. 

Appeal against the order of the District 
Court of North Aroot, dated 25th February 
1913, in Appeal Suit No. 493 of 1912, 

preferred against that of the District Munsif 
of Ranip6t, in Execution Petition No. 322 of 
1912, iu Original Suit No. 662 of 1909. 

Mr. R. Subramania Aiyer , for the Appel¬ 
lants. 

Mr. T. Pnttabhiram Aiyer, for the Respondent. 

JUDGMENT.—In this case there was a 
decree for the delivery of certain immoveable 
property and for the payment of money. 
In answer to an application for execution, 
the defendants have set up an alleged pay¬ 
ment of Rs. 500 by way of adjustment. Both 
the lower Courts have overruled their 
objection under Order XXI, rule 2, clause 
3 of the Code of Civil Procedure as the 
adjustment was not certified. We think 
they were right, Order XX1, rule 2, clause 
(1), says that where the decree—which read 
with the earlier part of the sentence means 
a decree of any kind under which money 
is payablo—is adjusted iu whole or in part 
to the satisfaction of tho decree-holder, 
the decree-holder shall certify such adjust¬ 
ment to the Court. The decree in the 
present case is only of the kind dealt with 
in the section, and the eectiou is, therefore, 
applicable. The appellant relies upon 
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Sankaran Nambiar v. Kanara Karup (1) to 
show that the rule does not apply to 
decrees which provide for the delivery of 
immoveable property. 

The section has now been amended so as 
to apply to deorees of any kind under 
which money is payable, and we see no 
reason for refusing to give full effect to 
its provisions. We may observe that under 
the Code of 1859 it was held in Baba Mohamed 
v. Webb (2) that the corresponding provisions 
as to adjustments were not confined to 
adjustments of money-decreeB. In Sankaran 
Nambiar v. Kanara Kurup (1) the learned 
Judges relied upon subsequent changes in 
the Code, but the effect of these changes 
has been done away with by the insertion 
in the present section of words rendering 
it plainly applicable t> the present case. 

This appeal is dismissed with costs. 

Appeil dismissed 

(1) 22 M. 182; 8 M. L. J. 175. 

(2) 6 C. 786; 8 C. L. R. 36. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 61 of 1913. 

January 3, 1914. 

Present ;—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. 0. Bannerji, Kt. 

THAKUR DIN— Plaintiff—Appellant 

versus 

SEETLA SAHAl and others — Defendants 

—Respondents. 

Hindu law—Joint family—Agreement to sell by one 
brother with consent of other binding us against 
subsequent sale by both. 

An agreemout to sell joint property by one of 
tho two brothers, who constitute a joint Hindu 
family, with the consent of the other, is binding as 
against a subsequent salo of the same property by 
both tho brothers. 

Letters Patent Appeal against the deoision 
of Justice Sir Harry Griffin, reported as 20 
Ind. Cas. 247, wherein the full facts of the 
case are stated. 

Tho Hou’blo Dr. Tcj Bahadur Sapru , 
for the Appellant. 

Dr. tf. C . Bauer ji, for the Respondents. 

JU DGMENT.—We are quite satisfied that 
the lower Appellate Court iutended to find 
aud did find that the sale made to the 
plaintiff was made with the full consent of 
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both the brothers. Upon this finding- the 
decree of the lower Appellate Court was 
correct, and the decree of the learned Judge 
of this Court was not correct. We accord¬ 
ingly allow the appeal, set aside the decree 
of this Court and restore the decree of the 
lower Appellate Court with costs of both 
hearings in this Court. 

Appeal alloive l. 


MADRAS HIGH COURT. 

Civ:l Miscellaneous Petition No. 1223 of 

1911. 

January 28, 1914. 

Present: Mr. Justice Sankaran Nair and 

Mr. Justice AyliDg. 

TUNG ALA. MALLANNA —Dsfendant — 

Petitioner 

versus 

GOTTUMUKKALA RAMARAJU (died) 

AND OTHERS—PLAINTIFFS— RESPONDENTS. 

Madras Instates Land Act (Mad. Act [of 1908), s. 3 ,cl. 
5, sab-cl.(2)—Inferior proprietor, holding under ‘ Missal' 
conditions Land-holder —Cowledar, ah ether tenant 
— Waste land. 

An inferior proprietor holding an estate under a 

Missal ’ is a land-holder under section (3) clause 5 
of the Estates Land Act. 

A Coicledar under an inferior proprietor, whose 
cowle provides that lie is to be placed in possession 
ot the lands, that he is to pay the hist due to Govern¬ 
ment, that he is to boar the charges of establishment 
etc., that he is to act subject to “Missal” coudi- 
tions and pay the inferior proprietor a profit, is not 
a tenant but oue merely dealing with the laDcl on 
behalf of the inferior proprietor. 

The provisions of section 3, clause 7, sub-clause 
(2), apply only to a letting after the passing of the 
Act. 


Petition praying that the High Court 
will be pleased to direct the Government 
Agent, Godavari at Coconada, to review his 
judgment in Appeal Suit No. 4 of 1911, 
presented against the decree of the Assist¬ 
ant Agent, Badrachalam, in Original Suit 
No. 11 of 1908. 

Mr. P. Narcyanamurthi , for the Petitioner. 

Mr. T. Prakasam , for the Respondent. 

JUDG ME NT.—The question for decision 
is whether the appollant dofondant, is an 
occupancy tenant. 

The plaintiff is the. cowledar of the 
Nandigama EUtate which is held under a 
‘‘Missal” by a person who is styled the 
inferior proprietor . The inferior proprietor 
is clearly a laud-holder under the Estates 


Lind Act, section 3, clause 5. Under that 
clause every person entitled to collect tlie 
rents of the whole or any portion of the 
estate also is a land-holder. The appellant 
contends that the respondent, plaintiff, 
falls within this definition. The cowle 
under which the plaintiff claims to recover 
possession provides that, he is to he placed 
in possession of the lands, that he is to 
pay the hist due to Goveinmerit, that, he 
is io bar (he chatgtscf csi ablisl rrent, et e, 
that he is to act, subject, to ‘Missal’ con¬ 
ditions and pay the inferior proprietor 
a profit” of Rs 800 per annum. These are 
clearly not the terms of a tenancy. Th e 
possession which was given to the cowledar is 
such possession as the proprietor had. We 
have no hesitation in holding that the 
plaintiff is not a tenant but a person 
entitled to deal with the land on behalf of 
the inferior proprietor including the right 
to collect the rent. If the plaintiff is a 
lard-holder then it is not denied that the 
defendant is a tenant. Section 6 of the 
Act confers on him a permanent right of 
occupancy unless, as is contended before us 
by the plaintiff’s Counsel, the laud is ‘old 
waste’ under section (3), clause (7), sub¬ 
clause (2). It is clear that this provision 
applies only to any letting after the passing 
of the Act. If by surrender or otherwise 
the plaintiff gets possession of this land 
and lets it after the passing of the Act 
and the land was not held with any per¬ 
manent right of occupancy for 10 years 
prior to such letting, the land is old waste. 
We are of opinion that the defendant is 
a tenant with permanent right of occu¬ 
pancy in his holding. We direct, the agent 
to review his judgment in accordance with 
the above observations. Costs will abide 
the result. 

Appeal accepted. 
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OAFUR KUAN t\ SECRETARY OF STATE. 

ALLAHABAD HIGH COURT. 

Privy Council Application No. 2 of 1914. 

March 27, 1914. 

Present :—Sir Henry Richards, Kr., Chief 

Justice, and Justice Sir P. C. Bannerji, Kt. 

Knar M. A. GAPFOOR KHAN— Plaintiff 

—Applicant 
versus 

SECRETARY of STATE for INDIA 

in COUNCIL and others—Defendants— 

Opposite Party. 

Civil Procedure Code (Act V of 1008), s. 110 —Privy 
Council Appeal—High Court dismissing appeal on ap¬ 
pellant’s failure to furnish security tor costs—Sub¬ 
stantial question of law. 

Whore an appellant on being ordered by tho High 
Court to furnish security failed to do so and on his 
appeal being dismissed on that ground applied for 
permission to appeal to the Privy Council: 

Held , that, as tho appeal did not involve a sub¬ 
stantial question of law, tho permission applied for 
could not bo granted. 

Mr. Ryves, for the Opposite party. 

ORDER.—This is an application for leave 
to appeal to His Majesty in Council. 
The facts are these: The plaintiff instituted 
a suit in the Court of the Subordinate Judge 
of Cawnpore claiming a declaration of his 
title to certain property. The suit was 
dismissed by the Court of first instance 
upon various grounds. The applicant 
presented an appeal to this Court which was 
admitted. Subsequently an application was 
made on behalf of one of the respondents 
that the appellant should be ordered to give 
security for tho costs of the appeal and 
also of the Court below. By an order 
dated the 28th of June 1913 this Court 
was pleased to order t hat. tho plaint it! 
should furnish security within one month. 
Security not having been furnished this 
Court on tho 30th of July 1913 dismissed 
the appeal on the ground that security 
had not been furnished in compliance with 
its order. This order was passed under 
the provisions of Order XL1, rule 10, sub¬ 
rule (2). The applicant now seeks to 
obtain leave to appeal from t his order. 

We will assume for the purposes of our 
order that the order is a final order. We 
will also assume (although it is not very 
clear from the plaint or memorandum of 
appeal; that the suit out of which the 
proposed appeal arises related to pioporty 
of tho value of Rs. 10,000 or upwards. As 
the order oi this Court had the erteot ot 


FATEH NISHaN V. AHMAD SHAH. 

affirming the decree of the Court below 
we have to see whether or not the appeal 
involves a substantial question of law. The 
only question involved in the appeal is 
whether or not this Court was justified 
under the circumstances of the case in 
ordering the appellant to give security for 
costs. If the Court was justified in ordering 
security for costs to be given it had no 
option but to reject the appeal when the 
order for security was not complied with. 
We find it quite impossible to certify that 
the proposed appeal involves a substantial 
question of law. We, therefore, dismiss the 
application but make no order as to costs. 

Appl ic it ion di •* missed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1137 of 1912. 

January 28, 1914. 

Present :—Mr. Justice Rattigau aud 
Mr. Justice Beadou. 

Mnsammat FATEH NISHAN—Plaintiff— 

Appellant 

versus 

Suyad AHMAD SHAH and others— 
Defendants—Respondents. 

Punjab Pre-emption Aet (11 of 1905),s. 12(b)(3),(4), 
(e) 2— Widow, right of—Proprietary holding—Occv* 
(Hi ne y-holding — Heir — Co-sharer. 

A mother or a widow not being ‘heirs’ within tho 
meaning of Customary Law cannot oxercise a right 
of pre-emption as such under sub-olause ’thirdly’ of 
clause (M section 12, but can do so ns co-sharers, 
under sub-clause ‘ fourthly' of clanso (6). 

Musammat Kauri v. Jamiat Singh , 34 P. R. 1393, 
referred to. 

Tho mother of an occupancy tenant has no right 
whatever to succeed on the latter’s death to occu¬ 
pancy rights held bv him and her claim to pre-euipt 
can only fall under clause (c) sub-clause 'secondly'. 

Second appeal from the decree of the 
Divisional Judge, Rawalpindi Division, dated 
the 22nd April 1912, varying that of the 
Subordinate Judge, Rawalpindi, dated the 
10th February 1912, decreeing plaiutiff's 
claim. 

Olmudbri Nabi Bukhsh, for the Appel* 
lant. 

Lula \foti Lul , for tho Respondents. 

JUDGMENT.—Tho learned Divisional 
Judge has held that respondents have a 
preferential right ot pre-emption, uuder 
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section 12 ( b ) (2), fo plaintiff (Hie mother 
of the vendor) whose rights, he holds, fall 
under section 12 ( b ) (3) of the Punjab 

Pre-emption Act. The plaintiff has ap¬ 
pealed to this Court, and it has been pointed 
out to us, that the learned Judge has fallen 
into error in stating that respondents are 
co-sharers with the vendor in the land 
sold. As a matter of fact, they are not 
co-sharers in the land held by the vendor 
as proprietor, and with regard to the land 
held by him as occupancy tenant, they are 
co-sharers merely in Khata No. 54/116 or 
in other words only in 1 kanal IS marlis 
out of the total area of the land sold. 
As regards that small plot of land, their claim 
to pre-empt would, of course, fall under 
section 12 (6) (2), but as regards the rest 
of the land, they can only claim under 
sub-clause 3 of clause (6). At the same 
time, this mistake made by the Divisional 
Judge does not materially help the plaintiff. 
She is, we find, a co-sharer in the property 
sold, but as such, she could claim only 
under sub-clause “fourthly” of clause (b). 
It is contended, that she can also claim 
under sub-clause “thirdly,” as being a 
person who would be entitled to inherit 
the property in the event of the vendor 
dying without an issue. We cannot accede 
to this contention. In our opinion, neither 
a mother nor a widow, who obtains 
possession of property left by her son or 
husband for enjoyment during her life or 
any shorter period, can be regarded as an 
heir” to that property within the meaning 
of Customary Law. As observed by Sir 
Meredyth Plowden in Musammot Kauri v. 
Jamiat Singh,(\)i ‘ The widow’s original right 
to maintenance has developed in many 
tribes into a right to possession of 
her husband’s land for her maintenance by 
sufferance of the reversioners.” This exactly 
expresses the position which a mother or 
a widow holds when she happens to be 
in temporary possession of landed pro¬ 
perty. 

The abo7e remarks refer to the claim 
of the plaintiff so far as the proprietary 
lands are concerned. As regards the lands 
held in occupancy tenure, it is clear from 
section 59 of the Punjab Tenancy Act that 
the plaintiff, as the mother of the vendor, 

(1) 34 P. R. ]893. 


would have no right whatever to succeed 
on his death. Accordingly plaintiff’s right 
of pre-emption must fall under clause (c) 
sub-clause secondly,” and as such it is 
obviously far inferior to the right of the 
respondents. 

In arguments before us Mr, Nabi Bakhsti 
urged, that the land in suit was not 
ancestral qua the respondents. This, how¬ 
ever, is a point that was not raised in the 
Courts below ana is not urged in the 
grounds of appeal filed in this Court. In 
the circumstances we cannot allow it to be 
raised now. 

The result is that the plaintiff’s appeal 
fails and is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Ap.°E VTi AGUNST APPELLATE ORDER No. 5 OK 

1913. 

December 19, 913. 

Present:— Mr. Justice Sadasiva Aiyar an! 

Mr. Justice Spencer. 

ABDUL KADIR ROWTHER ano another 
— J ud3 me nt-Debtors —Petitioners 

versus 

KRISHNA MADAM4L NAIR, 

K ARN AV AN and MAN AGE R op the 

TARWA D— Decree-holder — Respondent. 

Limitation Act (KV of 1877), Sch. II, Art 179 — Pro. 
perty attached— Encumbrance Certificate—Oral applica¬ 
tion to produce—Step-in-aid qf execution—Limitation 
Act (IK of 1908), Sch. 7, Art. 182 (5). 

An application by a decree-holder for an adjourn- 
ment to enable hitn to produce an encumbrance 
certificate in respect of attached property is made to 
further the execution proceedings with effect and is a 
step-in aid of execution within the meaning of 
Article 179 (5) [Article 182 (5) of the present Act] of 
Schedule II of the Limitation Act, 1877. 

Narsingh Vagal Singh v. Kali Charan Singh , 5 
Ind. Cas. 147; 14 C. W. N. 486; Amar Singh v. Tika, 
3 A. 139; 5 Ind. Jur. 430; Maneklal Jagjivan v. Nasia 
Raddha, 15 B. 405, followed. 

Kartick Nath Pandey v. Juggernath Ram Marwari, 27 
C. 285, dissented from. 

Appeal against the order of the District 
Court of South Malabar, in Appeal Suit 
No 904 of 1911, preferred against that 
of the Subordinate Judge ot South Malabar 
at Palghat, in Execution Petition No. 751 of 
1911, (Original Suit No. 40 of 1903). 
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Mr. K. Narain Rno , for the Appellant.. 

Mr. T. R. Ramachantha Aiyer (with him 
Mr. N. A. Krishna Aiyer), for the Respond¬ 
ent.. 

JUDGMENT. 

SaDahya Aiyar, J. — Unless the oral appli¬ 
cation for an adjournment of the hearing of 
a previous execution petition made by the 
decree-holder on the 7rh August 1908 is 
held to be an application to take a step-in- 
aid of execution, the present execution 
application of 3rd July 1911 is clearly barred 
by limitation. 

The question is not. free from difficulty. 
In Rar/ic'i A a ( V Pandey v. Juggernath Ram 
Manrari (1) there is an obiter dictum allow¬ 
ing that an application for adjournment, to 
enable the decree-holder to conduct his 
petition further with effect, is not an appli¬ 
cation to take a step-in-aid of execution. 

A different view was taken in Narsingh 
Dayul Singh v. Kali Charm Singh (2) where 
the point directly arose. 

The learned Vakil for the judgment- 
debtors (appellants before us) sought to 
distinguish Narsingh Day'll Singh v. Kah 

Charon Singh (2) from the present case 
on two ground?: — 

(a) 1 hau the application for adjournment 
relied ori in Narsingh Daynl Singh v. Kali 

Charan Singh (2) was in writing and not 
oral; 

(b) that the application in that case was 
an application for an adjournment to enable 
the decree holder to produce an affidavit as 
evidence to carry on those execution proceed¬ 
ings furl her whei eaS it was not so in the 
present case. 

1 think that neither of these contentions 
is sound. There is nothing in Article 179 of 
the Limitation Act which requires the appli¬ 
cation to take some step-in-aid of execution 
t° be in writing. Amur Singh v. Tika <:*) 
and Manehlal Jag lv m v. Nnsia Raddha U) 
are direct authorities to the contrary and 1 
am prepared to follow them. 

Then as regards the other distinction 
sought to be made I am unable to S00 that 
the application for an adjournment to enable 


the decree-holder to produce affidavit evi¬ 
dence in aid of further proceedings [which 
was the application in Narsingh Dayal 
Singh v. Kali Charan Singh (2)] stands 
on a better footing than an application 
for an adjournment, to enable the deoree- 
holder to produce an encumbrance certificate 
in respfct of tbe attached property in aid 
of further proceedings in execution. 

Then reliance is placed by tbe appellant’s 
Vakil on tbe reason given in the obiter 
dictum in Kartick Nath Pandey v. Juggernath 
Ram Maricari (1). That reason is that an 
application for adjournment is in retardation 
of tbe execution proceedings and not in tbe 
aid of the execution proceedings. I think 
that there is a fallacy in this reasoning. 
When an application for an adjournment is 
made by the judgment-debtor it is almost 
invaiiably to retaid the execution proceed¬ 
ings. As regaids an application by the 
decree-holder it may be one of thiee things: 

(a) it may be to get an order in aid; 

or ( b ) it may be to get an order in retar¬ 
dation; 

or (r) it may be to get an order which is 
neither. 

An application by the decree holder to 
give time to the judgment-debtor merely as 
a matter of grace is a step in retardation. 
An application tor an adjournment to enable 
tbe decree bolder to produce records or 
evidence necessary to effectively conduct tbe 
execution proceedings further will be an 
application to get an order in aid. Sheshdasa- 
char I, a v Fhimachm ya (5), Haridas Nana - 
bhai v. Vithaldas Kis.ndas (6), ritam Singh 
v Tota Singh (7) and Kunhi v. Seshagiri 
Shat than (8). 

An application by tbe decree-holder to 
draw money deposited in Court or to obtain 
cipies of sale lists (without, anything to 
indicate that, they were necessary to aid 
further execution) will lie application neither 
in aid r.or in retardation. 

In the present case, I think that the 
application for an adjournment was for an 
order in aid. 

1 think that the Legislature is a little 
harsh on decree-holders iu fixing tbe date 


(1) 27 C. 285. 

(2) 5 1 ml. Cas. 1 17; 
(R) 3 A. 139; 5 [ml. 


11 C. W. X. -if-,;. 

Jur. 450. 


U>) 17 Tml. Cas. COO; 14 Rom. L. R. 1204; 37 B. 817. 
(0) 17 Iml. Cas. 30; 80 R. 038; 14 Pom. L. It. 765, 
(7) 20 A. 301 at 302; 4 A. L. J. 184; A. W. X. 
(1007) 74. 
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of applying for execution as one of the start¬ 
ing points for limitation for calculating the 
three years* period for the next subsequent 
application in execution, instead of the date 
on which the proceedings in the previous 
application for execution terminated , and I 
should be glad if the Limitation Act is 
amended so as to fix the latter date. Bat 
the harshness is mitigated to some extent 
by allowing the date of applying to take a 
step-in-aid to be also a starting point and 
I think that if even an oral application is 
really for an order which will be a step in¬ 
aid (and not merely for an order which will 
be indifferent or retarding) a liberal inter¬ 
pretation should be put on Article 1/9 
so as to enable a decree-holder to obtain the 
fruits of hi3 decree. 

In the result I would dismiss the appeal 
with costs. 

Spencer, J.— I concur. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal Nc\ 938 cf 1908. 

November 24, 1909. 

Present :—Mr. Justice Rattigan and 
Mr. Justice Shah Dio. 

SULTAN AND OTHERS—DEFENDANTS — 

Appellants 

versus 

ALI MUHAMMAD— Plaint.ff, 
GULLAN and another — Dependants — 

Respondents. 

Custom—Succession — Daughter—Collaterals —Female 
descendants —Muhammadan Jats of Sanawan Tahsil, 
Muzaffargarh district -Self-acquired -property—Ancest¬ 
ral property . 

In the Muzaffargarh District the rights of females 
are very generally recognized especially among 
Muhammadan Jats and Pathans. 

Savan v. Sahib Rhatun, 2 Ind. Cas. 71; 44 P. R. 
1909; 69 P. W. R. 1909, 67 P. L. R. 1909, referred to. 

The word aulad, when used with regard to succes¬ 
sion in a tribe which recognizes females as heirs, must 
be taken to include female as well as male heirs. 

Chiragh Bibi v. Hassan, 19 P. R. 1906; 70 P. L. R. 
1906, referred to. 

Second . appeal from the decree of the 
Divisional Judge, Multan Division, dated 
25th February 1908, modifying the order 
of the District Judge, Muzaffargarh, dated 
31st October 1906. 

Mr. Rajindir Parshad , for the Appel¬ 
lants. 

Mr. Muhammad Hussain, for the Respond¬ 
ents, 


JUDGMENT.—The facts of the case are 
fully set forth in the judgments of the 
Courts below. The pedigree-table given 
at page 11 of the printed paper-book is 
correct so far as it goes, but it is so far 
defective that it does not state that Garaan 
had a daughter, Musammat Sardaro, who 
married Barkhurdar, the father of the 
plaintiffs. In the present appeal we are 
concerned merely with two wells, Hamzawala 
and Berwala, and the lands thereto at¬ 
tached. It is admitted that this part of 
the estate of the late Kalu (who died 
childless) was acquired by Gaman and was 
not ancestral qm the defeudants-respond- 
ents who are the descendants of Allah 
Bakhsh and Hassan. The parties are 
Muhammadan Jats of Tahsil Sanawan, in 
the Muzaffargarh District, and the question 
is whether plaintiffs who are the sous of 
Musammat Sardaro (the daughter of Garaau) 
have a preferential right to succeed to 
this part of estate as against defendants 
who are collaterals related in the 3rd or 
4th degree to the deceased. Plaintiffs are 
also equally related in the male line, but 
they contend that by the custom of their 
tribe they, as the descendants of Musammat 
Sardaro, are entitled to the whole of this 
part of the property. Their claim has been 
decreed qua that properly by the Divisional 
Judge and after hearing Mr. Rajindar Par- 
shad’s arguments to the contrary, we have no 
hesitation in affirming the decree ol the 
lower Appellate Couit. 

Itis obvious from the provisions of the Riwa j- 
i-am of the district and also from the decision 
of this Court in Savan v. Sahih Khatun 
(1) that in the Muzaffargarh District the 
rights of females are very generally recogniz¬ 
ed, especially among Muhammadan Jats and 
Pathans. According to the Riwij-i-am when a 
man die9 leaving no male lineal descendants, 
widow, daughterordaughter’s son, the property 
devolves successively on (1) his father (2) his 
brother or their descendants; (3) his sisters or 
their descendants; (4) his mother; (5); his 
grandfather or his grandfather’s descendants, 
and (6) so on to the other male agnates. The 
last provision we take te mean that if their 
is no grandfather, or descendants of a grand¬ 
father, the source of descent must be looked 

(1) 2 Ind. Cas. 71; 44 P. R ? 1909; 67 P. L. R, 1900; 
69 P. W. R. 1909. 
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for among the oilier agnatic ancestors of the 
deceased and their descendants, i.e., the 
great-grandfather on the paternal side and 
his descendants and so on. The word used 
for descendants is aulad ” and as pointed 
out in Chirngh Bibi v. Rassan (2), 

this expression when used with regard to 
succession in a tribe which fully lecoguises 
females as heirs must be taken to 
include female as well as male heirs. We 
see no reason to discredit the Riwaj-i-um as 
a correct exposition of the rules obtaining 
with regard to succession and in Savan 
v. Sahib Khatun (1) its provisions were 
found to be fully established as regards the 
right of a sister to inherit in preference 
<o agnates related to the deceased in 
the 5th degree. In face of this decision it 
is absurd to contend that the previsions of 
the Riwaj-i-am are not supported by instances 
and that it is, therefore, of no value. 
Accepting, therefore, the Riwai-i am a9 our 
guide, we find I hat in the present case the 
contest is between collaterals, on the one hand, 
and the descendants of a great-grandfather, 
on the other hand. The property was 
actually acquired by that great grandfather 
and though plaintiffs are his descendants 
through a female Muaammat Sardaro, (his 
daughter and their mother), they are 
nevertheless his descendants within the 
meaning of the rule and as such entitled 
to succeed in preference to the defendants. 

Mr. Rajindar Par shad laid great, stress upon 
the ruling of the Full Bench in Hamira 
v. Ram Singh (3) and argued that this 
cannot ho regarded as a case in which a 
daughter’s sous are competing with collaterals. 
We fully admit ..his contention and we decide 
in favour of plaintiffs, not. on the ground 
that they must he regarded as the sons of 
Gaman’s daughter, but. on the ground that, 
t hey are the descendants of Gaman and as 
sorb entitled under the provisions of the 
Riwaj-i am to succeed to this part of the 
estate in preference to defendants. We ate 
not here concerned with the succession to 
the ancestral part, of the estate, but. we may 
add that it, might well bo open to question 
w bet her plaintiffs would not ho the rightful 
heirs to that. also. This point, h >wever, has 
been decided against, them and as they have 
(2) 19 P. R. 1906; 70 P. L. it. 1906 


(3) 

1907. 


131 P. It. 1907; 71 P. L. It. 190S; So P. 


not appealed from that finding we have 
nothing further to say with regard to it. Bat 
wo accept unreservedly the decree of the lower 
Appellate Court as regards that part of the 
property under appeal and we accordingly 
dismiss this appeal with costs. 

Appeal dismissed. 


Plaintiff — 
Respondents. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1677 of 1912. 

January 30, 1914. 

Present : — Mr. Justice Rattigan and 
Mr. Justice Beadon. 

BISHEN DAS—Defendant—Appellant 

versus 

Musammat MANSA DEVI- 
RAM PARTAP—Defendant- 

Ilindn Law — Maintenance — Step-mother , right of — 
Partition among sons—Status of step-mother. 

Under Hindu Law, Daydbhaga as well as Mitak . 
shara , a stop-son is not bound to contribute to the 
maintenance of his stop-mother after a partition of 
the joint proporty lms been effected between him and 
his step-brother (the son of his step-mother). 

llcmanqini Dasi v. Kedarnath Kundu Chowdhry , 
16 C. 758 (P. C.' ; 16 I. A 115, followed. 

Chowdhury Thakur Proshad Shahi v. Musammat 
Bhagabati l\oer , 1 C. L. J. 142; Damoodur Misser v. 
Senabutty Misrain, S C. 537 at pp. 542, 543; 6 Tnd. 
Jur. 5S4; IOC. L. R. 401, Tahaldai Kumri v. Qaya 
Prosad Satin, 5 Ind. Cas. 135; 37 C. 214; 14 C. 
W. N. 443; 11 C. L. J. 5SS; Kumaravclu v. Tirana 
Goundan , 5 M. 29; Mnttammal v. Vengalateshmi* 
nmmal t 5 M. 32, Afari v. Chinnammal , 8 M. 107; Kes « 
scrbai v. Valab Raoji , 4 l>. 188; Savitribai v. Liunni- 
lai, 2 11. 614; Lain Jot i Lai v. Durani Koicer, B. L. • H. 
Supp. Vol. Part 1, p. 67 (F.B.); Rama Nand v. 8uryi<ini, 
16 A. 221; A. \V. N. (1891) 47, Musammat Kirvi y. 
Ramjas, 153 P. R. 18S9, referred to. 

Second appeal from the decree of the 
Divisional Judge, Jullundar, dated 1st 
July 1912, modifying that of the District 
Judge, Jullundur, dated 27th February 
1912, decreeing plaintiff’s claim. 

Mr. Nannie Chand for Rai Bahadur Lala 
Sukh Dial, for the Appellant. 

Mr. Dum Ohand, for the Respondent. 

JUDGMENT.—The parties are Brahmans 
of the town of Nur Mahal in the Jullundur 
District and follow t he Mitakshara system of 
Hindu Law. The following table willhelp to 
explain the questions involved in thisfappeal: 

60DBA MAI., 


Musammat A.(dead) — Labhu Rain — 


Lisbon l) as 
(iloltMulnnt 


'i 

Aftisti nitwit M.\n$a 
Devi (plaintiff)» 


W. 11. 


Ram Par tap, 
(defendant). 
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Labhn Ram, plaintiff’s husband, pre¬ 
deceased his father, Badha Mai, and died 
many years ago. After his death, Mnsammat 
Mansa Devi was maintained by Badha Mai 
and on the death of the latter received the 
same amount of maintenance, viz., Rs. 25 per 
mensem, from guardians of the two minors, 
Bishen Das and Ram Partap. The two latter 
came of age a short time ago, and thereafter 
partitioned inter se the joint property which 
they had inherited from their grandfather, 
Budha Mai. it, appears to be a very valuable 
property and it is not suggested that the sum 
of Rs. 25 a month as maintenance for the 
plaintiff is excessive. In the present suit she 
claims to receive this maintenance from both 
her step sou, Bishen Das, and her son, Ram 
Partap. The latter admitted the clai »n and 
expressed his willingness to contribute half 
of the allowance, provided his step brother 
agreed to pay the other half. 

The District Judge, Rai Chnni Lai, decreed 
the claim agairst defendants in equal shares, 
and in his judgment held that, inasmuch 
as a mother on a partition among her sons 
to which she was made no party is entitled 
to have a shaie equal to that of a son set 
apart for her maintenance, it was clear that 
her maintenance was a charge on the whole 
estate of Budha Mai as it stood before parti¬ 
tion between defendants, and that con¬ 
sequently she was entitled to claim it from 
both of them and to make it a charge on the 
estate of the deceased in the hands o^ each 
of them. He further found that about 100 
ghumaon8 of land in Mauzr Garatala had been 
retained as their joint property by the defend¬ 
ants and that the plaintiff could, in any 
event, claim her allowance from that part 
of the estate which, according to the learned 
Judge, was well able to cover the mainten¬ 
ance allowance. 

Defendant No. 1, Bishen Das, appealed 
to the Divisional Judge, but his appeal was 
dismissed On the ground that under the 
Mitakshara system of law, which differs in 
this respect from that of the Dayabhnga , a 
step-son is bound to contribute to his step¬ 
mother’s maintenance, even after a partition 
has been effected between him and his step¬ 
brother. The learned Judge was also of 
opinion that plaintiff’s claim was really that 
of a daughter-in-law who asks to be maintain¬ 
ed out ot the father-in-law’s property, her 


own husband, Labhu Ram, having died in the 
life-time of Budha Mai and having- presumably 
been a co-parcener in the property. 

Bishen Das has preferred a further appeal 
to this Court, and the question of Hindu Law 
involved, viz., whether under the Mitakshara 
system a step.son is bound to contribute 
to the maintenance of his step-mother after 
a partition of the joint property has 
been effected between him and his step¬ 
brother (the son of his step-mother), is one 
that has been argued before us at some con¬ 
siderable length and is of no small difficulty. 
Their Lordships of the Privy Council in 
Hemangim Dan v. Kedamath Kundu Chow- 
dhry (1) have held that “where there are 
several groups of sons, the maintenance of 
their mothers must, so long as the estate 
remains joint, be a charge upon the whole 
estate; but when a partition is made, the law 
appears to be that their maintenance is to 
be distributed in aocordanoe with relation- 
ship, the sons of each mother bei D g bound 
to maintain her. The stepsons are not 
under the same obligation.” This decision 
was given in a case from Bengal and was 
obviously based on the Dayabhaga, system. 

It is contended before us that upon this point 
there is a difference between the two systems 
of law founded on the fact, that the step 
mother is, according to the Mitakshara regard 
ed as the mother (Mata) of her step-son 
whereas she is not so regarded in the 
Dayabhaga. In support of this argument refer 
ence is made (o paragraph 479 (2) of May lie’s 
work on Hindu Law,” where it is said that 
the writers of the Bengal School differ in 
this respect from those of other Provinces 
siuce they exclude a step-mother from 
the operation of the texts which 

speak of the share of a mother, and also 
to paragraph 566 of the same work where the 
author remarks: “The Bengal Pundits have 
on several occasions, asserted that the word 
Mata’ in the Mitakshara includes a step- 
mother.” Furthermore, we were referred to a 
passage in Golap Chandra Sarkar’s “Hindu 
Law” at page 387, where the author 
speaks of fcne decision of the Privy Council as 
laying down an inequitable rule due to 
misapprehension cf the D.iy.ibhagj. [ n Qut 

opinion the ruling of their Lordships of the 


(1) 16 0. 75S; 16 I. A. 115. 
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Privy Council is final aQ d authoritative 
up^n the question which was before them for 
decision, and nonetheless su because it doe3 
not happen to meet with the approval of a 
particular writer upon Hindu Law. Nor do we 
oonsider it within our province to defeud that 
decision against the charges brought against 

it by Mr. Grolap Chandra Sarkar. Their lord¬ 
ships’ pronouncement upon a point of Hindu 
Low is binding upon all Courts in this country 
and we must, therefore, act upon it in this 
case, unless it can be established that there 
is quo id the particular paint before us an 
esseutial difference between the D ty ibhrtg i 
and the Mitakshira aaystema of Hindu 

Law. 

Mr. Duni Chand, for respondents, was 
unable to cite any authority directly in 
point in support of his argument that the 
step mother was entitled, under the Slit ik- 
shara , to claim maintenance from her step-son 
after the joint property had been partitioned 
between that step-son and her own son. He 
argued, however, that the difference did in 
in fact exist, and must necessarily exist, 
because under the Mitakshira system, the 
step-mother was treated for all purposes as 
the Mata or mother of her step son. The 
learned Counsel relied upon the case 
of Ch no lhu-’y Thakur Proshad Shahi v. \lns un- 
mat Bhagabiti Koer (2) and the decision of 
the Calcutta High Court in Damoodur Mi ser 
v. Senibutty Misr.iin (3). Thess authori¬ 
ties are certainly in his favour, bat pa contra 
we have an overwhelming weight of authority 
in support of the proposition that under the 
Mitakshira a step mother is not regarded as 
Mala , or mother, and that she is not in any 
case an heir to her step-son, as she would te 
if her position were that of mother — [See 
Tihildai Kumri v. G >y i Proud Safin (1) 
Rumaraieluv. Virana Qounian( 5), Muttimmnl 
v. Vengalakshmiammal (6), Mari v. Chinn im- 
mal (7) and the opinion of Muttusami Aiyar, 
J., at p.129, Kesserbai v. Yal.b Raoji (8), 
Savitribji v. Lux nioai ( 9), L di Jcti Lai v. 

(2) 1 C. L. J. 142. 

(3) 8 C. 537 at pp. 542, 513; 0 liul. Jur. 534; 10 0 
L. R. 401. 

(4) 5 lad. Cas. 135; 37 C. 214; 14 C. W. X. 44 J- 11 
C. L. J. 588. 

(5) 5 M. 29. 

(0) 5 M. 32. 

(7) 8 M. 107. 

(8) 4 B. 188. 

(9) 2 U, 073. 


Durani Rower (10), Rami Nand v. Surgiani 
(11) and Musammat Kirpi v. Ramjas (12). 
To a like effect is the statement of the law 
given in Trevelyan’s Hindu Law (1912) at 
page 374. 

There being thus, upon the weight of 
authority, n > difference between the two 
systems of Hindu Law, the Ciyibhigi and 
the Mitakshira, as to the position and rights 
of a step-mother, we must decide this ciS3 
in accordance with the decision of the Privy. 
Council in the case above cited and hold that 
the plaintiff has, in the circumstances, 
no claim to be maintained by her step-son 
Bisheu Das. 

It is only necessary in conclusion to add 
a few words with regard to the Divisional 
Judge’s remark that plaintiff is really 
claiming as the daughter-in-law of Budha 
Mal. This is an aspect of the question that 
apparently never struck the plaintiff herself 
or her legal advisers. She claims as the 
mother of the present holders of the estate 
and rightly so, for whatever her rights 
may have been against Budha Mal, they can 
only b 9 those of a 'mother” against the defend¬ 
ants. The estate had passed out of the hands 
of Budha Mil when her suit was instituted 
and in order to adjudicate upon her claims 
we have to cmsiisr, net what rights she 
may have had against her father-in-law, but 
what rights she actually ha3 against the 
persons from whom she is ol aiming 
maintenance. As against, them, her claim, 
oau be based only upon the ground that she 
is in law their mother and as such entitled 
to be maintained by them. Upon the facts 
and the authorities we must hold that this 
claim 1 ies against her own son, Ram 
Par tap, and not against her step-son, Bishen 
Das. 

We accordingly acctpfc the appeal of 
Bishen Das and dismiss plaintiff’s suit as 
against, him, the decree awarding mainten¬ 
ance to the plaintiff at the rate of Rs. 25 
per mensem, will, therefore, stand only 
as against the defendent, Ran Partap. 

In view of the close relationship of the 
parties ami of the difficult, nature of the law 
point involved, we leave the parties to bsar 
their o.vu costs throughout. 

Appeal acnepteL 

(HB It. I,. r. Supp. Yol., Part I, p. 07 (F. B.). 

(ID 10 A. 221 at p. 224; A. W. N T . (1894) 47- 

(12) 153 P. R. 1SS9. 
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In the goods of GOBINDA chandra. 

CALCUTTA HIGH COURT. 

Ordinary Original Civil Jurisdiction. 

June 30, 1913. 

Present: —Mr. Justice Fletcher. 

In the goods of GOBINDA CHANDRA 

B AB A.1BE—Ds ceased.* 

Probate—Caveat, if may be entered by widow of 
predeceased son—Maintenance of widow of predeceased 
son , if may be affected by probate proceedings —Obliga¬ 
tion of heir-'Sufficient interest. 

The widow of a predeceased son of the testator 
has in fact no interest sufficient to enable her to 
appear on probate proceedings. Her right to 
maintenance will not be affected by anything that 
may take place on the hearing of an application 
for probate. 

Bai Parvati v. Tarwadi Dolatram , 23 13. 263; 2 Bom. 
L. R. 894, dissented from. 

Yamunbai v. Manubai , 23 B. 608, approved. 

Ran gamma l v. Echammal , 22 M. 303; 1) M. L. J. 14, 
followed. 

Seddeshury Dassi v. Janardan Sarkar, 29 C. 537; 
6 C. W. N. 330, referred to. 

FACTS.—Gobinda Chandra Baba.jee, who 
waa of the age of ninty-five years, died on the 
29th of August 1909, leaving him surviving 
Behary Lall Babajee since deceased, Bepin 
Behary Babajee and Chuni Lall Babajee, his 
three sons, Sreemutty Rajamani Dasi, his 
widow, Sreemutty Brojessuri Dasi, widow of a 
predeceassed son of his, and Neroda Kurnari 
Dasi, widow of another predeceased son of his, 
Bonoraali Chandra Babajee, and a grandson 
by his predeceased son, Behary Lall Babajee, 
after having published his last Will and 
testament on the 8th of December 190 3. 
Bepin Behary Babajee propounded the Will 
by proving the execution of it by the 
affidavit of two of the attesting witnesses to 
the same, and applied for probate thereof. 

The testator is alleged to have provided 
fora residence for life for his widow and a 
widowed daughter, the property thereafter 
to devolve upon his surviving sons, Bepin 
Behary and Chuni Lall, absolutely. 

Caveat was entered by the widow Rajamani 
Das:, the grandson Bhola Nath Babajee and 
Neroda Kurnari Dasi, the widow of the 
predeceased son Bonoraali Chaudra Babajee. 
The matter coming on for argument on caveat 
Neroda Kurnari was called on to prove her 
interest in the estate. 

Mr. H. G. Maiumdar , for the caveatrix, 
Sra. Neroda Kurnari Dasi, contended that 
she has ample interest in the estate entitling 
her to appear on probate proceedings. It 



has been held by this Court and the other 
High Courts that a daughter-in-law’s right 
to maintenance ripens into a legal 
obligation after the death of the father-in-law 
on the heir or executor; Siddessury Das tee v 
Janardan Sarkar (11. The daughter-in-law 
does not lose her maintenance by declining 
to live in her father-in-law’s house. (Ibid). 
Such being the case Neroda Moni has sufficient 
interest in the estate. Nobeen Ohunder Sil v 
Blu.bosoondari Dabee (2). He also relied on 
Bai Parvati v. Tarwadi Dolatram. (3). 

Mr. N. Sarkar, for the Petitioner. 

Mr. D. N. Basu, for the widow, Raja- 
mani Dasi. 


^ ^ V -* ^>-1 i .1 L 




caveat. Two caveats have been filed, one by 
a widow of a predeceased son of the deceassed 
and the other by the deceased's sole widow 
As regards the caveat filed by the deceased’s 
sole widow opposing the probate, no doubt 
she has suffioient interest to file a caveat, 
and be heard in opposition to the grant of the' 
probate. As regards the caveat filed by 
the widow of the predeceased son, the matter 
stands on a different footing. The way that 
learned Counsel wishes to show that the 
widow of the predeceased son has sufficient 
interest to oppose the probate is as followf — 
He says first of all that the deceased was 
under a moral obligation to maintain the 
widow cf his predeceased son and that that 
moral obligation upon his death ripened 
into a le*al obligation and would be binding 
on the heir. Learned Counsel has referred 
to the case of Bai Parvati v. Tarwadi Dolatram 
(3). That is the decision of Mr. Justice 
Pulton and Mr. Justice Batty: and, no doubt 
the decision did decide that the widow of a 
predeceased unseparated son has no right 
to maintenance from a person to whom her 
father-in-law has bequeathed the whole of his 
self-acquired property. The learned Jndges 

in the course of their decision distingnished 

the decision of Mr. Justice Ranade in the 
case of Yamunabai v. Nanubai (4). I am not 
satisfied that the grounds upon which the 

learned Jndges attempted to distinguish the 

case are correct. Mr. Justice Subraraanya 
Ayyar and Mr. Justioe Moore in the case of 

Rangammal v. Echammal (5) gave a decision 

(i; 29 C. 657; G C. VV. N. 530. decision 

(2) 6C. 460 at p. 461. 

(3) 25 B. 263; 2 Bom. L. R. S91 

(4) 23 B. 608. 

(5j 22 II. 305; 9 M, L. J. 14. 


# Taken from 17 C. W. N. 1141 with permis- 
eipn.— Ed. 
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opposed to that of B« Parvnti v. Tarun.h 
Poh.lrnm (3). In t.1.0 00 , MSB of <19 I« i? mint 
Snhramsnya Ayyar, made the fallowing 
remarks—" l’iie better conclusion is, perlnps, 
that the party whose moral claim becomes 
a legal right would not be adfecel by 
testamentary dispositions in favour of 
volunteers made by the pare »ns m irally 
bound to provide the maintenance. No doubt, 
if the title of the female claiming the mainte¬ 
nance were dependent on the void,on of such 
a testator, he could, by his Will, have direct¬ 
ed that, she should get no maintenance out 
of his estate.” On principle I think that 
the decision of Mr. Justice Sabraraanya 
Ayyar and Mr. Justice M oore is correct, and 
the decision of Mr. Justice Fulton and Mr. 
Jus! ice Batty is one that I ought not to 
follow. Moreover, my attention has been 
called to a case in this Court, Siddeshu v 
J)uss v. Janardan Sarkar (1), which was an 
appeal from the original side. That case 
was a decision by Sir Francis Maclean, 0. J-» 
Mr. Justice Prinsep and Mr. Justice Hill. 
Mr. Justice Prinsep in the course of bis 
judgment expressed his approval of Mr. 
Justice Ranade's decision in the case of 
Yamunahn v. Nannbai (4) and of the decision 
of Mr. Justice Subramnnya Ayyar and Mr. 
•lustice Moore in Hungamnnl v. 


fi 1 1* h u m n 1 


(5). 

Under these circumstances I think the 
widow of the predeceased son of the deceased 
lias in fact no interest sufficient to enable her 
to appear on the proceedings. In my opinion 
the rights and the interest of the wid > v of 
the predeceased son will not. be affected by 
anything that may take place on the hearing 
of the application for probate. Her caveat 
must, therefore, be discharged. Costs to 
be costs in the cause. 

Solicitor for the Petitioner: Mr. //. G. De. 

Solicitors for the caveatrix, Neroda Kumaii 
Dasi: Messrs. Ghose and Hose. 


MADRAS HIGH COURT. 

Civil. Revision Petition No. 622 op 1912. 

February 16, 1914. 

Present: — Mr. Justice Sadasiva Aiyar. 
ADIRAJA SHETTY— Petitioner 


versus 

VITT1L 3HATTA and others—Respondents. 

Promissory-note—Consideration to induce witness 
to give evidence—Contract Act {IX of 18/2), s. 23-— 
Public Policy. 

Tho consideration for a promissory.note executed 
by the defendant to tho plaintiff was that the former 
should induce a third person to give evidence in 
latter’s favour ii. a pending suit: 

Held , that the promssiory-note could not bo enforced 
as the consideration for it was opposed to public polioy. 

Shadwell v. Shadwell , 127 It. 11 CO I, 9 U. B. (N. s.) 
159; S. C. 30 b. J- C. P. 145; 7 Jur. (n. s.) 311; 3 L. T. 
(x.s.) 6-8; 9 \V. R. 163; 142 Enp. Rep. 62, referred to. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the District Munsif of Karkal, 
in Small Cause Suit No 33 of 1912. 

Mr. B. Sitarama Row , for the Petitioner. 

Mr. K. Y. Adiga , for the Respondents. 

JUDGMENT.—Whether the fulfilment of 
a promise to A by 0 to perform a private 
obligation already incurred by B under an 
agreement between B and 0 will form a good 
consideration for a promise by A to pay 
something to B is a question on which there 
has been some difference of judicial opinion. 
[See Shadwell v. Shadwell (l) and Pollock’s 
Indian Contract Act., 3rd Edition page 155.] 

But. the promise to perform a public duty 
(in the present case to give evideuoe as 
witness) by B oaunot. form good consideration 
for the promise by A to pay something to 0 . 
In my opinion, it is not merely au unreal or 
illusory consideration. (See page 23 of 
Pollock's Indian Contract Act, 3rd Edition). 
“In the case o f the duty” (ou B ) “being 
imposed by the general law, an agreement” 
to give something either to B or to any other 
person “as a rewind” for B. doing it is, in my 
opinion, uls > void us opposed to publio policy. 

The plaintiff is the petitioner iu revision, aud 
Ins suit brought on u promissory- note exeouted 
by the defendant in consideration of plaintiff’s 
friend’s agreeing to give evideuce (I shall 
take it to be true evidence) for the defend* 
ant (who was a litigant in former suit) was 
lightly dismissed by the lower Courts. 

I dismiss the petition with costs. 

Petition dismissed . 


(1) 127 K 
IV U5; 7 
It. 163; 142 


. It. 604; 9 C. B. (N. s.) 159; S. C. 30 L. J. 
Jm-. VN. iO 311; 3 L. T. (n. s.) 628; 9 W. 
Eng. Uop. 62. 
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GOSIA BEGAM V. UMED ALI. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 959 of 1910 

August 2, 1913. 

Present :—Sir Alfred Kensington and 
Mr. Justice Shah Din. 

Musammat GOSIA BEGAM— Defendant_ 

Appellant 

versus 

UMED ALI and another—Plaintiffs — 

Respondents. 

Custom—Succession * Usmani Sheikhs of Qurguon 
— Daughter n >t excluded by collaterals of eighth degree. 

Among the Usmani Sheikhs of the Gurgaon District 
daughters are not excluded by collaterals eight 
degrees remove!. 

Usmani Sheikhs admittedly stand on the same foot¬ 
ing as Qureshies, Sadiqis, and Ansaries, in that they 

all are what are commonly described as true Sheikhs, 
tracing their origin from Arabia. 

Second appeal from the decree of the 
Additional Divisional Judge of Delhi, dated 
5th May 1910, reversing that of the District 
Judge, Gurgaon, dated 28th January 1910, 
dismissing the claim. 

Mirzi Jalal-ud-Dm, for the Appellant. 

JUDGMENT.—T ne parties to the suit are 
Usmani Sheikhs of the Gurgaon District. 
The point to be determined is whether the 
daughter of the last male owner is exoluded 
from inheritance by collaterals eight degrees 
removed. 

Mutation was here effected in favour of 
the daughter on the death of her father, 
Hatim Ali, and of his widow, the latter dying 
in November 1908. The case has, therefore, 
come into Court iu the form of a suit by the 
collaterals for possession. 

The District Judge dismissed pUiutiffs’ 
suit, but the learned Divisional Judge has 
given them a decree for a gth of the area of 
about 29 bighas in dispute. 

We have naturally great respect for a 
decision on a question of the kind by an 
officer of Mr. Clifford’s great experience, 
but we think that he has failed to see how 
strongly the burden of proof rests upon the 
plaintiffs and that he has also been misled 
into attaching undue importance to such 
instances as have been traced in the family 
(see pedigree at page 8 of the paper book) 
as proving that a daughter is excluded by 
even such very remote collaterals as the 
plaintiff. 

Rather straugoly no reference has heeu 
made by the lower Appellate Court to the 
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general custom of Mussalman tribes in the 
Punjab as summarised uuder exception 2 
to Article 23 of Rattigan’s Digest of Custom¬ 
ary Law. The conclusion from rulings 
there cited is that a daughter is very rarely 
excluded by collaterals in the eighth degrep, 

especially among endogamous Muhamma¬ 
dans. 

Usmani Sheikhs admittedly staud on the 
same footing as Qireshis, Sadiqis and 
Ansaris, in that they all are what are com¬ 
monly described as true Sheikhs tracing their 
origin from Arabia. As such they have 
been rightly classed with Say ads in the Riwaj. 
i-ain of 1877, which is quoted in Mr. 
Clifford’s judgment. It was admitted 
before us by the principal plaintiff, Umed 
Ali, that his tribe intermarry with Sayads 
(if Sunnis), and that as a fact the defendant 
herself is married to a Sayad which goes 
some way to support the Riwaj i-am and we 
find it difficult to follow the commentary on 
the statement of custom given at page 145 
of Volume II of Tupper’s Customary Law, 
or Mr. Clifford’s argument at page 19 of his 
judgment. 

Then again turning to the instances in 
the family to prove exclusion of daughters 
by collaterals we cannot hold that they help 
plaintiffs much. They are four in number, as 
follows: — 

(1) Hatim Ali’s case, where a daughter 

was excluded by a brother. This really proves 
nothing. 

(2) Umed Ali’s oases, where he excluded 
{a) a female 2nd cousin, daughter of 

Karim Bakhsh, and 

( b ) a female 1st cousin, daughter of his 
uncle Amin-ud-Din. 

Here again the instances prove nothiug, 
as Umed Ali was himself married in each 
case to the daughter of the last male owner, 
and the family arrangements made had little 
or no practical effect. 

(3) Gauhar Ali’s case, where a daughter 

was excluded by her first cousin (father’s 
brother’s son). 

Instances of the kind, where the collaterals 
are very near relatives or themselves connect¬ 
ed by ties of marriage as well as blood, 
are very far from establishing the conclusion 
that male collaterals, however remote, will 
always exclude a daughter from inheritance 
notwithstanding a positive entry to the 
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coutrory in the Biwaj i am , and also notwith 
standing a .hole series of rnl.ngs , - 

of the daughter quoted under 
Digest, of Customary Daw, Article -d 
We cannot agree that the plaintiffs 
have made out any sort of case for 
ousting the defendant from her father s land 
in opposition to what is so clearly the general 
custom among high class Muhammadans 
whose views on customary inheritance are 
notoriously tinctured to a considerable extent 
by their predilection for Muhammadan Daw. 
We accept the defendant s appeal, set aside 

the decree of the lower Appellate Court and 

restore that of the District Judge dismissing 
plaintiff’s suit, with costs throughout to the 

defendant. , 

Appeal accepted. 


madras high court. 

Second Civil Appeal No. 1711 of 1912. 

January 19, 1914. 

Present:— Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

0HELLAGAL1 CH1NNIGADU and others 

_nANTs—A ppellants 


that on default of payment by the defend- 
ants of the principal sura with 12£ per cent, 
interest per annum within 10th January 
1906, 25 per cent, of the total amount of 
the principal and interest due till then 
should be added to the debt aud that the 
defendants should be liable for this con¬ 
solidated sum with interest at Rs. 12i per 
cent till payment, is a peoal provision. On 
that issue, we hold that the term to add 
25 per csnt. to the debt is of a penal 
character and we allow (as damages for 
default) an additional sum of Rs. 31-5-0 
instead of the sum of Rs. 104-9-4 claimed 
by the plaintiff. 

In the result, the lower Appellate Court’s 
decree will be modified by awarding to the 
plaintiff Rs. 449-10-6, inteiest thereon at 
Rs. 12i per cent per annum from 10th 
January 1906 till date of plaint and further 
interest at 6 per oent. on the total from date 
cf plaint till realization. 

The defendants will pay proportionate 
costs to the plaiutiff throughout on the 
sum due till date of plaint on the above 
calculation and (defendants) bear their own 
costs. 

Decree modified. 


versus 

KAPPALA VENKATARAYUDU— 

Plaintiff—Respondent. 

Contract Act (IX of 1872), 8. U-Bond—Condition - 
25 per cent, more to be paid on default in paijincnt on 

lived da j—Penalty. ... . . . 

‘ Where a bond provides that principal and interest 

shall bo paid on a particular date, that on default in 

payment on that date 25 per cent, of the principal 
and interest shall he added to the total amount, and 
that interest at 12J per cent, per annum shall l»o 
charged on the consolidated amount till its realizat ion, 
the provision is penal and, therefore, unenforceable. 

Second appeal against the dectee of the 

Court of the Temporary Subordinate Judge 

of Rajahmundry, in Appeal Suit No. 15 of 

1912, (Referred Appeal No. 84 of 1910 on 

the file of the Subordinate Judge of 

Cocoanada), preferred against the decree of 

the District Munsif of Poddapur, in Original 

Suit No. 7 of 1909. 

Mr. B. Narusimha how , for the Appellants. 
Mr. V . liamesam, for the Respondent 
JUDGMENT.—The Appellate Court ought 
to have considered and decided the 3rd issue 
in this case. 

That issue relates to the question whether 
the provision iu the bond sued on, namely, 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 264 of 1913. 

March 25, 1914. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Bannerji. Kt. 

QAMAR A LI — Objector — A p.k -last 

versus 

The COLLECTOR ok BAREILLY— 

Rfspondknt. 

Land Acquisition Act (l of 1S94), 8. 23 -CompcnM* 
tion — Market value—Price paid by owner— Evidence. 

The mete fact that the owner of the property, ac¬ 
quired under the Land Acquisition Act, had obtained 
it cheap would not entitle the Government to got it 
under the fair market-value; but the pi ice which was 
paid by the owner very sluntly before the publication 
of notification would he a valuable piece of evidence to 
help the Court in ascertaining the true market-value 
of the property. 

First appeal from the decision of the 
District Judge of Bareilly, dated 10th April 
1913. 

Mr. Muhammad Ishaq for the Appellaut. 

Mi. IxyvcSy for the Respondent, 
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JUDGMENT—This and the onnscted 
Appeal No. 250 of 1913 arise out of a refer¬ 
ence to the learned District Judge under 
section 18 of the Land Acquisition Act. 
The Court below has awarded compensation 
to the appellant amounting- ia all to the 
sum of Rs. 6,408-4 0, including the 15 per cent 
allowed for compulsory acquisition. The 
appellant is dissatisfied and claims that he 
ought to get Rs. 15,00) for the property 
acquired. The Government also appeal 
contending that the compensation awarded 
is much too high. There are other grounds 
mentioned in the memorandum of the 
present appeal which go to the very root 
of the validity of the entire proceedings 
under the Land Acquisition Act. For ex¬ 
ample it is contended that the proceedings 
are null and void by reason of the fact 
that (he notice under section 9 did not 
comply with the requirements of sub-sec- 
tiou (2) of the section. In our opinion 
for the purposes of the refereec 3 to the 
Court below and also of the appeal to this 
Court it must be assumed that an award 
was duly^ made. Section 18 provides as 
follows: Any person interested who has 

not accepted the award may, by written 
application to the Collecor, require that 
the matter be referred by the Collector 
for the determination of the Court, whether 
his objection be to the measurement of 
the land, the amount of the compensation, 
the persons to whom it is payable, or the 
apportionment of the compensation among 
the persons interested.’’ 

If the appellant’s contention be correct, 
there never has been any award nor has 
his land ever been acquired, and accordingly 
neither the Court below nor this Court could 
go into any of the matters mentioned in 
section 18. 

The appellant also contends that there 
had b sen a relinquishment of his land under 
section 48. In our opinion what happened 
in the present case did not amount to a 
withdrawal by the Government. Even if 
there wa3 a relinquishment tho remarks 
that we have mado about the notice 
equally apply. If the Government relin¬ 
quished the land then the land remains 
the property of the appellant. 

The real matter which we have to de¬ 
cide, therefore, is whether the compensa¬ 
tion awarded by the learned District Judge 


was or was not fair and equitable under 
all the circumstances of the case. We find 
that the entire property of appellant which 
has been acquired was purchased by him 
on the 14th and 15th of September 1909 
and the purchase-money which he paid 
was the sum of Rs. 2,000. The appellant has 
brought under our notice certain facts 
which go to show that the vendors of the 
property were very willing sellers. They 
resided at some distance away from the plot 
which had been used as a bagh and it had 
not been very profitable. These and other 
circumstances to which he has referred go 
to show that the appellant may have got 
a very good bargain for the Rs. 2,000. On 
the other hand, his vendors were residents 
ot Bareilly and the appellant has certainly 
not shown to our satisfaction that the 
owners of the property were ready to and 
did sell him property worth Rs. 15,000 to 
Rs. 40,000 for the petty sum of Rs. 2,000. The 
mere fact that he obtained the property 
cheap would not of course entitle the Govern¬ 
ment to get the property under the fair 
market-value, but we think that the price 
which was paid by the appellant very short¬ 
ly before the publication of the notification 

is a valuable piece of evidence to help the 

Court in ascertaining what is the true 
market-value of the property in dispute It 
is far more valuable as evidence than 
examples of the properties of different 
measurement and differently situated. The 
appellant has drawn our attention to a 
number of small plots which were acquired 
apparently voluntarily by the Municipal 
Board for whom the land was intended. We 
think that the payment of even somewhat 
extravagant rates for small plots is of very 
little value as to the real market-value of 
a large plot like the present. Tfc may well 
be that the Municipality were ready to pay 
a comparatively speaking very high ra*e for 
small plots and so avoid the expenses of 
litigation. A plot quite close to the plot in 
dispute belonged to a moli who kept up a 
nursery garden and had acquired a sub¬ 
stantial business. His plot was about half 
the size of the plot iu dispute. Tho matter 
was settled between the mali and the Muni¬ 
cipal Board at the sura of Rs. 3,7C0. The 
appellant contends that he should at least 
get the rate that was given to this owner. 
We think that the learned Judge has giveu 
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cogent reasons for not adopting this conten¬ 
tion. After hearing the appellant at great 
length we see no reason whatever for increas¬ 
ing the amount, of compensation awarded by 
the learned Judge. 

With regard to the appeal by the Govern¬ 
ment we consider that the learned District 
Judge treated Qaraar All with considerable 
liberality and we doubt, very much whether 
if the cise had come before us in the first 
instance, we would have seen our way to 
award him the full amount, awarded him by 
the learned Judge. However, we think that 
he took the evidence into consideration and 
there is no doubt that there were certain 
circumstances connected with the case which 
might induce the learned Judge to treat, 
the claim of Qimar Ali in a generous 
manner. 

The result, is that we think that both 
appeals should be dismissed. 

We dismiss this appeal with costs includ¬ 
ing in this Court, fees on the higher scale. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Appeal against Order No. 203 of 19Id. 

February 5, 19 IT. 

Present : — Mr. Justice Sankaran Nair and 

Mr. Justice Ay ling. 

M. A. SRINIVASA AIYANGAR — 
Plaintiff — A p p e i. la nt 


versus 


ICUNDASAWMY NA10KER and another — 
Defendants— R esfon dents 

Civil Procedure Code (Act VoJ 19US), t). XXXI I, 
rr. 5, 0— Mortgage decree against (wo defendants - 
Private sale by one dejendant to decree-holder for part 
of decretal money , whether adjustment of decree — 
Application for personal decree against both , whether 
competent. 

Where in a mortgage decree against two defendants 
one of the defendants makes a part adjustment l>v 
private sale, a decree under Order XXXlV,rulo ti, can 
bo passed against him but no such deerco can be 
passed against the defendant who is not a party to 
the sale, for no procedure under Order XXXIV 
rule 5, is followed against him. 

Cdit Narain Singh v. Ilngar Sajju.l, 2 A. L. .1. R5;{ ; 
A. W. N. (1D05) 121. distinguished. 

Appeal against, the order of the Madras 
Civil Court, dated .‘Mat. March 191d, on 
Civil Miscellaneous Petition No. ,*121 of I'H.'i, 


City 



in Original Suit No. 20 of 1912. 

FACTS.—One M. A. Srinivasa Aiyangar 

obtained a mortgage decree against one Kunda- 
sawmi Naicker and another for a sum of 
Rs. 700 and odd for the sale of the mortgaged 
properties. He subsequently arranged with 
one of the judgment debtors fora sale to him 
privately of those properties. The sale being 
effected on 10th February 1913, he applied 
for a personal decree on 20bh February 1913. 
The City Civil Court dismissed the applica¬ 
tion on the ground that he cannot pass such 
a decree when there is no sale through 
Court. Against that order the present appeal 
is filed. 

Mr. T Narasimha Aiyangar , for the Appel¬ 
lant:—The words “such sale” used in Order 
XXXIV, rule 6, mean also a private sale. 
Here the property ordered to be sold is that 
of the 1st defendant, only and nob of the other. 

In the case of Udit Narain Singh v. Baquar 
Sajjad (1) uo Court sale is uecessary. 

In Gajadhar Lai v. Alliance Bank of Simla 
Ltd. (2) there was no Court sale. 

[Sankaran Nair, J. —According to your 
view then it would lead to fraud. The 
judgment-debtor and a decree-holder may 
collide together and get the property sold 
for small price so as to get a personal 
decree for a large amount agaiust another 
judgment-debtor who did not join in the 
sale. The rules aio intended to prevent 
such fraud]. 

Mr. R.N. Aiy\ngar % for the Respondent: — 
In both the Allahabad cases the sale was 
under the supervision of the Court.. 

In Udit Narain Singh v. Baquar Sajjid (1) 
the sale was by private auction. 

In Gaiadhar Lai v. Alliance Bank of Simla 
Ltd (2) the sale was effected iu England. 

' Ayung, J.—The Allahabad cases seem to 
imply that, under Order XXXIV, rule 6, a 
decree may be made even where there is a 
private sale; and in this view, the view of the 
City Civil Court is not correct. He has not 
yet exercised his discretion properly. The 
2nd defendant was not. aware of the sale]. 

Mr. !\ Narasimha Aiyangar , for the Ap¬ 
pellant. 

Mr. 1\. S. Aiyangar (instructed by Mr. P . 
Uamanathan) , for the Respondents. 


U) 2 A. L. .1. o5R ; A. W. X. 11905) 124. 
l-> 2S A. IU» i; 8 A. b. •). 415. 
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JUDGMENT.—The City Civil Judge lias 
dismissed the application of the plaintiff for 
a personal decree against the 1st and 2nd 
defendants under Order XXXIV, rule 6, of 
the Code of Civil Procedure, on the ground 
that the plaintiff failed to bring the mort¬ 
gaged property to sale in execution of the 
decree under Order XXXIV, rule5,of theCode 
of Civil Procedure, obtained by him. The 1st 
defendant privately sold the property to the 
decree-holder for Rs. 500 which in his ap¬ 
plication for a decree for the balauce under 
Order XXXIV, rule 6, he has credited towards 
the decree amount. 

Order XXXIV, rule 5, directs the sale of 
the mortgaged properties and the applica- 
tion of the sale proceeds in the manner 
indicated therein and it is only where the 
net proceeds are found to be insufficient fo 
discharge the decree debt that the plaintiff 
is entitled to ask for a decree under rule 6. 
These provisions, no doubt, contemplate a 
judicial sale for the decree amount and a 
decree for the balance. But it is clear that 
it is open to a judgment-debtor to stop the 
sale by payment of the debt or by adjust¬ 
ment duly certified to the Court. Such ad¬ 
justment may be made by a private sale. 
Nor is there any reason for not recognizing 
a payment in part or a partial adjustment 
as between the parties thereto. The 1st 
defendant who sold the property does not 
dispute the plaintiff’s claim; so far as he is 
concerned the sale, in our opinion, should be 
recognized and it follows that the plaintiff is 
entitled to a decree against him for the 
balance. 

So far as the 2nd defendant is concerned 
the sale is not binding on him. He is entitled 
to insist upon the procedure prescribed by 
the Code of Civil Procedure being followed. 
He is not a party to the sale and his right to 
apply for the execution of the decree under 
Order XXXIV, rule 5, cannot be taken 
away by the sale of the property by the 1st 
defendant. No decree, therefore, can be passed 
against him under rule 6. In the cases 
cited, the contesting judgment-debtor was a 
party to the sale and in the case of Udit 
Narain Singh v. Baqar Sajjad (1) after the 
private sale, there was a Court sale for the 
balance. They have no application to this 
case so far as the 2nd defendant is concerned. 

(1) 2 A. L. J. 353; A. W. N, (1905) 124. 


We confirm the order and dismiss the appeal 
as against the 2nd defendant with costs. 
We reverse the order so far as the 1st 
defendant is concerned and direct the City 
Civil Judge to restore the application to his 
file and dispose of it accDrding to law. 

The costs will be provided for in the 
final order or decree. 

Decree modified, 


MADRAS HIGH COURT.. 

Civil Revision Petition No. 567 of 1912. 

February 16, 1914. 

Present :—Mr. .Justice Seshagiri Aiyar. 

PATOJU SANGAYYA— Defendant — 

Petitioner 

versus 

PATOJU SANVAS1 and another — 

PLAINT1FF3 — RESPONDENTS. 

Promissory-note—Endorsement for collection , tohat 
constitutes—Negotiable Instruments Act (XXVI of 
1881), s. 78. 

Where from the terms of an indorsement on a 
promissory-note, no accountability can be inferred 
between the indorser and indorsee, it is not an in¬ 
dorsement for collection merely, and the holder alone 
can bring a suit on the note. 

Subba Narayana Vathiyar v. Ramaswami Aiyar , 30 

M. 88, 1 M. L. T. 377; 16 M. L. J. 508 (F. B.), followed. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Kistna at Ellore, in Small Cause Suit 
No. 220 of 1912. 

Mr. T. Prakasam , for the Petitioner. 

Mr. V. Ramadoss , for the Respondents. 

JUDGMENT. — It is argued before me 
that the indorsement on Exhibit A shows 
that the plaintiff was an agent for collection 
and not the real payee. I cannot accede to 
this contention. The language is perfectly 
clear, the indorsement gives full rights to the 
plaintiff to recover the amount and there is 
no accountability between the plaintiff and 
the second defendant after the collection. 
Therefore, l hold that it is not an indorse* 
merit, for collection and for collection only. 
That being my view, the plaintiff is a holder 
as defined in seot.ion 8 of the Negotiable 
Instruments Act; and under section 78, as 
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interpreted in Subba Nnraynna Vathiar v. 
Ramaswami Aiyer (1), he is t.he onl 3 r person 
entitled to bring a suit. to recover the amonnt. 
I am inclined to think that, what is stated 
in the affidavit, put in immediately after the 
suit was decided, correctly represents what 
took place during the course of the trial. 
If I thought there was a real defence to the 
suit I would have given an opportunity to 
the petitioner to examine his witnesses. 
As T hold that the defence of payment by 
the 1st defendant to the 2nd defendant is no 
answer to the claim of the plaintiff, I do not 
think it necessary to send down the case for 
examining the witnesses. I dismiss the 
petition with costs. 

Re tit io n dis m issed. 

(1) 30 M. 88; 1 |M. L. T. 377; 10 M. L. J. 508 
(F. 13.). 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 4177 of 1910. 

March 18, 1914. 

Rresent: —Mr. Justice WoodrofFe and 
Mr. Justice Walmsley. 

GOUR CHANDRA DAS POD DA R — 

Plaintiff—Appellant 

versus 


Sheikh ASIxMUDDI and others—Defendant 

— Respondents. 

Landlord and tenant— Kaiyat cm renting usujruetuar 
mortgage of holding—Abandonment— (Question of fart - 
Eaiynt continuing to pa ;l rcnl—Xo intention of Irarin 
village—Receipt of rent bg landlord after notice , 

as possession, whether la toll o' 

entitled to. 

flio nii'ic execution of a ii&ufructiinrv moitira*' 

may not l.» snlfioiont to estnlilisl, nbnmio.imcit l> 

a mujnt nIns l,ol.li nff> which , l ,m S tion is principal! 
one of fact. 1 

The observations of Chief Justice in Momhat V,. 

P S w'Z r n “^"- 20 >"<>• C„s. 1()S ; 1 

W. fs. 802, rolled upon. 

Whore a nmjat executed a nsiifnictimrv nio,t»«o 
of his hold,n K but covenanted to continue to pav th 
rent theieof, and it was found that though ) 10 ' i P , 
the land because ho was ill and there was „„ ono , 
take care of him yet he intended to come back to tl, 
vdlago, and that n*nt was rccicvod by (ho lundlm 

place • * C l,nC t0 ‘ aV0 notiroof the of i,jot's leaving tl 

Held, that (hero was no ahn.ulon.nent of his hohli.i 
h> t,K ! ra,,,al ••"Idling (ho landlord (o klu 

possession. ‘ u 
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Appeal from the decree of the Officiating 
Sub-Judge of Dacca, dated September 16tb, 
1910, confirming that of the First. Muusif of 
NaraingnDge, dated May 3rd, 1910. 

Babus Gonesh Chandra Roy and Rajendra 
Chandra Cuba, for the Appellant. 

Babu Upendra Lai Roy , for the Respond¬ 
ents. 

JUDGMENT. 

WoodrCkfe, J.—The question argued in this 
appeal is whether there has been an 
abandonment or not by the tenant entitling 
the landlord to Ichas possession. Both the 
Courts below have held that, there has been 
no such abandonment. 

It, is not necessary for me to decide here 
whether a question of abandonment can 
on any case amount to a question of law or 
mixed law and fact. But in the present 
case it appears to me that the question is 
one of fact. Further I rely upon the 
observations of the Chief Justice in the case 
cited to us. Monohar Pal v. Srimati Ananta 
Moyee Vasya (1), where he says that “the 
mere execution of a usufructuary mortgage 
might not be sufficient to establish aban¬ 
donment; whether there has been abandon¬ 
ment of a holding or not is principally a 
question cf fact”, and in the case of 
Bhupendra Nath Bose v. Ban si Tanti (2), to 
which we have referred, the learned Judges 
say that In the case before us there is a clear 
finding by the lower Appellate Court that 
there has been no abandonment by the 
tenant, defendants and with that finding 
wo are unable to interfere iu second appeal." 
These words appear to me to express the 
posit ou in which we find ourselves in the 
present, case. It has beeu held that, there 
was this usufructuary mortgage aud that 
under it the mortgagor covenanted to 
continue to pay rent of this holding aud as 
pointed out in Mahadeo Rev shad v. Sheikh 
Pachkaii (3) it is only in the assumption 
that the tenancy continues in operation 
that, the moitgagee can have any subsist¬ 
ing interest in the lnr.d. 

'1 lien, it is found that the defendant left 
the land because he was ill and because 
there was no one to take care of him and 
there is a distinct finding that he intended to 

(I) 20 lml. Cas. IDS; 17 C. W. X. 802. 

C-) 22 1 ml. Cas. 410; 40 O. 870. 

(J) 13 hub Cas. 941; 10 0. \\\ X. 322. 
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come back to the village. Then there is 
a finding to which exception has been 
taken. It is said that the learned Judge 
has found that the plaintiff sued for rent 
even after the date of the alleged abandon¬ 
ment and in such suit described the 
defendant No. 1 as being in the position of 
the plaintiff’s tenant. It is said that as 
regards this matter, the learned Judge was 
in error in overlooking the fact that the 
allegation of the plaintiff was that notice 
of this alleged abandonment was only 
received by him after the date of the institu¬ 
tion of the suit. Had this matter been 
material, it might have been necessary to 
consider the question further. But it does 
not appear to me to be material and for 
two reasons. The question as to what the 
plaintiff did or did not believe as regards the 
abandonment is not her9 material. The 
question we have to consider is what were 
the defendant’s acts and his intention. 
Further this action is not relied on for the 
purpose of estopping the plaintiff. The 
circumstance referred to in connection with 
the tenants’ alleged abandonment of the 
land is presumably a part of the history 
of the case showing that notwithstanding 
the usufructuary mortgage, arrangements 
were made by the tenants for the payment of 
rent and rent was actually paid by them. 
Moreover, it is not to be overlooked that 
according to the judgment of the first 
Court which was affirmed, the evidence 
shows that rent was paid and received 
apparently after 1314 when the plaintiff 
alleges that he came to have notice of the 
alleged abandonment. In these circumstances 
the question of abandonment appears to 
me concluded by the findings of fact. 

The only other question is whether or not 
the plaintiff is entitled to relief by way of 
declaration that the mortgagee has obtained 
no title by virtue of the usufructuary mort¬ 
gage. It is quite true that a prayer for suoh 
declaration was made in the plaint, but it 
is there asked for as a prayer for relief by 
granting Jchas possession on the ground of 
abandonment. As khas possession was re¬ 
fused on this ground, it is not necessary to 
go into the question and we do not decide 
the question whether or Dot the mortgagee 
has any title under the usufructuary mort¬ 
gage. Moreover, we are not in a position to 
go into that matter, seeing that it is not a 



question which has been discussed by either 
of the Courts the judgments of which are 
now under appeal. 

The appeal must be dismissed with cost*. 
Walmsley, J.—I agree. 

Appeal dismissed . 


MADRAS HIGH COURT. 

Civil Appeal No. 178 of 1910. 
December 12, 1913. 

Present: —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 

ABDUL RAHIMAN NACHIYAL_ 

Plaintiff—Appellant 
versus 

MUHAMMAD NURDIN MARACATER 

and another—Defendants—Respondents. 

Muhammadan Lam —Pardauashin lady—Independ¬ 
ent advice —Gosha not observed— Marcayers of Southern 
India—Gift —Mushaa —Transfer of Property Act flV ct 
1882j, s. 123 — Registration. 

The doctrine of “ independent advice ” should ho 
applied only where the purdah system is rigorous 
and even voluntary deliberate acts of a pardajiashin 
woman should not be lightly set aside. 

Alikjan Bihi v. Rambarani Shah, 7 Ind. Cas. 167* 
12 C. L. J. 357, Kaminee Da?si v. Krishna Chandra 
Muklierjee , 16 Ind. Cas. 110; 39 (J. 933; 16 C. W. N. 
649 referred to. 

Under Muhammadan Law a gift by a wife to her 
husband does not require strict proof of its bein°- of 
a voluntary nature. ° 

A gift of an undivided share in property capable 
of division and in possession of the donor is valid if 
such possession is transferred to the donee, although 
a mere registered gift deed without transfer of such 
possession is not valid. 

Fakir Xyaer Muhamed Rowthcr v. Kandasawmi 
Kulathu Vandan, 14 Ind. Cas. 993; 35 M. 120 
Vahazulla Sahib v. Boyapati Nayayya, 30 M. 519- 
17 M. L. J. 562, Kandatli Veettil Bava v. Musaliam 
Veettil Rakru Kutti, 30 M. 305; 2 M. L. T. ISO, Alabi 
Koya v. Mussa Koya , 24 M. 513; 11 M. L. J. 227 
Mahomed v. Bai Cooverbai, 6 Bom. L. R. 1043, Ibrahim 
Giolam Arijf v. Saiboo, 11 C. W. N. 973; 4 A. L. J 572- 
17 M. L. J. 408; 6 C. L. J. 695; 34 I. A. 167 (I\ C.)| 

9 Bom. L. R. 872; 35 C. 1, Ebrahimbhai v Foolbai, 26 B*. 
577, 4 Bom. L. R. 180; Jalied-un-Xessa Bibi v. Xajib-ul. 
Islam , 8 Ind. Cas 38; 15 C. W. N. 328, Abdul Aziz v. 
Fateh Mahomed Haji, 9 Jnd. Cas. 635; 38 C. 518; 15 
C. W. N. 541; 13 C. L. J. 492, Enayat Khan v. Abdul 
Rahim , 11 Ind. Cas. 979; 8 A. L. J. 824, Raliimjan Bibi 
v. Imanjan Bibi, 15 Ind. Cas. 69S; 17 C. L. J. 173 
referred to. ’ 

Appeal against the decree of the Subordi¬ 
nate Judge of Negapatam in Original Suit 
No. 21 of 1909. 
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Mr. T. Rangachariar (with him Mr. 

Vam da chart nr) , for the Appellant. 

Mr. T. R. Ramachandra Aiycir (with him 
Mews. K. N. Aiy i and T. It. Venkata- 

rnmu Sastri ), for the Respondent. 

JUDGMENT. 

Sadasiva Aiyak, J. —This case is in a man¬ 
ner connected with the four appeals in which 
judgment was just, now pronounced by me. 
The plaintiff in the suit out of which this 
appeal has arisen is the first defendant in the 
Suit No. 15 of 1908, out of which those four 
appeals arose. The two defendants in this 
suit are the 13th defendant and 3rd defend¬ 
ant respectively in that other suit. I shall 
call the plaintiff and the defendants in these 
suits as 1st defendant, 13th defendant and 3rd 
defendant. I shall also call Sultan Mohideen 
Nachiyal, the 13th defendant’s wife, as the 
2nd defendant in this judgment. The 2nd 
defendant died during the pendency of that 

other Suit No. 15 of 1908 on 23rd March 1909. 
The present Suit No. 21 of 1909 has been 
brought by 1st defendant as one of the heirs of 
the said deceased 2nd defendant for her 3/71h 
share of the properties left by 2nd defendant, 
(the 2nd defendant’s properties including the 
2 nd defendant’s share of the immoveable pro¬ 
perties in dispute in Original Suit No. 15 of 
1908). The 1st defendant also claims from 
the 13th defendant a share of the value of 
certain jewels alleged to have been left by 
the 2nd defendant and of a sum of 14,333 
dollars and 33 cents which 1st defendant 
alleges that her sister (the 2nd defendant 
Sultan Mohideen Nachiyal) realised by the 
sale of her ('nd defendant’s) properties in 
Penang and which amount is alleged by 1st 
defendant to be in the possession of the 
13th defendant (2nd defendant’s husband). 

The learned Subordinate Judge held (.i) 
that. 2 nd defendant had gifted away all her 
immoveable properties to her husband (the 
13th defendant) by the registered sale deed 
of gift, Exhibit I, dated 23rd April 1900 
and hence the 1 st defendant could not. 
claim any share in those properties as if 
they had been left by her sistei (the 2 nd 
defendant) at the latter’s death in 1909* (/>) 
that. 2 nd defendant, did not realiso 14 334 
dollars and 33 cents by the sale of her 
properties in Penang, that those properties 

in Penang still exist in Penang as assets left 
by the 2nd defendant, that a suit for 1st 
defendant’s share in those properties can 


only be brought- in the Penang Courts and 
that. 1 st defendant, is not entitled to recover 
a share in the value of those properties 
from 13th defendant as 13th defendant, did 
not. receive and is not in possession of the 
price of those properties as alleged in the 
1st defendant’s plaiot in this suit. On these 
and other subsidiary findings, the 1 st defend¬ 
ant was given a decree (a) for her share 
as 2nd defendant’s heir in the house item 13, 
schedule A, part 4, in a connected SuitNo.31 of 
1909 and (b) for her share in the value of 
jewels and gold left by 2ud defendant. As 
regards the other immoveable properties 
1 st defendant was given her share as her 
father’s heir as well as her share in 2nd 
defendant's share of he > father's properties by 
the decree in Original Suit No. 15 of 1908 
itself and hence the latter relief wa 9 not 
repeated in the decree iu this suit. 

The contentions of 1st defendant in this 
Appeal No. 178 of 1910 may be thus sum¬ 
marised:— 

(1) the gift deed, Exhibit. I, executed by 
2nd defendant to her husband, the 13bh 
defendant, in 1903 oonveyed no title as it 
was not intended to be operative and was 
merely colourable; 

(tf) it is invalid as it was brought about 
by the influence of tho husband over his wife; 

(3) the gift was invalid under the doctrine 
of Mush a a; 

(4) it. was inoperative under the Muham¬ 
madan Law as 13t.h defendant did not get 
possession from the donor; 

(5) the Subordinate Judge ought to have 
held that, the sale price of the Penang pro¬ 
perties was held by the 13th defendant, on 
behalf of his wife, the 2 nd defendant, and 
that, the plaintiff was entitled to claim a 

share therein as one of the heirs of the 2 nd 

% 

defendant. 

'The evidence (oral and documentary) was 
fully discussed before us on both sides. I seo 
no reason to differ from the conclusions of the 
learned Subordinate Judge ou the evideuce 
that the gift, deed, Exhibit 1, was executed 
by the 2 nd defendant to her husband of her 
own live will and after having understood 
the nature ol t he transaction. The evideuce of 
tho 1 os peel able witnesses No. 3 and 4examiued 
by tho 1 8 th defendant and the evidence of 
tl*o 13th defendant himself and of his 
sisters husband clearly support the above 
conclusion. Though the 2nd defendant was a 
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gosha woman, she did not observe gosha to 
these witnesses. The pirdah system is not. 
so very strict among the Maracayers of 
Southern India as among the Musalman* of 
the North, and the doctrine of “independent 
advice” should not be pushed to the same 
extent here as in Northern India. It is 
only where the pardah system is so rigorous 
as to dwarf the intellectual capacity and the 
worldly knowledge of its observers that 
stress should be laid on the doctrine of 
independent advice” and in other cases, the 
only question is whether the executant had 
full knowledge of the contents of the docu • 
ment., that is, appreciated the meaning and 
effect of the deed and then deliberately 
executed it. (.See Alikian Bibi v. Ram- 
baran frhah (l).j Voluntary deliberate acts of 
even a pardanashin woman should not be 
lightly set aside. Of course in cases like those 
reported, Kamini Dassee v. Krishna Ohandra 
Mukerjee (2) where a highly improvident 
gift is made to a priest by a pardanashin 
woman, strict proof of the voluntary and 
deliberate nature of the act would be re¬ 
quired. But in the case of a gift by a wife 
to her husband which is favoured by the 
Muhammadan Law, strictness should not be 
oarried too far. The evidence in this case 
further establishes that in the beginning of 
1908, (more than a year before 2nd de¬ 
fendant’s death), her husbaud, the l 3th 
defendant, took possession of the properties 
gifted to him by the gift deed, Exhibit I, • 
by his wife and has been in possession sinc 9 
then. The doctrine of Mushaa is not looked 
upon with favour by the Privy Council and 
by the Indian Courts and is, therefore, 
brought within as narrow limits as possible. 
The latest case in Madras seems to be a case 


whether where the donor herself is not in 
possession, a registered deed of gift by itself 
will convey title to the donee, but it seems 
to be now settled that if the donor was herself 
in possession of the undivided share and 
transfers such possession to the 
donee, the gift is valid, though a mere re¬ 
gistered gift deed without transfer of such 
possession is not valid. [See Vahazulla 
Sahib v. Boayapati Nagayya (4), Kandath Veettil 
Bana v. Muss-iliam Veettil Bikru Kutti (5), 
Alabi Roy a v. Mussa Koya (6), Mahomed v’ 
Bai Coo verbal (7), the Privy Council case of 
Ibrahim Goolam Arif} v. Saiboo (8) and 
Ebrahimbh ii v. Fulbai (9), Jahed-un-nessa Bibi 
v. Nijib-ul-Islam (10), Abdul Aziz v. Fateh 
Mahomed Haii (II), Enayat Khan v. Abdul 
Rahcm (12) and Rahim]an Bibi v. Imanjan 
Bibi (13) J. In the present case such posses¬ 
sion as the donor had, was transferred to 
the donee before her death and the gift is, 
therefore, valid. 

Comiug to the question of the properties 
in Penang, we agree with the lower Court 
that Exhibit IX clearly shows that the 
2nd defendants share in the immoveable 
properties in Penang has not been really 
sold for any price realised by 2nd defendant 
or for any price received by 13th defendant 
for her and that the nine sale-deeds, which a 
Penang Solicitor made the three husbands of 
the three sisters (defendants Nos. 1, 2, and 3) 
execute among themselves, were not intended 
as transactions by which the three sisters 
became individually eutitled to or got pos¬ 
session of the value in cash of their respec¬ 
tive shares. In the result the appeal is 
dismissed with the costs of the 13th defend¬ 
ant (that is, the 1st defendant in the Suit 
No. 21 of 1909). 


reported as Fakir Nynar Muhamed Rowther 
V. Kandasawmi Kulathu Vandan (3). in that 
case Mr. Justice Abdur Rahim says at page 
128: ‘It is now settled that under the 

Muhammadan Law as applied in India, a gift 
of an undivided share in property capable of 
division is not invalid.” Tnere has been 
some conflict of opinion a9 to whether, in tne 
case of undivided property, possession by 
receipt of a share of the profits by the 
donee is sufficient and also on the question 


Miller, J.—I agree with my learned 
brother’s conclusion and have nothing to add 
to his judgment. 


: x Appeal dismissed. 

(4) 30 M. 519; 17 M. L. J. 562. 

(5) 30 M. 305; 2 M. L. T. 180. 

(6) 24 M. 513; 11 M. L. J. 227. 

17) 6 Bom. L. R. 1043. 

(8) 35 C. 1; 11 C. W\ N. 973; 4 A. L. J. 572; 9 Bom. 
L. U. 872; 17 M. L. J. 408; 6 C. L. J. 695; 34 I. A. 16‘ r 
(P. C.). 

(9) 26 B. 577; 4 Bom. L. R. 180. 

CO) 8 Ind. Cas. 38; 15 C. W. N. 328. 


(11) 9 Ind. Gas. 635; 38 C. 518; 15 C. W. N 
13 G. L. J. 492. 



(12) 11 Ind. Cas. 979; 8 A. L. J. 824. 
(13; 15 Ind. Cas. 698; 17 G. L. J. 173. 


(1) 7 Ind. Cas. 166; 12 C. L. J. 357. 

(2) 16 Ind. Cas. 110; 16 C. W. N T . 649; 33 C. 933. 
(3; 14 Ind. Cas. 993;(35 M. 120. 
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RAM SINGH V. DAULAT SINGH. 

PUNJAB CHIEF COURT. 

First Civil Appeal No. 1262 op 1911. 

March 26, 1914. 

Present :—Mr. Justice Johnstone and 
Mr. Justice Shadi Lai. 

RAM SINGH— Plaintiff—Appellant 

versus 

DAULAT SINGH and others—Defendants 

— Respondents. 

Evidence—Entries in books of Hardwar priests , their 
importance, if made ante litem motam —Joint ownership 
of an open plot of land , remote bearing on relation¬ 
ship of such owners —Oral evidence of persons as to 
relationship having no means of knowledge. 

Entries in the books of Hardwar priests, if proved 
to have been made ante litem motam , would be of 
great value in establishing a pedigree-table. 

The fact that an open plot of land is the joint 
property of a largo number of persons residing in 
the same locality has a very remote, if any, bearing 
upon the relationship inter se of the joint owners. 

Oral evidence of persons who have no means of 
knowing the alleged relationship and arc interested 
in the success of the case supported by them cannot 
be of much value for the purpose of proving an issue 
upon the decision of which the title to property of a 
large value depends. 

First appeal from the decree of the 
District Judge, Gujrauwala, dated the 39th 
June 1911, dismissing the plaint ill’s claim. 

Mr. E'atal-i- Hussain and Lala JJjlwant Rai, 
for the Appellant. 

Mr. Qokal Cliand Narang, for the Re 
spondents. 

JUDGMENT.—This appeal arises out of 

a suit brought by the appellant for posses- 
eion of property which belonged to the 
deceased, Mul Singh, a Bambi Khatri of 

Wazirabad. Plaintiff claims to be a collate- 

ralof the deceased in the sixth degree and 
the learned Distriot Judge has found against 
him on the point of relationship, and 
therefore, dismissed his suit. He has pre’ 
forred an appeal to this Court, and the 
sole question for decision before us i 8 

whether he has succeeded in establishing 
his relationship with Mul Singh. 

The pedigree table which the plaintiff 
propounded is given at length at pa^s 92 
and ... in the judgment of tho Distriot 
Judge and an abbreviated one showing the 
aLeged relationship between him and Mul 
bmgh is as follows: — 


GULAB SINGH. 


r 

Ghota Singh, 

I 

Mehar Singh, 

I 

Guruiukh Singh, 

I 

Sahib Singh, 

I 

Mul Singh. 


1 

Surat Singh, 
II at tan Singh, 
Budha Singh, 
Ran Singh. 


It must be noted here that in the pedigree* 
table filed by the plaintiff with his plaint 
Mehar Singh is shown as the son of Budha 
Singh, another son of Gulab Singb, and 
this is a material difference between the 
two pedigree-tables. It is not disputed 
by the respondent that Mul Singh was 
the descendant of Mehar Singh and that 
Ran Singh is descended from Rattan Singh. 
But the important question on which the 
deoision of the appeal must turn is whether 
Rattau Singh and Mehar Singh were the 
grandsons of Gulab SiDgb. We have 
examined all the relevant evidence on this 
point and concur with the District Judge 
in his finding that the plaintiff has failed 
to establish his contention. 

It may be stated at the outset that, 
excepting the book of the Hardwar priests 
whioh will be noticed infra, the case of the 
plaintiff depends entirely upou oral testi¬ 
mony. Mr. Fazl-i-Kussain has divided the 
witnesses for the plaintiff uuder the follow¬ 
ing heads:— 

(1) Witnesses who give direct evidence 
as to the alleged relationship of the plaintiff 
with the deceased; 

(2) witnesses who depose as to the 
admission by tho deceased of his relationship 
with the plaintiff; 

(3) those who state that Ran SiDgh 
has a shaie iu a courtyard whioh is the 
joint property of all the Bambi Khatrit 
living in the Bambiwala hlohalla ; aud 

(4) the three priests of Hardwar. 

In connection with the first set of 
witnesses, reliance was placed upon the 
evidence of Gan pat (page 50), Sant Singh 
(page 53), Tara Singh (page 55), and 
Mul Singh (page 59). We have read this 
evidence and considered tho criticism to 
which it was subjected by the learned 
Counsel for the respondents. A perusal of 
thoir statements iu cross- examinations is 
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sufficient to show that these witnesses had 
no means of knowing of the alleged relation¬ 
ship and that some of them are interested 
in the success of the plaintiffs case. Oral 
evidence of this character cannot be of 
much value for the purpose of proving an 
issue upon the decision of which the title 
to property of a large value dependp. We 
are, therefore, not inclined to attach any 
importance to the evidence of these witnesses. 

The vague allegations of the second batch 
of witnesses as to the alleged admissions 
by the deceased are met by the counter¬ 
evidence of the witnesses for the defendants 
who state that the deceased said that he had 
no male collaterals. Statements of this 
kind can be easily made and must be 
received with a great deal of caution. It 
must be shown that the witnesses who 
make them are of unimpeachable veracity 
and that their word can be relied upor. We 
cannot say that any one of the witnesses can 
be said to be a man of that type. 

The evidence of the third group of 
witnesses is of the weakest possible character 
to prove the factum of relationship. In the 
first place we note that Bulaqi Ram, one of 
the plaintiff’s witnesses (page 37), refutes 
the contention urged on behalf of the 
appellant that the latter’s house adjoirs 
that of the deceased Mul Singh. In the 
second place, it is clear that several per¬ 
sons who are not Bambi Khatris own houses 
in Mohalla Bambiwala and as such have a 
right in the joint open space called ' court¬ 
yard” by the appellant’s Counsel. The 
fact that an open plot of land is the joint 
property of a large number of persons 
residing in the same locality has a very 
remote, if any, bearing upon the relationship 
interle of the joint owners. 

The success or failure of the appellant’s 
case depends upon the value to be attached 
to the entries in the book of the Hardwar 
priests. These entries, if proved to have 
been made ante litem mctam , would be of 
great value. But after hearing the Counsel 
for the parties we are satisfied that they are 
not genuine and must, therefore, be rejected 
altogether. Three witnesses, Partab Chand, 
Kislien Chand and llam Chand, who are 
brothers, have been examined to prove them 
and it appears from the statements of 
Kisben Chand (tide, page 65 lines 8-9) 
and Ram Chand (page 69, lines 9-10) that 


all the brothers relied upon one baht which 
was produced in the first instance by 
Partab Chand. Now, Partab Chand in his 
examination-in-chief stated that the en¬ 
tries in the bnhi bore the signatures of 
Mul Singh and this fact, if established, 
would have been a strong piece of evidence 
to prove their genuineness. But the witness 
in his cross-examination (vide page 47, lines 
45 to 52) admits in the clearest possible 
terms that the bohi which he produced in 
Court did not contain the signatures of the 
deceased. He added that the said signatures 
were in another bnhi which he did not 
produce. In the face of this statement, we 
are unable to accept the contention of the 
appellant that it is proved that the entries 
bear tbe signatures of Mul Singh and must 
take it that the evidence of the two 
remaining brothers to the contrary is 
incorrect. 

Partab Chand also admits that new 
leaves have been added in the bahi and that 
the names of the persons mentioned in the 
pedigree-table relied upon by the plaintiff 
are to be found on the leaves which have 
been so added. These two defects are 
sufficient to condemn the documentary evi¬ 
dence and it is unnecessary for us to 
notice the other points mentioned by the 
Distriot Judge in his judgment to show 
the unreliability of the entries. We, 
therefore, find that the plaintiffs have 
entirely failed to prove that the 
entries were made at the time when they 
purport to have been made or that they 
were signed by Mul Singh. We consider 
they have no probative force with reference 
to the matter at issue between the parties. 

Our conclusion, therefore, is that there is 
no reliable evidence to prove the alleged 
relationship and that the finding of the 
District Judge on this point must be 
upheld. We, therefore, maintain the 
decree of the lower Court and dismiss 
tbe appeal with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Second Civil Appeals Nos. 1359 and 1806 

OF 1911. 

March 24, 1914. 

Present :—Mr. Justice Holmwood and 
Mr. Justice Chapman. 

FATEH ALI CHOWDHURY— Plaintiff- 

Appellant 


versus 

PARSHA NATH DAS and others— 
Defendants— Respondents. 

Landlord and tenant — Dispossession of tenant by 
landlord or person claiming under him , effect of — Dis¬ 
possession from certain lands of tenure — Suspension of 
rent of other lands during dispossession. 

When a landlord or a person claiming under him 
has dispossessed a tenant from certain land of the 
ten ure, ho is not entitled to recover rent for the 
remaining lands in the possession of the tenant, 
inasmuch as it could not be said in that case that 
each bigha of land is separately assessed and sepa¬ 
rately chargeable with rent. 

Harro Kumari Chowdhra ni v. Puma Chandra 
Sarbogja , 28 C. 188 and Morrison v. Chadwick , (1849) 
7 C. B. 26G; 0 D. & L. 507; 18 L. J. C. P. 189; 13 Jur. 
638; 137 Eng. Hep. 107; 78 R. R. 627, rolied upon. 

Kali Prasanna Khashnabish v. Mathma Nath Sen, 34 
C. 191, distinguished. 

Where an intermediate tenure has been created by 
the landlord between himself and his tenants, and 
that intermediate tenure-holder has dispossessed the 
tenants of a portion of their land, lie cannot recover 
rent from them. If the landlord tries to step into 
the shoes of the intermediate tenure-holder and 
to do that which the intermediate tenure-holder is 
not entitled to do, he cannot do so. 


Appeal from the decree of the Sub Judge 
of Chittagong, dated February 23rd, 1911, re¬ 
versing that of the Munsif of Cox’s Bazar, 
dated January 3rd, 1910. 

Babu Dwarka Nath Chahravarti , Moulvi 
Nutuddin Ahmed and Babu Kumar Sankar 
Boy, for the Appellant. 

Babu Manmotha Nath Pap for Babu 
Mohendra Nath Bay and Babu Barat Kumar 
Ultra, for the Respondents. 


JUDGMENT.—This appeal arises out 

a suit or rent. The rent was dam 
from defendants Nos. 1 and 2 on accoi 
of certain lands alleged to be held by th 
under kabuliats dated 1867 and 1874 
appears that two persons named Ram Sum 
Sen and Asad All Khan were propriet, 
of an 11 annas share of a certain esta 
Ihese two peisons accepted the kabuli 
referred to fiom Iho predecessor of ( 
endants Nca1 and 2. The land purport 
to bein the 11 annas share. The ll. an , 
share held by Rabu Ham s,„ l( lar ,! 


Asad Ali was subsequently purobased by 
three persons Gopi Mohon Sen, Raj Chandra 
Sen and Boidya Nath Sen. Gopinath 
Sen who held a three-annas and odd share 
out of the 11-annas granted a sudder putni 
lease of his share to one Peary Mohon 
Ghose. Thereafter the plaintiff’s father 
purchased the 11-annas share on the 3rd 
December 1903, and his nephew Karimdad 
on the 9th January 1904 purchased the 
rights of Peaiy Mohon Ghose under the 
sadder putni lease. At the time of the 
suit the 5 annas share, with which the 
plaintiff as will above appear bad nothing 
to d<\ was held by one Badiajama. The 
defence wps that the kabuliats upon which 
the plaintiff relied were not genuine and 
that, the land for which rent was claimed 
fell within the 5-anuas share of Badiajama 
with which the plaintiff had nothing to 
do. The defence further was that the defend¬ 
ants had been dispossessed of a large portion 
of the land by the plaintiff’s nephew, 
Karimdad, acting cn behalf of the plaint¬ 
iff. The learned Subordinate Judge in 
appeal dismissed the suit- on the ground 
that Karimdad, who it will bo remember¬ 
ed had pui chased this sudder putni lease 
of 3-annas odd share in the property, 
should have been joiued as a plaintiff, his 
finding being that. Karimdad’s lease was 
still subsisting and that Karimdad had 
fraudulently described his title in the written 
statement. The plaintiff appeals. 

The learned Subordinate Judge has 
found that certain of the lands for which 
rent is claimed from defendants Nos. 1 
and 2 lie within the sudder putni held by 
the plaintiff’s nephew Karimdad, that sudder 
putni having been granted to Karimdad's 
predecessor from one of the predecessors 
of the plaintiff, and that Karimdad had 
dispossessed the defeudants-teuants of a 
poition of the land. It was a case, there- 
foie, of dispossession of a portion of the 
property leased to the defendants-tenants 
by a person claiming under the landlord. 
Wo hold that the principle which was laid 
down in the case of Harro Kumari 
('hotcdhmm v. Puma Chundra Sarbogya 
(1), would apply, it was there held that 
tthen a landlord has dispossessed a tenant 
trom certain laud of the teuure he is not 


(1) 28 O. 188. 
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entitled to recover rent for the remaining 
lands in the possession of the tenant, 
inasmuch as it could not be said in that 
case that each bigha of land is separately 
assessed and separately chargeable with 
rent The rule in England includes in 
this principle the case of dispossession by 
a person claiming under a landlord. In 
such a case the liability of the tenant of 
the payment of rent is suspended during 
the period of such dispossession [ Morrison 
v. Chadwick (2).] We are of opinion that 
this iule iR applicable also to India. We 
have been referred to the case of Kali 
Prasanna Khasnabish v. Mathura Nath Sen 
(3) and it has been contended on behalf 
of the appellant that what was held in that 
case is contrary to th6 view which we 
have indicated. That case, however, is 
distinguishable. It was a case in which 
three leases had been granted of different 
parcels of land by a landlord. Two of 
the lessees encroached upon the parcel of 
the lessee to whom the intervening land 
had been leased; it was held that the 
principle of law above referred to did not 
apply to the circumstances of that case. 
The present is not, however, a case of 
encroachment by a neighbouring lessee. It 
is a case in which an intermediate tenure 
has been created by • the landlord between 
himself and his tenants. That intermediate 
tenure-holder has dispossessed the tenants 
of a portion of their land. It is clear 
that the intermediate tenure-holder himself 
after having dispossessed the tenants could 
not recover rent from them. The land¬ 
lord tries to step into the shoes of the 
intermediate tenure-holder and to do that 
which the intermediate tenure-holder is not 
entitled to do. Clearly he cannot do so. 
The case on which the appellant relies was 
of an entirely different character. 

We are fortified in applying this 
principle to this case by the circumstances 
which clearly indicate that Karimdad who 
is the plaintiff’s nephew has been party 
to a fraudulent device; although his sudder 
putni lease still subsists in respect of this 
land he has denied any right to the pro¬ 
perty, as the learned Subordinate Judge 

(2) (1849) 7 C. 13. 2C6; 6 D. & L. 567; 18 L. J. C. P. 
189; 13 Jur. 638; 137 Eng. Rep. 107; 78 R. R. 627. 

(3) 34 C. 191. 


says, in order to serve the interest of the 
plaintiff who is his joint uncle and so 
indirectly to serve the interest of himself. 
He has leased out a portion of the land 
to other persons from whom he presumably 
claims rent and simultaneously stands by 
and enables the plaintiff to recover rent 
for the same land from the tenants-defend- 
ants. We have no doubt that the two, 
uncle and nephew, were acting in collusion. 
The nephew dispossessed the defendants- 
tenants from the land on behalf of his 
uncle. This is not expressly the ground 
upcn which the Subordinate Judge dismissed 
the suit. But we are of opinion that 

on these facts the suit could not have 
succeeded. 

The learned Subordinate Judge has not 
come to any express finding on the question 
whether the land lay within the 5-annas share 
claimed by the defendant respondent 
Badiajama. This question will be left open. 
It is enough to say that in the circumstances 
which we have above set forth the plaintiff’s 
suit for rent could not. succeed. 

The appeal is dismissed with costs to 
the defendants*respondents Nos. 1 and 2. 

Badiajama defendant No. 7 who appears as 
respondent is absolved from the suit and is 
entitled to separate costs. 

This judgment will govern Second Appeal 
No. 1806 of 1911. 

Appeals dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 941 of 1912. 

February 19, 1914. 

Present :—Mr. Justice Seshagiri Aiyar. 
VOGOTI CHENGIAH— Plaintiff— 

Petitioner 

versus 

PUTTA RAMUDU and others—Defendants 

—Respondents. 

Madras Estates Land Act (Mad. Act I of 1908,), s. 3 
cl. (2) (a —Grant of waste land as inam —Both wararns 
granted — Presumption—Suit for ejectment and for rent 
—Jurisdiction of Civil Court—Burden of proof on ten - 
ant to oust—Jurisdiction to show that the grant was of 

land revenue only. 

In a suit brought by an inamdar in a Civil Court 
to eject tenants from land which was au 
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eternal waste” on the date of the "rant, the 


burden of proof, in order to oust the jurisdiction 
of Civil Courts, is on the tenants to show that tho 
grant was on/;/ o/ land revenue , and the innmdnr is 
only an “estate-holder” within the meaning of sec¬ 
tion 3 clause (2) [a) of the Madras Estates Land 
Act. The presumption, in cases of such grant, is of a 
grant of both warn in*. 

Tndikondn Bnchi Virabhadrayya lyyavani v. Sonli 
I'cnknnna, 20 Ind. Cas. 769; (1913) M. W. N. 782; 24 
M. L. J. 659, followed. 

Indety Chinn Nngadu v. Pain Kon'hi Venkatasnh - 

haya, 8 Ind. <as. 365; 8 M. L. T. 376; (1910) M. \V. X. 
639; Aninachalla Sastry v. Krishna Sastri , 9 Ind. Cas. 
272; 9 M. L. T. 360, followed. 

Petition, uuder section 115 of Act V of 1903, 
praying the High Court to revise the order 
of the District Court of North Arc'd, in Mis¬ 
cellaneous Appeal No. 42 of 1911, preferred 
against that of the District Munsif of Tiru- 
pati, in Original Suit No. (55 of 1909. 

JUDGMENT. — In this case the question 
is, whioh Couit has jurisdiction to entertain 
the suit, the Revenue Court or Civil Court? 
That again depends upon whether the estate 
in reference to which the suit is brought 
to eject and to recover the rent comes 
within the definition of “estate” in section 3, 
clause (2) (c) of tho Estates Lind Act. 
The District Judge on appeal has come to 
the conclusion that this is a case in which 
it has not been shown that the plaintiff 
is entitled to both the Melvaram and the 
Kudivaram rights. He refers to the evidence 
and fays that it is established that for thirty 
years the defendants have been on the land 
and that the inamdars have never charged 
their tenants; and he says that the plaintiffs 
evidence is vague and meagre and ho, 
therefore, holds that the plaintiff is the 
grantee of the land revenue only and the 
suit should be instituted in the Revenue 
Court. 1 may say at once that it. has been 
admitted before me—and there can be no 
• doubt upon that matter—that this estate was 
not granted within the last thirty yeais. 
It must also be borne in mind that in tho 
written statement tiled by the defendants 
in this caRe in paragraph 3, they distinctly 
state that the laud has been ‘eternal waste,’ 
therefore, unless the defendants can show 
that at tho time of tho grant the plaintiff 
was given only tho land revenue, the 
sumption will bo as painted 
Iadilonda Buchi Virabhadrayya 

v. Sonti Vcnkannn (1), that 
(1) 20 Ind. Cus. 769; 24 M. L. J. 659 at i 
(1913) M. W.N. 782. * 


pro- 
out in 
I hH a va 11 , 

1 1. w a s 

662; 


a grant of both the Warams. A distinc¬ 
tion has been drawn on the question of 
burden of proof between cases which deal 
with the question of jurisdiction and the 
cases which deal with the recovery of the 
property from the tenants. In the former 
class of cases, before the Civil Coarts can 
be said to have no jurisdiction it is in¬ 
cumbent upon the defendant who pleads 
want of jurisdiction to show that the 
property in dispute comes within the 
definition of estates” in the Estates Land 
Act, that is to say, the defendant will have to 
prove that the plaintiff has not got the right 
to both the Warams. In this cas3 the—evi¬ 
dence which has been let in will not suffice 
to prove that.. This principle has been laid 
down in Indety China Nagadu v. Potn K on chi 
Ven\atasubbnyya (2) and Arunchilla Sastry 
v. Krishna Sastry (3). This is in no way 
inconsistent with the course of decisions 
whioh hold that, ordinarily where an inamdar 
or zemindar seeks to eject a tenant, he 
ought to show that he has got the right 
to bath the Warams and that the tenant 
has no right in the soil. Following the 
decisions in Arunachala Sastry v. Krishna 
Sastry (3) and Indety China Nagadu v. Potu 
Konchi Venkatasubbayya ('2) I must hold that 
the evidence let in by the defendants is not 
enough to establish that the plaintiff is an 
estate-holder as defined in section 3, clause 
(21 (a), of the Estates Land Act-. It is 
further in evidence that, when the plaintiff 
brought a suit before the Revenue Court 
that Court came to the ouclusion 
that. the plaintiff was entitled to 
both the Warams and that it would not 
entertain the suit. The defendant, did not 
piefer an appeal against this decision. I 
must, set aside the decision of the District, 
Judge and direct the case to be taken on 
the tile and to be disposod of according to 
law. The case will have to go before the 
Munsif tor trial on tho merits The costs 
will abide the result. 


Case remanded. 

12) 8 I ml. Cas. 365; (1910) MAY. X. 639; 8 M. L. T. 


u. 


9 lml. Cas. 272; 9 M. L. T. 360. 
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ISBWARI SINGH V. N A RAIN DAT. 

ALLAHABAD HIGH COURT. 

Miscellaneojs Civil No. 553 ok 1913. 

March 9, 1914. 

Present :—Mr. Justice Rafique and 
Mr. Justice Piggott. 

ISHWARl SINGH and others- 

Petitioneks 

versus 

NARATN DAT and others—Opposite Party. 

Specific Relief Act (I of 1877J, s. 42, proviso -Suit 
fur declaration—Plaintiff not in possession —Possession 
not claimed — Suit , whether maintainable. 

A declaratory suit is barred by the proviso to 
section 42 of the Specific Relief Act where the plaintiff 
is out of possession and still does not sue for recovery 
of possession of the property in suit. 

Ramanuja v. DevanayJca , 8 M. 361; 9 Ind. Jur. 264, 
referred to. 

Reference made by the Local Government 
under the Kumaon Regulation, as per letter 
No. 1240 of 1913 VIII—332, dated 8ch Sep¬ 
tember 1913. 

Mr. M. L. Agarwala , for the Petitioners. 

Mr. Braj Narain Qmtu , for the Respondents. 

OPINION.—Th is is a reference under rule 
17 of the Rubs and Orders relating to the 
Kumaon Division, 1804, asking us to give our 
opinion on two points mentioned in the letter 
of reference. It appears that the plaintiffs- 
respondents in the case sued for declaration 
of their title in respect of certain land of 
which they were admittedly not in possession, 
and in fact it was admitted by them that 
they had not been in possession of the land 
in suit for at least seven years prior to the 
institution of the suit. The claim for the 
declaration sought was based on Mr. Beckett’s 
Settlement. It was resisted on the ground 
among others that section 42 of the Specific 
Relief Act barred it. The Court of .firs t 
instance dismissed the plaintiff’s claim , both 
on the mertis and on the ground that it was 
barred hv section 42 of the Specific Relie f 
Act . On appeal by the plaintiffs the learned 
Deputy Commissioner accepted the appeal 
and decreed the claim on the ground of title, 
iguoring the plea taken under section 42 of 
the Specific Relief Act. The defendants 
preferred a second appeal to the Court of the 
Commissioner of Kumaon and the learned 
Commissioner upheld the judgment of the 
first Appellate Court without any reference 
to the objection taken by the defendants- 
appellants under the Specific Relief Act. 
On an application by the defendants-appel- 
lants to the Local Government the present 
reference has been made to ua for opinion 


on three questions, viz., (1) whether the plea 
of the defendants that the suit is barred by 
section 42 of the Specific Relief Act is a valid 
one, (2) whether the first and second Appel¬ 
late Courts were justified in ignoring that 
plea, and (3) what order should be passed as 
to costs. 

On reference to the pleadings in the case 
there is no doubt that the objection under 
section 42 was taken by the defendants- 
respondents throughout. Thereis anadmission 
by the plaintiffs, apart from any other 
evidence on the record, that the plaintiffs 
were out of possession for more than seven 
years prior to the institution of the suit. 
They, therefore, could claim a further relief 
than that of a mere declaration. It is con¬ 
tended ou their behalf that the land in su it 

was at the, time of - the in s titut ioiL-af_the suit 

l ying waste a nd neither_ paghy waa-in p ossps - 
s ion of it and, therefore, the plaintiffs need 
not have asked for possession. The only 
tbing that stood in their way was an entry 
in the Settlement of 1906, by which owing to 
some mistake the names of the defendants- 
respondents had been entered in respect of 
the land in suit. The learned Counsel in the 
course of his argument referred to the case of 
Ramanuja v. Devanay\a (1) in support of 
his contention. We do not think that the 
Madras case helps the plaintiffs at all. It is 
laid down there that under section 42 of the 
Specific Relief Act the Court should not 
make a declaration of title when the plaintiffs 
are able to seek further relief than a mere 
declaration and omit to do so. But it is said 
that if the plaintiffs had been in possession of 
the entire property and the defendants denied 
their title and required the plaintiffs to deliver 
possession to them, then the plaintiffs may 
claim a declaration of right to hold the pro¬ 
perty. In the present case the plaintiffs were / 
admittedly outof possession and the defendants / 
are obviously keeping them out of it. The 
plaintiffs, therefore, could have sued and 
ought to have sued for recovery of possession 
of the land in suit. 

Gur answer to the first qusstioD, therefore, 
is in the affirmative and to the second in the 
negative. As to cost3 we see no adequate 
reason why they should not follow the event. 

Reference answered accordingly. 

(1) 8 M. 361; 9 Ind. Jur. 264. 
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CALCUTTA HIGH COURT. 

MISCELLANEOUS Appeal No. 328 OF 1913. 

April 8, 1914. 

Present :—Mr. Justice Woodroffe and 
Justice Sir Herbert Carnduff, FCt., 

ANNAPURNA DASYA — Petitioner — 

A PPELLANT 
versus 

NAL1NI MOHAN DAS and another— 
Objectors—Respondents. 

Succession Certificate—Certificate for portion of 
debt , if may be granted — Afpeal—Final ordei — 
Order declining to grant application. 

A person may apply for a certificate under tlio 
Succession Certificate Act to enable him to recover a 
portion of a debt due to the deceased. 

The principle in Mohamed Abdul Hasson v. 
Musammat Sharifan , 12 Ind. Cas. 593; 10 C. W. N. 231; 
15 C. L. J. 384, applied. 

Muhammad Ali Khan v. Patton Dibi , 19 A. 129; A. 
W. N. (1890) 198; Bismilla Begam v. Tawassul Husain 
5 Ind. Cas. 424; 7 A. L. J. 255; 32 A. 335 and Ohafoor 
Khan v. Kalandari Begum , 9 Ind. Cas. 127; 8 A. U J. 
79; 33 A. 327, dissented from. 

Bibcc Boodhun v. Jan Khan , 13 W. It. 205, referred 
to. 

In an application, under the Succession Certificate 
Act, the District Judge declined to mako the 
grant prayed for but ordered that if another applica¬ 
tion was made in a different form ho would con¬ 
sider it: 

Held, that the order was a final order and appeal¬ 
able. 

Appeal from the order of the District 
Judge of Dacca, dated June 23rd, 1913. 

Mr. S. P. 8mha , Dr. Rash Beliary Ghosh 
and Babu Upendra Lai Roy t for the Appel¬ 
lant. 

Mr. B. G. Mitra and Babu Bipin Chandra 
Mallil r, Mr. B. Ohakrnvnrti and Babu TJmesh 
Chandra Das } for the Respondents. 

JUDGMENT. 

WoODiiOFF 2 , J. — ibis appeal arises in 
connection with an application which has 
been made for a Succession Certificate. 

The deceased Sanatan Das died leaving 
Government Promissory Notes and Bank 
of Bengal shares on which Hs. 4,000 odd 
were due for interest at the time of bis 
death, and since his death over Rs. 75,000 as 
further interest has fallen due. The ap¬ 
plication is by his widow for a certificate 
which will enable her to realise interest 
and dividends due up to the date of her 
husband’s death, but not the interest and 
dividends falling duo after bis death 


the principal. The object of the applica¬ 
tion apparently is that the applicant may 
thereby be exempted from finding a large 
security which she would have to find if 
a certificate were applied for in order to 
recover the principal, interest and dividends 
accruing both before and after the death of 
her husband. 

The learned Judge was of opinion that 
the certificate, as asked for, could not be 
granted. He says: ‘ The law intends that 
in fit cases security should be taken to 
protect such claims. The present peculiar 
limitation is intended to evade the giving 
of any such security. I am not prepared 
to make the limited grant prayed for. In 
the absence of any valid objection by the 
objector whom I have not yet heard, I 
am prepared to make a grant in the 
ordinary way of power to realise dividends 
and interest., not limited to a particular 
date, but. generally, such as fall due on 
proper secuiity being given. I find nothing 
to indicate that it was intended that power 
should be given to realise dividends for 
a very short period only; the provisions are 
for grouting power to realise dividends. And 
practically apart from question of law 
there is no good reason for so limiting a 
grant. I decline to make the limited grant 
prayed for, in all the circumstances. 
Subject to what 1 may hear from the 
other side, 1 will make a grant ia the 
ordinary way, on proper seourity being 
given, and not- one to enable the applicant 
to draw Rs 4,000 odd with security, and 
Rs. 75,000 odd at present, and more in the 
future without security”. 

A preliminary objection has been taken 
by the respondent that no appeal lies on 
the grouud that the order which I have 
just, read was not a final order from 
which an appeal would lie. Iu my opinion, 
however, there is no force iu this con¬ 
tention. There was a final order, namely! 
that, portion of the order iu which the 
Judge says that he deoliues to make the 
grant, prayed for. It is true that he went 
further and said that he would he pre- 
pared to make another grant different from 
that, which he had refused, hut that was 
an expression of opinion as to what he 
was prepared to do under different oir- 
eainstances and did not affect, the finality 
of the order which was passed. Ho refussi 


or 
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governing: the 
recover auoh 
respect of the 


to grant the application prayed for merely 

adding as a rider, which in effect was 

unnecessary, that if another application 

was made in a different form, he would 

consider it. In my opinion, therefore, the 

preliminary objection fails and an appeal 
lies. 

The question we have to consider is as 
to the merits of this application. There is 
a ground which has been taken in appeal 
that the learned District Judge should have 
held that Act VII of 1889 had no applica¬ 
tion to the interest and dividends falling 
due after the death of the appellant’s 
husband, it being contended in such grounds 
that such interest and dividends were a 
debt not due to the deceased but due to his 
widow, the present applicant, and that, 
therefore, the petitioner was not bound to 
include the interest and dividends in the 
present application. On the other hand, 
it has been contended that the principal 
sum was a debt due to the deceased even 
though it may have been payable after 
his death and that the rule 
grant of a certificate to 
principal applies not only .in 
interest earned by such principal before 
the death of the deceased but als> after 
his death. It is, however, unnecessary in 
the present case to consider this point 
because I think that the appeal may be 
dealt with upon the other grounds to 
which I am now about to refer. 

The question which we have to decide is 
whether a certificate can be granted for the 
recovery of a part of a debt. It appears to be 
well established that a separate certificate may 
be granted in respect of separate debts 
and that there is nothing in law which 
compels the applicant for such a certificate 
to apply for a certificate in respect of all 
the debts due to a deceased. Bat the ques¬ 
tion which is now before us is this, 
whether assumiug that to be so, we can go 
further and hold that as regards one single 
debt, a certificate can or cannot be granted 
for the purpose of enabling the applicant 
to recover a portion of that debt. The 
word debt’ is a comprehensive term which, 

1 think, should receive a liberal construc¬ 
tion. The object of the act is to 
protect the debtors of a deceased 
person, bat there is nothing in law which 
prevents a debtor from making payment of 


his debt without the production of a certifi¬ 
cate if he so chooses. Now the first point 
from which the matter may be looked at is 
that of authority, it being contended by 
both sides in this appeal that the case- 
law supports the respective confentions which 
they have placed before us and there are 
decisions which may be cited in support 
of either of these contentions. 

The earliest decision to which we have 
been referred is Musammat Bibi Boodhun v 

Jan Khan (1). In that case the Musammat 
appealed against an order granting Jan 
Ali a certificate to collect five sixths of the 
debts due to the estate of Zahur Ali and 
the learned Judges say: “Now, we observe 
at the outset of the case that this order 
ia irregular. Act XXVII of 1860, that is the 
old Succession Certificate Act, does 
not contemplate a division of the certificate 
or a power to collect fractional shares of 
debts”. This passage favours the respond¬ 
ent’s contention and indeed goes the whole 
way which he desires us to go; but the state¬ 
ment there made was a mere expression of 
opinion. It does not appear to have been 
the subject of discussion or argument and 
was unnecessary, seeing that the suit in which 

it was given was not heard but was com¬ 
promised. 

In the case of Muhammad Ali Khan v 
Pattan Bihi (2) it was held by Sir John 
Edge, C. J., and Burkitt, J., that a certifi¬ 
cate for collection of debts under Act 
VII of 1889 may be given for the collec¬ 
tion of any one or more separate debts of 
the deceased, but not for the oolleotion of 
part only of a debt. The ground upon 
which the learned Judges appear to have 
based their decision was that a contrary view 
might lead to a multiplicity of suits and the 
harassment of debtors. 

This case was followed by that of Bismilla 
Begam v. Tawassul Husain (3) in which it 
was held that no certificate oould be granted 
to one of the heirs of a Muhammadan lady, 
who had died leaving a dower-debt unrealis¬ 
ed, for collection merely of a part of the 
dower-debt of the deceased. It was also 
followed by the decision in Ghafoor Khan v. 
Kalandtri Begam (4) in which if. was held 

ID 13 W. R. 265. 

(2) 19 A. 129; A. W. N. (1836) 198. 

(*) 5 lad. Cas. 421; 32 A. 335; 7 A. L. J. 255 
(4) 9 Ind. Cas. 127; 33 A. 327; S A. L. J. 79 ‘ 
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that do certificate could be granted to one 

of the heirs of a Muhammadan lady who had 

died leaving her dower-debt unrealised for 
collection merely of a part of the dower- 
debt of the deceased. There again the 
decision was based on the ground that a 
debtor ought not to be harassed more than 
once for one debt aud a multiplicity of 
suits iu respect of one cause of aotion 
should be discouraged and on the ground 
that the word ‘debt’ must be taken to mean 
the whole of the debt due to the deceased 
and not a portion or share of such debt. 
It was considered that the latter view 
was opposed to the scheme of the Act 
which had been enacted to afford protection 
to debtors and had nothing to do with the 
convenience of the applicant or his right to, 
or share in, the debt. 

Previous, however, to this, there ap¬ 
pears to have been a ooi llict, even in the 
Allahabad High Court on this point; for, in 
the case of Ahb'ir Khan v. Btlkisan 
Begam (5) Charnier, J., doubted the correct¬ 
ness of the decision in Muhammad Ali Khan 
v. Pattan Bibi (2), and was ot opinion that 
the word debts in section 6 (j) of the Succes¬ 
sion Certificate Act means debts duo i. e , 
alleged to be due from debtors to the person 
applying for I he certificate. 

Further in the matter of the petition of 
Ghansham Das (6), Blair, J., gave a decision 
which directly supports the contention of the 
appellant before us holding that there was 
nothing in the Succession Certificate Act of 
1339 to preclude a Judge front granting a certi¬ 
ficate for partial collection of the debts of a 
deceased person, security being furnished 
by the applicant of proportionate amount. 
He, therefore, says: “There seems to be no 
practical objection to the issue of a certificate 
for partial collection, inasmuch as the Act 
itself contemplates the addition to a certificate 
of debts to which it did not originally apply”. 

Further, the latest case, and it is one in 
our Court, supports the view which we have 
been asked to accept, by the appellant.. That, 
case is Mohamed Abdul H issan v. Musamm it 
Sharifan (7), and was decided by Mooketiee 

and Caruduff, JJ. There the Court, dissented 


(5) A. W. N. 125 (1901). 

(6) (1893) A. \V. N. 84. 

(7) 12 Ind. Cus. 593; 1(5 0. W. X. »>3j. 
384. 


15 C. L. .1. 


from th 9 decision in Ghnioor Khan v. Kalan• 
dari Begam (4), and held that seotion 4 of 
the Succession Certificate Act does not 
require that, the certificate should cover the 
whole of the debt, if the heirs do not seek to 
realise the whole. This was a case in which 
oneof several heirs of a deceased Muhammadan 
lady sued her husband for a portion of the 
share of the deferred dower due by the 
defendant to the deceased, relinquishing the 
balance. It was held that in respect of the 
deferred dower, each of the heirs of the 
deceased had a distinct right enforceable by 
himself though all might jointly sue, and 
that it was open to each to relinquish a 
portion of the claim. It was also held that 
an application by the plaiutiff for a Succes¬ 
sion Certificate in respect of the amount 
claimed by her in the suit was properly 
granted. No doubt, the circumstances of 
that case were not. exactly the same as those 
before us; but the principle upon which the 
decision proceeds seems applicable to the 
present circumstances, for the debt due to 
the deceased was one debt and yet it was 
held that, a partial certificate might be 
granted to one of several of the heirs to 
recover the portion of that debt which he 
claimed and if this may be done* I do not see 
in principle why 7 a person may not as in this 
case apply for a certificate to enable him to 
recover a portion of a debt due to the 
deceased. The matter appeals to bs one 
which rather affects the question of revenue 
than anything else. But there does not appear 
to me to be, as Mr. Justice Blair points our, 
any practical objection to the grant of such a 
certificate which may be, as in the present- 
case, a distinct, convenisnoe to the applicant. 

As regards the objeo'ion which has been 
taken that such a procedure may lead to a 
multiplicity of suits, the answer appears to 
me to bo two fold. In the first place, if the 
debt, be due and the debtor ba honest ami 
solvent, ho will pay on the production of the 
certificate, for the grantee of the certificate 
can give him a valid discharge to the extent 
indicattd by the instrument. There will then 
be no necessity for a suit and the question of 
multiplicity, upon which the learned Judges 
of the .Allahabad High Court proceed* will 
not. arise at all. Neatly, if there is such a 
suit, it by no means follows that, beca033 a 
certificate may be given to recover a fractiouW 


INDIAN OASES. 


559 


Vol. XXIIIj 

MUNNA LAL V. MUNNU LAL. 

share of a debt, the principle of law 
which prohibits multiplicity of suits is in 
any way affected. We must distinguish 
between two separate things, one is the grant 
of a certificate and the other is the institution 
of the suit. We are not here concerned with 
the frame of a suit but whether a certificate 
should be granted, and it may well be that 
though a certificate may be granted to 
recover a fractional share of a debt, yet if the 
person to whom the certificate was granted 
were to sue for a portion of a debt which lie 
might have sued for in a previous suit, his 
claim would be barred under the provisions 
of the Civil Procedure Code. 

I am of opinion, therefore, that both on the 
ground of principle and of the authorities to 
which I have referred and which support the 
contention of the appellant, this appeal 
should succeed. I, therefore, would reverse 
the oraer of the District Judge rejecting the 
application for a certificate in the terms 
prayed for by the appellaut and remand the 
case to him for a re-hearing. 

The respondents will pay the appellant’s 
costs of this appeal which we assess at ten 
gold rr.ohurs. 

Cab* duff, J. — I agree. 

Appeal allow'd. 


ALLAHABAD HIGH COURT. 

Second Civil Afpeal No. 225 op 1913. 

April 6, 1914. 

Present: —Mr. Justice Rafique and 
Mr. Justice Piggott. 

MUNNA LAL and others—Defendants— 

Appellants 

versus 

MUNNU LAL and others—Plaintjffs— 

Respondents. 

Limitation Act (IX of 1908), Sch. J, Art. 134— Fore- 
closure decree —Puisne mortgagee r,ot party—Suit for 
sale by pusine mortgagee—Transferee jrom mortgagee — 
Transferee of property cannot plead Article 134. 

A prior conditional mortgagee brought a suit on the 
basis of his mortgage without impleading the puisne 
mortgagee as a party to the suit and after foreclosing 
the property sold it to the defendant. The puisne 
mortgagee then brought the suit for sale of the pro¬ 
perty on the basis of his mortgage: 

Held , that the defendant could not plead Article 134 
of the Limitation Act, as his position was not of a 
transferee from a mortgagee but that of a transferee 
of property which was sold as free of incumbrances, 
although it was subject to a mortgage charge. 


Second appeal from the decision of the 
District Judge of Cawnpore, dated 18th No. 
vember 1912. 

Dr. S. G. Ranerji, for the Appellants. 

JUDGMENT.—This was a suit for sale 
upon a mortgage. It is now being contested 
by three persons who were defendants Nos. 9, 
10 and 11 in the original array of parties.’ 
In order to make clear the simple point 
raised by this appeal it is sufficient to state 
the following facts: There was upon a part 
of the property now in suit a mortgage by 
conditional sale anterior in date to that of 
the plaiutiffs. The prior mortgagee under 
this mortgage brought a suit for fore- 
closure, without impleading the plaintiffs, 
the puisne mortgagees. He obtained a 
decree for foreclosure and thus acquired the 
right, title and interest of the original 
mortgagor in the property covered by the 
mortgage by conditional sale. He then 
transferred the property by an out-and-out 
6ale to these defendants Nos. 9, 10 and 11 
who are now the appellants before us. The 
mortgage-deed on which the present suit is 
brought is one of July the 19th, 1890, and the 
plaintiffs in order to maintain the suit are 
compelled to avail themselves of the special 
period of limitition allowed by section 31 of 
the Indian Limitation Act JX of 1908 
The case for the appellants now before us is 
that they are entitled to hold up the original 
prior mortgage by conditional sale as a 
shield against the plaintiffs’ claim, so that 
the plaintiffs cannot bring the property 
to sale without first reducing this prior 
mortgage. They further contend that 
as transferees from the original prior mort-’ 
gagee, they are entitled to plead limitation 
under Article 134 of the Schedule I to the 
Limitation Act, and that consequently the 
present suit should be dismissed as time- 
barred in so far as it affects that partition of 
the property in suit which was covered by 
the prior mortgage. In our opinion Article 
134 of Schedule I to the Indian Limitation 
Act h*s no application to the present 
suit. In the first place the suit is one 

for sale and is brought under the special 
provisions of section 31 of Act IX of 
1908. In the second place the position of 
these defendants appellants is not that of 
transferees from a mortgagee in the sense 
of Art cle 134, aforesaid. At the time of the 
transfer in their favour the property mo r(. 
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gaged had been foreclosed and their trans¬ 
feror had acquired all the rights of original 
mortgagor in the property which he purported 
to transfer. He was, therefore, what he 
represented himself as being, the o vner of 
the property. We fail to see that the case 
of these defendants differs in any essential 
respect from that of transferees of property 

which has been sold as free of incumbrances, 

when, as a matter of fact, it is subject to a 
mortgage charge. For these reasons we 
hold that this appeal fails and it is here¬ 
by dismissed. It has been heard ex parte 

so we make no order as to costs. 

Appeal dismissed. 


LAEaHMINARASlMBACHARYOLU. 

Second appeal against the decree of the 
Subordinate Judge of Kistna at Ellore, in 

Appeal Suit No. 38 of 1910, preferred 
against that of the Principal District 
Mu us if of Tanuku, in Original Suit No. 32 

of 1908. 

Mr. V. Rames-im , for the Appellant. 

Mr. Patanjali Sastry , for Mr. P. Narayana - 
murthy , for the Respondents. 

JUDGMENT. 

Sadasiva Aiyar, J.—Plaintiff is the 
appellant in this second appeal. He 
brought the suit for specific performance 
of the agreement, dated 4th November 
1S04*, Exhibit A, executed in his favour by 
the 1st defendant. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 599 of 1911. 

March 2, 1914. 

Present: _Mr. Justice Sadasiva Aiyar an 1 

Mr. Justice Seshagiri Aiyar. 
CHAMARTI SURYAPRAKASARAYADU 

—Plaintiff—Appellant 

versus 

ARARDHI LAKSHMINARASIMHA- 

CHARYQLU and others —Defendants— 

Respondents. 

Specific Relief Act t, / of 1877), s. 22- Specific per¬ 
formance of contract to sell —Failure of vendor to 
perform his part — Laches or delay in instituting suit — 
tfo ground for refusing specific performance —Discretion. 

Whore undor the terms of an agrooment to soil, 
Uio vendor is bjund to oxocuto aud rogistor a 
proper conveyance before ho can call upon the 
vendeo to pay the balance of the purchase- 
money, ho commits a broach of contraot if ho 
demands such payment without executing a convoy- 

anco. 

As more laches or delay short of the poriod of limita¬ 
tion is not always evidence of waiver or abandonment 
of claim; oven whore it is up to tho hilt of the 
limitation poriod, that is no ground for refusing 
spooitio performance. 

tfawab Regam v. A. II. Crcet , 27 A. 078; A. W. N. 
(1805) 147; 2 A. L. .1 405, distinguished. 

AthikarathNanu Mown v. Krathinikat Komu Xair , 
21 M. 42, Kisscn Gopal Sadancy Go. v. Kally Prosonno 
Sett, 38 C. 633; Lindsay Petroleum v. Hurd, (1871) L. 
\l 5 p. C. 221; 22 W. It. 41)2, Peer Mohammad v. .lfu- 
homed Fbrahim, 21) 11. 234; 7 Horn. L.It. 200, followed. 

A decree for specific performance of an agreement 
to sell should direct the person in whom tho 
property vests, on tho date of tho decree, to execute 
tv convoyauoo. 


Under Exhibit A, the first defendant 
agreed to execute a sale-deed for Rs. 400 in 
favour of the plaintiff within a month and 
to receive Rs. 360 out of the Rs. 409 (pur¬ 
chase-money) after so executing the sale- 
deed, the remaining Rs. 40 having, been re¬ 
ceived by the 1st defendant in advauce. 

Tho suit was brought on 2ad December 
1907, just within three years from the expiry 
of the one month’s time fixed by the agree¬ 
ment for the execution of the sale-deed by 
the 1st defendant. The learned District 
Munsif gave a decree in plaintiff’s favour. 
The learned Subordinate Judge, on appeal, 
reversed the Munsif’s decision aud dismissed 
the plaintiff’s suit with costs on the following 
findings aud reasonings: 

(a) Though the plaiutiff made more 
than one statement that he was always 
ready to pay the balauce of Rs. 360 as soon 
as the 1st defendant executed the sale-deed, 
the probabilities are that the plaintiff never 
had Rs. 3o0 ready iu his hauds to make 

such a payment. 

(b) As the plaintiff delayed for nearly 
three years in bringing this suit for speoido 
performance, lie has beeu guilty of laohes 
and hence the Court iu its discretion ought 
to refuse the relief of specific performance 

prayed for by the plaiutiff. 

(c) Not only lias the plaiutiff been 
guilty of laches bat the said negligeuoe 
of the plaintiff itself amounts to a waiver 
or abandonment of his right under the con* 
trait, on the part of th3 plaintiff aud henos 
also the plaiutiff’s suit ought to be dismissed. 
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I think that the Subordinate Judge’s 
finding of fact that the plaintiff had not 
got Rs. 360 ready with him to be paid 
whenever the 1st defendant was ready with 
a properly executed dooument is based upon 
no legal evidence. The Subordinate Judge 
may be entitled to find on the evidence on 
the record that the plaintiff has not proved 
that he would have been ready with the 
money if the sale-deed had been executed and 
tendered to him, but he was not entitled to 

say that the plaintiff was 
not ready with the money, as there is no 
evidence on the record to show that the 
plaintiff had not enough money with him 
on any of the occasions when the 1st defend¬ 
ant or the prior mortgagee, P. W. No. 4, 
applied to the plaintiff for payment of money 
to the plaintiff’s 4th witness. The plaintiff 
cannot be said to have broken his part 
of the contract evidenced by Exhibit A 
until the first defendant had performed 
1st defendant’s own part of the contract, 
namely, the execution of a proper sale- 
deed. Then as regards the alleged laches 
on the part of the plaintiff, he cannot be 
legally charged with any laches in the per¬ 
formance of his part of the contract till the 
1®t defendant had performed his own part 
of the contract. As the 1st defendant did 
not execute the sale deed within the one 
month’s period which he himself fixed in 
Exhibit A for the execution by him of the 
sale-deed and had not executed it even till 
the date of the suit, there oould have been 
no laches on the plaintiff’s part in the per¬ 
formance of his part of the contract 

As regards the delay in bringing this 
suit for specific performance, the learned Sub¬ 
ordinate Judge relies upon the case of 
Nawab Beg am v. A. H. Oreet (1) for the 
position that such delay in bringing the suit 
would itself justify the Court in the exercise 
of its discretion to refuse relief in a suit for 
specifio performance. In that case, however, 
the defendant had definitely refused to perform 
his part of the contract nearly three years 
before the suit was brought. In this case, 
the 1st defendant is not proved to have 
definitely refused to exeoute the sale deed 
to plaintiff. In his registered notice, Ex 
hibit C, he merely asked the plaintiff to 
give effect to all the terms of the agreement, 
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Exhibit A, within a week from the date 

of tlat notioe (which was dated 6th January 
1905). It is only if the plaintiff did not give 
effect to all the terms of Exhibit A within 
one week that the first defendant said in that 
notice that he will treat the agreement as 
at an end. The plaintiff replied to this 
notice by Exhibit C and he pointed out 
m that reply that he was always ready to 
perform all the terms of the agreement, 
Ex..ibit A, but that the 1st defendant had 
first to perform his part of the agreement, 
namely, the execution of the sale-deed and 
that, then, the plaintiff was ready and willing 
to perform his own pare of the contract As 
I said, the 1st defendant merely threatened 
to break the agreement if the plaintiff 
did not conform to the terms of the agree- 
ment. When the plaintiff sent his reply 
that he was ready to perform his part, of 
the agreement, it cannot be said that under 
the terms of the notice, Exhibit 0, the 1st 
defendant must be deemed to have definitely 
broken the contract as soon as he received 
(he plaintiff’s reply. Furthor, having regard 
to the cases in Athikarath Nanu Menon v 
Erothanikat Komu Nayar (2), Kissen Oopal 
Sadnney v. Rally P,osonno Sett CS), I am not 
satisfied that the decision in Naunb Begum. 
v. A H. Greet (1) has not been expressed 
in rather too wide aud general a language. 
The decision in that particular case might 
be justified on the facts of that case, as the 
defendant in that case seems to have spent 
a considerable sum of money in improving 
the property after he had definitely broken 
the contract which breach had taken place 
nearly three years before the suit, and the 
refusal of specific performance might be 
justified under clause 2 of section 22 of the 
Specific Relief Act. The plaintiff brought 
his suit within two months of the sale 
made to the second defendant of the property 
contracted to be sold to the plaintiff. I am, 
therefore, of opinion that there has been no 
such laches on the part of the plaintiff either 
in performing his part of the contract or in 
bringing the suit which could justify the 
Court in the exercise of its judicial discretion 
in dismissing the suit for specific per- 
formance. 

Then as regards the finding of the Sub- 

(2) 21 M. 42. 

(3) 33 C. 633. 


(1) 27 A. 678; A. \V. N. (1905) 147; 2 A. L. J. 405. 
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ordinate Judge that the laches itself amounts 
to a waiver or abandonment, I think it is 
an error of law to hold that mere delay 
amounts to a waiver or abandonment apart 
from other facts or circumstances or conduct 
of the plaintiff indicating that the delay was 
due to a waiver or abandonment of the 
contract on the plaintiffs part. In this 
case there are no such circumstances proved. 
In the result, I would reverse the decision 
of the Subordinate Judge and restore that 
of the Munsif. But I would make a slight 
modification in the decree of the District 
Munsif (as it is not in strict accordance 
with law). The object of adding the 2nd 
defendant’s subsequent purchaser with notice 
of the plaintiff’s contract as a party was to 
enforce specific performance of the plaint¬ 
iff’s contract as against him, ho having become 
the legal owner of tho property, since the 
date of the contract to sell that property 
made with the plaintiff. The conveyance 
in favour of the plaintiff as regards the 
plaint land ought, therefore, to be executed 
by him in order to convey the title to the 
plaintiff, and the Munsif’s decree which directs 
defendants Nos 1, 3 and 4 to exscite the 
sale-deed to plaintiff will b9 modified by sub¬ 
stituting the direction that the 2nd defendant 
do execute the conveyance in the plaintiff’s 
favour, within one month from the re-opening 
of the Munsif’s Court after (he summer 
vacation. The Munsif ’a decree will stand 
in other lespects. The defendants must pay 
tho costs of the plaintiff in all Courts. 

SfoHAGIki Aiyaic, J.— 1 agree with my 
learned brother’s conclusion that the plaintiff 
was not at fault in performing his part of 
the agreement, and that the defendant 
ought to have executed the sale-deed before 
claiming tho money. There is no allegation 
or proof in this case that the defendant, 
had executed the document and called upon 
the plaintiff to pay the money nor any 
suggestion that tho defendant was willing to 
execute tiro document, and that the plaintiff 
did not pei for m his part, of tho contract. 
Therefore, 1 cannot, accept tho finding of tho 
Subordinate Judge given under a mis¬ 
apprehension regarding the nature of the 
contract between tho parties. Tho Subordi¬ 
nate Judgealso comes to the conclusion that the 
delay in bringing 1 ho suit is fatal to specific 
performance being granted. Kvtr since the 
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decision of Lindsay Petroleum Go. v. Hurd (4) 
it has been settled law that mere laches on the 
part of the person in bringing a suit for specific 
performance will be no defence in law, and 
that has been followed in this Presidency in 
Athikarath Nanu Menon v. Erathanikath 
Komu Nayar (2). Kissen Gopal Sadaney v. 
Rally Prosonno Sett (3) accepts that principle. 
The same has been affirmed in Peer Mahomed 
Lewii v. Mahomed Ebrahim (5). 

There is nothing in the Specific Relief Act 
which says that laches iu bringing a suit will 
by itself be a ground for refusing specific 
performance. Tho only section dealing 
with the discretion of the Court is section 
22 and under that section the discretion must 
be judicially exercised. A few illustrations 
are given which are intended to guide the 
Courts in either granting or refusing 
relief. Laches is not one of the grounds men¬ 
tioned as disentitling a party to a contract 
to specific performance. Having regard 
to the fact that a special period of limitation 
has been fixed for bringing a suit for specific 
performance, I think the Legislature has not 
intended that mere laches should be one of the 
grounds for refusing specific performance. 
On these grounds I concur with my 
learned brother in his conclusion and 
in tho decree which he has proposed. 

Appeal allowed. 

( 0 (1873) L. It. 5 V . C. 221; 22 W. It. 492. 

(?>) 29 It. 234; 7 Horn. b. It. 200. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 1597 of 1911. 

April 2, 1914. 

Present :—Mr. Justice Holm wood and 
Mr. Justice Chapman. 
JAJNESNVAR SAHA and anothrb— 
Plaintiffs— Appellants % 


versus 

SATTSH CHANDRA SAHA and otrrrs— 

Defendants—Respondents. 

Co-otriu'r — Possession — Presumption that co*otcner*$ 
possession is on behalf of all own as — Possession by 
bitjtjC'it adult share-holder, character of — Trustee for 
m inor co-owners — Reason for rule. 

In a case in which tho question arises as to whe¬ 
ther the possession of onoco-owr.or has been adverse 
to that ot another, the fundamental rule is that the 
ent ry ol possession of land under tho common title 
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of one co-owner will not be presumed to bo adverse 
to the others, but would presumably be held to be 
for the benefit of all. 

Jogendra Nath Rai v. Baldeb Das , 35 C. 961; 12 C. YV. 
N. 127; 6 C. L. J. 735, relied upon. 

The reason for this rule is that the possession of 
one co-owner is in itself rightful and does not imply 
hostility as would be the possession of a mere strang¬ 
er. The law will never construe a possession tortious 
unless from necessity. On the other hand, it will 
consider every possession lawful the commencement 
and continuance of which is not proved to be wrong, 
ful and. this is upon the plain principle that eveiy 
man shall be presumed to act in obedience to his duty 
until the contrary appears. 

There is a presumption that the biggest adult 
share-holder of a property is the trustee for the 
others, if as a fact, he holds entire possession of the 
property during their minority. 

t f PP6 ^ J\ 0m the decree of the District 
Judge of Pabua and Bogra, dated April 15th 
1911, reversing that of the Second Muosif of 

Patna and Bogra, dated September 30tb 1910 

Babu Mohendra Nath Roy and Dr. Naresh 
Chandra Sen Gupta , for the Appellants. 

Babas Dwarka Nath Ohakravarti, Raiendra 
Chandra Guha and Puma Chandra Roy for 
the Respondents. 


in the hands of Nemai and his cousin 
bubal, it is clear that no devolution by 
succession in the family, whether through 
female or otherwise, can terminate the joint 
possession. The doctrine appears to be too 
obvious to require any authority. It has 
been held in a long series of decisions of 

which we need only refer to that in Jogendra 

Nath Rai v. Baladeo Das (1) that 
in a case in which the question arises as to 
whether the possession of one co-owner has 
been adverse to that of auother, the funda- 

mental rule is that the entry of possession 
ot land under the common title of one 0 
owner wll not be presumed to be adverse to 
the others, but would presumably be held to 
be for the benefit of all. If it be a fact, as 

was held and has not been traversed in 

either of the ludgments of the lower Courts 

that the original entry upon this property 

was joint then it does not appear from the 

judgment of the Court below that anything 

has since occurred to oust the plaintiff from 
his title. 


JUDGMENT,—This second appeal arises 
out of a suit for khas possession on declara¬ 
tion of the plaintiffs’ title to three plots 
of land described in the plaint. It 
appears that the same property originally 
belonged to one Nemai Chandra Saha 8« 
annas share and 4-annas share to Subal 
Chandra Saha, his first cousin, and 4 . 
annas to Prahlad Chandra Saha, a distant 
relation, who served as a family servant. 
As far as Nemai and Subal are concerned, 
we are not in this case concerned with 
Prahlad in any way—it is admitted that one 
the plots in suit, namely, plot 3 did at one 
time form part of the joint property of 
Nemai and Subal. The plaintiff came to 
Court on the allegation that the garden 
in claim that is all the three plots and another 
plot of khoi dwelling house was recorded as 
kaimi maurnsi jete from the time of Nemai 
and Subal at a fixed annual rent. This 
was clearly traversed by the defendants in 
their written statement, and we find that in 
neither of the judgments in the lower Court 
has this point been dealt with in any way, 
and that the question whether all or any 
of these plots originally formed part of a 
joint family property has been practically 
ignored. If these three plots or any of them 
did originally form a part of the joint property 


The Munsif found that the defendant No. 1 
who was the biggest share-holder of the 
properties had been acting as trustee for the 
plaintiff and the other defendants during the 
plaintiffs’ minority. The learned Judge says 
that there is no reliable evidence showing 
that the defendant held the plaintiff’s share 
in trust for the said plaintiff. The depositions 
of the witnesses examined by the parties in 
this case were read over to me, and having 
carefully considered the same I am of opinion 
that the plaintiffs have failed to prove that 
the defendants held their share of the dis¬ 
puted properties in trust for them and that 
the plaintiffs have further failed to prove 
that they were in possession of the said share 
within 12 years of the institution of the suit”. 
But it is not a question of the deposition of 
witnesses or of any onus upon the plaint iff if 
he once establishes that the origin of the 
property was joint. The obvious reason, their 
Lordships of the Judicial Committee soy, 
for this rnle is that the possession of one 
co-owner is in itself rightful and does not 
imply hostility as would be the possession of 
a mere stranger. The law will never con¬ 
strue a possession tortious unless from 
necessity. On the other hand it will con¬ 
sider every possession lawful the commence- 

(1) 35 C. 961; 12 C. YV. N. 127; 6 C. L. J. 73q. 
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raent and continuance of which is not proved 
to be wrongful, and this is upon the plain 
principle that every man shall be presumed 
to act in obedience to his duty until the 
contrary appears. There is, therefore, a 
presumption that the defendant No. I being 
the biggest adult share-holder of the property 
was the trustee for the others, if as a fact 
he held entire possession of the property 
during their minority. 

The case has been extremely inadequately 
dealt with in both the Courts below. The 
defendants sought to deal with plots 1 and 
2 on a totally different footing to plot 3 and 
they undertook to show that plots 1 and 
2 never constituted any part of the joint 
property. This is dealt with by the learned 
Judge on the footing that the onus is 
on the plaintiff to show that they did 
form part of the joint property, and the 
defendant’s account books are the evidence 
upon which the Munsif partly relied in 
finding that the disputed gardens were the 
ijmali properties of the plaintiffs and the 
defendants. The Judge found that the defend¬ 
ants’ account books do not go clearly to show 
that the disputed gardens were the ijmali 
properties of the plaintiffs and the defendants. 
But he says nothing about the oral evidence 
to which the Munsif refers on this point, 
nor, as we have already indicated, about, the 
importantdocument,uaraely, the record of the 
plots as kaimi maurusi for a long period from 
the time of the two co-sharers Nemai and 
Subal. No issue was raised to enable the 
Munsif to deal effectively with the defendant’s 
allegation that the rights in plots 1 and 2 
were wholly distinct from the right in plot 
3. The sixth issue was, have the plaintiffs 
any right, title and interest in the disputed 
land, and if so, what is their share? 

The question of limitation appears to have 
been decided upon the date of the release 
executed by Drabamoyte, the widow of Subal’s 
son Madhub, in favour of Pulin and th* plaint¬ 
iff who are the sons of the two sisters of 
Madhub. But it is conceded that whether this 
deed of release had been executed oi* not 
these two persons would have been rever¬ 
sioners So it has been argued with much 
force before us that the deed of release is 
immaterial. It is also said that Pulin’s share 
whatever it was passed into the bauds of the 
plaintiffs in some way but there is no finding 
l ow it did so. 


It, therefore, seems to us that the whole 
case is still open to decision and must be 
remanded for re-trial on the issues already 
framed by the Munsif and on the further issue 
whether the plaintiffs have any right, title and 
interest in plots 1 and 2 as distinct from plot 3, 
and whetherthere is anythingto show that the 
origin of tbeholding in plots land 2 was in any 
way different from that in plot 3 and whether 
the whole of the three plots or any of them 
were originally kaimi maurusi jote jointly 
held by Nemai and Subal. If thie issue is 
carefully decided upon the evidence we think 
that, justice can be done between the parties. 
As the case at present stands we are unable to 
form any idea as to what the rights of the 
parties are either in fact or in law. It is, 
thtrefore, clear that the case must go back. 

The judgment and decree of the lower 
Appellate Court are set aside and the case 
will be remanded to that. Court for decision 
according to the directions in this judg¬ 
ment. 

The costs will abide the result. 

Decree set aside ; Oase remanded' 


MADRAS HIGH COURT. 

Civil Revision Petition No. 839 ok 1913. 

February 9, 1914. 

Presetit :— Mr. Justice Spencer. 
SAMBAS1VA AIYAR and another— 

Petitioners 

versus 

GANAPATHY AIYAR and another— 

Respondents. 

Civil Procedure Code (Act V of 1908^, j?. 115— Inter - 
locutonj order — Appeal allowed —Revision — Partner - 
sh ip su it —4 mendment. 

Where the legality of an interlocutory order can bo 
questioned by way of appeal, it is not a tit case for 
interference by the High Court under section 115 pf 
tho Code of Civil Procedure unless there has been 
an improper exercise of jurisdiction by the lower 
Court or an impioper refusal to oxeroiso the jurisdio* 
tion vested in it. 

Somasu-ndaram Chettiarv. Manick Vasaka Desika Gnana 
Sammanda Pandora Sannauit , 81 M. 62- 8 M. L. T. 
-40, Mankolam Vasudci'an Nambudri v. Manakdam 
Sankara n Xambudri , 12 Ind. Cas. 719; 22 M. L. J. 60; 
(1912) M. W. N. 540; 10 M. L. T. 451; Sree Krishna 
Pas* v. Chandook Chand , 4 Ind. Cas. 509, 82 M. 384; 
;> M. L. T. 125; Kamal Kutti/v. LTdayavarma Raja Valia 
Rajah oj Chirakal , 17 Ind, Cas. 05; 28 M. L, J. 499} It 
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M. L. T. 439 ; 13 Cr, L. J. 753; 36 M.275;(1912) M. VV. N. 
1154; Pennumarthy Vasantharayadu, v. Reddy Subban- 
na, 22 Ind. Cas. 39; 14 ftl. L. T. 588, (1914) M. W. N. 
98, followed. 

In a partnership suit a Court should take into ac¬ 
count all the transactions between the partners to 
avoid multiplication of proceedings and all such 
amendments should be allowed as may be necessary 
to determine the real questions in controversy. 

Savugan Chetty v. Krishna Aiyangar, 13 Ind. Cas. 
268; 36 M. 378; 10 M. L. T. 557; 22 M. L. J. 139, 
followed. 

Petition, under section 115 of Act V of 
1908 and section 15 of the Charter Act, 
praying the High Court to revise the order 
of the Subordinate Judge of Kumbakonam, 
in I. A. No. 809 of 1913 (Original Suit 
No. 47 of 1913), dated 25th October 1913. 

Mr. 0. V. Ananthakrishna Aiyar (with 
him Mr. A, S. Venku Aiyar ), for the 
Petitioners. 

Mr. T % Rangachariar (with him Mr. T. 
Arumanatham Pillai ), for the Respondents. 

JUDGMENT.— I cannot agree with the 
Subordinate Judge that the effect of allowing 
the amendment would have been to settle the 
affairs of two mills instead of one and that 
the amendment prayed for was substantially 
such as to extend the scope of the suit. 

Paragraph 17 (e) of the plaint contained 
a prayer for taking the accounts of the Nam- 
meli Mill as well as the accounts of the Man- 
nargudi Mill and the taking of accounts is a 
form of relief. 

Therefore the words in paragraph Id of the 
plaint saying that no relief was prayed for 
in respect of the Nammeli Mill were 
clearly erroneous and contradictory to 
what appeared later. Probably the explana¬ 
tion for this statement lies in the fact that, as 
stated elsewhere in the plaint, the Nammeli 
business had ended in a loss up to the date 
when the plaintiffs parted with their rights 
in it to the 2nd defendant. They were, how¬ 
ever, liable for the debts of this business 
and they claimed a right to outstandings 
prior to November 25th; and it was right and 
proper in a partnership suit that a Court 
should take into account all the transactions 
between the partners with a view to avoid 
multiplication of proceedings and to finally 
determine all the matters regarding which 
the partners were at issue. It is also just 
that all such amendments should be made as 
may be necessary for the purpose of deter¬ 
mining the real questions in controversy 


between the parties. [Savugan Ohetty v. 
Krishna Aiyangar (1)]. 

Recently, however, this Court has decided 
not to interfere under section 115 of the 
Civil Procedure Code in revision with orders 
however incorrect, refusing to allow amend¬ 
ment of plaints. [Penumarthi Vasantarayadu 
v. Reddy Subbamma (2)] and although the 
learned Judge who admitted this petition 
permitted the party to add section 15 of the 
Charter Act, under which this Court has 
exercised powers in respect of interlocutory 
orders passed by Subordinate Courts in 

. , . e principle on which 

interference has been justified in such cases 
has always been that there has been an 
improper exercise of jurisdiction by the 
subordinate Court or an improper refusal 
to exercise the jurisdiction vested in it See 
Somasundaram Ohettiar v. Manick Vasika 
Desika Gnana Sammanla Pandara Sannaidi 
Ko) Mankolarn Vasudscan N ambudri v. 
Manakolam Sankaran Nambudri (4) Srea 
Krishna Dass v. Oh mdoo't Ohand( 5)and Kamal 
hutty v. Ldayavarmi Raja Valia Rajah of 
Uhirakal (6). In my opinion no question of 
jurisdiction arises in this oaseand theaggrieved 
party has another remedy by way of appeal 
against the final decree that may be passed 
in the suit. I must, therefore, decline to 
interfere and I dismiss the petition but 
under the circumstances without costs. 


/i\ to T n ^ ticsrrussea,. 

oAr r as - 268 : 36 “■ 378 > 10 M. L. T. 557 ; 

CiCt Ala Ju. J. loy. 

(2) 22 Ind. Cas. 59; (1914) M. VV. N. 98; 14 M. L. 

1 . Ooo. 


nlSi 1 ”£ Shi 197 “ * «• L - '•«. 


(5) 4 Ind. Cas. 509; 32 M. 334; 5 M. L. T. 125. 

(6) 17 Ind. Cas. 65; 23 M. L. J. 499; 12 ftl.L.T. 439- 

13 Cr. L. J. 753; 36 M. 275; (1912) M. W. N. 1154. * 
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MANGALDAS N. MOTIVALLA and 
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versus 

ABDUL RAZAK HAJI SULAIMAN 
ABDUL WAHED— Dependants. 

Gutehi Memo ns—‘Hindu Law of inheritance and 
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succession—Joint family property — Cutchi son docs not 
acquire interest in father's inherited property. 

The invariable ami general presumption in the 
case of Mull imnuluns is that they are governed 
I)v the Muhammadan Law and usage, and it lies on a 
p irtv setting up a east) n in derogation of that law 
t) prove it strictly, fn nutters of successi en and 
inheritance, however, the Khojas and Memon* are 
governed by the Hindu Law as applied to separate and 
self-acquired property. 

Under the Hindu Law there is no such thing as 
succession and inheritance to joint family propel 
and as such the law of joint family property is not 
applicable to Cutchi Monions. 

Therefore a son of a Cutchi Memon does not ac¬ 
quire by birth an interest in property inherited by 
his father by the law of inheritance and succes¬ 
sion. 

Mr. Uaikes , (with him Mr. Sttangman, 

(Advocate-General), and Mr. Inverarity , for 
the Plaintiffs. 

Mr. Setalvad , (with him Mr. Jinmh ), for 
the Defendants. 

JUDGMENT.—The first plaintiff obtained 
decrees for large amounts in two Saits, 

Nos. 494 of 1911 and 707 of 1912, filed 
against one Abdul Razik Haji Sulaiman. 
The second plaintiff obtained a decree against 
the same person in Suit No. 719 of 1912. 
Warrants for the arrest of Abdul Razik 
were issued in execution of the said decrees, 
and on the 4th January 1913 he was arrested 
by the Sheriff’s bailiff. It is alleged that 
Abdul Razik then proposed that ho would 
execute a legal first mortgage of all his 
share, right, title and interest in the ancestral 
properties belonging to the joint Cutchi 
Meinon family of which he was a member as 
a condition for the plaintiffs agreeing to 
release him from arrest. 

Accordingly Abdul Razik signed an agree¬ 
ment undertaking to execute such a legal 
mortgage. On the 9th January a draft mortgage 
was sent to Abdul Razik for approval, hut 
Abdul Razak then alleged that he signed the 
agreement under threats, coercion, uudue in¬ 
fluence and pressure while he was under the 
influence of liquor. 

The plaintiffs thereupon tiled this suit on 

the 10th March against Abdul Razik praying 

for specific performance of the agreement of 
the 4th January. 

Thereafter Abdul Razik filed his petitiou 

in insolvency and the Ollicial Assignee 

was added as the 2nd defendant on 

the 5th July 1013. When the plaint was 

amended no relief was asked tor against, 
him. 


The 1st defendant filed his written state¬ 
ment on the 8th September 1913. He 
denied that he had any share or interest 
in any ancestral properties which was at 
present capable of being transferred by 
way of mortgage, sale, or otherwise. He 
contended that the two writings signed 
by him on the 4th January were not 
binding on him as he was made to execute 
them by coercion, fraud and undue in¬ 
fluence. 

The 2nd defendant filed his written state¬ 
ment on the 18th September. He did not 
admit that the 1st defendant had a share 
in certain aucestral properties as alleged. 

In the alternative he contended that if the 
1st defendant had a share the agreement 
sigued by him was not binding either on 
the 1st defendant or on himself. I allowed 
the plaintiff to amend the plaint so as 
to claim relief against the 2nd defendant 
also. 

The first issue raised was whether the 
1st defendant had any present interest in 
the properties referred to in paragraph 1 of 
the plaint capable of being transferred. I 
determined to take evidence aud hear argu¬ 
ments on this issue in order to decide it 
before going on to the further issue, whether 
the agieement was binding on the 1st defend¬ 
ant and whether specific performance could 
be decreed. 

One Ebrahim, a Cutchi Memon, died 
many years ago leaving four sons, ljudha, 
Abdul Wahed, Osman and Noor Mahomed. 
They started the business of Ludha Ebrahim 
A Co. in partnership. Ludha and Osman 
died without issue. Abdul Wahed had 
seven sons of whom Salaimau was the eldest. 
Noor Mahomed had two sous, Essao and 
Ooiuer, and a daughter. Oomer had two 
sons Abdul Sattar and Dawood. 

In 1909 Abdul Sattar, then the only 

surviving male member of Noor Mahomed 8 

branch, filed a Suit, No 85 of 1909, against 
tho members of the branch cf Abdul Wahed 
seeking for partition of what was called the 
joint family property.* On the 13th April, 
1909, a consent decree was passed in that 
suit, whereby it. was decreed that the plaint¬ 
iff should take the properties moveable and 
immoveable described in Schedule A to tho 
decree in full satisfaction of his share in tho 
joint family property aud business, the deoroo 

to operate as a partition of the joiut family 
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property and business between the plaintiff 
and the defendants. 

At that time Sulaiman had four sons 
and one daughter, all minors, the eldest 
son being Abdul Razak, the present 1st de¬ 
fendant. 



The proposition laid down by Mr. 
Inverarity for the plaintiffs was as 
follows: — 

The son of a Cutchi Memon takes a vested 
interest by birth in ancestral property in the 
hands of his father. 

He relies for that proposition on decisions 
of this Court to the effect that Cutchi 
Memons in all matters of inheritance and 
succession are governed by Hindu Liw. 

These decisions have receutly been ex¬ 
haustively reviewed by Beaman, J., in Jan 
Mahomel v. Data Jaft'ar (1). The parties to 
that suit were Khojas, bat it seems to be 
generally considered that all decisions on 
this vexed question relating to Kbojas are 

(l) 22 Ind. Cas. 195} 15 Born. L. R. 101t. 
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equally applicable to Cutchi M;mons and 
vice versa. 

1 entirely agree with the conclusions 
arrived at by Beaman, J., that “Where 
Mahomedans are concerned, the invariable 
and general presumption is that they are 
governed by the Muhammadan Law and usage. 
It lies on a party setting up a custom in 
derogation of that Jaw to prove it strictly. 
But in matters of simple succession and in¬ 
heritance it is to be taken as established that 
succession and inheritance among Khojas and 
Memons are governed by the Hindu Law as 

applied to separate and self-acquired pro¬ 
perty.” 

Westropp, C. J., in In re Haji Ismail Han 
Abdulla (2) said:— 

“We know of no difference between Cutchi 
Memons and any other Mahomedans, except 
that in one point connected with succession 
it was proved to Sir E. Perry’s satisfaction 
that they observed a Hindu usage which is 
not in accordance with Muhammadan Law 
Under these circumstances we must hold them 
to be Mahomedans to whom Muhammadan 
Law is to be applied, except when an ancient 
and invariable special custom to the contrarv 
is established ” 

That decision was given in 1880 and I 
think I am right in saying that up to 
this day no other Hindu custom or usage 
has been proved by evidence as having been 
invariably observed by Cutchi Memons from 
ancient time, and it seems indisputable that, 
without such proof, it is not within the 
power of this Court to impose upon any 
sect of Mahomedans a Hindu usage or a 
rule of Hindu Law. There is little doubt 
that the legal profession is firmly convinced 
that Khojas and Cutchi Memons are to all 
intents and purposes Hindus, governed by 
the Hindu Law of the joint family, of will 
cf inheritance and succession. But the founda¬ 
tion for that conviction rests on a few obiter 
dicta in reported cases which, as Beaman, J., 
has shown, do not rest on evidence or on any 
logical basis. 

If a Cutchi Memon dies intestate leaving 
sons and daughters, only his sons take shares 
in his estate, the daughters being entitled 
to maintenance instead of to a share as 
under Muhammadan Law. Starting with 

(2) G 13. 452 at p. 460. 
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that simple undisputed proposition I am 
asked to hold that the sons would take as 
joint tenants as if they were Hindus, that 
the property in their hands would be 
ancestral, and that their sons would acquire 
from birth an interest in such ancestral pro¬ 
perty. 

The argument is as follows:—It has been 
proved that there is a custom amongst Cutchi 
Memons that daughters are excluded from 
inheriting the estate of their father dying 
intestate. According to Hindu Law daughters 
do not take a share in their father’s estate, 
therefore, Cutchi Memons are governed by 
Hindu Law in all questions of inheritance aud 
succession. 

Accepting that for the moment as a sound 
conclusion, which in any event must, be cou- 
fined to intestate succession, the argument 
proceeds. Hindu brothers inheriting their 
father’s estate take as joint tenants. If they 
havesons, those sons acquire an interest at the 
same time, if they are born afterwards they 
acquire an interest by birth. Therefore 
whether such an after-born son acquires an 
interest by birth in the joint family pro¬ 
perty is a question of inheritance. But 
Cutchi Memons are governed by Hindu 
Law in question of inheritance. Therefore 
a Cutchi Memon acquires by birth an interest 
in propeity inherited by his father. 


1 am only now concerned with sons born 
after the inheritance has fallen in. It seems 
obvious that such sods under Hindu Law 
acquire an interest in the inherited property 
not by the law of inheritance but by the 
law of the joint family. For the distinction 
between co-parcenership and inheritance, see 
Francis O/iosal v. Qabri Ghosal (3). 

The law of inheritance and succession 
can only be applied to property which 
devolves on the death of the persons entitled 
to succeed under that law. There is no such 
thing under the Mitakshara as inheritance aud 
succession to joint family property. Such 

ily as a whole until 
partition Members of the family pass away 

new members are bom, the property remains’ 

the property of those members of the family 

who are alive at any patticular moment It 

is only when prope-ty ceases to be joint that 

the necessity arises for rules of inheritance 
and succession. 


{S) 31 B. 23; '6 Bom. L. K, 
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In other words the rules of inheritanoo 
and succession under Hindu Law apply only 
to separate or self-acquired property. The 
notions of joint family, joint family property, 
joint family business, are utterly unknown 
to Muhammadan Law. To conclude, there¬ 
fore, that because Cutchi Memons have' 
retained the rules of Hindu Law relating to 
inheritance and succession which can only 
be applied to separate property they have 
also retained the law of the joint family with 
all its far reaching consequences is absolutely 
illogical. In this case it is not suggested that 
Ebrahim left any property. His four sons 
are referred to in ike plaint in Suit No. 86 
of 1909, as the founders of the business 
of Ludha Ebrahim & Go. Nothing is 
said about their having inherited any pro¬ 
perty from Ebrahim. But if they had it 
would not make any difference. They were, 
therefore, partners in that business in equal 
shares. The shares of the two sous who died 
without issue devolved on Abdul Wahed and 
Noor Mahomed or their issue, not by survivor¬ 
ship but by inheritance. To call the assets of 
the firm joint family property (see paragraph . 
2 of the plaint in Suit No. 86 of 1909) was 
begging the question. Strictly speaking the 
suit should have been a suit for the adminis¬ 
tration of the estates of Abdul Waked and Noor 
Mahomed when the same result would have 
followed, one-half of the assets going to 
Abdul Sattar and the other half to the sons 
of Abdul Wahed subject to the claims of 
females to maintenance aud marriage ex¬ 
penses. Sulaiman and his brothers would 
then have held as tenants in common and 
there would have been no question whether 
their issue acquired an inters! in the assets 
by birth. 

In Mahomed Sidick v. Haji Ahmed (4) it 
was decided by Scott, J., that a Cutohi Memon 
had no power to dispose of ancestral family 
property by Will. If I am correct in think¬ 
ing that it has never been proved that Cutohi 
Memons have retained from ancient times the 
distinction recognized by Hirdu Law between 
ancestral and self-acquired property it must 
follow that the decision cannot be accepted 
ns an authority. In that case it was argued 
by Mr. In verarity, as it. has been argued by 
Mr. Setalvad before me, that the rule of 
Hindu Law whereby a son acquires an 
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interest in the joint family property by 
birth is not a rule of inheritance and succes¬ 
sion. I find from the original notes that the 
learned Judge has underlined his note of the 
argument which was taken down in extenso. 
I can find no answer to it, though I can 
sympathise with Mr. Jnverarity, who failed to 
convince the learned Judge that that argument 
was sound, for finding the Court against him 
now when trying to support that decision. 

I have already declined to follow it in a 
recent case in which it was contended that 
Khojas were governed by the Hindu Law 
of Wills. I held that Khojas were in the 
matter of Wills governed by Muhammadan 
Law unless a custom to the contrary had 
been proved, and I pointed out that in all the 
cases then cited to me, which have now been 
so exhaustively analysed by Beaman, J., no 
trace could be found of the proof of any such 
custom. 

I have been referred to passages in Broom's 
Legal Maxims (7th Edition) on the judicial 
rule stare decisis. The learned author 
remarks at page 119:— 

Our common law system, as remarked by 
a learned Judge, consists in the applying to 
hew combinations of circumstances those 
rules of law which we derive from legal 
principles and judicial precedents; and tor 
the sake of attaining uniformity, consistency, 
and certainty, we must apply those rules, 
where they are not plainly unreasonable and 
inconvenient, to all cases which arise, and 
we are not at liberty to rejeot them, and to 
abandon all analogy to them, in those to which 
they have not yet been judicially applied, 
because we think that the rules are not as 
convenient and reasonable as we ourselves 
could have devised.” 

Those remarks were intended to apply to 
the decisions of English Judges, which were 
oonsideredasdetermining what was the estab¬ 
lished custom of the realm, though in fact 
they made law. But at page 121, I find the 
following passage: — 

The judicial rule —stare decisis —does, how¬ 
ever, admit of exceptions, where the former 
determination is most evidently contrary to 
reason. But, even in such cases, subsequent 
Judges do not pretend to make a new law, 
but to vindicate the old one from misrepre¬ 
sentation. For, if it be found that the former 
decision is manifestly absurd or unjust, it is 
declared, not that such a sentence waB 


bad lawt but that it was not law ; that is, that 
it is not the established custom of the 
realm, as has been erroneously determined.” 

As there is no common law of India the 
decisions of Indian Judges do nob determine 
w hat is the established custom of the country, 
but letting that pass and applying the above 
remarks as far as possible to the decisions 
of this Court on the question before me, 
which are by no means uniform, certain and 
consistent, I consider 1 am entitled to hold 
that as Mahomedans are governed by 
Muhammadan Law, unless a custom to the 
contrary has been proved, if there be any 
previous decision of this Court that Cutchi 
Memons are governed by the Hindu Law of 
the joint family, it is manifestly contrary to 
reason if it depends, not upon evidence that 
there is such a custom, but upon the argu¬ 
ment that the Hindu Law of inheritance 
and succession includes the law of the joint 
family. 

I am all the more fortified in coming to 
this conclusion considering the peculiar 
facts of this case. It is not the case of a 
Cutchi Memon setting up an ancient custom 
that Cutchi Memons on their conversion from 
• Hinduism many centuries ago retained the 
Hindu Law of inheritance and succession and 
consequently the Hindu Law of the joint 
family. Here I have a Hindu and a Parsee 
who, having obtained decrees against a 
Cutchi Memon, extract from him as a 
condition for his release from arrest in 
execution of those decrees an agreement to 
mortgage the interest he was supposed to 
have acquired by birth iu properties alleged 
to be joint family properties in the sense 
in which that term is used amongst Hindus. 
He now denies he has any such interest. 

.It may be that in recent years Cutchi 
Memons have been forced by the above- 
mentioned decisions and by the opinions 
of their legal advisers to believe that they 
are subject to the Hindu Law of the joint 
family, but even if they have in consequence 
come to recognize the distinction according 
to that law between ancestral aud self- 
acquired property, they are still entitled to 
ask this Court to hold that they are governed 
by Muhammadan Law. In this case the plaint¬ 
iffs rely entirely on the argument that a 
Cutchi Memon son acquires by birth an 
interest in property inherited by his father, 
by the law of inheritance aud succession. 
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This armament, in ray opinion, will nob baar 
analysis aud is manifestly unsound. 

The result is that the suit on this fiading 
must be dismissed with costs. 

Suit dismissel. 

Attorneys for the Plaiutiffs: Messrs. 
Matubhai, Jamietram and Madan 

Attorneys for the Defendants: Messrs. Payne 
S' Co. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 390 op 1913. 

February 24, 1914. 

Present :— Mr. Justice Seshagiri Aiyar. 
SUBBARAYA REDDIAR — Plaint. tv— 

Petitioner 


versus 

RAJAGOPALA REDDIAR and others — 
Dependants — Respondents. 

'transfer of Property Act (IV oj 1882), s. 55 
— Vendor and purchaser —Sate—Title, covenant foi — 
Implied covenant — Vendee obtaining possession under 
voidable sale—Sale subsequently set aside—Suit to 
recover consideration money — Cause <>J action. 

In the absencoof any express covenant to the con¬ 
trary, the statutory guarantee for good title is always 
implied in every contract of sale under section 55 of 
the Transfer of Property Act. and discovery of defects 
in title does not take away purchaser’s right to be in- 
demnitiod. 

Where a conveyance is prima Jacic unimpeachable, 
a knowledge of the defects in title should not bo 
imputed to the vendee for the mere circumstance 
that he had knowledge of a deed of release, which, 
when legally construed, would throw a cloud on the 
vendor’s title, and the principle of caveat cm pi or would 
not apply to such a case. 

Paye v. Midland Railway Company (iK'Jt) 1 . (Jli. D 

11; 63 L. J. Ch. 126; 7 R. 21; 70 L. T. 11 ; -12 W. K. 
116, referred to. 

Where a sale is only voidable at the instance of a 
third person and possession is taken by the pur¬ 
chaser iiuder such sale, the cause of action for a suit 
to recover the consideration money arises when the 

possession of the purchaser is disturbed and not till 
then. 


Raui'inatha Aiyar v. Ozlialoor Pathinscrri Raman 
Xainbudripad, 21 Ind. Cas. 740; 1 L. W. 110; (1013) 
M. W. N. 1029, 11 M. L. '1'. oil, l[aunman Kamat v. 
Uanumin Mawlur, Id C. 123; 18 I. A. 158; /,* ,ssu Ku - 
v. Dhum Singh, 11 A. 47; 15 I. A. 2il ; Sar. P. C. J . 
260; 12 Ind. Jur.-150, Narsinj Si-ibhak is Marwadi v 
Pachu Rambakos Mar wadi, 20 Ind. Cas. 25 1- 15 Bom’ 
L. U. 559; 37 B. 538, followed. 

Ardcsir v. Vajcsingh, 25 B. 593; 3 Bom. L. R 
190, Shiv RamCovind Desai v. Rd Daji Detai *>6 |) ’ 
519; 4 Bom. L. R. 310, Amrita Lai Ragchi .V. Jogcndra 

Lai Chowihury, 15 iud. (’as. 707; 10 0. 187 

distinguished. ’ 
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Rajagopalan v. Ihirpanathal Thambiran , 30 M. 

316; 17 M. L. J. 149, Sriramulu v. Chinna Venkata - 
sami, 25 M. 396; Venkata Xarasimhulu v. Peramma, 
18 M. 173, followed. 

Obiter .—The same piinciple applies even whero 
possession is taken under an invalid sale, but whore 
no possession is delivered the cause of action arises 
on the date of sale. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Tinnevelly, iu Small Cause Suit No, 1934 
of 1912. 

Mr. 0. S. Venkatachariar , for the Peti¬ 
tioner. 

Mr. S. T. Srinivasagopalacliaricxr , for the 
Respondents. 

JUDGMENT.—The facts of this case are 
not iu dispute. One Subbaraya Reddiar was 
the original owner of the properties now 
conveyed to the plaint iff. At his death his 
widow, Kanthammal, took possession of the 
properties of her husband; Gnanammal, the 
mother of Subbaraya Reddiar, executed in 
1892 a deed of release of her claims in favour 
of Kanthammal. On the 23rd August 1900, 
Kanthammal executed a release of her rights 
in favour of the father of defendants Nos. 1 
and 2 and the 3rd defendant. They are 
said to be the reversioners to the estate of 
Subbaraya Reddiar. In this release deed, 
executed by Kanthammal, reference is made 
to the release obtained by her from her 
mother-in-law. The father of defendants 
Nos. 1 and 2 and tho 3rd defendant by his 
guardian executed on the same day a sale- 
deed to the plaintiffs. Plaintiffs were put 
in possession. Kanthammal died in 1904. 
In 1910 Gnanammal brought a suit to 
recover possession of the properties from the 
plaiutiffs on the ground that her release of 
1892 only related to her right to maintenance 
and that her l ight to succeed to her son’s 
estate which accrued to her after the death 
of Kauthammal was not affected by the 
release. To that suit the plaiutiffs and 
defendants were all parties. Gnanammal 
succeeded in her suit aud she obtained pos¬ 
session of tho property from the plaiutiffs 
in 1911. Tliis suit was brought within a 
yoir of the dispossession The plaintiffs’ 
present, suit, is to recover ths amount paid 
by them to the father of defendants Nos. 1 
and 2 and tho mother of the 3rd defendant, 
on tho ground that the consideration for the 
sale tailed whou Gnanammal deprived tho 
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plaintiffs of possession of the properties. If 
Article 62 or 97 of the Limitation Act applied 
the suit will be in time. 

Mr. Srinivasa Gopalachariar contended 
that no such suit would lie and if the suit 
were entertainable, the cause of action hav¬ 
ing arisen on the date of the sale, viz., the 
23rd August 1900, the suit was barred by 
limitation. Upon the first question as to 
whether the suit will lie, I have come to the 
conclusion that there is no bar to the suit. 
The contention for the counter-petitioner is 
that as there is no express covenant for title 
and as the plaintiffs took with full know¬ 
ledge of the infirmities of title, the principle 
of caveat emptor applies and there is no 
cause of action. In India there i3 a statu¬ 
tory guarantee for good title unle33 the same 
is excluded by the contract of parties. 
(vide section 55, clause 2, of the Transfer of 
Property Act). The question of the know¬ 
ledge of the purchaser does not affect the 
rights to be indemnified under the Indian 
Statute Law. Even in England, if on the 
face of the conveyance a prima facie title is 
secured, knowledge of facts which may lead 
to the discovery of flaws will nob affect the 
claim to compensation. [See Page v. Mid¬ 
land Railway Company (I)J. In the present 
case, the conveyance was prima facie unim¬ 
peachable, and I do not think the construc¬ 
tion to which the release of Gnanammal lent 
itself in the eye of law can be said to be 
knowledge of the defect of title: 

On the second question as to when the oause 
of action for damages arose, a very large 
number cf cases were quoted before me. 
Theze cases car, roughly speaking, be classified 
under three heads, (a) where from the incep¬ 
tion the vendor had no title to convey and 
the vendee 1 as not been put in possession 
cf the property: (6) where the sale is only 
voidable on the objection of third parties 
and possession is taken under the voidable 
salt; and (c) where though the title is known 
to be imperfect, the contract is in part carried 
out by giving possession of the properties. 
In the first class of cases, the starting point 
of limitation will be the date of the sale. 
That is Mr. Justice Bakewell’s view in K. 
A. Ramanatha Aiyar v. Ozhaloor Pathiriserri 

(1) (1894) 1 Ch. 11; 63 L. J. Oh. 126; 7 R. 24; 70 L. 
T. 14; 42 W. R. 116. 


Raman Nambudripid (2); aud I do not 
think Mr. Justice Miller dissents from that 
view. That is not the present case. In 
the second class of cases the cause of action 
can arise only when it is found that there 
is no good title. The party is in possession 
and that is what at the outset under a con¬ 
tract of sale a purchaser is entitled to, and 
so long as his possession is not disturbed, 
he is not damnified. The cause of action 
will, therefore, arise when his right to 
continue in po9session is disturbed. The 
decisions of the Judicial Committee of the 
Privy Council in Pianuman Kamat v. TIanu - 
man Mandur (3) and in Bassu Kumar v. 
Dhum Singh (4) are authorities for this 
position. In the third class of cases also 
it is said that the cause of action will arise 
only on the disturbance of possession. No 
question of concurrence of third parties 
either to avoid or perfect the tide arises 
in this case. The most recent authority 
for this proposition is Narsing Shivbakars 
Marwadi v. Pachu Rambakas Manvadi (5). 
Mr. Justice Miller, in the case reported as 
K. A. Ramanatha Aiyar v. Azhofcor Pathiri - 
serri Raman Kiambudripad (2), gives a 
qualified assent to the proposition laid 

down in that case. I do not find Mr. 

Justice Bikewell expressing his dissent 
from the view taken in that case. I agree 
with the view taken by Mr. Justice Miller 
that it is impossible to see “how the sale 
can be said to have been without considera¬ 
tion and consequently void ah initio where 
possession has been given under the contract 
of sale”. The case before me, properly 
speaking, comes under the second class. If 
the widow, Gnanammal, did not recover 
possession the plaintiff would never have 
been disturbed. The sale was not void 
ab initio. It was only voidable if Gnanammal 
chose to avoid it; even if this view is not 
correct, I am prepared to hold that this 
case comes under the third class of cases 
where under an invalid contract possession 
had been given; until that possession is 
interfered with, the purchaser is not 
bound to ask for the return of his purcbase- 

(2) 2L Ind. Cas. 740; 14 M. L. T. 524; 1 L. W. 110; 
(1913) M. VV. N. 1029. 

(3) 19 C. 123; 18 I. A. 158. 

(4) 11 A. 47; 15 I. A. 211; 5 Sar P. C. J. 260; 12 
lnd. Jur. 450. 

(5) 2) Ind. Ca3. 251; 37 B. 538; 15 Bom. L. R, 559 
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money on the possible ground that at some 
future time his sale may be impeached. I, 
therefore, hold that the cause of action for 
this suit arose only when under the decree 
obtained by Gnanammal the possession of 
the plaintiff was disturbed. The decisions 
of Ardesir v. Vaiedng (6), Shiviram Go And 
Desm v. Bal Daji Desni (7) and Amrita Lai 
Bag chi v Jogendra Lai Ghowdry ( 8 ), all 
relate to cases where no possession passed 
to the vendee and consequently the con¬ 
sideration failed at the date of the sale. 
They have no bearing on the present case. 
On the other hand the judgments reported 
a 3 Rajagopilan v. Thirup withal Thamhrian 

(9) , Srir.imuln v. Chinn* Venkatasami 

(10) and Venkat innasimhulu v. Pernmma 
(ID are cases where possession passed to 
the vendee and there was subsequent 
deprivation of possession. The Subordinate 
Judge is, therefore, wrong in holding that 
the plaintiff was not entitled to bring the 
suit to recover the purchase-money, that the 
cause of action arose on the date of the sale, 
and that the suit is barred by limitation. 

1 reverse the decree of the Subordinate 
Judge and direct him to restore the case to 
his file and dispose of it according to law, 
costs to abide the result. 

Decree reversed. 

(6) 25 13. 593; 3 Bom. L. It. 190. 

(7) 26 13. 519; 4 Bom. L. R. 310. 

(8) 15 Inch Cas. 707; 40 C. 187. 

(9) 17 M. L. J. 149; 30 M. 310. 

GO) 25 M. 396. 

(II) 18 M. 173, 


MADRAS HIGH COURT. 

Civil Revision Petition No. 354 ok 1913. 

February 24, 1914. 

Present'. —Mr. Justice Seshagiri Aiyar. 

P. RAMASAMI NAlDU— Defendant_. 

Petitioner 


versus 

VENKATARAMANJULU NA1DU 

AND ANOTHER — PLAINTIFFS-RESPONDENTS 

Civil Procedure Code (Act I*of 1908), *. 115 — ///,,/, 
Court's power of revision —Landlord and tenant —Tone 
for jived term—Sir months' notice given before orpin, of 
term—Jurisdiction-Presidency Small Cause < 'ourt 
when can piss order under section 41 — Preside,,,*,] 
Small Cause Courts Act (XV of 1882), 41 —Pres idene', 

Small Cause Courts Act (/ of 1 895). 


A High Court lias power umlor suction 115 c ,f th 


U 


Code of Civil Procedure, to revise the proceedings 
under seotion 41 of the Presidency Court of Small 
Causes Act. 

Ismailie Ibrahimji Nagree v. M. C. Macleod , 31 B. 138* 
8 Bom. L. R. 969; Ualadhar Haiti v. Choyatonna Haiti * 
30 C. 588; Sarat Chandra Singh v. Brojo Lai Hukerji 
30 C.986; Ram Dhin Bania v. Sew Baksh Singh , 6 Ind 
Cas. 473; 14 C. W. N. 806, 37 C. 714, followed. 

Where a lease is for a fixed term and then the ten¬ 
ancy is determinable on notice, the notice cannot be 
given until after the expiration of the fixed term. 

Where in such a caso one notice was given be¬ 
fore and another after the expiry of the fixed 
period: 

Held, that the first notice was premature and the 
second insufficient inasmuch as it did not give six 
months’ time as provided in the agreement. 

Thompson v. Haberly , 2 Camp. 573, distinguished. 

Brown v. Symons, 8 C. B. (n. 8.) 208; 29 L. J. C. P. 
251; 6 Jur. (n. s ) 1079; 8 W. R. 460; 125 R. R. 627; 2 
L. T. 323; 141 Eng. Rep. 1145 and Cannon Brewery v, 
Nash, 77 L. T. 648; 14 T. L. R. 158, followed. 

Whore discretion is to bo oxercised by Subordinate 
Courts, a High Court will ordinarily refuse to inter¬ 
fere if petitioner lias other remedies, but where want 
of jurisdiction of tho Subordinate Court has beeu es¬ 
tablished, no question of the exorcise of discretion 
arisos and a High Court caunot condone this. 

Undor section 41 of the Presidency Small Cause 
Courts Act tho Court lias jurisdiction to deliver pos¬ 
session only when tho teuanoy has determined and, 
thoroforo, whoro tho Court has delivered possession 
boforo tho determination of tho tonauoy, its order is 
wrong and open to revision. 

Amritrav Krishna Deshpandc v. Balkrishna Oanesh 
Amrapurkar, 11 B. 488, followed. 

The provision as to now trials contained in 
Chapter VI of tho Presidency Small Cause Courts Act 
does not apply to proceedings uudor section 41 of 
tho Act. 

Ramkrishna Sitaram v. Haji Da wood Ismail, 31 B. 
259, 9 Bom. L. R. 208, foliowod. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the Presidency Court of Small 
Causes at Madras iu Ejectment Suit No. 91 
of 1913. 

Dewan Bahadur A/. 0 . Parlhisarathy 

Aiyangar (with him Mr. K. V. Krishnasw imy 
Aiyar j, for the Petitioner. 

Mr. N. Ghatidra Sekhata Aiyar , (for Mr. 

O. P. liamaswamy Aiyar), for the Respond¬ 
ents. 

JUDGMENT.—This was a proceeding iu 
ejectment under section 41 of the Presidency 
bmall Cause Courts Act. Defendant executed 
a rental agreement, on the 14th June 189 7 


agreeing to occupy the site for 15 years by 
building a ^ house on it. The agreement 
provides; In case you require the afore¬ 
said land if you give me six months* previous 
notice after the afoiesaid 15 years, 1 shall 
accordingly vacate the laud, remove the 
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superstructure I had built thereon and put 
you in possession of if,” Plaintiff ? ave two 
notices, one in October 1911 and another 
on the 13th December 1912, claiming posses- 
sion on the 31st of that month. Plaintiff’s 
case is that the tenancy came to an end by 
efflux of time on the 14th of .T QDe 1912 and 
that as he gave notice in October 1911 
defendant was bound to vacate the pre¬ 
mises. Defendant contended that the first 
notice was bad as it, was before the 15 years 
were over, that the 2 nd notics did not 
terminate the tenancy as it did not 
allow six months’ time to vacate, and that the 
Smal Cause Court had no jurisdiction to 
entertain the application under section 41 
The learned third Judge of the Small Cause 
Court overruled these objections and gave 
possession to the plaintiff directing that “the 
defendant should remove the superstructure 

foi J 8 .. 00 ?!r d , deIiver the 8ite on 1st May 
lyitf. Defendant moves fhe High Court 

to revise this order. A preliminary objection 
is taken to the jurisdiction of the High Court 
to entertain the revision petition. Mr. 
Chandra feekhara Aiyar, who appeared for the 
plaintiff, has argued this point very fuliy 
and clearly before me. His contention is 
that under section 8 of Act Y of 1908 only 
certain sections of the Code of Civil Pro¬ 
cedure were made applicable to suits or 
proceedings of Small Cause Courts, and 
that section 115 is not one of those sections. 

He also contended that as seotion 23 of Act 
XV" of 1882, which related to the provisions 
of the Code of Civil Procedure applicable 
to Presidency Small Cause Courts, was 

as the said 

section referred to the Schedule which made 
section 622 of the old Code corresponding 
to section 115 of the present Code appli¬ 
cable to Small Cause Courts, by implication 
the power of the High Court to interfere in 
revision under section 115 was taken away 
and he quoted Ismailji Ibrahim,i filagree v! 
fib. O. Macleod ( 1 ) in support of this posi¬ 
tion. Section 8 of the Code cf Civil Pro¬ 
cedure enumerates the sections which are 
made applicable “to aEy suit or proceeding 
in any Court of Small Causes.” The petition 
before me is not a suit or proceeding in a 
Small Cause Court. Nor does the repeal of 
section 23 affect the question. It was due to 


573 


fiined Ct that the C, ' Vil Proce <5nre Code con- 
tamed provisions relating to the revisional 

powers of the High Court and it waa 

unnecessary to provide for it in the 
—T COnrtS , Act As re gards Is mail ii 

thlt Vr* fT 6 R ' °‘ Macleod W it is true 
jwk Justloe Bea raan expressed a doubfc 
whether section 622 of the old Code was 

appl,cable to applications to revise suits ? 

proceedings for Small Cause Courts But 

he learned Judge gives no reason for his 

conclusion. There can be no doubt that the 

language of section 115 is in terms apS® 

““r ssr-'ax p rir F i: 

1908 ^a^d ° OU t rt ( V R d6 8eCti0Q 3 of ^ of 
1~08 and section 6 of Act XIV of 1882) 

Therefore, unless by any express provision 

it w P< Tl 6 H,gh °° Urt i8 take ° awly 

fc Will have jurisdiction to revise fhJ 
proceedings of Small Cause Courts 
practice ,n this Presidency has been f 
entertain these applications. I am fortifled 

High 00^7 y 5*, , de ° iSi0n ° f the 0a 'cutta 

MaM (2) in ? n f ar v ' Ohoytonna 

Irah d) 1 Ram Dlun v. Sewbaksh 

„ 9k r (3 ' and Harat Ohandra Singh v 
Br° o Lai Mukerji (4) the learned Judges 
of the Calcutta High Court came to the 
conclusion that the High Court was com 
petent to exercise revisions] jurisdiction but 

petltions should be disposed 

°f R 8 8lU ' Dg in the Original Side 
of the High Court. That is not the practice 
which has been adopted by the Madras High 
Court. I must overrule the preliminary 
objection and hold that the High Court has 
power to revise the proceeding under seeH„ 

115 of the Code of Civil Procedure “ 

On the merits the question turns upon 
the construction to be placed on the rent?] 
agreement Mr. Parthasarathy Aiyangar 
for the petitioner, contends that the languag^ 
of the rental agreement imports that the 
defendant was not to be disturbed under anv 
crcums ance within the 15 years of his lease 
and that on the expiry of that period, thj 
plaintiff can recover possession only afterg vin» 
six montbs notice. It is contended on the other 
side that the term as to six months’ notice 
was inserted ,n order that the defendant 


(1) 31 B. 138; 8 Bora. L. R. 969. 


(2) 30 C. 5£8; 7 C. VV. X. 547. 

C3) 6 Iud. Cas. 473; 37 0. 714; 14 C. W N 
(4) 30 C. 986. y0G - 
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kno w at the end of the 15tb year 
that the landlord intends to eject h,m and 
that the notice of October 1911 is sufficient 
compliance with this condition I am unable 
to accept this construction. The language 
i8 plain and unambiguoue; and the parties 
apparently contemplated the continuance of 

the tenancy on the original terms a ter^ the 
fixed period was over, leaving to the landlord 

the right to claim possession after giving six 

months’ notice. I cannot acoept the conclu¬ 
sion of the learned Judge that the six months 
notice was to be anterior to the 15 years and 
not subsequent. There are no Indian 
authorities on the construction to be placed 
on similar clauses in rent agreements. Nor 
are the English authorities uniform. In 
Thompson v. Maberly (5) it was held that 
where a tenancy was “for 12 months certain 
and six months’ notice to quit afterwards, 
notice given to terminate the tenancy at the 
end of the first year was good. In Gardner 
v. Ingram (0) Lord Coleridge says this 
with reference to Thompson v. Maberly (5): 
“Mr. Cross relied on the case of Thompson v. 
Maberly (5) (uhi sup.) where Lord Ellenborough, 
C. J., stated that if premises are taken 
for ‘twelve months certain and six months’ 
notice to quit afterwards,’ the tenancy may 
be determined by a six months’ notice to 
quit expiring at the end of the first year.” 
That case is not, however, quite satisfactory, 
as it appears to have been decided on the 
meaning of the word certain, and as Lord 
Campbell points out in a note, the decision 
was for the plaintiff on another point, so 
that Lord Ellenborough’s observation was 
obiter. It is true that, in the case of 
Brown v. Symons (7) in the Common Pleas, 
which was an apprenticeship case and 
turned upon the words “for twelve months 
certain.’’ Thompson v. Maberly ( 5) (uhi sup) 
was cited in the agrument, and was not dis¬ 
approved of. But 1 think that in a case 
of a similar agreement where the word 
‘oertain’ does not occur, it would be veiy 
doubtful whether Thompson v. Maberly (5) 
(ubi. stip.) should be treated as an authority.” 
The same view was held by the Court of 
Appeal in Gannon Brewery Co., v. Nash (8). 

(5) 2 Camp. 573 

((',) 01 L. T. 729; 54 .1. P. 311. 

(7) R C. B. (N..O 208; 29 L. J. (!. l\ 251; t> f 7 itl . 
(n s ) 11,79; R W. R. ICO; 2 L. T. 323; 141 Kng. Rep. 

115; 125 P. It. 027. 

(R) 77 b. T. 04 8; 1 1 T. L. It. 15S. 


The oase, Brown v. Symons (7), related to the 
contract of service and does not affect the 
decision in the above cases. In Halsbary’s 
Laws of England, Volume XVIIT, page 414, 
the proposition is thus stated in the notes: 
“la general where there is a fixed term and 
then the tenancy is determinable on notice, 
the notice cannot, it seems, be given until 
after the expiration of the fixed term.** 
This view is in consonance with reason and 
justice. I, therefore, hold that the tenancy 
was not terminated by the notice of 
October 1911 and that the notice of the 
13bh of December 1912 was not sufficient. 

The farther question now arises, whether 
the Presidency Small Cause Court had juris¬ 
diction t.i direct possession to be given under 
section 41 of the Act. The second paragraph 
of that section makes the determination of 
the tenancy a condition precedent to the 
exercise of jurisdiction. It mu9h be re¬ 
membered that the power to pass orders 
relating to immoveable property is an ex¬ 
ceptional authority conferred on the Pre* 
sidency Small Cause Courts. The conditions 
under which this power can be exeroised 
must, therefore, be strictly complied with. 
If the conditions fail, the jurisdiction does 
not exist. It was argued before me that 
the defendant has other remedies and that 
he is not entitled to invoke the aid of the 
High Court’s levisional powers. A number 
of cases were quoted before me. I take the 
principle of these decisions to be that where 
there is discretion to be exercised, the High 
Court will ordinarily refuse to interfere, if 
the petitioner has other remedies; generally 
speaking, only cases which are sought, to be 
brought, under clause (c) of section 115 will 
be affected by this rule. I am of opinion 
that, where want of jurisdiction ha9 been 
established, no question of the exercise of 
discretion arises and that the High Court 
cannot condone ahsolnle waut. of jurisdiction. 
The decision of Mr. Justice West in 
Amritrav Krishna Veshpande v. Balkrtshna 
Ganesh Amraptirknr (9) is not. against this 
position. In tlie view that. I have taken of 
the light, of revision, it. is not necessary 
to consider whether the remedy by way of 
re-tiial is open t. > a party against whim an 
order under section 41 has luen passed. I ueed 


(9) 11 B. 4SS. 
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only mention that it has been decided in 
Bamknshna Sitiramv. Ha]i Dawood Ismail 
(10) that such proceedings should not 
be dealt with under Chapter VI of the Pre¬ 
sidency Small Cause Courts Act. 

The decision of the learned Judge must 
be set aside and the application under sec¬ 
tion 41 must be dismissed with costs through¬ 
out. 

, % Order set aside. 

(10) 31 B. 259; 9 Bom. L. B. 208. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit No. .*10:1 

CP 1911. 

F. C. Sofc- Court Suit No. 290 op 1907. 

February 10, 1914. 

Tresent: —Mr. Justice Macleod. 

In No. 30* op 1911. 

KING, KING & CO.— Plaintiff* 

In No. 290 op 1907. 

AMARCHAND HAZAR1 MAL & Co.— 

Plaintiffs 

%6Tl US 

MAJOR FRANCIS D. DAVIDSON — 

Defbpdant. 

Civil Procedure Code (Act V of] 908), s. 60— Attach . 
merit—Salary—Officer in Indian Army—Salary 
realized and distributed cannot be rejunded. 

Under section 60 of the Civil Procedure Code the 
salary of an officer in the Indian Army is exempt 
from attachment in execution of a decree. 

Where the salaiy of such an officer has been at¬ 
tached, realized and distributed among his creditors 
without any objection having been preferred he is not 
entitled to a refund of the same. 

Mr. Nicholson , for King, King & Co. 

Mr. Inierar ty y foi Defendant in Suit No. 303 

of 1911. 

Mr. Moos , for Amarcband. 

Mr. Captain t for Defendant in Suit No. 290 
of 1907. 

JUDGMENT.—Messrs. King, King and 
Co. obtained a decree sgainst Major Davidson, 
then a Captain in the Indian Army, in Suit 
No. 303 of 1911 on the 25th of July 1911 for 
a sum of Rs. 4,454-15-3 and costs and 
further interest. In execution of the said 
decree the plaintiffs attached a moiety of 
defendant’s pay, and in pursuance of such 
attachment the Deputy Controller of Military 
Accounts remitted to the Sheriff such moiety. 
Thereafter Amarcband Hajarimal & Co., who 
bad obtained a decree against thesamedefend¬ 
ant in Suit No. 290 of 1907 in the Court of 
the first Class Subordinate Judge at Poona, 
t-rapsraitted their decree to this Court for 

?• w # * % k * t % 


execution, and applied for rateable distribu¬ 
tion between themselves and Messrs. King, 
King & Co., under section 73 of the Civil Pro¬ 
cedure Code. Rupees 2,384-2-11 paid to the 
Sheriff as aforesaid have been rateably 
distributed between the two execution 

plaintiffs. There is now in the hauds of the 
Sheriff the further sum of Rs. 2,979-12 7 
which in the ordinary course would’be distril 
buted in like manner. But on the 20th of Janu¬ 
ary 1914 the defendant took out a summons 
1 " *he Poona Suit No. 290 of 1907, calling upon 
the plain tiffs to show cause why theattachment 
levied by them on the salary of the defendant 

p h0U o raised and why the sum of 

Ks. 2,684-2-11 recovered by the plaintiffs 

under such attachment should not be refunded. 
On the 24th of January the defendant 
took out a similar summons againstthe plaint¬ 
iffs in Suit No. 303 of 1911. I adjourned the 
summonses into Court, and they were argued 
before me on the 2nd of February. 

In the face of the decision of a Bench of 
this Court in Velchmd Ghaganlal v. Bourchier 
(U, Counsel for the plaintiffs were unable 
to contend that the attachment on the defend¬ 
ant’s pay could be continued. In that case 
the defendant was an Officer in a British 
Regiment; but the reasons given by the 
learned Judges for t heir decision apply 
equally to an cfficer in the Indian Army. I,, 
Calcutta Trades Association v. Byland (2) and 
in Watson v. Lloyd (3), the'defendants were 
c fficers of the Indian Staff Corps, and in 
both casts it was held that there was a 
distinction between an Officer of the Indian 
Staff Corps and an Officer of the Regular 
Forces. Bnt no reference was made to section 
190, sub-section 8, of the Army Act of 1881 

from which it is clear that Officers of the Indian 

Staff Corps orthe Indian Army arealso Offioers 
of HisMajesty’s Regular Forces. Nor in either 
of those cases was aDy reference made to sub- 
section 2, sub-clause (6), of section 266 of 
the Civil Procedure Code of 1882. This has 
been re-producad in section 60 of the Code 
of 1908, which was held in Velchand Ohhaganlal 
v. Bourchier (1) to be a bar to the Court, 
considering whether an officer in the Army 
fell within the definition of “public officer” 
given in the Civil Procedure Code. There- 


(1) 17 Inti. Cas. 13; 37 B. 2G ; 14 Bom 

(2) 21 C. 102; 1 C. W. N. 138. 

(3) 25 M. 402. 


L. R. 777. 
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,thei3 can be no doabt that the e en an g Appbai s No8. 356 TO 365 OP 1913. 

ntitled to receive his pay without any bRC March 2, 1914. 


fore tbepj can be no doabt that the defendant 
Entitled to receive his pay without any 
deduction, and that the attac men ,011 

by the plaintiffs in Sait No. 303 o 1911 

mast be raised. The Sheriff must alwpay 
to the defendant the sum of Rs. 2.9/0-*- 
which he realized under the attach meat and 
which has not yet been distributed between 

the plaintiffs. . ._ . 

The question whether the plaintiffs can he 

ordered to refund to the defendant, what has 
already been paid to them by the Shentt 
under the attachment depends on whether 
the money so received by them on be con¬ 
sidered as having been paid by the defendant 
under coercion, or money voluntarily pt' 
under a mistake of fact, it was admitted by 
the defendant’s Counsel that he bad had no 
objection to Messrs. King, King & Co. receiv¬ 
ing the moiety of his pay under ths attach¬ 
ment levied by them. It was only when he 
disaovered that the plaintiffs in the Poona suit 
were obtaining a share in that moiety that 

he decided to question the validity of the 

attachment. It must be taken, therefore, 
that the money paid out by the Sheriff was 
not money paid under coercion Nor was 

it money paid under a mistake of fact. It 
was paid because the defendant did not choose 

to apply to the Court to raise the attachment. 
If there was any mistake in the matter 
it was one of law, that is to say, the defend¬ 
ant must be taken as bavin* under mistake 
considered that the attachment, on his pay 
was permitted by law, though it is also 
possible that there was no mistake of any 
sort, the defendant preferring that. Messrs. 
King, King & Co. should be paid their debt 
in this manner. Therefore, in my opinion, 
defendant is not eutitled to a refund of what 
has already been paid out to the execution 


p resen t : — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 

VADDADI JAGANNADHA BlIUPATHI 
DEO GARU— Defendant— Appellant 

versus 

PADDALA APPATjASAWMY and others- 

Plaint.ffs —Respondents. 

Madras Estates Land Act (!»/ 1 ) ss 5 52 cl.(3) 

— Madras Local Boards Ac I (Mad. Act F of 1«S4), s. 7.1 

— Pattah when comes into force- Pattah under old Act 

— Land cess— Tenant, whether Unite to pay full cess 

Bent whether charge on produce in hand qf purchaser. 

Under section 58. Cause (3). of the Estates Land 
Act. a pattah tendered for a particular fash, comes 
into fome in that/.. sli, unless a pattah previously 
tendered for more than ono revenue year is in foroe on 

tH Where! therefore, the previous pattah tendered was 
under the old Act, and as such did not enure beyond 
the Jasli for which it was tendered, the provision of 
soction 53, clause (3), would not apply and the new 

pattah would become effective at onoe. 

Under section 73 of the Madras Boards Aot a 
landlord can claim only half of the land cess from the 
tenant and, therefore, a provision to pay the full land 

cess cannot bo inserted in the pattah. . 

Section 5, clause (1), of the Estates Land Act 

provides that rent shall be the first charge upon the 
holding and the produce thereof, therefore, a provi- 
sion in the pattah to this effoct is superfluous. Tho 
charge does not extend when tho produce has passed 

into the hands of a purchaser. 

Sankarnami mamool is not part of the rent and a 
provision in tho pattah to pay it cannot be allowed. 

Krishna Chandra Sen v. Sushila Soondury Bassee, 26 
P , 111 . 30 . W. N. 60S. Swbramanian Chetti. v. 

Prince 'of Arcot, 2 M. 146; 4 lnd. Jur. 624, followed. 

Appeals against the decrees of the Distriot 
Court of Vizagapatam, in Appeals Suite 

Nc.s 943 and 894, 943 and 872, 944 and 875, 
945 and 873, 946 and 871 of 1911, preferred 
against those of the Sub-Colleotor of 
Narasapatam, in S. S. Nos. 19, 17, 20, 




plaintiffs. 

It was suggested in argument that the 
defendant might be estopped from claiming 
a refund; and it is quite possible that the 
plaintiffs may have acted upon the belief 
arising from the defendant making no attempt 
to dispute the attachment that he acquiesced 
in it. But as far as this ciae is concerned, 
there is no evidence on which a case of 

estoppel could he founded. 

Attorneys for the Plaintiffs: Messrs. 

Captain and Vaidya. 

Attorneys for the Defendant: Messrs. 
Oraigie , Blunt and Oaroe. 


The Hon’ble Mr B. N. Sarmn, for the 

Appellant. 

Mr. B. Narasimha Rao , for the Respond¬ 
ents. 

JUDGMENT. 

Sadasiva aiyar, J.—The defendant is the 
appellant in these ten Second Appeals No. 35S 
to 365 of 1913. These second appsals 
have arisen out of five suite brought by five 
tenants against their oommon laudlord, the 
defendant. As there were five appeals by 
the plaintiff and five appeals by the 
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defendant in the lower Appellate Court 
presented against the decisions of the Sub- 
Collector in the five suits, ten second 
appeals have been preferred to us against 
the ten decrees passed by the lower Appellate 
Court. 

The suits were brought by the tenants to 
have the terms of the pattah for fasli 1319, 
ascertained and for directing the defendant 
to tender proper pattahs for that fasli. The 
suits have been decreed in favour of the 
plaintiffs by the lower Appellate Court after 
making certain modifications in the terms of 
the cadapas tendered to the plaintiffs by 
the defendants* officials in fasli 1319 and 
which terms the defendant insisted on plaint¬ 
iffs* accepting without any modification or 
omission. Coming to the grounds in the 
memorandum of appeal, that is, those grounds 
which were argued before us, I thick that 
we cannot interfere with the findings of fact 
by the lower Appellate Court on the question 
whether the plaintiffs accepted with full 
knowledge the pattahs tendered to them 
by the defendant in fasli 1319 and on the 
question whether the plaintiffs did execute 
muchalikas with full knowledge and consent 
in favour of the defendant for the same 
fasli. The next point argued was that 
though the plaintiffs brought their suits in 
order to obtain pattahs for fasli 1319, the 
pattahs , with the terms decreed by the lower 
Appellate Court cannot legally come into 
force for the fasli 1319 itself. In support, 
of this argument, olause 3 of section 52 of 
the Madras Estates Lind Act is relied upon, 
or rather the proviso at the end of that clause. 
That proviso relates to a case where a pattah 
or muchalika has continued to be iu force for 
more revenue years than one, and the proviso 
enacts that in that case “no fresh pattah or 
muchalika for the same holding shall take 
effeot until the commencement of the revenue 
year next succeeding that in which such 
fresh pattah is decreed.” In order, therefore, 
to attract the terms of this proviso it is neces¬ 
sary for the defendant to show that any pattah 
has continued to be in force for more revenue 
years than one. It is argued that the pattci 
tendered and accepted in fasli 1318, or it 
may be even fasli 1317, was such a pattah. 
But so far as the pattah for fasli 1317 is 
concerned, it must have been tendered under 
tbe old Act, and I am of opinion that that 


pattah tendered for that particular fasli did 
not continue in fores beyond that fasli , 
because under the old Act of 1835 a pattah 
tendered for one fasli did not continue in 
force beyond that fasli. Id is only under 
the first sentence of clause 3 of section 52 
of the new Act that a pattah accepted for a 
single revenue year continues to remain in 
force till a fresh pattah is accepted, or decreed. 
If, however, reliance is placed on the facts 
that a pattah was accepted for fasli 1318 after 
the new Act came into force, aud that, that 
pattah would continue in force till a fresh 
pattah is decreed for a subsequent fasli , the 
reply is that the first sentence in clause 3 to 
section 52 itself says that a pattah for a 
revenue year shall remain in force only 
until the commencement of the revenue year 
for which a fresh pattah is decreed. As these 
suits were brought for fresh pattahs to be 
decreed for fasli 1319 and as they were 
decreed for that fasli, the pattah for fasli 1318 
even under the rule enacted in clause 3 
remained in force only until the commence¬ 
ment of the revenue year for which the fresh 
pattah was decreed, As., until the commence¬ 
ment of fasli 1319, and hence it was in force 
for only one year and had not continued in 
force for more revenue years than one. Accord¬ 
ingly the proviso at the end of clause 3 of 
section 52 is not applicable to the facts of 
these' cases. Then the other contentions of 
the appellants related to the terms of certain 
olauses of the cadapa tendered by! the defend¬ 
ant for fasli 1319, which terms have beon 
disallowed by the decrees of the lower Ap¬ 
pellate Court. The first clause of the cadapa 
provided that the tenaut shall pay the land 
cess at Re. 0-l-0per Rupee to the defendant’s 
officials, though under section 73 of the 
Local Boards Act the defendant can claim 
only half of the land cess from the tenant. 
It was argued that though the clause provides 
for the payment of the whole land cess os land 
cess by the tenant, we must presume that half 
of that land cess was really made payable by 
the tenant as rent aud that for the convenience 
of both the landlord and the tenant, that 
portion of the rent which is equivalent in 
amount to half thelandoess was made payable 
a 9 if it was half of the land cess itself. No 
foundation has been laid in the evidence for 
making such an extraordinary presumption 
and I must repel this contention. 
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Then it is said that clause 4 of the 
cadapa was wrongly disallowed by the lower 
Appellate Court. That clause provides 
that hist on the land shall be the first 
charge on the produce of the land. If 
that clause merely intended to give a charge 
to the landlord to the same extent as is given 
by section 5, clause 1, of the Madras Estates 
Land Act, then the clause is superfluous. But 
if that clause is intended to give the landlord 
ahighercharge, say a charge upon the produce 
of the land, even after the produce had passed 
into the possession of a purchaser from the 
tenant, then it is a charge which is unreason¬ 
able and the lower Court acted, in my opi¬ 
nion, rightly in refusing to give such an 
extended charge to the landlord. The next 
contention relates to clause 5. That again 
makes some provision in favour of the land¬ 
lord which is also provided for by section 

42, clause (a), of the Estates Land Act. If 

the landlord (defendant.) was intended to 
obtain the same benefit under this clause 5, 
as he is given by section 51 of the Estates 
Land Act, then clause 5 is superfluous. If he 
wants some more extended benefit, [the 
extension to be of a vague and undetermined 
character as I understand clause (5)], then 
the lower Appellate Court was justified in 
refusing to give him such a larger privilege. 

I he last contention relates to clause 10 of the 
endup a. That clause is to the effect that the 
tenant shall deliver at the house of the 
landlord s.inkarnami mamool , namely 

d seers of ghee, one cart-load of fuel* 
one cart-load of dry hay, jaggery and 
one cock. It is argued that this is 
of the rent. I am unable to accept , 
contention. It is a clause which comes at 
the very end, the penultimate 9th clause 
evidently being intended to be the last clause 
appropriate to a muchahka as such h 
the case of KrishnaChandra Sen v. Sushilc 
Soondury Dassee (1) it was held that when 
there was a stipulation for payment ol 
Rs 4 in lieu of certain quantities of jack 
fruit bamboos and fish and, where that 
st.pula ion was contained in a clause perfectly 
distinct from that containing the payment 
o rent which was payable in instalments 
(m this case also the rent was payable 
m instalments), that the provision for such a 

(1) use. 011 j 3 C. IV. N. 008. 


part 

this 


payment was nob a provision for payment 
of rent but for payment of presents. 
Further, on comparing all the five different 
endnpas in these appeals it will be seen 
that while the rent varies, this sankar - 
nnmi mamool payable by each tenant 
is exactly the same. This also indicates 
that san'tarnami mamool is not part of 
the rent as it does not vary with the extent 
of the holding or the amount of the proper 
rent payable. It has also been pointed out 
by the lower Appellate Court that the land 
cess which is calculated at the rate of one 
anua in the rupee on the amount of the 
rent is not calculated upon the value of 
these sankarnami mamool presents. 
Hence I am clear that that these payments 
are no part of the rent. But then it is 
argued that even if it is not part of the rent, 
it is a sum which has been lawfully payable 
under the contract between the landlord 
and the tenant before the new Act came 
into force; and that such a payment has 
not been rendered unlawful by any provision 
contained in the new Act. 1 am not quite 
sure that even under the old Act, the promise 
to make these presents was a lawful oontraot 
which could be legally enforced. I think 
that even as the agreement to make snob 
presents does not come under the definition 
of a contract, whioh requires consideration to 
support it (for however long such payment 
might have been made by the tenant out 
of respect to the landlord), it was not 
legally enforcible payment even when the 
old Act. was in force. Eveu if for aguments 
sake it. be assumed that it was an 
enforcible agreement, under the old Act, 
it. seems to me, that, section 143 of the 
piesent. Act debars the landlord from exact¬ 
ing from his tenants under any name or 
any pretence anything in addition to the 
rent lawfully payable." As I have found 
that, this is not. rent, it caimot be recovered 
by the landlord even if it is something other 
than the rent which is lawfully payable 
under the provisions of the new Act. 

In the result. 1 would dismiss all these 
ten second appeals with one set of oosts in 
each of the five pairs of connected appeals. 

St shagi ri Aiyak, J.—I entirely agree; I 
Wish to add a few words only with reference 
to two of the points argued before ns. Read¬ 
ing clauses 2 and 3 of section 52 of the 
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Estates Land Act it seems clear to me that 

the object of the Legislature was, where 

there has been a consolidated contract for 

• 

more than a year, that there should be no 
sudden change in the relationship of the 
parties, and that there should be a year of 
grace before the new conditions come into 
foroe. In this case, the only year for which 
pattah was tendered, was fasli 1318 after the 
Act came into force. This is not a case 
where under clause 2 there had been a con¬ 
tract for more than one revenue year and, 
therefore, the proviso to clause 3 of section 
52 has no application; the District Judge 
was right in his conclusion. 

As regards clause 10 in the pattah Mr. 
Sarma has strenuously argued that the 
items mentioned therein were lawfully 
recoverable by the Mookasadar under the 
old Aot, and as the Mookasa is in a hilly 
tract these payments entered in clause 10 
must be taken to have been part of the rent 
which was stipulated between the tenant 
and the Mookasadar, and as such, it is claim¬ 
able as rent. Mr. Sarma concedes that 
unless he can bring these payments under 
the designation of “rent lawfully payable” 
mentioned in section 143 his argument 
must fail. In the first place, the fact that 
lie himself never paid to Government the road- 
cess calculated upon this amount is against 
his claiming this amount as rent. Nor does 
he levy from the tenant local cess under 
section 73 of the Madras Local 'Boards Act 
upon these items. Therefore, it is clear that 
these items have never been regarded as 
rent. I think that these payments originated 
in a mamool to grant supplies to the Mooka¬ 
sadar or his officials who come to inspect 
the holding each year, and they have continued 
to be paid voluntarily by the tenant to the 
Mookasadar. As pointed out by the learned 
Chief Justice and Sir T. Muthusamy Ayyar, J. 
in Subramanian Chetti v. Prince of 
Arcot (2), payments of this nature cannot 
be regarded as rent. If they are not rent, 
section 143 is a complete bar and the 
plaintiff is not entitled to recover them. 

I, therefore, concur in holding that the 

second appeals should be dismissed with 

% 

costs. 

Appeals dismissed. 

I (2) 2 M.I146; 4 Ind. Jur. 624. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1555 of 1910. 

April 2, 1914. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Chapman. 

Maharaia BIRENDRA KISHORE 
MANIKYA BAHADUR— Plaintiff — 

Appellant 

versus 

JINA GAZI AND ANOTHER—DEFENDANTS- 

Respondents. 

Landlord and tenant— Kabuliat taken at enhanced 
rate on promise to grant pattah including extra land in 
tenant’s holding — Grant of pattah but not including pi'o- 
mised land—Promised land in tenant's possession—Suit 
for recovery —Pattah invalid—Oral Settlement before 
pattah, whether effectual—Bengal Tenancy Act (VIII of 
1885), s. 29. 

The defendant originally held a jama of Rs. 24 
under the plaintiff which did not include the lands 
now in dispute. At the Settlement in 1897, the jama 
upon that holding was increased to Rs. 29-8. 
Subsequently the defendant was found in possession 
of these disputed lands and he agreed to pay Rs. 38-8 
for his holding provided that the disputed land 
were included in that Settlement. The defend¬ 
ant executed a kabuliat and the plaintiff agreed to 
grant a pattah of all the lands, but, as a matter of fact, 
the pattah which he granted did not include 
the disputed lands. The plaintiff sued for recovery 
of possession or in the alternative for Rs. 37-2 as rent 
and cesses: 

Held, (1) that the pattah was invalid under section 
29 of the Bengal Tenancy Act as well as under section 
113; 

(2) that the jama stated in the kabuliat was void 
and not by law recoverable by the plaintiff; 

(3; that nothing more could be given to him in 
any^case as there had been already an illegal en¬ 
hancement; ° 

(4) that a go-by must be given to the pattah , 
and the oral Settlement before it was given 
effect to; 

Duiga Prosad Sureka v. Bhajan Lall Lohea , 31 C. 6 14- 
14 M. L. J. 196; 5 Bora. L. R. 498; 8 C. W. N. 489- 31 
I. A. 122 (P. C.), applied. 

(5) that the plaintiff had no claim to recover 
the land, nor could any more rent as claimed be 
decreed to him. 

Appeal from the decree of the Sub-Judge 
of Tipperah, dated January 27th, 1910, 
affirming that of the Sadar Munsif, dated 
June 2lst, 1909. 

Babu Qobinda Ohandra Dey Roy , for the 
Appellant. 

Babu Dhirendra Lai Kastagir y for the 
Respondents. 

JUDGMENT.—This appeal arises out 
of a suit for recovery of khas possession of 
three plots of land measuring 6 kanis 17f 
gandas with mesne profits or in the alter- 
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native for the reoovery of Rs. 37-2 as rent 
and cesses by establishment of the plaintiff’s 
zemindari title. 

It appears that the defendants originally 
held a jama of Rs. 24 which did not include 
the lands now in dispute. At the Settlement 
in 1897 the jama upon that holding was 
incroaeed to Re. 29-8. Subsequently the de¬ 
fendant was found in possession of these 
disputed lauds and a criminal caso was 
brought, and the defendant No. 2 agreed 
to pay Rs. 38-8 for his holding, and his 
allegation is that his own lands and the 
land of Chuni Gazi which is the disputed 
land were included in that Settlement, and 
he executed a kabuliat of all the lands and 
it was agreed on behalf of the plaintiff 
that ho would grant a pattah of all tho 
lands. The learned Subordinate 
Judge found that in fact tho pittah and 
kabuliat were executed and registered, the 
plaintiff was ordered to produce the bundo • 
bust papers upon which both the pattah 
and kabuliat were admittedly founded and 
he declined to do so. This has been held 
by the Munsif as a fact strongly against him; 
but the defendant No. 2 has produced the 
pattah and the pattah shows that the dis¬ 
puted lands are not included in it, but only 
the defendant No. 2’s old lands, yet the 
rent has suddenly leapt up five years after 
the Settlemont to a iama of Rs. 38-8. 

Now this renders the pattah invalid 
under section 29 of the Bengal Tenancy 
Act as well as under section 113 for the 
rent settled at the Settlement cannot, he 
enhanced for the period of 15 years except 
on the ground of landlord’s improvement 
or subsequent alteration in the area of 
the holding. The landlord has not alleged 
any improvement and we oannot assume 
that there has beeu any alteration in the 
area of the holding except what is evidenced 
by what the learned Judge has found on 
independent evidence. The argument in 
appeal is that the terms of this document 
cannot be varied by oral evidence and that 
oral evidence cannot be accepted. But the 
jama stated in the document is void 
and is not by law recoverable by the plaintiff. 
As one of his prayers is for rent to bo fixed 
in addition upon this land now held by the 

defendant, it is clear that nothing more 

could be given to him in any case as there 


has been already an illegal enhancement. Bat 
the soundest way to deal with the document 
seems to be that in which their Lordships of 
the Judicial Committee * dealt with certain 
bought and sold notes in the case of Dutqx 
Prosad Sureka v. Bhajan Lall Lohea (1), it was 
there found that there was either by fraud or 
mistake a wrong figure inserted in the bought 
and sold note, which had been signed by the 
parties and which was the contract in the 
case. Sale, J., gave the plaintiff a deoree. On 
the case earning on appeal before the Appeal 
Bench of this Court the High Court express¬ 
ly held themselves bound by the terms of 
section 91 of the Evidence Act and allowed 
the appeal and dismissed the plaintiff’s suit. 
Their Lordships of the Judicial Committee 
say that the plaintiff had treated the falsified 
notes with more ceremony than they deserved 
and that his first prayer ought to have made 
no reference to the date of the documents as 
the date of the contract and that the second 
prayer of rectifying the contract in writing 
was unnecessary. Applying this principle 
to this case we must give the go by to this 
pattah altogether. It is a document which 
was executed after the original dooument 
evidencing the contract on the fiudings of the 
Subordinate Judge. There was a kobuliat 
first and that kabuliat was called for and has 
not been produced. But there was before 
the kabuliat an oral Settlement, and 'we can 
have no doubt from the coincidence of the 
rent, Rs. 9, for this extra land with the 
enhancement which appears in the pittah 
as illegal enhancement that that was what 
was agreed between the parties; and the 
pattah being clearly, either by oversight or 
by something worse, rendered void as far a 9 
the amount of rent is concerned on the area 
demised, we must deal with the case up)n 
the evidence as the learned Judge has done. 

1 lie whole case shows that the lower Courts 
have done justice and that the plaintiff has 
absolutely no claim to recover this laud. It 
is proved that he got Rs. 180 as na&ar aud 
his amla got Rs. 70 nazir from defendant 
No. 2 and it is proved that he is receiving 
this enhanoeed rent, which wonld be wholly 
illegal unless ho had demised this extra land 
to the defendant. 


„ ( , l J 31 °* 01 4; 14 M. L. J. UM- 6 Bom. L. R. 49$; 8 
C. W. N. 489; 31 [. d. 122 IP. C.). 
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We, therefore, think that the appeal must 
be dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal Against Order No. 230 of 1911. 

January 16, 1914. 

Present: —Mr. Justice Ayling and 
Mr. Justice Sadasiva Aiyar. 

S. SABAPATHI PILLAY (died) and other3 

—Plaintiffs —Appellants 

versus 

VANMAHALINGA P1LLAI and another — 

Defendants—Respondents. 

Civil Procedure Code (Act V of 1908), O. XXIII , r. 
3— Compromise of suit—Some terms of compromise 
beyond suit, whether to be made part of decree — 
Consideration Jor compromise — Decree, effect of — 
Execution, objection to such decree, whether can be 
taken in—Contract Act (IX of 1872), $$. 38, 51, 54 
—Reciprocal promises — Offer — Tender — Compensation. 

Where a certain term, which cannot lawfully be 
made part of a compromise decree, because it goes 
beyond the subject-matter, has once been made part 
of the decree, a party to the decree cannot, in execution , 
object to that term as not binding on him. An objec¬ 
tion to such a decree ought to be taken by way of 
appeal and cannot be urged when execution of the 
decree is sought. 

The Manager oj Sri Meenakshi Dcvastanam v. Abdul 
Kasim Sahib, 30 M. 421; 2 M. L. T. 349; 17 M. L. J. 
255, relied upon. 

Gurdeo Singh v. Chandrikz Singh and Chandrikah 
Singh v. Rash Behary Singh, 1 Ind. Cas. 913; 36 C. 193 
at, p. 223; 5 C. L. J. 611, not followed. 

The question whether any particular term of a 
petition of compromise incorporated in a decree 
relates to the suit or is cowered by its subject-matter 
must be decided from the frame of the suit, the 
relief claimed, and the relief allowed by the decree 
on adjustment by a lawful agreement. The mutual 
connection of the different parts of the relief granted 
by a consent decree is an important element for 
consideration in deciding whether any portion of the 
relief is within the scope of the suit. No hard and 
fast rule can be laid down, each case being cowered 
by its own facts. 

Gobinda Chandra Pal w. Divarkz Nath Paul, 35 C. 
837; 12 G. W. N. 8 49; 7 C. L. J. 492, followed. 

The terms and conditions, which arc the consider¬ 
ation for a compromise of the subject-mailer of a suit, 
must bo incorporated in the compromise decree aud 
have a binding effect, although they themselves go 
beyond the subject-matter of the suit. 

Gupta Narain Dass v. Bijoya Sundari Debya , 2 C. W. 
N. 663, Puma Chandra Sarkar v. Nil Madhub Nandi , 



5 C. W. N. 485, Jasimuddin Biswas w. Bhuban Jelini , 
34 C. 456 and Joti Kuruvetappa v. Izari Sirusappa, 
30 M. 478, rerlied upon. 

A mere offer by registered posted letter to deliwer 
something or rather the expression by a letter of a 
willingness or readiness to deliwer is not a proper 
offer. 

A sufficient tender of money is not made if the 
money is locked up in a box, nor of goods if they are 
enclosed in a cask which the other party is not al¬ 
lowed to open. Similarly, a mere offer by posted letter 
that the offeror is ready to execute a release without 
hawing a document of release ready to be deliwered is 
not a proper offer. 

The plea of tender is incomplete as an answer to an 
action (and, by analogy, as an answer to a defence) 
unless accompained by a tender in Court. 

Haji Abdul Rahman w. Haji Noor Mahomed , 16 B. 
141 and Behari Lai w. Ram Ghulam, 24 A. 461; A. W. 
N. (1902) 135, relied upon. 

(If A and B, the parties to a contract, consisting 
of reciprocal promises, fail to perform their respec- 
tiwe promises, the one (A) wilfully and the other (5) 
because he was not bound to fulfil hia part unless A 
had fulfilled his preliminary part, the contract comes 
to an end by the acts of both parties, A and B, ex - 
cept for the purpose of enabling the innocent party ( B ) to 
claim compensation from A.'') B, however, cannot claim 
the performance of the specific obligation undertaken 
by A under the contract after B had himself (though 
lawfully) put an end to it. If B wants to hold A to 
the specific performance of A’s contract, B must fulfil 
his own promise or make an unconditional continuing 
offer to fulfil his promise. 

Appeal against the order of the Coart of 
the Subordinate Judge of Mayavaram, dated 
6th day of July 1911 in Execution Petition 
No. 193 of 1910 in Original Suit No. 29 
of 1907. 

Mr. K % Ramachandra Aiyer , for the Appel¬ 
lants. 

Mr. K. Srinivasa Aiyanger, for the Re** 
spondents. 

This appeal coming on for hearing on the 
20th February 1913, the Court (Ben¬ 
son and Sundara Aiyar, JJ.) delivered the 
following 



JUDGMENT.—We. see no reason to differ 
from the finding of the Subordinate Judge 
with regard to the 1st and 2nd conditions to 
b9 fulfilled by the 1st defendant before the 
2nd and 3rd defendants could claim to take 
out execution for the amount in question. 
But the finding with regard to the 3rd con¬ 
dition is unsatisfactory. It is admitted that 
the plaintiff did not deposit in Court the 
amount that he was bouud to doposit, but 
the plaiutiff alleged in his objection petition 
that the 3rd defendant had taken an assign¬ 
ment of the decree in Original Suit No. 66 of 
1905 and brought to sale the properties 
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allotted to the plaintiff contrary to the obliga¬ 
tion undertaken by the let defendant to 
obtain a release of those properties from 
liability for the decree. If this allegation 
be true, they certainly cannot take out 
execution for the amount in question. We 
request the Subordinate Judge ts take 
evidence on the above question and submit 
his finding thereon; and also on the question 
whether the defendants were ready to fulfil 
their obligations under paragraph A (3) of 
the razinamah. We reserve the questions 
whether clause B of the razinamah can be 
treated as a pirt of the decree, a id, if so 
whether it is executable or should be regarded 
as declaratory. The findings will be submit¬ 
ted within two mouths after the receipt 
of this order and seven days will be 
allowed for 5ling—objections. 

In compliance with the order contained in 
the above judgment, the Subordinate Judge of 
Mayavaram submitted the following 

FINDINGS.—1. The following questions 
have been remitted by the High Court for 
findings: — 

(1) Whether as alleged by the plaintiff, 

the 3rd defendant has taken an 
assignment of the decree in Original 
Suit No. 66 of 1905 and brought 
to. sale the properties allotted to 
the plaintiff, contrary to the obliga¬ 
tion undertaken by the first- 
defendant to obtain a release of 
those properties from liability for 
the decree? 

(2) Whether the defend ants were ready 

to fulfil their obligations under 
paragraph A (3) of the razinamah? 
2. After the remand, the plaintiffs (re¬ 
spondents) have examined one witness and 
filed Exhibits 1 to 4 and defendants 
Nos. 2 aud 3 (petitioners) have filed 
Exhibits F and G. There is no doubt 
that the 3rd defendant has taken an assign¬ 
ment of the decree in Original Suit No. 66 
of 1905 of the Kurabakonam Sub-Court 
and brought to sale the properties charged 
under that decree which is a moiety of all 
the properties mortgaged including the 
properties allotted to the plaintiff. The 
3rd defendant has since purchased such 
properties aud obtained symbolical delivery 
too. Exhibit l is the assignment deed of 
the decree to the 3rd defendant. Exhibit II 


is a copy of the sale certificate t> the 3rd 
defendant aud Exhibit lit is the delivery 
ac 3 >unt. These are all admitted for the 
petitioners. The only quo3tion is whether 
these have been dons centrsry to the obliga¬ 
tion undertaken by the 1st defendant to 
obtain release of those properties^ (the 
properties allotted to the plaiutiff) from 
liability for the decreee." In considering 
that matter, it is first of all necessary 
to exactly understand the 3rd condition iQ 
paragraph A of the razinamah. It is 
this: The plaintiff undertakes to deposit 

Rs. 13,000 and interest as provided in four 
months of the razinamah and the defendants 
are charged with the obligation to get the re¬ 
lease of the plaintiff’s share of the properties 
from liability to the decree in Original Suit 
No. 66 of 1905 in 16 months from the date 
of the razinamah. That means that even 
after the deposit of the money into Court by 
the plaintiff, the defendants had apparently 
another twelve months’ time to get the 
release. 

3. Now it is ueoessary to note a few 
dates. The razinamah was ou the 9bh 
April 1908. So the plaintiff was bound 
to deposit the Rs. 13,000, and interest—it 
would have amounted to about Rs. 27,000 
then—by the 9th August 1908. The amount 
was not deposited within that time. The 
decree-holder in Original Suit No. 66 of 1905 
proceeded with the execution of that deoree 
and the sale was fixed for the 3rd March 
1909. In order to avert the sale, the 3rd 
defendant appears to have bargained for 
taking the assignment of the decree aud he 
is seen to have actually obtaiued the as¬ 
signment. as per Exhibit I on the 10th 
July 1909. It. may be noted that under the 
razinamah the dafeudantslNos. 1 to 3 are made 
liable to get. the release to the plaiutiff, 
Tn less than a mouth of the assignments 
we find the 3rd defendaut aud 1st defend¬ 
ant sending the registered notices, D and 
E, to the plaintiff on the 7th August 1909. 
Then the four months* time for the deposit 
by the plaintiff had long past aud even 
the sixteen months’ period withiu which 
the defendants were to act their part was 
to expire in two days more. By these 
registered notices, the plaintiff was eveu 
then called on to pay up the amount 
payable in a week and even fcheu there 
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was no response. In fact the plaintiff 
returned the registered notices refused. 
These notices, Exhibits D and E, show that the 
assignment to the 3rd defendant was net to 
circumvent the plaintiff, and that the defend* 
ants gave the plaintiff an opportunity of 
performing his part even at that late stage. 
In this state of matters it is futile for the 
plaintiff to contend that the 1st defendant 
was without the means to pay the balance of 
the amount due for the decree in Original 
Suit No. 65 of 1905 and that he would 
otherwise have deposited the amount due 
by him. Even granting that the 1st defend¬ 
ant had no means then, there were the 
defendants Nos. 2 and 3 who, as I have already 
said, were also responsible for getting the 
release and the plaintiff’s own witness admits 
that defendants Nos. 2 and 3 are rich men. 
Nor was it necessary that all the moneys due 
under the mortgage decrees should be 
paid for getting the release of the plaint¬ 
iffs portion of the properties. In 

paragraph 5 of the counter-petition, the 
plaintiff states that he tendered the 

amount to the original plaintiff in Original 
Suit No. 66 (Murugappa Chetty) 
but that he refused to receive it and give a 
release. That is not the undertaking iu the 
razinamah and there is no proof of such 
tender. Exhibits F and G show that Muru¬ 
gappa Chetti’s heirs applied for executmn of 
the decree more than once. The plaintiff’s 
witness admits that plaintiff had notice of 
such petitions. Still he is not shown to 
have opposed the execution on any ground. 
Not even after the petitioners applied for 
execution in this oase does the plaintiff 
appear to have offered to deposit the 
amount. Under these circumstances, I can¬ 
not say that the assignment to the 3rd 
defendant was contrary to the obligation laid 
by the razinamah and I must hold that the 
defendants were ready to fulfil their 
obligations. 

This appeal coming again for hearing on 
16bh of January 1914, after the return 
of the findings upon the issues referred 
by this Court to the Subordinate Judge 
of Mayavaram, and having stood over 
for consideration till this day, the Court 
delivered the following 

JUDGMENT. 

Sadasiva Aiyar, J.—The judgment-debtor 
is the appellant in this appeal preferred against 


the order of the Subordinate Judge’s Court 
of Mayavaram passed on the execution 
petition file! by the 2nd and 3rd defendants 
as decree-holders. 

The facts are a little complicated, but it 
is necessary to set out many of them in 
order to understand the contentions in this 
appeal. 

The plaintiff and the 1st defendant are 
brothers. They effected a partition of their 
properties about July 1897. In that partition, 
about 34 items of landed properties (among 
other properties) were divided between the 
plaintiff and the 1st defendant, the plaintiff 
obtaining for his share certain specific 
properties out of the 34 properties and the 
1st defendant the remaining properties. In 
June 1889, the 1st defendant and the 
father of the defendants Nos. 2 and 3, since 
deceased, executed a simple bond for 
Rs. 10,1.00 in favour of the plaintiff. It 
has here to be mentioned that though the 
plaintiff got in the partition of 1897 certain 
specific properties out of the 34 items of land, 
all the 34 items had been mortgaged by 
the 1st defendant before the partition in 
favour of a third person whom I will call the 
mortgagee. This mortgagee brought Suit 
No. 66 of 1905 on the file of the Kumbakonam 
Sub-Court for sale of those 34 items against 
both the plaintiff and the 1st defendant; the 
plaintiff (without protest apparently from the 
1st defendant) seems to have raised the 
plea in the mortgagee’s suit that one-half 
share in all the 34 items belonged to him 
and that the said half share was not liable 
for the mortgage as the sum advanced 
by the mortgagee to the 1st defendant 
was not a debt incurred by the 1st defendant 
for the benefit of both the plaintiff and the 
1st defendant. The plaintiff, if the debt 
was not a proper debt, might have had 
those particular items (out of the 34 
mortgaged items) which fell to the 
plaintiff’s share released from liability 

under the mortgage, but, as I said above, 
he seems to have attempted to get one half 
share in every one of the 34 items released 
from the mortgage. One other complication 
in the case is that in January 1903, the 
1st defendant seems to have sold some of 
those properties which fell to his share (out 
of the 34 properties) to the plaintiff for 
Rg. 13,000 and asked the plaintiff to pay 
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that Rs. 18,000 to the mortgagee in part 
satisfaction of the mortgage debt. The plaint¬ 
iff had failed to pay that Rs. 13,000 to 
the mortgagee and hence the mortgagee 
brought his Sait No. 66 of 1905 to 
recover the entire amount due under 
his mortgage by sale of all the 34 pro¬ 
perties. 

That. Suit No. 66 of 1905 was decreed 
only for the sale of one-half share in all the 
the 34 properties and the Court released the 
other half share on the footing that the 
plaintiff was entitled to the said half share 
in all the 34 properties. The partition under 
which the plaintiff got certain specific items 
out of the 34 properties was thus ignored 
by that decree. It is not clear whether it 
was ignored because the partition was held 
invalid or not proved or because the partition 
was not, relied upon and put forward by any 
of the parties. 


The present suit was brought by th 

plaintiff in 1906 as Original Suit No. 3 

of 19h6 (in the Kumbakonam Sub-Court 
on the simple bond for Rs. 10,000 execute* 
in June 1899 by the 1st defendant and th 
father of the defendants Nos. 2 and 3 for th 
recovery of Rs. 18,100 and odd duo unde 
that bond. This Suit No. 38 of 1906, of tin 
Kumbakonam Sub-Court, afterwards becanr 
Suit No. 29 of 1907 on the file of th 
Mayavaram Sub-Court. On the 9th Apri 
1908, a razinamah petition was filed in thi 
suit by the plaintiff and by thedefendants Nos. ! 
to 3 compromising all the disputes betweei 
the plaintiff and thedefendants. The Cour 
on that sarno date decreed iu toimaoftln 
razinamah ‘ so far as those terms relatet 
to the suit as detailed below.” It h 
doubtful (and it is a matter of disputt 
between the parties) whether by detailing 
all the terms of the razinamah in the 
decree after stating that the Court decreed 
in terms of the razinamah in “so far n< 
those terras related to the salts” whethe. 
all those terras were intended by the Court 
as relating to the suit and as decreed in the 

merely 1 f H ^ ““ ‘ he ternM weiG ^tailed 
merely for the purpose of recording the 

erras of the razinamah and only those 

terms which d.rectly related to the right 

to recover moneys due under the bond 

It.S, , “' c " de ‘ 1 '» i" 


Now the terms of the razinamahVs.TQ again 
of a complicated character, but as it is neces¬ 
sary to refer to them for understanding the 
dispute, I shall set them out briefly. 
The terms are (Al), that, within the 
9th August 1909, the three defend¬ 
ants should fulfil a condition which 
I will call condition No. 1; (A2), that the 
three defendants should before that same 
date (9th August 1909) fulfil another conditon 
which I will call condition No. 2; (A3), 

that upon plaintiff depositing Rs. 13,000 and 
interest thereon from January 1903 into 
Court for payment to the mortgagee, the 
decree-holder in No. 66 of 1905, the defendants 
Nos. 1 to 3 should within the 9th August 
1909 get released from liability under that 
decree the two sets of properties which belong¬ 
ed to the plaintiff out of the 34 mortgaged 
properties, those two sets being ( firstly ) the 
properties which fell to the plaintiff’s share 
in the division of 1899 and (secondly) the 
properties which had been included in the sale 
to t lie plaintiff by the first defendant in January 
1903; (B), that if the three defendants 

fulfilled the above conditions (Al, A2 and 
A3) the amount, due to the plaintiff under the 
simple bond of 1899 for Rs. 10,000 and the 
sum due to the plaintiff of Rs. 3,000 and odd 
should be set, off against the sum of Rs. 16,000 
and interest due to the 1st defendant by the 
plaintiff and that the plaintiff should pay 
I\s. 2,200 to the And and 3rd defendants (which 
sum would be the balance due to the defend¬ 
ants Nos. 2 and 3 after such set off) with 
interest from May 1S99; (C), that if the 
defendants failed to fulfil conditions Al, A2 
ami A3 the plaintiff should recover Rs. 20,000 
as due to him under the plaint bond with 
interest from the date of the razinamah 
by execution against defendants Nos. 1 to 3. 
(Ihere are certain other minor terms in the 
razinamah which need not- be stated here.) 

Now, the defendants Nos. 1 to 3 have 
fulfilled the conditions Al and A2. They 
say that they offered and were ready aud 
willing to fulfil the condition A3 and that 
t.ieir such offer, readiness aud willingness 
should be treated as legally of the same 
effect, as if they had actually fulfilled the 
condition A3 also. Then, they contend that 
under clause (B) of the razinamah decree, 
the plaintiff ought, to pay Rs. 2,200 to them 
and that, the defendants Nos. 2 aud 3 are 
entitled in execution of this same decree to 
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recover this Rs. 2,200 and interest from the 
plaintiff. On these contentions, they filed 
the Execution Petition No. 193 of 1910 on 
the 26fch November 1910 and prayed for tne 
arrest of the plaintiff for the recovery of the 
Rs. 2,200 and interest. The plaintiff raised 
several objections to the grant of the prayer 
of this execution petition of the defendants 
Nos. 2 and 3. Two of these objections, 
namely that the defendants Nos. 1 to 3 did 
not. fulfil conditions Al or A2, are useless as 
the Sub-Court and also a Bench of this 
Court (when this appeal came on first before 
th:s Court) have found that the conditions 
Al and A2 had been fulfilled by the defend¬ 
ants before this execution petition was put 
in. Two other objections of the plaintiff 
remain to be considered. The first objection 
is that the 3rd condition (A3) had not been 
fulfilled by fhe defendants before this 
execution petition was filed and not only that 
the third condition had not been fulfilled 
before the execution petition was filed but the 
defendants had precluded themselves from ful¬ 
filling that condition by certain acts of the 3rd 
defendant. The second objection was that 
even if the defendants had fulfilled all the 
three conditions, the term (B) of the razina - 
mail petition, namely, that on the defendants 
fulfilling those conditions, the 2nd and 3rd 
defendants should recover Rs. 2,200 from the 
plaintiff, was not a term which related to the 
dispute in the plaintiffs suit brought on the 
tond of Rs. 10,000 and that, therefore, there 
was aud could be no decree passed for that 
amount in the Suit No. 29 of 1907; in other 
words, the gist of that objection is that the 
defendants Nos. 2 and 3 should bring a 
separate suit on the promise recorded as 
term (B) in the razinamah decree and can¬ 
not claim that an executable decree for that 
amount has been passed in this Suit No. 

29 of 1907. 

I shall shortly deal with the second objec¬ 
tion. Having regard to the nature of the 

pleadings in the Suit No. 29 of 190/, I 

think that the term (B) of the razinamah was 
intended to be one of the considerations which 
moved the defendants Nos. 1 to 3 in consenting 
to the term(O) of the razinamah which directly 
lelated to the plaintiff’s claim, it has also to 
be noted that the amouut of the plaintiff’s 
claim is set off even under the provisions of 
the term (B) against the plaintiff’s claim. 

I, therefore, hold that the term (B) is a part 


of the decreed provisions in the Suit No. 29 

of 1907 and not merely one of the recorded 

provisions. In this view, the law laid down 

in the cases reported as Joti Suruwetappa v 

Izari Siruseppa (1), and Puma Chandra 

Sarkar v. Nil Madhub Nandi (2), applies 

and the term (B) can be lawfully made part 

of the decree aud the liability created by that 

term can be enforced in execution proceedings 

As on this question, I agree with the obser’ 

vations in GobinJa Chandra Paul v. Dwarka 

hath Pal (3), I shall quote certain passages 
therefrom. 


The question whether any particular 
term of a petition of compromise incorporated 

in a decree, made under the power given bv 
section 375 of the Code of Civil Procedure 
relates to the suit or is covered by its sub' 
ject.matter must be decided from the frame 
of the suit, the relief claimed, and the relief 
allowed by the decree on adjustment by 
^wfu 1 agreement. The mutual connection 
of the different parts of the relief granted by 
a consent decree is an important element for 
consideration in each case iu deciding w(je 
ther any portion of the relief is within the 
scope of the suit No hard and fast rule can 

e aid down each case being governed by its 
own facts’ In Jasimuddin Bisu,:sv. Balkan 
Jehm (4) Brett and Sharfuddin, JJ 
recognised the binding effect of the term 
in a decree which was the consideration for 
the relief granted in a suit as decreed on 
agreement of parties. The same view was 

TmZ U \®: iPta Dass Bijoya Sundari 

Vebya (5) and Puma Chandra Sarkar v 

Niltludhub handi (2). In the latter case' 

Ghoee and Pratt, JJ., held that a decree 

passed on a compromise cannot be regarded 

as ultra vires simply because it goes beyond 

the subject-matter of the suit aud contains 

other conditions and that, if those other 

conditions are the consideration for the com- 

promise of the subjeot-matter of the snit 

they must be incorporated in the decree.” 

Even if the term (B) could not lawfully 
be made part of the decree, once it has been 
so made part of the decree, as I think it has 
been in this case, the person bound by the 


^ — r 


(2) 5 C. W. N. 485. 

(3) 35 C. 837; 12 C. W. N. 849; 7 C. L J 4Q2 

(4) 34 C. 45G. * 4y ^* 

(5) 2 C. W. N. GG3. 


5S6 


INDIAN OASES. 


[1914 


8ABAPATHI P1LLAY V. VANMAHALINGA PILLAI. 

decree cannot, in execution, object to that 
term as not binding- upon him. The 
appellant’s Vakil relied upon a passage 
in Qurdeo Singh v. Ohandrikah Singh 
and Ohandrika Singh v. Rash Beharg 
Singh (6), where Mookerjee, J.. says that 
if a compromise decree gives effect to the 
settlement touching properties extraneous to 
the litigation, the decree is to that extent 
clearly without jurisdiction and is inopera¬ 
tive.” I respectfully dissent from that 
dictum as it is opposed to the decision of 
this Court in The Manager of Sri Meenakshi 
Devastannm v. Abdul Rasim Sahib (7), 
where Benson and Wallis, J J., held 
that any objection to such a decree giving 
reliefs in respect of such matters not relating 
to the suit ought to have been taken by way 
of appeal and could not be urged when 
execution of the decree is sought. 

Now I shall deal with the first aud the 
principal objection of the plaintiff. This 
objection has again to be divided uuder two 
heads. The first head is that defendants 
have not fulfilled the third condition (A3) 
and hence cannot take advantage of the 
provision (B) in their favour. The second 
heading of the objection is that they have 
absolutely precluded themselves from ful¬ 
filling that third condition. Takiug the first 
head of the objection, the reply of the defend¬ 
ants Nos. 2 and 3 is, as I said before, that 
they had made an offer to fulfil the third 
condition aud as the plaintiff did not accept 
that offer, the defendants are in as good a 
position as if they had fulfilled the third 
condition. It seems to me that in execution 
of a decree which gives a particular relief to 
the defendants Nos. 2 and 3 only if a condition 
is fulfilled, they cannot get that relief unless 
they fulfil that condition or unless the 
fulfilment of that condition lias been made 
impossible by the plaintiff. I also think (a) 
that the offer to fulfil that condition should 
be kept always open and (6) that the offer 
relied upon ought to be an unconditional 
offer. Again the sec3nd head of the objec¬ 
tion seems to me to be clearly valid. The 
defendants not only have not. fulfilled the 
oondition of getting the plaintiff the two sols 
of properties out of tho thirty four properties 


(fi ) 1 iMd.Cus.m:*; W C. ,, 22:1- r> n i , 

OU. 1 ’ 1 ‘ ,J '• 

(7) 60 M. 2 M. L-. T. M'J; 17 M. L. J. 


released from the mortgage decree, but the 
third defendant obtained a transfer of the 
mortgage decree, bought a half share in 
those two sets of properties belonging to the 
plaintiff to act in execution of that decree 
and purchased them himself. Thus, that 
mortgage decree has fully operated on and 
destroyed plaintiff’s rights in those properties 
and the third defendant by his acts has ren¬ 
dered it impossible for the defendants Nos. 1 
to 3 to get those properties released from the 
effects of that decree, effects which were 
threatened at the time of the compromise 
and consummated afterwards. Of course, as 
the plaintiff neglected to perform his part of 
the agreement forming the third condition in 
the razinnmah , namely, the payment of 

Rs. 13,000 before the 9th August 1908, the 
defendants Nos. 1 to 3 were not bound to 
fulfil before the 9th August 1909 their part 
of that agreement and they could under 
sections 51 and 54 of the Contract Act refnse 
to perform their part of the promise and 
even claim compensation (besides) from the 
plaintiff for any loss which they have sus¬ 
tained by the plaiutiff’s non-performauoe of 
his preliminary promise to pay R 9 .13,000;but 
if both the parties to acontract(whom we might 
call A and B) fail to perform their reciprocal 
promises, the oue ( A ) wilfully and the other 
(fi)because he was not bound to fulfil his part, 
unless A had fulfilled his preliminary part 
the contract itself clearly comes to an end by 
the acts of both parties A and B except for 
the purpose of enabling the inyiocent party (B) 
to claim compensation from A, B , however, 
caunot claim the performance of the speoifio 
obligation undertaken by A under the con¬ 
tract. after B had himself (though lawfully) 
put an end to it. If B wauts to hold A to 
the specific performance of A's oontraot, B 
must fulfil his own promise or make an un¬ 
conditional continuing offer to fulfil his pro¬ 
mise. Under section 38 of the Oontraot Act 
an offer equivalent to performance in the eye 
of the law must be unconditional. In the 
preseut. c\se, the offer under letter Exhibit D 
is not. unconditional, as it says that the third 
defendant was ready to release plaintiff's 
properties under the decree in Suit No. 66 
of 1905 only if plaintiff paid Rs. 13,000 

an l tho interest within one wseVs time . Further 
an offer under section 3S (see clause 3 of 
section 38) must ba such that, the promisee 
must have a reasonable opportunity of seeing 
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that the thing offered is the thing which 
the promisor is bound by his promise to 
deliver. Now the English and Indian case3 
have established that a mere offer by re¬ 
gistered posted letter to deliver something or 
rather the expression by a letter of a will¬ 
ingness or readiness to deliver is not a proper 
offer. As Shephard, J., says in his Contract 
Act: A sufficient tender of money is not 

made if the money is locked up in a box, nor 
of goods if they are enclosed in a cask which 
the other party is not allowed to open.” 
Following that analogy, a mere offer by 
posted letter that the 3rd defendant is ready 
to execute a release without having a docu¬ 
ment of release ready to be delivered is nob 
a proper offer. Again as said in Haji Abdul 
Rahman v. Haji JSoor Mahomed (3) and 
Behari Lai v. Ram Qhulam (9), the plea 
of tender is incomplete as an answer to an 
action (and, by analogy, as an auswer to 
a defence) unless accompanied by a tender 
in Court. 

In the present case, the third defendant 
who obtained the transfer of the decree in 
Suit No. 66 of 1905 did not execute a release 
deed, did nob show it to the plaintiff and did 
not offer any such deed unconditionally or 
even make his mere expression of willing¬ 
ness and readiness unconditional. Hence 
the offer under Exhibit D was not a legal or 
proper offer. When the plaintiff failed to pay 
the Rs. 13,000 the defendants had two 
courses open to them. They might refuse to 
perform their part of the promise (aafnely 
the procuring of the release) and claim com¬ 
pensation for plaintiff’s breach of contract 
(see section 54 of the Contract Act) or they 
might, notwithstanding the plaintiff’s breach, 
fulfil their (defendants’) part of the contract 
by performing their reciprocal promise and 
then olaim all their rights under the contract 
as a subsisting contract. The plaintiff in 
not having paid the money broke the con¬ 
tract wrongfally, and the 3rd defendant in 
not having got the plaintiff’s properties re¬ 
leased and in obtaining transfer of the 
decree and executing it also broke the con¬ 
tract though rightfully and must be deemed 
under section 54 of the Contract Act as hav¬ 
ing also himself avoided the contract. In 
the result, I hold that the defendants Nos. 

(8) 16 B.141. 

(9) 24 A. 461; A. W. N. (1902) 13o. 


2 and 3 cannot obtain any relief in pur¬ 
suance of the term (B) of the ratinamah 
decree as they have not fulfilled the condition 
(A3) which is preliminary to their obtaining 
that relief, as they have never made an 
unconditional offer to fulfil that condition, as 
they have never made an offer which gave a 
reasonable opportunity to the plaintiff of seeing 
that the thing offered is the thing which he 
was entitled to get (section 38, clause 3 of 
the Contract Act) and lastly as the offer 
has not been a continuing offer, the defend¬ 
ants having by the third defendant’s 
conduct precluded themselves from 
fulfilling that condition which involves the 
release of the plaintiff’s properties from a 
decree which subsists no longer as a decree 
but has resulted in the fruits which have 
been gathered by the third defendant. In 
the result, in reversal of the lower Court’s 
order which allowed the execution of the 
decree in favour of the 2nd and 3rd defend¬ 
ants, I would direct that their execution 
petition shall stand dismissed. As the 
plaintiff relied upon several invalid and even 
dishonest pleas besides the pleas on which he 
has succeeded I would make no order as to 
costs in either Court. 

Ayling, J.— I agree. 

Order reversed. 


CALCUTTA HIGH COURT. 

Regclar Civil Appeal No. 12 op 1910. 

April 8, 1914. 

Present :—Mr. Justice Coxe and 
Mr. Justice Imam. 

BHAIRO PRASHAD —Defendant_. 

Appellant 

versus 

GAJADHAR PRASHAD— Plaintiff- 

Respondent. 

Account stated—Stated account found to be forgery 
—If suit may be altered to one on account stated 
in previous year — Limitation—Acknowledgment of 
liability—Letter saying writer will sign after looking 
into account—Limitation Act (IX of 1908). s. 19. 

Where a suit was brought on an account stated in 
a particular year and not on an open account and 
it was found that the account stated was a forgery, the 
suit could not be altered to one on the account stated 
in the previous year. 

Where a letter merely says that the writer after 
looking into the account will sign it: 
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(1) it is not an acknowledgment of liability on 
an account stated; 

Mnni Ra-n Seth v. Seth Rap Chanrt, 33 C. 1047, 
8 Bom. L. M. 501; 1 M. L. T. 193; 2 N. L. It. 130; 4 0. 
L. J. 91; 10 C. W. N. 874; 3 A. L. J. 525; 16 M. L. J. 
300; 33 I. A. 165 (P. C.), distinguished; 

(2) assuming tint it is an acknowledgment of 
liability to pay whatever may be found due when 
accounts have been properly taken between the 
parties, it is not an acknowledgment of liability to 
pay the amount stated to bo due in the hatchitta of a 
particular year. 

Appeal from the decree of the Sub-Judge 
of Mozafferpur, dated Dacamber 1st, 1903. 

Dr. Rash Behary Ohose , Babus Bahleo 
Narain Singh and Jyotish Chandra Sarkar , 
for the Appellant. 

Babus Mohenira Nath Roy , Lakshmi Narayan 
Singh and Kulwant Sahiy, for the Ro3pond- 
ent. 

JUDGMENT. 

Cox E, J. — This appeal arise? out of 
a suit on a hatchitti , instituted on the 
10th November 1904. Tne suit was 
dismissed on some preliminary point 
but was remanded by this Court for trial on 
the merits. The learned Subordinate Judge 
has disbelieved the hatchitti but ha? given 
the plaintiffs a decree on the hatchitti of 
the previous year, and holds that the suit is 
saved from limitation by reason of certain 
acknowledgments. 

The learned Pleader for the respondent 
has attempted to support the decision of the 
Court below by contending that the hatchitti 
sued upon, i.e., the hatchitta of 1303, ought 
to be believed. This contention, however, is 
quit3 unsustainable. As tho plaint originally 
stood the cause of action was stated to have 
arisen on the 21st October 1901, the date of 
the last signature entered in the hilchitta. 
The sentence is very ungrammatical, but 
that is the meaning that any pla : n man 
would attach to the passage. I •, was till 
four years later, after the suit had been 
remanded for re-hearing, that the plaintiffs 
realised that the suit was birrel by limita¬ 
tion, and they then amended the plaint by 
altering tho date of signature to Ootober 
1903. Obviously an alteration made more 
or less under compulsion four years late 
must exeito suspicion and this is enhanced 
by the fact that Mr. Hindmarsh, who 
verified the original plaint, gives no explana- 
tton why the wrong date was entered. He 
says indeed that he satisfied himself that 


the allegations in the plaint were true. He 
does not depose that the hatchitta was signed 
in 1903. All that lie can say is that, as far 
as lie recollects, the amounts were adjusted 
during his managership, which began in 
September 1903. But as prior to being 
manager he had been receiver of the plaintiff’s 
firm, bis recollection five years after the 
institution of the suit may well have been 
uncertain, and does not outweigh his sworn 
verification in 1904. Several letters are pub 
in but none of them refer to the hatchitta of 
1908, and the only evidence that the hatchitta 
was signed about October 1903 is -the bare 
word of the plaintiff’s gonasta . This is 
corroborated to some extent by a statement of 
Mr. Smith that after September 1902, the 
defendant asked that the account of 1308 
might be left open. Copies of two lists are 
put in, dated the 28oh September 1903 and 
the 9th October 1903. The first shows that 

the defendant had not then signed the 
chitti for 1303, and the second shows that 
in the meansvhile he had doue so. These 
lists might have been good evidence but 
they are not really proved at all. The 
originals were filed, hut were takan back 
and are then said to have beeu losu They 
are not put to Mr. Hindmarsh at all and 
certainly in tho circumstances of the 
case no value whatever can be attached to 
copies. 

Another fatal defect iu the plaintiff’s case 
is that although the Subordinate Judge has 
coma to a clear finding against them that 
tho hatchitta sued upon is a forgery, and 
although they have tried to support his 
decree in their favour by onteuding that 
this part of the decision is wrong, they 
d) not produce the hatchitta , that has been 
removed by them from the record and 
although this appeal was instituted in Janaary 
1910, it has not been returned. The Sab- 
ordinate Judge says: “The test of handwrit¬ 
ing also shows, in no iuoouclusive manner, 
that Ram Manohar Saha could not have 
signed the hatchitta for 130S after aoconuts 
were adjusted and the balance struck. He 
admittedly signed tho hatchitti for 1307 (see 
Exhibit 3A). If his admitted signature aud 
writing ho compared with his so-called 
signature and writing on the recoipt stamp 
for 130S, it will be abundautly clear that 
they could not have beeu written by one and 
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the same hand.” To ask us to reverse this 
finding 1 , while the hatchitta is withheld, 
seems to me idle. 

I, therefore, hold that these materials 
are quite insufficient to justify any inter¬ 
ference with the Subordinate Judge’s 
finding that the hatchitta in suit was not 
genuine. 

The learned Subordinate Judge, however, 
has given the plaintiffs a decree on the 
hatchitta of 1307. This he says was signed 
admittedly on the 24th Assin 1308. I 

cannot trace the admission, but the witness 
Radha Kisbun deposes that ic was signed 
about a week before the Dasehra day in 
1309 and that would be more than three 
years before suit. The Judge, however, holds 
that limitation is saved by the letter Exhibit 
4 0, which he regards as an acknowledg¬ 
ment under section 19 of the Limitation 
Act. The letter is dated the 29th September 
1902. 

I do not think that this decision can be 
maintained. The suit was brought on an 
account stated and Dot ou an open account. 
It was found that the account stated was 
forgery. I do not thick that in these cir¬ 
cumstances the suit could be altered to one on 
the account stated in the previous year. In 
any case it ought not to have been done with 
retrospective effect. The plaint ought to 
have been amended and then there could have 
been no question that the suit was barred 
by time. Nor do I think that the letter, 
Exhibit 40, is an acknowledgment under 
section 19 of the Limitation Act. In the 
first place the letter relates to a hatchitta 
that ‘will be barred by limitation on the 
12th October 1902’. That cannot possibly 
be the hatchitta of 1307. Next "the letter 
merely says that the writer after looking into 
the account will sign it. That is not, in my 
opinion, an acknowledgment of liability on an 
account stated. The Judge relies on the case 
of Ham Ram Seth v. Seth Rup Chand (1). That 
was not a suit on an aocount stated, but a 
suit on an open and unsettled account between 
the parties. And the letter (Exhibit 40) 
assuming that it is an acknowledgment of 
liability to pay whatever may be found due 
when accounts have been properly taken between 

(1) 33 C. 1047; 8 Bom. L. R. 501; 1 M. L. T. 199; 2 
N. L. R 130; 4 C. L. J. 91; 10 C. W. N 874; 3 A. L. J. 
525; 16 M. L. J. 800; 33 I. A. 165 (P. C.). 


the parties, is certainly not an acknowledgment 
of liability to pay the amount stated to be 
due in the hatchitta of 1307. In this connec¬ 
tion reference has been made to the case of 
F. Andiappa Ohetty v. P. Deiarajulu Naidoo 
(2) which is clearly in point. 

In my opinion the suit ought not to have 
been altered to one on the hatchitta of 1307, 
and 6ven if so altered it is barred by time. 
I would decree the appeal and dismiss the 
suit with costs throughout. 

Imam, J.—I agree. 

Appeal decreed. 

(2) 12 Iml. Cas. 378; 36 M. 68; 10 M. L. T. 251- 
21 M. L. J. 1024; (1911) 2 M. IV. N. 225 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 198 op 1912. 

March 4, 1914. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. (J. Banerji, Kt., 
JAGAN PRASAD and others— 

Defen dints—Appellants 

versus 

IN DERMAL and others—Plaintiffs— 

Respondents. 

IIundi insufficiently stamped —Original consideration, 
falling back upnn. 

Where a hundi, which is the renewal of a prior 
hundi, is not sufficiently stamped, the plaintiff can 
fall back on the prior hundi. 

First appeal from the decision of the first 
Additional Subordinate Judge of Agra, dated 
9th March 1912. 

FACTS.—The plaintiffs brought a suit on 
the basis of four hundis , two of them dated 4th 
of July 1910 and two others dated 6bh of July 
1910, each hundi being payable 61 days 
after date. The hundis were executed by 
Jagan Prasad, defendant No. 1, and father of 
the other defendants. The suit was filed on 
the 7th of August 1911 and the allegation 
was that there had been money dealings 
between the parties for a loDg time by means 
of hundis. The defence was that the huniis 
were insufficiently stamped, the suit was 
barred by limitation and no consideration 
had been paid on account of the hundis. The 
lower Court found that the transaction in 
question commenced on Asirh Badi 7th, 
Sambat 1965, or about the 6th of July 1908 
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■when the amount of the loan was advanced 
and since then the hundis had only been 
renewed at intervals, and the last set of 
hundis was insufficiently stamped. It held that 
though the hundis were inadmissible in 
evidence the plaintiffs could fall back upon 
the original loan advanced and so decreed 
the claim. It also held that the payment of 
hundiawan or the discount on each renesval 
saved the debt from being barred. 

The defendants appealed. 

Mr. A. P. Dube, for the Appellants:—The 
plaintiffs having based their whole claim on 
the hundis , and the hundis having failed, 
everything fails. There was no alternative or 
money claim, and the frame of the suit did 
not warrant the giving of a money-decree. 
The rulings reported as Sri Nath Dns v. Angud 
Singh (1) and Ham Sarup v. Jasoda Kunwar 
(2), which were relied upon by the 
lower Court, did not apply. They 
require that the frame of the suit should 
admit of such a relief being given. 

Besides, the money claim is barred. Hundia¬ 
wan is a mere discount. It is part of the 
consideration for the renewal of the engage¬ 
ment or obligation contained in the hundi 
and its legal effect is exhausted when the 
hundis were renewed. 

It cannot be taken as an unequivocal pay¬ 
ment towards a debt, when the main object 
was the renewal of the hundis and the hundis 
having been discarded, the hundiawan should 
go with them. 

The cases regarding bills may be divided 
into three classes. When a bill is given for a 
prior debt, the obligation is pre-existent and 
if the bill fails, the prior obligation remains 
intact. Secondly , when the loan is advanced 
simultaneously with the bill, and the bill 
for some reason is invalid, the plaintiff can 
recover on the money count and discard the 
bill on the principle that the plaintiff paid 
money for a valid bill and the bill for some 
reason is invalid, so he must get his mouey 
back. Thirdly , as in this case, where the 
money is advanced and a valid bill is given 
there is only one contract and there is n> 
separate debt apart from the hundi itself. 
In this case, the prior bills were valid. The 
plaintiff cannot recover on a money count as 

(1) 6 Ind. Cas. 120; 7 A. L. J. -159. 

(2) 13 Ind. Caa. 138; 9 A. L, J. 72; 31 A 158. 


no separate debt exists. He referred to 
Bullen and Leake on Pleading, 1863 Edition 
and Pollock on Contracts 

Mr. M. L. Agnrwala (with him Dr. Tei 
Bahadur Sapru),for the Respondents:— We have 
advanced Rs. 9,100, and it is hard we should 
lose the money. The transaction of the 
renewal must be construed as if the whole 
money was paid to us and again re-paid at 
the time of each renewal. In this way the 
debt would be in time. 

[Chief Jurtice. —How do you get over the 
fact that you got a valid bill and not a 
defective oneP] 

The fact remains that we paid the money. 

Besides, the first hundis were re-payable 
61 days after date and that would bring us 
within time and we have proved the terms of 
those hundis by secondary evidence under 
sections 65 and 66, Evidence Act. Renewal 
of hundis does not bar a suit on the original 
consideration, and even if it does and the last 
set of hundis were invalid, we can fall back 
upon the prior set of hundis. The sait as 
framed gives us a right, to fall back upon suoh 
prior set. 

Mr. A. P. Dube in reply:—The former 
hundis were never sued upon. We do notknow 
what they were and what were their dates. 
Besides, which of the prior sets would the 
plaintiffs select. There was no issue with 
regard to this. There are at least six sets of 
hundis. To assume that at least some of 
them were valid is a leap in the dark. The 
prior hundis were contracts which were 
novated and their obligation was dissolved. 
The giving of an invalid hundi cannot 
revive a dissolved contract. 


JUDGMENT.—This appeal arises ont of 
a suit for mouey. The plaintiffs allege in 
their plaint that they had a shop and that 
t he defendants had another shop and that 
money dealings had taken place for a long 
time between them. With their plaint they 
tiled a copy of their books, so far a9 it 
related to their alleged dealings with the 
defendants, and from this it would appear 
that the transactions commenced about the 


h of July 1908 and the 12th of Match 1909 
hen sums of money were advanced, that 
°m these dates hundis were from time to 
me ffiven ami reuewed. Assuming the 
dries to be correct, they show that hundis 

ere given for the principal sain of Rs. 9,10l f 
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that when the time came for a renewal 
discount or interest was paid and the hundis 
were renewed for the same principal amount. 
Jagan Prasad, defendant, met this by a denial 
of the plaintiff’s right and by a special defence 
contained in paragraph 12 of his written 
statement in which he alleged that the hundis, 
which were alleged to be the last renewals 
by the plaintiffs, were in fact fictitious aod 
that the plaintiffs being short of money had 
asked them to draw these hundis upon them. 
In the Court below the defence of the other 
defendants was more or less confined to a 
denial that Jagan Prasad had any right to 
take loans on behalf of the joint family. In 
the Court below the books of the plaintiffs 
were produced and proved, and we have no 
doubt that the books are genuine. The last 
renewal cf the huniis could not, however, be 
given in evidence on account of a deficiency 
in Slamps. ^Notwithstanding this the Court 
below has granted a decree to the plaintiffs 
for the amount claimed. 

It is now contended on behalf of the 
defend ants* appellants that the plaintiffs 

must be confined to their claim upon 
the last renewals of the hundis , and 
since these were insufficiently stamped the 
suit must necessarily fail. It was proved 
on behalf of the plaintiffs that the old 
notes were from time to time handed over 
to the defendants and were in their possession. 
We can see no reason why the plaintiff 
could not fall back upon the hundis that 
were given prior to the last renewals. 
There was a change in the Stamp Act 
just about this time, which probably explains 
the deficiency in the stamp on the last 
renewals. We do not think that any good 
purpose would be served by sending back 
the case to the Court below for more formal 
proof of the hundis before the last. We 
believe that they were in the possession of 
the defendants. They could not, having 
regard to the nature of the defenoe, have 
produced them, and the plaintiffs would be 
entitled to give secondary evidence of them. 
We think that secondary evidence was in fact 
given in the Court below by the witnesses 
for the plaintiffs and by the proof and 
production of their books. Under all the 
circumstances of the case we think that the 
decree of the Court below was correct and 
ought to be confirmed. We accordingly dis¬ 


miss the appeal with costs including in this 
Court fees on the higher scale. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 720 of 1913, 

January 29, 1914, 

Present: — Mr. Justice Scott-Smith. 

Mu&ammat SOHAMARI BAI— Plaintiff- 

Petitioner 

versus 

CHATTA RAM and another—Defendants_ 

Respondents. 

Civil Procedure Code (Act Vpf 1908 >, O. XXIII, Sch. II, 

r ‘ 17 —Award —Compromise amending award _ Decree 

based thereon—Ten days' time for objection not necessary. 

Proceedings under rule 17, Schedule II, of the Code 
of Civil Procedure, 1908, can be compromised and a 
decree passed upon the compromise. 

Behari Lai v. Dholan Das, 5 Ind. Cas. 994- 38 
P. W. R. 1910, followed. * 

It is not necessary to allow ten days for objections 
where the parties have accepted an award. 

Sheo Narain v. Sheo Ram, 15 P. R. 1899 and Qhulam 
Mustafa v. Halima Bibi, 21 Ind. Cas. 298, 176 P. W R 
1913, 310 P. L. R. 1913, followed. 

Petition, under section 70 of Act XVIII 
of 18S4, and amended by. Act IV of 1912, 
for revision of the order of the Divisional 
Judge, Multan, dated 15th January 1913, 
affirming that of the Additional District 
Judge, Multan, dated 15th July 1912, 
decreeing the claim in accordance with the 
award. 

Paodit Ram Bhaj Datta , for the Petitioner. 

Messrs. Oullu Ram and Khem Ohand , for 
Respondents. 

JUDGMENT.—Plaintiff-petitioner made 
an application in the first Court under 
rule 17 of the 2nd Schedule of the Civil 
Procedure Code for the filing in Court of an 
agreement. The agreement was duly filed 
and was followed by an award which was 
presented in Court on the 15th of July, 1912. 
The arbitrators were then examined and made 
a statement modifying the award in certain 
particulars as set forth in the order of the lower 
Appellate Court. The parties were then exa¬ 
mined and accepted the award as thus modified 
aDd in accordance with this the first Court 
passed a decree. This decree has been upheld 
on appeal by the Divisional Judge on the ground 


592 


INDIAN OASES. 


[1914 


MUKUNDA LAL CHAKRAVARTI V. KALI PROSONNA 

that it was passed with the consent of the 
parties. 

The plaintiff has filed a petition for 
revision in this Court and it is urged on her 
behalf that the decree of the first Court is not 
in accordance with the award. Mr. Ram 
Bhaj Datta says that the proper course for the 
Court to adopt, when it found that the 
written award did not express the intention 
of the arbitrators, was to remit it under 
rule 14 of the 2nd Schedule. He also objects 
on the score that the Court did not allow 
ten days for the filing of objections. Sheo 
Naroin v. Sheo Rom (1) and Qhulam Mustafa 
v. Halirna Bihi (2) are authority for holding 
that there is no necessity to allow ten days for 
objections when the parties have accepted 
the award. When the Court found that the 
written award did not really express the 
intention of the arbitrators it might, no 
doubt, have remitted it under rule 14 of 
the 2nd Schedule, but instead of that it took 
the statements of the arbitrators, which show¬ 
ed clearly what their award really was, 
and then took the statements of the parties 
which showed that they consented to the 
award as modified by this statement of the 
arbitrators. It then passed a decree in 
accordance therewith. The decree was, there¬ 
fore, really one passed apon a compromise 
entered into between the parties and was not 
one in accordance with the original award. 
The case reported as Behnri Lal v. Photon 
7)ns (3) is an authority fir holding that 
proceedings under rule 20 of the 2nd Sohedulo 
oan bo compromised and following the same 
principle I see no reason why proceedings 
under rule 17 should not be compromised. 

Mr. Ram Bhaj Datta urges that his 
client is a lady who probably did not 
understand the nature of the award as modifi- 
ed, and that she should have been given 
time to consider her position. No such 
objections were, however, raised in the grounds 
of appeal in the lower Appellate Court and 1 
do not consider that there is any force in 
them. In the first Court she was present 
and made a clear statement agreeing to the 
award and the statementof tho arbitrators. In 
accordance therewith a decree was passed and 

(1) 15 P. R. 1890. 

(2) 21 1ml. Cas. 298; 170 I\ W. R. 1913; 310 I\ L R 
1913. 

(3) 5 Inti. Co9. 994; 938 P. W. R. 1910. 


CHATTERJEE. 

I 86G no sufficient ground for interference 
on the revision side. 

The petition is, therefore, rejected with 
costs. 

Petition rejected. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1520 of 1911. 

March 14, 1913 

Present: —Justice Sir Asutosh Mookerjee, Kt. 
and Mr Justice Beachcroft. 

MUKUNDA LAL CHAKRAVARTI 

AND OTHERS—PbAINTIFFJ— APPELLANTS 

versus 

KALI PROSONNA CHATTERJEE 

AND OTHERS—DEFENDANTS —ReSP >NDENTS. 

Res judicata — Decree of Revenue Court in rent suit — 
Subseqticnt title suit — Acceptance of decretal amount 
under protest -Non-acceptance of rent subsequent — 
Creation of relationship of landlord and tenant—Deci¬ 
sion of Revenue Court as to extent oj holding. 

The prosent defendants instituted a suit for rent in 
a Revenue Court against tho presont plaintiffs in 
respoct of tho holding of ono R. G. which the present 
plaintiffs had purchased. In tho plaint of that suit, 
the then plaintiffs (tho present defendants) did not 
include tho land now in controversy. Tho then 
defendants thereupon contended that although they 
did not dispute tho amount of rent payable by them 
as purchasers of R G's holding, yet they wore en¬ 
titled to the land now in dispute as included in that 
holding. The Court found that tho disputed land 
was part of the holding of R.G. The suit ended in a 
decree which was satisfied by the present plaintiffs 
(the then defendants), and the then plaintiffs (the pre¬ 
sent defendants) accepted tho decretal amount under 
protest, and since that date they have not accepted 
rent from tho present, plaintiffs in respect of the land 
now in controversy. Tho plaintiffs havo now brought 
this suit for recovery of possession of the disputed 
land: 

Held that, (1) tho decision of the Revenue Court in 
the suit for rent did not operate as res judicata ill 
the subsequent suit for recovery of possession; 

IJurri Sunker Mookerjee v. Muktaram Potro , 24 W. 
R. 154; 15 B. L. lv. (F. B.) 23S aud Romeshar Koer v, 
Gobardhan L it, 7 C L. J. 2 )2, relied upon. 

(2) the relationship of landlord and tenant was not 
created between the parties, although the defendants 
accepted rent from the plaintiffs. 

llidhutnukhi Dasi v. Jitondm Nath /toy, 4 Ind. Cas. 
•112; 10 C. L. J. 527, referred to. 

Appeal from the decree of the Sab Jadge 
of Manbhum, dated March ll>th, 1911, revera* 
ing that, of the Munsif of Raghunathpur, 

dated May 3rd, 1910. 
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Baba Bepin Behary Qhose (Junior) and 
Bankim Chandra Mukherjee , for the Appellants. 

Babu Satish Chandra Mukherjee , for the 
Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for declaration of title to 
immoveable property and for recovery of 
possession thereof. The case for the plaintiffs 
is that the land in dispute formed part of a 
tenancy held by Raghunath Ghosal tinder 
Tssur Deghoria, that Tssur Deghoria obtained 
a decree for rent against Raghunath Ghosal 
in 1900, that at the sale held in execution of 
that decree, the plaintiffs purchased the 
property on the 7th September 1903, and, 
that a few months later, in 1904, they were 
unlawfully dispossessed by the defendants. 
The defendants resist the claim on the 
ground that the land in dispute did not form 
part of the holding of Raghunath Ghosal and 
that consequently the plaintiffs have-not 
acquired any title thereto under their 
purchase. The Subordinate Judge has found 
against the plaintiffs upon the question of 
title and has dismissed the suit. On the 
present appeal, it has been argued on behalf 
of the plaintiffs that by reason of events 
subsequent to their purchase at the execution 
sale, they ha7e acquired a good title as against 
the defendants. To appreciate this argument, 
we must remember that Issur Deghoria was 
a se-putr.idar for life under an instrument 
dated the 10th November 1888 and that after 
the termination of his interest, th9 defendants 
came into occupation as the superior landlords. 
These defendan!s instituted a suit for rent 
in a Revenue Court against the plaintiffs in 
respect of the holding of Raghunath Ghosal. 
In the plaint of that suit, the defendants did 
not include the land nowin controversy. The 
plaintiffs thereupon contended that although 
they did not dispute the amount of rent 
payable by them as purchasers of the holding 
of Raghunath Ghosal, yet they were entitled 
to the land nowin dispute as included in 
(hat holding. The Court investigated into 
this matter and came to the conclusion that 
the disputed land was part of the holding of 
R i^hunath Ghosal. The suit was accordingly 
decreed on the 23rd May 1903 and 
subsequently the decree was satisfied by the 
plaintiffs. It has been argued on these facts 
that as the defendants have accepted rent 
from the plaintiffs in respect of the land 


now in dispute, a tenancy has been created 
between the parties, and the plaintiffs are 
consequently entitled to recover possession 
from the defendants. In our opinion there is 
no foundation for this contention. 

It has not been argued, and in view of 
the decision of this Court in the case of 
Bure? Sunkur Mookerjee v. Kristo Pattro 

(1), which was applied in the case of 
Rameshar Koer alias Dulpin Sahebu v. 
Gobardhan Lai (2), it cannot be contended 
that the decision of the Revenue Court 
in the suit for rent operates as 

res judicata. But it has been argued that 
the decision has a different effect, namely, 
that it created the relationship of landlord 
and tenant between the parties. This view 
cannot possibly be supported. It is true 
that the defendants have accepted from the 
plaintiffs the sum payable undex* the rent 
decree. But the amount payable was not 
in controversy; the only dispute between the 
parties was as to the extent of the holding. 
The decision of the Revenue Court upon that 
question is admittedly not conclusive; and it 
would have been open to the defendants to 
assail that finding in a proceeding, properly 
framed and instituted in the Civil Court, for 
determination of the area and boundaries of 
the holding. The defendants did not follow 
this course for an obvious reason, as, according 
to the plaintiffs themselves, they lost posses¬ 
sion as early as 1904. In 1904, the plaintiffs 
had no title; it is difficult to appreciate how 
they can succeed on the strength of what 
happened in 1908, even if it were assumed 
that the effect of the satisfaction of the decree 
of the Revenue Court by the plaintiffs was 
to constitute the relationship of landlord and 
tenant between the parties. But it is plain 
that the relationship of landlord and 
tenant was not so constituted; for the 
defendants must be deemed to have accepted 
the money under protest, and it is not shown 
that since that date, the defendants have 
accepted rent from the plaintiffs in respect of 
the land now in controversy: Bidhumukhi 
Dasi v. Jitertrda Nath Roy (3). 

On behalf of the plaintiffs, the ingenious 
argument has been finally put forward that 
the position of the defendants is the same as 

(1) 15 B. L. R. (F. B.) 238; 24 W. R. 154. 

(2) 7 O. L. J. 202 at p. 210. ' 

(3) 4 Ind. Cas. 442; 10 C. L. J.527 at p. 532. 
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if there had been a contract of tenancy 
between the parties. This contention is 
manifestly fallacious. There has admittedly 
been no such contract as we are invited to 
imagine. No doubt in the suit for rent the 
plaintiffs successfully asserted that the land 
now in controversy was included in the 
holding purchased by them. But the defend¬ 
ants have rebutted that assertion; and it has 
now been established that notwithstanding 
the fact that Issur Deghoria in 1903 put up 
this laud to salo as the land of the holding of 
ltaghunat.li Ghosal, it was nevor in fact 
included in that holding. 

The result is that the decree of the 
Court below is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2397 ok 1912. 

March 12, 1914. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Seshagiri Aiyar. 

BODI MUTTAYYA and others — Plaintiffs 

—Appellants 


versus 

KAVOORI KODANIJARAMAYYA 

AND OTHERS-DEFENDANTS — ReSPON DENTS. 

Hindu Fmw—G ifts to females, construction of— Gift In/ 
father-in-law in favour of his widowed daughter-in-law— 
Presumption as to life-estate—Possession by female 
without title—Adverse possession ■ Prescription. 

Documents of gift to daughters or other female 
members of a Hindu family are not to be construed 
to mean necessarily that no absolute interest could 
have been intended to be transferred by them. 

Therefore, there is no presumption in law that, a 
gift by a father-in-law of his Jth share in certain pro- 
porties to his widowed daughter-in-law is only of a 
life-estate and much moio so when he, along* with 
this gift, has made other absolute gifts to others. 

A female in possession of property without any 
legal title for more than twelve years acquires by 
prescription an absolute title to such property. 

Second appeal against the decree of the 
Court; of the District Judge of Guntur j„ 
Appeal Suit No. 40 of 1910, preferred acainst 
t T na , fc the . Temporary Suboidinafe 

iono 0 ° f Guntur ’ 111 0ri K'»al Suit No. 2(5 of 

i yui/t 

Mr. S. T. Srinivasa Qopilcchariar , for the 

Appellants, 


[1914 


Mr. T. Ghenchiah for Mr. T. Prakasam , for 
the Respondents. 

JUDGMENT.—The appellants* learned 
Advocate points out that the District Judge 
committed an error when he stated in one 
portion of his judgment that the alienation 
under Exhibit III, dated 30th June 1883, 
was by the 1st plaintiff, Bodi Parvathammal, 
while, as a matter of fact, it was by Ravipali 
Parvathammal (the widow of another Jth 
sharer). This incorrect statement cannot 
have materially affected the findings of the 
lower Appellato Court and we do not think 
that a remand is necessitated by the existence 
of this error. 

One of the findings of the lower Appellate 
Court is that there was an oral gift by 
Venkayya to his widowed daughter-in-law, 
Atcbamma, of Jth of his property about 
40 years ago. The District Judge dis¬ 
believed the oral evidence on both sides as to 
the different gifts respectively set up by the 
two parties. We think that if we rejected 
the evidence on both sides the logical result 
was that Atchamma, the daughter-in law, 
somehow without any right or title got 
possession of Jth share of her father-in-law’s 
property. If so, according to the Privy 
Council rulings, she acquired a full owner¬ 
ship title by adverse possession for twelve 
years against the next heir entitled to 
possession as against her and . if she was 
snoh full owner, the plaintiff’s suit admit¬ 
tedly fails and the second appeal by plain¬ 
tiffs follows. 

But we shall take it that though the 
learned District Judge says that the defence 
evidence is worthless, he still accepts it, as 
the probabilities support and corroborate 
that, evidence; then as that evidence is to the 
effect that an absolute title was conveyed to 
his daughter-in-law by Venkayya the 
plaintiff’s case fails on this basis also. 

What, however, the plaintiffs want ns to 
do is to accept the defendant’s case to this 
extent, only that Venkayya made some gifts 
to his daughter-in-law and then to reject the 
defendant’s case that it was an absolute gift 
and lastly to apply the rule of law that a 
gift to a widowed daughter-in-law by a 
Hindu is presumably only of a life-estate. 

We do not see how when plaiutiff's case 
fails, he could elect to fall back upon ooly 
that, portion of the defendant's case which 
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suits the plaintiff aud then argue that the 
other portion ha9 not been proved by the 
defendants. Even if he could do so, we 
think that there is no presumption of law 
that a gift by a man to his widowed 
daughter-in-law is only a gift of a life-esta f e, 
as, whatever might have been the tendency 
of certain earlier decisions, it has been held 
in more recent cases that documents of gift 
to daughters or other female members of 
a Hindu family need not be construed with 
a bias in favour of the view that an absolute 
interest could not have been intended to be 
transferred. Even if there is such a pre¬ 
sumption the District Judge has referred to 
circumstances (such as the gift at the same 
time of another Jth share to a male who 
was admittedly entitled to an absolute 
estate in that ^th share and the fact that the 
alienation from other females, who obtained 
their shares under gifts contemporaneous 
with the gift to the daughters, had not been 
questioned by plaintiff before this suit was 
brought indicating that the gift by Veu- 
kayya to his daughter-in-law was probably 
an absolute gift. 

We, therefore, dismiss the second appeal 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

MISCELLANEOUS ClVlL APPEALS NOS. 213 AND 

214 of 1912. 

April 6, 1914. 

Present: —Justice Sir Herry Stephen, Kt., and 

Mr. Justice Mullick. 

In Nos. 213 and 214. 

MOULA BAKSH— Judgment-debtor — 

Appellant 

versus 

In No. 213. 

STRUGHAN DEB DHABAL, MANAGER 
of DHALBHUM Encumbered Estate of 
CHAIBASSA, V1SHENJI VELJI— 

Decree-holdehs 

RAMESHWAR UPADHYA— Judgment- 

debtor—Respondents. 

In No. 214. 

1, 2 and 3 The same as in No. 213— 

Decree-holders 

SUBHADRA KUMAR! and Sheikh 
ABDUL GAFEUR— Judgment-debtors — 

Respondents. 

Damages — Suit Jor injunction and damages — ’Execu¬ 


tion proceedings—IJ damages can be ordered to he 
ascertained in execution. 

In a suit for injunction and damages, it is altogether 
beyond the authority ot the Court to leave the ascer¬ 
tainment of damages for determination in execution 
as if they were mesne profits. 

Appeals from the orders of the Special 
Sub-Judge of Singhblmm, dated Jauuary 2nd, 

1912. 

FACTS.—These suits were brought by 
the owner of certain lauds against the occu¬ 
piers of the surface, and the cause of action 
alleged was that the defendants had been ex¬ 
cavating stones from the land ia a way 
which they had no right to do. The plaintiff 
prayed for an injunction to prevent such 
excavation in future, and for damages for the 
excavation which had been made in the past. 
The Court granted au injunction and ordered 
that the defendants must pay damages for 
anything done in contravention of the above, 
and that the ascertainment of damages bo 
made in execution.” 

The decree-holders then applied for as¬ 
certaining the amount of mesne profits the 
judgment-debtors are liable to under the 
decree. Several objections were put forward 
by the judgment-debtors. The Court over¬ 
ruled them, and ordered as follows: 

4 Next, as to the amount of mesue profits 
the decree-holder has asked for time to ad¬ 
duce evidence. In cases like these, it is of 
little good to rely on the mere oral statements 
of witnesses examined in Court, but. the best 
course would be to send a Commissioner to 
the spot to see the locality and determine the 
amount of mesne profits by taking evidence 
on the spot.” 

Accordingly a Commissioner was appointed, 
but one of the judgment-debtors appealed to 
the High Court and the execution proceedings 
were stayed, 

The principal ground urged on behalf of 
the appellant was that the Court below ought 
to have held that the decree directing 
damages to be ascertained in execution was 
passed without jurisdiction and was illegal and 
inoperative and that, consequently the plaint¬ 
iff wa3 not entitled to recover damages by 
execution of the decree. 

Babus Jogesh Chandra Rai and Suresh 
Chandra Das , for the Appellant in both the 
appeals. 

Babu Baidya Nath Dutt , for the Decree- 
holders-Respondents in both the appeals, 
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Babu Tarakeshwar Pal Ohowdhry , for the 
Judgment-debtor Respondent in No. 213. 

Babu Bhupendra Kumar Bose , for the 
Judgment-debtors-Respondents in No. 214. 

JUDGMENT.—This was a suit brought by 
flie owner of land against the occupier of the 
surface land, and the cause of action among 
other things was that the defendant bad been 
excavating stones from the land in a way 
which he had no right to do. The plaintiff 
sought for an injunction to prevent such 
excavation in future, and for damages for 
the excavation which had taken place in the 
past. The Judge decided, in a judgment 
which has not been appealed against, that 
the defendant, although he had a right to 
take stones from the surface of the land, had 
no right to excavate stones and he granted 
an injunction forbidding him to do so in 
future. He also said that the defendant 
must pay damages for anything done in con¬ 
travention of what he has ordered and that an 
ascertainment of damages should be made in 
execution proceedings. Reading this sentence 
in the plaintiff’s favour we may take it to 
mean that he must pay damages for some¬ 
thing already done in contravention of the 
rule which the Court laid down about the 
future, and that the damages were to bo 
ascertained in execution. This provision 
about damages is altogether beyond the 
authority of the Court and was exercised 
without any jurisdiction. The judgment was 
passed under the former Code of Civil Pro¬ 
cedure; but that confers no authority on the 
Court to leave the ascertainment of damages 
for determination in execution. The case 
is made all the more plain by the fact that 
as we read the judgment we find no deter¬ 
mination of the question whether or not. any 
stone had actually been excavated. Under 
these circumstances the plaintiff has pro¬ 
ceeded in execution to ascertain the amount 
of excavation which has taken place. The 
defendant has objected that this is not. a 
proper procedure and that no such inquiry 
can be instituted. He made his objection in 
due form to the lower Court which found 
against, him and confusing damages with 
mesne profits, ordered that the nnsne piofils 
might be ascertained in execution proceedings 
for the reiicd between the date when the 
cause rf action arose and the date of dis¬ 
posal of the suit. Even if we can lead 


this as an order for ascertainment of damages 
we find that such ascertainment is not within 
the jurisdiction of the Court. Consequently 
the objection made by the defendant was a 
good one. The original decree is ultra vires 
in so far as it ordered the ascertain¬ 
ment of damages to be made in execution pro¬ 
ceedings. 

The appeal is accordingly allowed which 
is against the order of execution dated the 
2nd January 1912 and that order is set 
aside. 

The appellant is entitled to his costs in 
this Court and in the Court below. The 
second defendant who has apppeared is not 
entitled to separate costs. The hearing- 
fee being 2 (two) gold mohurs in each case. 

This judgment governs Appeal No. 214 of 

1912. 

Appeal allotted . 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 1172 op 1912. 

February 4, 1914. 

Present :— Mr. Justice Beadon. 

Pir GANG A N ATH— Plaintiff— 

Petitioner 

versus 

TAJA AND ANOTHEK — DEFENDANTS— 

Respondents. 

Document—Material alteration , suit based on. 

Where a document 1ms boon materially altered so 
as to cast a definite liability on a party, the suit based 
thereon should bo dismissed. 

Petition for revision, under section 70 of Act 
IV of 1912, of the decree of the District Judge, 
Sbahpur District, dated 24th June 1912, 
leversing that of the Munsif, 2nd Class, 
Bhera, dated 12th February 1912, decreeing 
plaintiff’s claim. 

Rai Bahadur Pandit Sheo Narain % for the 
Petitioner. 

Mr. Nand Lai , for the Respondents. 

JUDGMENT.— Under the agreement as 
oiiginally written the total yield of cotton 
in a specified area was to be sold at a certain 
i ate, but by the introduction of the words 
sin vianyi the agreement is one to sell 
100 mailnda or the total yield of ofcton in 
the specified area. 

It is contended that if the addition had 
boon *100 maunds and” that would have 
been a material alteration bat that, as the 
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word or” governs the whole sentence, 
there is no alteration in the meaning of the 
document. It is urged that 100 maunds 
was entered as rough estimate of the yield 
and that the agreement was, that more or 
less than 100 maunds should be sold aoord- 
ing to the total yield. 

This is the view taken by the first Court 
and at first I was inclined to think that the 
contention had some force, but on considera¬ 
tion I think that the alteration is material. 

There was no particular object in entering a 
rough estimate of the yield and the plaintiff’s 
notice to the defendant and his plaint show 
the object for which the alteration was made. 
Plaintiff on the strength of the altered docu¬ 
ment tries to hold defendant responsible for 
delivery of 100 maunds, whether the yield 
amounts to that weight or not, and also 
of any cotton which the laud may have yield¬ 
ed in excess of 100 maunds. 

The lower Appellate Court has, I think, 
rightly held that a material portion of the 
document has been altered and I am unable 
to interfere on revision. 

The application for revision is dismissed 
with costs. 

Revision dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 573 op 1H2. 

February 18, 1914. 

Present :—Mr. Justice Seshagiri Aiyar. 
GANGALA RAMOKOTAYYA and another 

—Petitioners 
versus 

BHIMAYARAPA GURUYA REDDY 
and another—Respondents. 

Provincial Insolvency Act (III of 1907), s. 37— Sale 
before adjudication—Evidence given at insolvency pro¬ 
ceedings, whether admissible against purchaser in pro¬ 
ceedings under section 37. 

Where a sale made by an insolvent is impugned 
under section 37 of the Provincial Insolvency Act, 
evidence given at the insolvency proceedings, can be 
used against the purchaser, though not a party to the 
insolvency proceedings, to prove that the insolvent 
was unable to pay his debts at the time of the sale. 

Petition, under seotion 46 (1) of Act III 
of 1907, praying the High Court to revise 
the order of the District Court of Kistna at 
Masulipatam, in Miscellaneous Appeal No. 
23 of 1911, dated 20th February 1912, 

preferred against that of the District 
Munaif of Bozwada, in Miscellaneous Petition 


No. 1122 of 1911, in Insolvency Petition 
No. 5 of 1910. 

Mr. P. Ramadoss , for the Petitioners. 

Mr. P. Nngabhusha?iam, for the Respondents. 

JUDGMENT.— I have to satisfy myself 
in this case that there has been a violation 
of law by the District Judge in passing the 
order he has passed. The District Judge 
upon the evidence given in the insolvency 
proceedings has come to the conclusion that 
at the time of the sale the insolvent was 
not in a position to pay his debts; and he 
refers to other circumstances which indicate 
that this is a case in which by collusion 
between the petitioner and the insolvent the 
sale has been brought about in order that 
the other creditors of the insolvent may 
not be able to get their share of the property. 

I am asked to say that the evidence given 
at the insolvency proceedings should not be 
U3ed against the petitioner and that evidence 
de novo must be taken in order that, under 
section 37 of the Provincial Insolvency Act, 
it may be adjudged that the insolvent was 
not in a position to pay his debts. I have 
been referred to no authority for this position. 
The District Judge upon the materials which 
were available to him in the case has come 
to the conclusion I have referred to and I 
can find no ground to disturb his findings. 

I dismiss the revision petition with costs. 

Petition dismissed • 


CALCUTTA HIGH COURT. 

Regular Civil Appeal No 221 op 1910. 

April 1, 1914. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Richardson. 

DURGA PROSAD— Plaintiff—Appellant 

versus 

RAGHU NANDAN LAL and others— 
Defendants—Respondents. 

Will — Bequest—Gift over if minor legatee do not 
attain full age, whether valid—Failure of prior bequest, 
not as contemplated — Validity of gift—Succession Act 

(X of 1865), ss. Ill, 116. 

A gift over to a person in the event of a minor 
legatee not having attained full age is valid. The 
specified uncertain event in this case, under sec¬ 
tion 111 of the Succession Act, is the failure of the 
minor to attain his majority. 

Seotion 116 of the Succession Act, which merely 
incorporates the rule of the English Law, provides 
that a gift over shall take effect on the failure of a 
prior bequest, although the failure may not have 
occurred in the mauner contemplated by the testator 
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Where a testator contemplated that if his son died 
a minor and his widow survived him, she would ac¬ 
quire the property before the two daughters: 

Held , that this would not deprive the two daughters 
of the benefit of the legacy if the widow predeceased 
the son. 

Appeal from the decree of the Sub-Judge 
of Patna, dated April 27th, 1910. 

L)r. Dwarha Nath Milter for 13 ibu Qolap 
Chandra Snrhnr and Babu Kishindra Nath 
Sar\ar for Moulvi Mohamcd MuHafa Khan , 
for the Appellant. 

Babu Surendra Kumar Bose , for tho Re¬ 
spondents. 


JUDGMENT. 


Fletchio {, J.—This appeal arises out of a 
suit brought by the plaintiff for the construc¬ 
tion of the Will of one Ram Narain Lai Satin, 
a Hindu governed by (he Mitakshara School 
of Hindu Law, which is dated the 1st July 
18^0. The testator died on tho 1st March 
1901, leaving him surviving his widow 
Musammal Chota Koer, two diughters, 
Mnsammat Binda Debi and Musimmit Jaidebi, 
and an only son Tej Narain. The testa¬ 
tor also left a brother and the two sons of 
his brother, namely, Ganesh Lai and Righu 
Nandan Lai, who are the defendants in the 
suit. The son of the testator, namely, Tej 
Narain, died sometime in March 1901, hav¬ 
ing survived his mother Mnsammat Chota 
Koer by a few days. The eldest sister of 
Tej Narain, that is, tho testator's eldest 
daughter, died in the life-time of her mother, 
Mnsammat Chota Koer, namely, on the 15th 
June 1S0.3. She left a daughter, Musimmat 
Janld Koer, who died in 190G. No ques- 
tion arises as to the interest that Janki 
Koer might take, because it is tho common 
case of both the parties that if Janki Koer 
took any interest under tho Will, the plaintiff 
would take in the usual course of succes¬ 
sion any interest that Janki Koer lmd taken 
as she died apparently unmarried and with¬ 
out any children. The two plaintiffs in this 
case aro the two surviving sons of tho other 
daughter of tho testator, namely, Jaidebi, 
the third son having died in February 1901 
and, therefore, he could not take any in- 
tere6t under the terras of the Will. The 
Will of tho testator is in these terms: — 
The testator proceeds, in (he first place, to 
make his son Tej Narain Lai Sahu, who is 
described therein as bis minor son and bis 
legal heir, tho malik of all his properties and 


the Will states that he should succeed to and 
enter upon possession and occupation of the 
whole of his estate. Then, the testator 
proceeds to appoint his widow, Chota Koer, as 
the manager aud legal guardian of the infant. 
Then, the testator deals with the contingency 
which did not happen, namely, the contin¬ 
gency of any other son born to him. Next 
he deals with the case of the wife pre¬ 
deceasing the sou before he attains the age 
of majority and lie appoints in that case 
another person to be the guardian of the 
infant, Tej Narain. It is quite clear that 
down to there the Will contemplates the case 
of Tej Narain being an infant and the 
management of the property. Then comes 
the gift which the preseut appeal turns on. 
The clause runs thus:— If after my death 
tho said minor son dies, which God forbid, 
the mother of the said son shall in his 
sterul become the malik in possession and 
occupation when like myself the said Slusam- 
mat shall acquire all the properties move¬ 
able and immoveable.” Now the learned 
Judge considered that that gift over in 
favour of the widow in the event of the 
eon Tej Narain dying without having 
attained majority was a void gift a9 being 
repugnant to the form of the gift that was 
previously made in favour of Tej Narain. 
That is wholly an unarguable proposition. 
The gift over to a person in the event of the 
minor legatee not. having attained full age 
lias been supported in a large number of 
decisions both in the Courts in India and 
elsewhere. As a matter of fact, the learned 
Judge considered that, under section 111 
ot the Indian Succession Act, there was 
no specified uncertain eveut. The specified 
unceitain event in this case was the failure 
of Tej Narain to attain his majority. It is 
quite clear that the provisions of the Iudian 
Succession Act render such a gift perfectly 
good. Then, after the death of the widow 
the property was given by the testator in 
equal shares to his two daughters, Binda 
Debi and Jaidebi. The learned Judge con¬ 
sidered that that gift was void on the grouud 
that, it was dependent, ou the gift in favour 
of the mother and that, as the mother 
predeceased the son, the gift over in favour 
ot the daughters did not take effect. Section 
11G of the Indian Suoosssiou Act, which 
merelyinooiporat.es the rule of the English 
Law, provides clearly that the gift over 
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shall take effect on the failure of the prior 
bequest, although the failure may not have 
occurred in the manner contemplated by 
the testator. The mere fact that the testator 
comtemplated that, if his son died a minor 
and the widow survived him, she would 
acquire the property before the two daughters 
and that that event did not take effect in 
that order because the widow predeceased 
the son, does not deprive the two daughters 
of the benefit of the legacy given to them 
by the testator. Section 116 is quite clear 
as to that. In my opinion the learned Judge 
came to a wrong conclusion on the con¬ 
struction of the Will. The gift in favour 
of the daughters, in my opinion, was a 
valid bequest to them and the defendants 
who claim as being the next heirs of Tej 
Narain have no interest in the estate of 
the testator. The present appeal ought, 
therefore, to be allowed and the decree of the 
Subordinate Judge reversed and the defend¬ 
ants Nos. 1 and 2 ordered to pay to the 
plaintiffs their costs both in this Court 
and in the Court below. We make no order 
as to the costs of the defendant No. 7 
who appears to have been added as a formal 
party. We a66ess the hearing fee at five 
hundred rupees. 

RiciunD30N, J.—I agree. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Second Cjvil Afpeal No. 188 of 1913. 

October 10, 1913. 

Present :—Mr. Justice Heaton and 
Mr. Justice Shah. 

PURSHOTTAM MUKUND SAMANT— 

Defendant—Appellant 

versus 

RAKHMABAI MUKUND— Plaintiff- 

Respondent. 

Hindu Law—Adoption by widow—Reservation of 
control over property by widow—Such reservation, 
whether fair and reasonable. 

A Hindu widow while adopting a boy stipulated 
with the natural father of ttfe boy to have all the 
rights of management in her husband’s estate in 
herself till her death: 

Held, that the agreement was not binding upon 
the adopted boy inasmuch as it was not fair and 
reasonable. 

Second appeal from the decision of the 
Additional first Class Subordinate Judge, 


of Ratnagiri, in Appeal No. 498 of 1911, 
confirming the decree passed by the Additional 
Subordinate Judge of Malvan, in Civil Suit 

No. 33 of 1909. 

Mr. Jayikar , (with him Mr. A . G. De&ai), 
for the Appellant. 

Mr. Coyajee , (with him Mr. K. N. Koyajee ), 
for the Respondent No. 1. 

JUDGMENT. 

Heaton, J.—This is a case the determina¬ 
tion of which depends upon whether a oertain 
agreement, Exhibit 61 in the case, can or 
cannot be given effect to. The agreement 
is one of a kind that has often been the 
occasion of litigation. It was made on the 
occasion of an adoption and it gives to the 
adoptive mother, her husband being dead, a 
certain control over the property which 
would otherwise immediately pass to the 
adopted son. This was with the consent 
of the natural father who gave his son in 
adoption. 

Mr. Jayakar has argued the case from the 
side which maintains that the agreement 
cannot be given effect to. He has not asked 
us to go into the general question, an attempt 
to do which was very recently made and the 
result of which appears in the judgment in 
the case of Vyasacharya Nar ay ana chary a v. 
Venkubai Rangacharya Upadya (l). All he 
asks us to do is to find that the agree¬ 
ment is not fair and reasonable and must, 
therefore, be set aside. 

Now I speak of this document as an agree¬ 
ment, because it has been so termed. Whe¬ 
ther technically it is an agreement or not, 
does not matter in the view which we take 
of it. It provides, to summarize it, that 
the widow is to continue in management of 
the property, that she is to retain all the 
rights she had of managing as long as she 
lives, of receiving the income, of recovering 
money etc., aud it further provides that she 
is to retain all the rights which she had in 
the absence of a son, and that the adopted 
boy is to get after her his rights. Now if 
effect is given to that agreement, it would 
mean that the widow had not only the 
management of the property but the unfetter¬ 
ed right of disposing of the iucomo. She 
could turn the boy out of her house aud 

(1) 17 Inch Cas. 741 j 14 Bom. L. R. 1109; 37 B, 
251. 
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refuse to give him a single pie. I do not 
for a moment say that she would do this, 
she certainly has not done it. But if the 
rights of the parties were to be regulated 
by this agreement, she could do it and it 
seems to me to be very clear that a document 
which would make this possible cannot be 
regarded as a reasonable provision as 
between the adoptive mother and the boy 
whom she has taken in adoption. Therefore, 
applying the test which we are asked to 
apply as to whether these provisions are fair 
and reasonable, I come to the conclusion 
that they are not, and that consequently this 
agreement must be regarded as non-existent. 
That being so, the lady, who is the plaintiff 
in the case, has no right to succeed in her 
suit. She has prayed amongst other things 
for possession from her son and the effect of 
making a decree in her favour would be to 
uphold the agreement which, as I say, is 
neither fair nor reasonable. Consequently 
the decree of the lower Court must be set 
aside and the claim must be dismissed. 

In the peculiar oircumstances of this case, 
we think that the parties should bear their 
own costs throughout. 

in Appeals Nos. 44 and 137 of 1913, the 

decision follows from that given above. In 
each case the appeals are allowed, and the 
plaintiffs claim is dismissed. The order as 
to costs is that each party is to bear his own 
costs throughout. 


Shah, J. — I concur. On a consideration 
of the terms of the agreement, which have 
been discussed on both sides fully before 
us, I have come to the conclusion that this 
agreement cannot be upheld as a reasonable 
agreement binding upon the adopted boy. 
The agreement in terms provides that the 
widow is to have all the rights of manage- 
ment which she had before the adoption was 
made, and that the rights of (he adopted 
son weie to accrue after her death. The 
result of this agreement, if it, were held 
binding upon the adopted son, would be that 
during the life-time of the plaintiff he would 
have no right to the property whatever. 
The mere circumstance that the plaintiff has 
allowed certain concessions in favour of the 
adopted boy does not alter the legal position 
of the parties. In this view of the agree¬ 
ment it is clear that, applying the test which 
has been accepted by the appellant as appli. 


cable to this class of agreements, viz. % whe¬ 
ther it is fair and reasonable, I am of opinion 
that the agreement is not fair to the adopted 
boy. 

Though the lower Courts have upheld the 
agreement as reasonable and binding upon 
the adopted boy, the terras of the decree 
show that the agreement by itself was not 
found by them to be reasonable, and that 
by way of compromise they allowed certain 
rights to the adopted boy, which were 
outside the agreement. This tends to show 
that without making substantial alterations 
in the agreement as indicated by the provi¬ 
sions of the decree, the lower Courts were 
not prepared to enforce the agreement 
against the adopted boy. The decree 
appealed from substitutes in effect a new 
agreement in placo of the agreement in 
dispute. I am of opinion that this could 
not be done and that the agreement which 
the adoptive mother seeks to enforce against 
the adopted boy should not be enforced 
against him. 

Appeal allowed . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1533 of 1912. 

March 11, 1914. 

Present: —Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Banerji, Kt. 

ABDUL AZIZ AND OTHERS — DEFENDANTS — 

Appellants 

versus 

Saiyed MASUM ALI AND OTHERS — 
Plaintiffs—Respondents. 

Contract Act (IX of 1872J, s. 2 (til — Consideration — 
Subscription gratuitously promised , whether recoverable 

Treasurer of Subscription Committee — Agent—Negli» 
genre. 

A suit cannot bo maintained to reoovor a subscrip- 
I ioii gratuitously promised for the beuefit of au insti¬ 
tution. 

An honorary treasurer of a Committee for subscrip¬ 
tions is not an agent of the Committee and is not 
liable for gross negligoueo in not cashing a cheque 
given to him by one of the donors. 


Second appeal against the decree of the 
District. Judge of Agra, dated 7th Septem¬ 
ber 1912. 


FACTS.—T 

Committee iuvi 


lie plaintiffs as trustees of a 
ted subscription? for the repairs 
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of a mosque and fche funds so collected were 
entrusted to Abdul Karim, the ancestor of 
the defendants. Abdul Karim himself pro¬ 
mised a subscription of Rs. 500. and he 
received a cheque for Rs. 500 dated 12th 
September 1907, from one Jan Mohammad. 
The cheque lapsed before it was presented 
to the Bank. The defendants contested their 
liability to pay the money promised as sub¬ 
scription by Abdul Karim as also the 
money due under the cheque which was 
not realised. The Court of first instance 
disallowed the amount due under the lapsed 
cheque. On appeal, the District Judge 
decreed the whole claim. 

Dr. Tej Bahadur Sapru (with him Mr. Moham¬ 
mad Ishaq), frr the Appellants, submitted 
that the defendants were not liable to pay 
the subscription promised by their ancestor. 
In the first place as there was no considera¬ 
tion f}r the promise, the agreement, if any, 
could not be enforced. If it be taken as a 
wrongful act, the right to sue ceased after 
the death of Abdul Karim. 

Kedar Nath Bhattacharji v. Qorie Mahomed 

(1), is distinguishable. He relied on Pollock’s 
Law of Contract. If their claim was based 
on tort they ought to have shown that they 
bad sued within limitation. 

Act XII of 1855 was specifically pleaded in 
Krishna Behary Sen v. The Corporation of 
Calcutta (2). 

He cited Sreemutty Chandermonee Dassee v. 
Santo Moonee Dassee (3). 

Dr. S. M. Sulaiman , for the Respondents, 
contended that it was the duty of the 
treasurer to realise the money and the only 
^resumption possible under the circum¬ 
stances is that Abdul Karim paid the money 
which he had promised to pay. It is not a 
case of mere voluntary promise. The 
plaintiffs have suffered loss through the 
negligence of Abdul Karim in not realising 
the money due under the cheque. His 
heirs are liable to pay both the amounts. 
Abdul Karim had constituted "himself an 
agent of the trustees. Section 182 of the 
Contract Act. Even if there was no agree¬ 
ment he was liable for the tortuous act. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs against 

the heirs of MuDshi Abdul Karim. The 

(1) 14 C. 64. 

(2) 31 C. 4U6; 8 C. W. N. 745. 

(3) 1 W. R. 251. 


plaintiffs are the members of the Islam 
Local Agency Committee, Agra. It appears 
that in the year 1907, a movement was set 
on foot to collect money for repairing and 
reconstructing a mosque known as Mosiid 
Dammam Alawardi Khan. The Local 
Agency Committee themselves sanctioned 
a subscription of Rs. 3,000; besides this 
amount, Rs. 100 were paid in cash at that 
time by Hakim Shafi Ullab, Rs. 500 were 
promised by Munshi Abdul Karim and 
another sum of Rs. 500 was promised by 
Munshi Jan Mohammad. Munshi Abdul 

Karim was appointed treasurer. The Local 

# 

Agency Committee handed over their 
contribution of Rs. 3,000 to Munshi Abdul 
Karim and he also received the donation of 
Rs. 100 from Hakim Shafi Ullah. Munshi 
Jan Mohammad gave a cheque for Rs. 500 
dated the 12th of September 1907. On the 
29th of September 1907, the cheque was 
presented for payment, but it was returned 
by the Bank with a note that the endorsement 
was not regular. It was again presented 
on the 12th of January 1909 when the 
Bank returned the cheque with a note that 
it was out of date. Muushi Abdul Karim 
died on the 20th of April 1909; the present 

suit was instituted against his heirs on the 

14th of April 1910. Munshi Jan Mohammad 
died in May 1910. The defendants do not 
dispute the right of the plaintiff to recover 
the sum of Rs. 3,100, they have admitted 
this part of the plaintiff’s olaim all along. 
It is admitted on both sides that nothing 
has been done to carry out the repairs 
and re-construction of a part of the mosque. 
Defence is, however, taken to the two items 
tiz., the Rs. 500 represented by the cheque of 
Munshi Jan Mohammad and the subscrip¬ 
tion of the deceased Munshi Abdul Karim. 
The Court of first instance granted a decree 
for the subscription promised by Munshi 
Abdul Karim but dismissed the suit in so 
far as it related to the claim for Rs. 500, 
the subscription of Munshi Jan Mohammad. 
The lower Appellate Court granted a decree 
for the entire olaim. It appears to us 
that the suit cannot be maintained in res¬ 
pect of either item. With regard to the 
subscription of Munshi Abdul Karim this 
was a mere gratuitous promise on his part. 
Under the circumstances of the present 
case it is admitted that if the promise had 
been made by an outsider it could not have 
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been enforced. We cannot see that it makes 
any difference that Munshi Abdal Karim 
was himself the treasurer. There is no 
evidence that he ever set aide as sura of 
Rs. 100 to meet his promised subscription. 
As to the other item viz., the amount of 
Munshi Jan Mohammad’s cheque, we see 
great difficulty in holding that a suit could 
have been brought against Munshi Abdul 
Karim in respect of this cheque during his 
life-time. Hi3 undertaking of the office 
of treasurer was purely gratuitous. He 
might at any time have refused to go on 
with the work. It is said that he must be 
regarded as the agent of the Committee, and 
that if he was the agent he was guilty 
of gross negligence and accordingly would 
have been liable for any loss the Com¬ 
mittee sustained. In our opinion Munshi 
Abdal Karim cannot be said to have been 
an agent of the Committee; even if he was; 
it is very doubtful that he could have 
been held guilty of gross negligence. He 
had presented the cheque for payment; the 
mistake in the endorsement was a very 
natural one and the delay in re presenting 
the cheque or getting a duplicate from the 
drawer may well be explained by the delay 
which took place in carrying out the pro¬ 
posed work. In our opinion, under the 
circumstances of the present case, Munshi 
Abdul Karim could not have been sued in 
his life-time. It is quite dear that if no 
suit lay against Munshi Abdul Karim in 
his life-time, no suit could be brought after 
his death against his heirs. The result is 
that we allow the appeal to this extent, that 
we vary the decree of the Court below by 
dismissing the claim in respect of the two 
items of Rs. 500 each. The appellants will 
get their costs of this appeal including in 
this Court fees on the higher scale. In the 
Court below the parties will pay and 
receive costs in proportion to failure and 
success. 

Appeal allowed ; Decree van'ed. 


BOMBAY HIGH COURT. 

Second Civil Appeals Nos. 42 and 43 

of 1913. 

October 13, 1913. 

Present : — Mr. Justice Heaton and 
Mr. Justice Shah. 

HARIBHAI HANSJI— Plaintiff — 

Appellatn 

versus 

NATHUBHAI RATN AJI—Defendant— 

Respondent. 

Contract Act (/X of 1872), s 6 )—Zlortgage —Void—* 
Personal covenant to compensate morlgagce t whether 
enforceable—Hhngdari Act (Bom. Act. V of 1802.) — 
Yalatdan Pa It a of unrecognized portion of Bhag. 

A valatdan patta (mortgage) of unrecognized por¬ 
tion of a bhag was hold to bo void, but, as thoro was a 
personal covenant by tho mortgagor to compensate 
the mortgagee in case his possession was obstruotod, 
the former was not allowed to recover possession of 
tho lands from tho latter without payment of proper 
compensation. 

Jijibhai Laldas v. Xagji trulab , 3 Ind. Cas. 761; 
11 Bom. L. K. 093, referred to. 

Second appeals from the decision of the 
First Class Subordinate Judge, at Ahmed- 
abad, in Appeals Nos. 73 and 74 of 1910, 
varying the decrees passed by the Joint 
Subordinate Judge of Broach in Cwil Suits 
Nos. 334 and 335 of 1910. 

Mr. G. N. T/iakor , for the Appellant. 

Mr. i\. K. Mehta , for the Respondent. 

JUDGMENT. 

Shah J.—Iu this case the plaintiff sued 
formally to redeem but substantially to re¬ 
cover possession of the property mentioned 
iu the valatdan patta dated the 10sh of 
June 1902. Several defences were raised 
to this suit on behalf of defendant No. 1. 
It was held by the trial Court that the 
d:eument called the valatdan pitta was a 
mortgage, that the plaintiff was entitled to 
recover possession, and that he wa9 liable 
to give certain compensation to the defend¬ 
ant as claimed by him. The decree of the 
trial Court wa9 confirmed subject to a slight 
variation as to interest by the lower Appellate 
Court.. 

The plaintiff has now appealed and has 
urged that the order of the lower Court 
allowing compensation to the defendant is 
wrong, firstly , because tho bond is void nuder 
section 257A of tho Code of Civil Pro¬ 
cedure of 1SS2, and secondly , because the 
boud is void in virtue of the provisions of 
the Bhagdari Act. It is contended that no 
compensation under section G5 of the Indian 
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Contract Act should be allowed, as it must 
be assumed, in the absence of any evidence 
to the ontrary, that at the time when the 
agreement was entered into, the parties were 
aware of the real nature of the transaction. 

As to the first point, from the recitals in 
the document, the amount of the bond 
doss nob appear to be in excess of the 
decretal amount. There is no evidence in 
the case to show (hat at the date of the 
boud the amount duo under the decree was 
less than the amount of the bond. The 
Appellate Court has observed that in this 
case the bond appears to have been taken 
for far shorter amount.’ Under these 
circumstances I am of opinion that the 
bond is nob proved to be void in virtue of 
section 257A in this case. It is no*; neces¬ 
sary, therefore, to consider the question 
whether compensation under section 6 5 of 
the Contract Act could be allowed, if the bond 
were void under section 237A. 

As regards the 2nd point the facts are 
that the defendant obtained possession of 
the property from the date of the bond 
and continued in possession up to the date 
of the suit. The plaintiff brought the suit 
in 1910, to recover possession of the 
property. Until then it appears that no 
obstruction was oaused to the defendants’ 
possession under the bond. The plaintiff 
thought of recovering possession on the ground 
that the mortgage of an unrecognized portion 
of a bli '-g was void in this suit. There is 
nothing to show that the defendant was 
aware of the fact that the bond was void 
under the Bhagdari Act at the date of the 
bond. It is clear that the bond was dis¬ 
covered to be void after the suit was brought. 
Assuming for the sake of argument that the 
plaintiffs contention, that section 65 of the 
Contract Act has no application to a case 
in which the parties are aware at the time 
of the transaction that it is void, is good, 
I am of opinion that in this case the agree¬ 
ment is discovered to be void within the 
meaning of section 65 of the Contract Act 
long after the tran3acb : on. Tt is clear that 
if the agreemeit is discovered to be void, 
it is open to the Court to allow compen¬ 
sation to the parson to the extent of the ad¬ 
vantage received under such agreemeub by 
the other side. In this case we have the ad¬ 
ditional circumstance that there is a personal 


covenant in the bond to give compensation 
in case there is any hindrance caused to the 
possession of the defendant under the bond, 
t am of opinion that even under this 
covenant the order of compensation against the 
plaintiff would be justified. This view is 
supported by the ruliug of Jiiibhai Lilias 
v. Nagii Oulab (1). The lower Appellate 
Court appears to have thought that in view 
of Jinbhii's case (1) the defendant ought not 
to be ordered to give up the lands without 
receiving back his moneys. It is nece33ary, 
however, to remember that neither under 
section 65 of the Indian Contract Act, nor 
under the ruling in Jiiibhii's case, (1) the 
Court is b>und to award compensation in all 
cases as a matter of course where the' document 
is foun 1 to be void in consequence of the 
provisions of the Bhagdari Act. It has to 
be considered in eacn case as to whether 
the agreement is discovered to be void and 
whether any person has re3eived any advan¬ 
tage under such agreement as required by 
section 65 or whether the oovenaut in each 
particular case justifies the order of com¬ 
pensation. The amount of compensation 
also has to be determined with reference 
to the circumstances of each particular case. 
In the present case there is no dispute about 
the amount. The parties were agreed in 
the lower Courts that if the compensation 
could be awarded to the defendant, the 
amount should be that which is allowed by 
the lower Courts. Under the circumstances 
of this case 1 feel satisfied that both under 
section 65 as also under theovenaac contain¬ 
ed in the bond the order as to compensation 
is correct. 

Lostly, having regard to the variation in 
the terms of the decree of the Court of first 
instance made by the lower Appellate Court, 
the effect of which is not quite clear to us 
and which is likely to lead to complication 
in calculation, I am of opinion that it is 
desirable to restore the decree of the trial 
Court. That decree allows interest in a 
manner which under the circumstances of 
this cas9, I think, is fair. The difference 
between the decree of the trial Court and 
that of the Appellate Court, as [ understand 
it, is nob of a very substantial character 
and even in the absence of any oioss- 

(l) 3 lad. Cas. 76L; 11 Bom. L. R. 693. 
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objection on the part of the defendant., I 
think under the circumslances it would be 
proper to restore the decree of the trial 
Court. 

I, therefore, modify the deoree of the Ap¬ 
pellate Court by restoring- that of the trial 
Court subject to the proviso that the first 
instalment, if not paid, should be paid by 
the 31st of December 1913, the time for 
the payment of other instalments being 
the same as fixed by the deoree of the 
trial Court. 

The appellant should pay respondent No. 
l’s costs of this appeal and of the appeal in 
the District Court. 

Heaton, J. — I concur in the decree which 
is to be made aud I have very little to 
add. I do think it necessary to point out 
that apparently on the strength of the case 
of Jijibhai v. Nag)i (1) there is a tendency 
to assume that because an agreement is in 
fact void, it follows without more ado that 
it is discovered to be void within the mean¬ 
ing of section 65 of the Contract Act. 
Personally I do not think that any such 
thing necessarily follows. As my learned 
colleague indicates, in every case the cir¬ 
cumstances of the caso have to be looked to, 
and it has to be determined whether in that 
particular case section 65 of the Contract Act 
can properly be applied. 

Decree modified. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 3331 of 1910. 

February 12, 1914. 

Present: —Mr. Justice Teuuon and 
Mr. Justice Mulliok. 

BHUBAN SAHU — Plaintiff—Appellant 


versus 

LAL SUNDLR JHANKAR— Defendant_ 

Respondent. 

Nethersolo Settlement Khasra —Public record - 
Certified copy produced at late stage—Evidence ac 
ceptanec as-Burden of proof to show entry incorrect - 
Record of Rights-Central Provinces Tenancy Act 1 / «» 
1898 B (7.), S8. 44, 50 (2) — Occupancy right - Viliam 

service lands. 

Tho khasra of tlio Nethersolo Settlement in Samhal 
pur in a public record. 

A certified copy of it produced by tl,o plaiutil 
before tho witnesses for the defendant were examiu 
ed may properly he accepted in evidence though file, 
at a late stage. 


tl9l4 


The burden of proof is upon the party who 
alleges that a certain entry in a Record of Right is 
incorrect. 

Under section 44 of the Central Provinces Tenancy 
Act, occupancy rights cannot bo acquired in village 
service lands, and under section 56, sub-s. (2), any 
sub-lease of such lands for a period not exceeding one 
year is void. 

Appeal from the decree of the Sub-Judge 
of Sambalpur,dated July 29th, 1910, reversing 
that of the Second Munsif of Sambalpur, 

dated April 29th, 1910. 

Babu Dhirendra Krishna Roy for Babu 
Sarat Chandra Roy Chowdhury , for the Appel¬ 
lant. 

Babu Shiba Prosonna Bhattacharyya for 
Babu Jotindra Mohun Gliose , for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit brought for recovery of 
possession of certain lands on establishment 
of his title as an occupancy raiyat. The 
lands in question are situate in the District 
of Sambalpur and the findings of the learned 
Subordinate Judge are that the lauds in 
question are part of the village service lauds 
of the defendant, that the plaintiff is, there¬ 
fore, not an occupancy raiyat aud that he 
has no subsisting interest in these lands. 
In this appeal by the plaintiff the judgment 
of the learned Subordinate Judge is attacked 
on three grounds; first , that he lias erroneously 
admitted in evidence a certified copy of a 
paper described as the khasra of what is called 
the Nethersole Settlement; secondly , that he 
has erroneously admitted iu evidence a report 
made by the Superintendent of Land Records 
under section 16 of the Central Provinces 
Land Revenue Act; aud thirdly , that he has 
misplaced the burden of proof. 

The Nethersole Settlement Khasra is un¬ 
doubtedly a public record. It was rejected in 
Hie first Court, on the ground that it was not 
produced at an earlier stage of the proceeding. 
It. appears that, a certified copy of the khasra 
"as produced before the witnesses for the 
defendant were examined. There cau he no 
doubt that it. is a genuine document and there 
can be no doubt that, the Subordinate Judge 
acted properly iu accepting it though filed 
at a late stage. 


\\ bet,her the report of the Superintendent 

of Land Records was properly or improperly 
admitted in evidence does not seem to be 
material because iu tho judgmeut we can* 
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not find that the Subordinate Judge lias, 
in any way, relied upon that report. What 
he has relied upon is the Deputy Commis¬ 
sioner's order, Exhibit A, which was based 
on that report. It is not suggested that 
that order is not admissible in evidence. 

With regard to the onus it appears that, 
in the Record of Rights of the current 
Settlement, which is spoken of as the Dewar 
Settlement, the lands in question have been 
entered as the village service lands of the 
defendant. It follows that, in this suit 
brought by the plaintiff for the purpose of 
showing that the entry is incorrect and that 
these lands are not village service lands but 
his occupancy raiyati lands, the burden of 
proof has been correctly placed upon him. 
In village service lands, under section 44 of 
the Central Provinces Tenancy Act, occupancy 
rights cannot be acquired and under section 
56 sub-section (2) of the same Act any sub- 
lease of such lands for a period not exceeding 
one year appears to be void. It follows that 
the plaintiff has no subsisting interest in 
these lands. 

The appeal must, therefore, be dismissed 
with costs. We assess the hearing fee at two 
gold mohurs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 297 of 1913. 

November 2, 1913. 

Present :—Mr. J ustice Heaton and 
Mr. Justice Shah. 

KALURAM P1RCHAND MARWADI— 

Plaintiff—Appellant 

versus 

GANGARAM SAXHARAMSHET SHIMPI 

Defendant—Respondent. 

Civil Procedure Code (Act V of 1908), s. 97—Preli¬ 
minary decree — Accounts,—Finding srecorded No preli¬ 
minary decree drawn up—Party omitting to have preli¬ 
minary decree drawn up—Waiver — Appeal. 

The right to appeal under section 97 of the Civil 
Procedure Code arises only when a preliminary 
decree is passed by a Court aDd there is no right 
of appeal when in a suit for accounts a preliminary 
finding directing the acoounts to be taken is recorded 
but no preliminary decree is drawn up. 

There is no statutory provision requiring a party 
to ask a Court to draw up a decree in pursuance of a 
judgment and it is the duty of a Court to draw 


up a decree and the Pleaders of the parties are to see 
that the decree is in accordance with the judgment. 
Therefore no inference adverse to a party as to 
his right to appeal can be drawn from an omission 
on his part to ask the Court to draw up a decree. 

Second appeal from the decision of the 
first Class Subordinate Judgb at Dhulia, in 
Appeal No. 404 of 1910, confirming the 
decree passed by the second Class Subordinate 
Judge at Amalner, in Civil Suit No. 349 of 
1909. 

Mr. M. V. Bhat , for the Appellant. 

JUDGMENT. 

Shah J.—The plaintiff brought the present 
suit for an account and for recovery of the 
balance due by the defendant, who was the 
owner of a ginning and pressing faotory and 
with whom the plaintiff had dealings as a 
customer. Several issues relating to the 
agreement between the parties, custom of the 
trade, interest and other details, were raised 
by the trial Court. After recording findings 
on these issues the Court ordered accounts 
to be settled as per findings on the 30th 
June 1910. It was also ordered on the 
same day that the plaintiff ought to apply 
for commission within four days from that 
date or put in his own statement of accounts, 
so that defendant may check it and ascer¬ 
tain its correctness. Ultimately a Commis¬ 
sioner was appointed to take accounts. He 
took accounts and found that a oertain sum 
was due by the plaintiff to the defendant. 
The Court accepted the Commissioner’s re¬ 
port and dismissed the plaintiff’s suit with 
costs on the 26th September 1910. 

The plaintiff appealed to the Distriot 
Court against the final decree and urged 
objections to the findings recorded by the 
trial Court, in accordance with which the 
account was taken between the parties. 
The lower Appellate Court refused to allow 
the appellant to urge his objections, on the 
ground that the order dated 30th June 
1910 amounted to a preliminary decree and 
that the plaintiff having failed to take steps 
to appeal against the preliminary decree, he 
must be deemed to have waived his right to 
appeal against the preliminary decree based 
upon these findings. The lower Appellate 
Court accordingly confirmed the decree of 
the trial Court. 

The present second appeal is preferred by 
the plaintiff against the decree of the lower 
Appellate Court, and it is urged that the 
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view taken by that Court as to (he plaintiff’s 
right to object to (lie findings in hie ap¬ 
peal against the fioal decree is not correct. 
The defendant, though served, has not ap¬ 
peared. The learned Pleader for the appel¬ 
lant, however, has argued the case before us 

fairly. 

After a careful consideration of the pro¬ 
visions of the Code of Civil Procedure and 
the decisions of this Court, I am of opinion 
that the appellant’s contention ought to be 
allowed. In this case there was no pre¬ 
liminary decree drawn up in pursuance of 
the interlocutory judgment of the 30th June 
1910. The plaintiff took no steps to have 
the preliminary decree drawn up. Under 
the Code, the right to appeal arises when 
there is a decree, ie. % when there is a 
formal expression of the adjudication. There 
is no right to appeal from any preliminary 
judgment of the kind we have here. The 
obligation to appeal against a preliminary 
decree by which a party is aggrieved, 
contemplated by section 97 of the Code, 
arises when the right to appeal accrues 
and not before that. So far the point 
presents no difficulty aud in the absence 
of any preliminary decree, it. is clear that 
the party appealing against the final 
decree would have a right to object to 
findings which may have been recorded in 
the preliminary judgment. 

It is said, however, that it is the duty 
of the party or Ins Pleader fo ask the Court 
to draw up a preliminary decree and that 
if ho fails to do his duty the party must, ho 
deemed to have waived his rigid, to appeal. 
The lower Appellate Court, has drawn that 
inference, but 1 am unable to accept it. 
Under the Code it is the duty of the Court to 
draw up a decree. The Civil Circulars also 
proceed upon this view of the provisions of 
the Code. There is no express provision of 
law which requires the party concerned to 
move the Court, to draw up a decree. The 
only provision relating to tire Pleader’s duty 
in this respect is to he found in clause 159 of 
the Manual of Civil Circulars (1912). This 
clause provides that in cases in which 
Pleaders are employed it is their duty to see 
that, the decrees and final orders ar e proper ly 
drawn up in conformity with the terms of 
judgment and every facility shall he given 
them for that purpose and for being beard in 
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cases of doubt and difficulty .** Po far as I know 
this provision has always been understood^ 
and, in my opinion, rightly understood—as re¬ 
quiring the Pleaders employed in a case to see 
that the decree is in accordance with the 
judgment, when it is drawn up, and before 
it is signed, by the Court as required by the 
Code. Tt is not as if the decree is to be 
drawn up only when appliei for as on the 
Original Side of this Court: see Rule 245 of 
the Rules and Forms of the Bombay High 
Court, (1909). The practice in the Mofussil 
Courts is in accordance with the provisions 
of the Code and the Civil Circulars, viz. % 
that the Court is to draw up the decree, and 
that the Pleaders, if any, in the case are to 
see that it is in accordance with the judg¬ 
ment. Thus it will appear that there is no 
provision requiring the party or his Pleader 
to move the Court, to draw up a decree. 
Under these conditions I am unable to say 
that a party waives his right to appeal, when 
be or bis Pleader omits to ask the Court to 
draw up a preliminary decree. Mere omission 
on his part to aek the Court to do that, which 
it is the duty of the Court to do of its own 
motion, cannot affect the right of the party 
to appeal, which can arise only when the 
decree is drawn up by the Court. 

In this case there is no express waiver. 
And it can bo implied when the person 
entitled to anything does or acquiesces in 
something else which is inconsistent with 
that to which he is entitled. The appellant 
in this case has done nothing, which can be 
said to be inconsistent with that to which 
lie is entitled, nor has be acquiesced in any 
such thing. His right to appeal did not 
arise ns no preliminary decree was drawn 
up. The omission on bis part to move the 
Court, to draw up the preliminary decree 
is not inconsistent with his right to appeal, 
when it arises. 

The lower Appellate Court has relied 
upon the case of Govind Ramchnndra v. Ft Mai 
Uvj>./ (1). Under similar circumstances a 
difieieut. view was taken of the duty of the 
paily t * apply to the Court to have a decree 
drawn up and of the infeience of waiver to be 
ill awn from tho omission of the par*y to 
do that duty in the case of Sakhirtm 


tn If* lml. Cas. 150; 30 B. 636; H Bom. L. R. 6(50. 
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Vishram Surve v. Sadashiv Balshet Lodhn 
(2). J, therefore, feel myself free to 
decide this appeal in conformity with the 
conclusion which I have come to in this 
case. I have stated my reasons for holding 
that in the absence of any statutory provision 
requiiiDg the party or his Pleader to ask the 
Court to draw up a decree in pursuance of 
a judgment no inference adverse to the 
party as to his right to appeal ought to be 
drawn from an omission on his part to ask 
the Court to draw up the decree. 

The result, therefore, is that the decree 
of the lower Appellate Court is reversed, 
and the case remanded to that Court for 
disposal according to law. Costs of this 
appeal to abide the result. 

Heaton, J.— I am of the same opinion. 

'Decree reversed ; Case remanded. 

(2) 19 Ind. Cas. 894; 37 B. 480; 15 Bom. L. B. 382. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1:70 of 1911. 

February 20, 1914. 

F'lesent: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Tyabji. 

VFj X KATASU BBAIYAR— Plaintiff— 

AFFELI ANT 

versus 

SUBBARATHINAM AIYAR and others— 

Defendants— Respondents. 

Mortgage-bond — Assignment—Mortgage-debt paid to 
assignee—Cancellation of assignment—Notice of can¬ 
cellation — Assignment treated by mortgagee as void — 
Inter-pleader suit , whether mortgagor bound to bring. 

Where a mortgagee assigns his rights under the 
mortgage-bond to another, and gives notice of such 
assignment to the mortgagor, the latter is entitled to 
treat the assignee as the person to whom payment 
should be made, provided that before such payment 
the assignment has not been cancelled. 

Trimbak Dhikaji v. Shankar Shamrao, 12 Ind. 
Cas. 532; 13 Bom. L.lt. 947; 36 B 37; Raja Rajesuara 
Dorai {Ra jah oj Ramnad) v. Arunachellam Chettiar , 19 
Ind. Cas. 596; C9L3) M. \V. N. 453; 13 M. L. T. 469; 
24 M. L. J. 592, followed. 

A notice cancelling such an assignment, in order to 
be effective, should at least signify an intention to 
bring a suit to cancel it. 

A decree, subsequently obtained, setting aside the 
assignment, speaks only from its date, and does not 
effect payments previously made. 

Sayam Ramamoorthi v. Secretary of State for India, 19 
Ind. Cas. 656; 24 M. L. J. 469; 36 M. 141, referred to. 


Where the mortgagee does not deny the assign- 

» t s it as one entirely void and of"no 

effect, the mortgagor is not bound to bring an inter¬ 
pleader suit to make the mortgagee and the assignee 
interplead between themselves as to their respective 
rights under the assignment. 

dopalakrishna Iyer v. Gopalakrishna Iyer,-I Ind 
Cas. 420; 33 M. 123; 7 M. L. T. 97, distinguished. ' 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
suit No. 179 of 1910, presented against 
that of the Subordinate Judge of Trichi¬ 
nopoly in Original Suit No. 46 of 1909. 

This second appeal coming on for hearing 
on the 15th of October 1912, the Court 
(Sundara Aiyar and Sadasiva Aiyar, JJ.) 
delivered the following 

JL L)GMENT.— Before disposing of this 
second appeal, we consider it desirable to 
have findings on the following questions: — 

^ (1) Whether before the receipt of Exhibit 
by the 1st defendant, Doraisawmy 
Iyengar had agreed to receive payment of 
the amount due on the hypothecation bond 
from the usufructuary mortgagees under 
Fxbibit Yf, whether he had agreed to 
release the 1st defendant and whether he 
had received any payment from the usufructu¬ 
ary mortgagees or from the 1st defendant? 

(2) Whether before the receipt of Exhibit 
VH, the 1st defendant had entered into any 

and what contract, agreement or undertaking 
with Djrnisawmy Tyengar with reference to 
the hypothecation debt? 

(3) Whether any and what payments 
were made to Doraisawmy Iyengar before 
the decree in Original Sait No. 235 of 1900, 

on the file of the Court of the District Munsif 
of Knlitnlai? 

The findings will be ou the evidence on 
record. 

The finding is to be returned within one 
month from the date of receipt cf this order. 
Time for objections, seven days. 

In compliance with the order contained 
in the above judgment the District Judge of 
Trichinopoly submitted the following 

FINDING.— Before dealing with the 
matters on which 1 am asked to return findings 
I will briefly call attention to the pleadings 
in the plaint, and in the written statement 
which appear to have been overlooked by the 
Sibordinate Judge. 

The plaintiff’s averments are brie6y as 
follows;— 
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On 3rd July 189-4 t he 1st defendant executed 
a hypothecation bind (Exhibit I) in favour of 
the plaintiff. On 3rd March 1897, the plaintiff 

executed a deed of assignment (Exhibit II) 

in respect of Exhibit I in favour of 
Doraisawmy Iyengar and one FUnga FU 
and on 24th March 1897, sent a notice (Ex¬ 
hibit III) to the 1st defendant directing him 
to pay the amount of the bond to the said 
persons. On 29th September 1897, the 1st 

defendant executed a usufructuary mortgage 
(Exhibit VI) in favour of Vembadi Moopan 
and Muthnkaruppa Goundan directing them 
to discharge Exhibit I. On August 5, 1897, 
the plaintiff sent a second notice to the 1st 
defendant informing him that the assign¬ 
ment of 3rd March 1897 was void, and 
directing him not to pay any of the money 
due under the hypothecation bond to Dorai- 
sawmy Iyengar or Ranga Rao. No portion of 
the money has been paid by the 1st defend¬ 
ant or by his mortgagees to the assignees 
under Exhibit II. 

The defendants state that the date of the 
second notioe is wrongly given in the 
plaint, that the notice is dated 15th 
October 1897, but seems to have been posted 
on 15th November 1897 and was received 
by 1st defendant some days later. They 
aver that the 1st defendant executed the 
usufructuary mortgage-deed (Exhibit Yl) 

on 29th September 1897 for Rs. 2,600 and 
directed the mortgagees to p\y Rn 1,800 
out of the consideration to Doraisawmy 
Iyengar for the suit bond in accordance 
with the plaintiff’s notice (Exhibit III). 
Doraisawmy Iyengar agreed to receive the 
Rs. 1,800 from the usufructuary mortgagees 
and a balance of Rs. 230-1-6 remained due 
on 3rd October 1897 and he received the 
same on that dale from 1st defendant. 

The 3rd issue framed by the Subordinate 
Judge is, 

“Whether the suit, bond was not dis¬ 
charged by the execution of the mortgage of 
29th September 1897 referred to in para¬ 
graph 9 of the plaint and by the payment of 
Rs. 230-1-6 alleged by the defendants? 

Is tho payment of Rs. *230-1-6 true?” 

And the 5th issue is “have I lie mortgagees 
under the deed of 29th September 1897 paid 

the suit debt?” 

2. It would thus appear that at the time 
of the framing of issues there was no dispute 


between the parties as to the date on which 
Exhibit YI was executed, and iadeed in view 
of the express statement in paragraph 9 of the 
plaint that the deed was executed on 29bh 
September 1897, it wa9 not, I think, open to 
the plaintiff to deny that Exhibit YI was 
executed on that date. The Subordinate 
Judge has entirely overlooked this, and has 
built up an argument on a theory, which he 
appears to have set up himself, that Exhibit 
VI was executed after the receipt of the 
second notioe, Exhibit VII. But this pre¬ 
mise is nob allowable in view of the plaintiff’s 
pleading that Exhibit YI was executed on 
29th August 1897 and the Subordinate Judge’s 
argument appears to me to be vitiated 
throughout by the error into which he has 
fallen in respect of this matter. In discuss¬ 
ing the question sent down to me I shall 
accept the date given by the plaintiff as the 
date of the execution of Exhibit VI, fie., 
29th August 1897. 

3. Tho first two issues on which I am 
asked to return findings are: — 

(1) (a) Whether before the receipt of 

Exhibit YII by the 1st defendant, 
Doraisawmy Iyengar had agreed 
to receive payment of the amoant 
due on the hypothecation bond 
from the usufructuary mortgagees 
under Exhibit VI, 

(6) whether he had agreed to release the 
1st defendant, 

(c) whether he had received any pay¬ 
ment from the usufructuary mort¬ 
gagees or (d) from the 1st defend¬ 
ant. 

(2) Whether before the receipt of 

Exhibit VII the 1st defendant had 
entered into any and what oontraot, 
agreement or undertaking with 
Doraisawmy Iyengar with refereooe 
to the hypothecation debt. 

In regard to issue 1 (a), (6) and issue 2, 
attention of the parties, no doubt, was 
not directed to these matters, but as 
the evidence stands I am of opinion 
that the defendants, on whom the 
burden lies, have not proved that before the 
receipt of Exhibit VII there was any agree¬ 
ment. between the mortgagees or the 1st 
defendant and Doraisawmy Iyengar that 
Doraiswmy Iyengar should receive payment 
of Rs. 1,800 from the mortgagees, or that 
Doi aiswiny Iyengar agreed to release the 1st 
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defendant. The 1st defendant, examined 
as D. W. No. 2, says that two or three days 
after the execution of Exhibit Vf, i. e., about 
3rd October 1897, he got the payment 
of Rs. 1,800 undertaken by the mortgagees 
and himself paid Doraisawmy the balance 
which came to Rs. 230 and odd. Doraisawmy 
himself, examined as D. W. No. 1, says that 
when the 1st defendant paid him Rs. 230-1-6, 
which is endorsed on Exhibit I as having 
been paid on 3rd October 1897, he took him 
to the mortgagees and made them undertake 
payment to him which he agreed to receive 
from them. Vembadi, one of the mortgagees 
under Exhibit Vf, examined as I). W. No. 3, 
states, however,that the 1st defendant told him, 
sometime after the execution of Exhibit VI 
(say one month or so), that the money should 
be paid to Doraisawmy, and that after 
registration (17th November 1897) the 1st 
defendant brought Doraisawmy to him and 
pointed him out as the person that he should 
pay, while D. W. No. 5, the man who 
negotiated Exhibit Vf, says that the 1st 
defendant brought Doraisawmy to his house 
and told him that he was the man that had 
to be paid before the registration of the 
document. The evidence as to the time 
when the various undertakings were entered 
into between Doraisawmy and the 1st defend¬ 
ant and the mortgagees is thus both meagre 
and contradictory. My finding on issue 1 
(a) and (6) and issue 2 is against the defend¬ 
ants. 

4. The defendants’ case is that the pay¬ 
ments they plead were made by mortgagees 
to Doraisawmy were in March 1898 which 
was after the receipt of Exhibit VII by the 
1st defendant. I see no reason, however, to 
doubt the evidence of the 1st defendant that 
the payment of Rs. 230-1-6 was made by him 
to Doraisawmy on 3rd October 1897, the date 
on which payment is endorsed on Exhibit I. 
My finding, therefore, on issue T (c) and 
( d) is that Doraisawmy received payment 
of this sum from the 1st defendant before 
the receipt of Exhibit VII, but that he 
received no payment from the usufructuary 
mortgagees before the receipt of the second 
notice. 

5. The 3rd issue on which I am asked to 
return a finding is: ‘whether any and what 
payments were made to Doraisawmy Iyengar 
before the decree in Original Suit 235 of 


1900 on the file of the Court of the District 
Munsifof Kulitalai?” The date of this decree 
is 22nd December 1900. I have already found 
that the 1st defendant paid Rs. 230 1-6 to 
Doraisawmy on 3rd October 1897. Payments 
by the mortgagees are endorsed on the 
document as having been made on March. 
3rd. 4th and 10th, 1898. Doraisawmy (D. W. 
No. 1) speaks to the payment and says the 
last payment was made on 10th March 1898. 
D. W. No. 3 says D. W. No. 5 acted for him, 
and that he paid D. \V. No. 5 10 or 15 days 
after the registration of Exhibit VI, and 
the latter paid Doraisawmy and got posses¬ 
sion of Exhibit 1, which was hauded to his 
co-mortgagee before the witness gave evi¬ 
dence in Original Suit No. 235. D. W. No. 5 
says he paid Doraisawmy Rs. 1,800 with 
interest and wrote the endorsements on 
Exhibit I. If the payments were made, I 
see no reason to doubt that they were made 
on the date on which payment is endorsed, 
but it is urged for the plaintiff that there 
is reason to doubt that any payment was 
made at all, and the plaintiff’s Vakil prac¬ 
tically adopts the arguments set out by the 
Subordinate Judge in paragraphs 17 and 18 
of his judgment. These briefly are (l) that 
(he hypothecation bond (Exhibit I) was not 
produced at the hearing of Original Suit 
No. 235 of 1900, on the file of the Kulitalai 
District Munsif, in which the present plaint¬ 
iff sued for declaration that the assignment, 
Exhibit II, executed by him to Doraisawmy 
Iyengar and Ranga Rau was invalid as 
against him, and for recovery of hypotheca¬ 
tion bond Exhibit I; and (2) that it is 
improbable that the 1st defendant, after 
receiving Exhibit VII, should not have 
informed his mortgagees of the risk iuvolved 
in making any payments to Doraisawmy, 
or that if he had so informed them 
they would have made any payment. 
Neither argument appears to me conclusive. 
Vembadi (D. W. No. 3) states that when 
he was summoned to produce Exhibit I by 
the Kulitalai Court in Original Suit No. 235, 
he told the Court the document was not 
with him but with his co-mortgagee, Mu- 
thukaruppa Goundan, who was in Salem. The 
plaintiff’s prayer in Original Suit No. 235 for 
the recovery of Exhibit I was obviously 
unsustainable, as the mortgagees under 
Exhihit VI were not parties and though it 
is true an issue was framed in that suit 
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a$ to whether Exhibit I had been discharg¬ 
ed, it was no concern of the mortgagees to 
prove discharge, nor so far as I cau see had 
the issue anything to do with the question 
for decision. As to the improbability of any 
payment being made by the mortgagees 
after the receipt of Exhibit VII by the 
1st defendant, the latter states that on 
receipt of Exhibit VII he asked plaintiff 
if he would give him an indemnity 
against loss, offering in that case to tell his 
mortgagees not to pay Doraisawmy, but that 
the plaintiff declined, and if this is true it 
seems to me more probable that the 1st 
defendant would not have told the mort¬ 
gagees anything about (he second notice, 
for it was to his interest that they should 
pay Doraisawmy. Moreovei, the 1st defend¬ 
ant sold the property nsufruetuarily mort¬ 
gaged under Exhibit VI to the mortgagees 
in 1603 under Exhibit VII I, and part of 
the consideration for the sale is shown in 
the sale-deed as Rs 2,600 received as per 
Exhibit VI. My finding on issue 3 is that 
the 1st defendant paid Doraisawmy Iyengar 
Rs. 230-1-0 arid that the mortgagees paid 
him Rs. 1,800 before the decree in Original 
Suit No. 235 of II'00, on the file of the Court 
of the District Munsif of Kulitalai. 

Mr. 6\ k'reenivasa Aiyangir , (with him Mr. 
S. Varadachnraii) , foi the Appellant. 

Mr. 0. V. Ananthahrishtm Iyer with him 
Mr. N. S. rtangasaitu Aiynngar) , for the Re¬ 
spondent. 

This second appeal corning on for final 
hearing after the return of the finding of 
the lower Appellate Court, epon the issues 
referred by this C urt for trial, the Court 
delivered the following 

JUDGMENT. 


Sadasiva Aiyar, J. — I accept, the facts 

found by the lower Appellate Court. The 
facts are : — 

(a) that, ti e 1st. defendant ns mo: 
gasror paid Rs. 230 and odd in Oetob 
1807 to Doraisawmy Iyengar who h 
obtained the assignment, from the plaint 
ot plaintiff’s rights as first, mortgagee; 

U>) that the person who obtained ( 
second usufructuary mortgage from the 1 
defendant paid at the 1st defendant’s requ* 
the balance of Rs. 1,800 and interest, d 
under the plaintiff's mortgage-bond, to t 
plaintiff s assignee in March 189S, aft 


[1814 


the 1st defendant had got notice in November 
1897 from the plaintiff that tbe assign¬ 
ment was obtained by coercion and undue 
influence; 

(c) that tbe 1st defendant has redeemed his 
second (usufructuary) mortgage by payment 
of money, including the money which the 
said mortgagee had paid to the plaintiff’s 
assignee at the 1st defendant a request; 

( ,1) that the plaintiff has by the decree 
Exhibit, D (passed in a suit of 19C0)suoceeded 
in having it declared as against the plaintiff’s 
assignee, Doraisawmy Iyengar, that the 
assignment is not binding on the plaintiff. 

On these facts, it is admitted by the 
plaintiff (who is the appellant in tbe second 
appeal before ns) that he ought to give 
credit (in his claim in this suit for money 
due under bis raortgage-boud) to tbe 230 and 
odd rupees paid by the 1st defendant 
after tbe date of plaintiff’s assignment to 
Doraisawmy Iyengar and before the date of 
the notice (Exhibit VI l) of November 1897 
given by tbe plaintiff to tbe 1st defendant. 
The plaintiff, however, contends that tbe 
1st. defendant’s second mortgagee’s payment 
of Rs. 1,S00 and interest in Maroh 1898 
was made at the 1st defendant’s risk a3 
it. was made after tbe notice of November 
1897. In tbe first place, this notice 

(Exhibit A'II) is worded as if the assign¬ 
ment by the plaintiff to Doraisawmy 

Iyengar by registered deed was altogether 
a void transaction and not a merely 
voidable tiansaotion. There is no trace of 
an intimation by tbe plaintiff iu Exhibit 
VII that, he intended to bring a suit 

against Doraisawmy Iyengar to have tbe 
assignment set. aside. On the other band 
(as I said before) it treats the assignment 
deed as of no legal effect at all. Now, 

tbe 1st. defendant would have had no 
defence to a suit, by Doraisawmy Iyengar 
on tbe plaintiff’s mortgage-deed if that 
suit, bad been brought before the plaintiff 
bad tbe assignment, set aside by a 

decree obtained in a suit brought by him 
Vplaintiff) [See Trimbuk Bhikuji v. Shankar 
Shimrao (1), Raja Rajeswira Dorai ( Rajah 
of Rimnod) v. Arunac^ellam Ohettmr (2) and 


(D 12 Iml. Gas. 5:12; 36 
(21 111 1ml. Gas. 596; 24 
N. 453; 13 M. L. T. 469. 


B. 37; 13 
M. L. J. 
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4 American Cyclopse lia page 62. The 
first defendant, therefore, was entitled, and, 
in fact, bound to treat Doraisawmy Tyeagar 
as the owner of the mortgage right under 
the plaintiff’s mortgage-bond till the 
assignment was so set aside by the plaint¬ 
iff (and the plaintiff may or may not choose 
to do so). The first defendant was nob bound 
to wait to pay up the money due on the 
mortgage oharge binding on his property 
to the person owning the legal right in the 
mortgage till the plaintiff so chose to 
bring a suit and to obtain a decree, 
divesting the plaintiffs assignee of the 
latter’s rights under the assignment. A 
decree so obtained by the plaintiff against 
his assiguee might have the effect of 
cancelling the assignment from the date 
of the assignment itself as between those two , 
but it cannot be given that effect as against 
those who were bound to treat the assign¬ 
ment as valid till it was set aside and who 
made payments accordingly to the assignee in 
order to protect and conser ve their own rights 
and interests. The case of Sayam Ttamamoorthi 
Dhora v. Secretary of State for India (3) merely 
deoided that a decree establishing A ’s title 
to a land as against B was bindiug on B if 
A’s title was set up by C as against B even 
in a suit by B against G. I do not think 
that that case is relevant to the decision 
of the question now in dispute, namely, whe¬ 
ther payments made by a third person who 
is the owner of a land and who treated the 
assignee of a mortgagee over the land as 
the mortgagee entitled to receive the mort¬ 
gage amount, the payments having been 
made before the assignment was set aside by 
the assignor through the instrumentality 
of the decision of a Court of Justice, 
whether such payments could be questioned 
by the assignor as payments made to a 
person who had no right to receive such 
payments. In other words, can the assignor 
ignore such payments and compel the owner 
of the land to make the payments again 
to him? I think that he cannot do so. 
It may be that the third person after 
he gob notice that the assignor was dis¬ 
puting the validity of the assignment 
might have brought an interpleader suit, 
but in the circumstances of the present 

(3) 19 Ind. Caa, 656; 24 U. L. J. 463; 36 M. 141. 


case I think that the 1st defendant was 
not bo mi to bring an interpleader 
suit as oh 9 assignment, on the assignor’s own 
case, was merely voidable and not void. An 
observation in Qopal ikrishm Iyer v. Gopala - 
knshn-i Iyer (4) is relied on by tho appel¬ 
lant’s learned Vakil. That observation is 
that when tho fact of tho assignment” 
by tho ere liter or its validity and opera l ion 
is in dispute,” the safest cruras for tho 
debtor is to ask the assignor aud the 
assignee to interplead and if he pays either 
of them, “he does so at his risk.” I do 
not think that this observation applies to 
oases where the creditor does not deny the 
fact of the assignment and only pleads that it 
is voidable by him and where the third person 
acts as an ordinary and reasonably prudent 
mau would do to protect his owu interests. 
The plaintiff was asked by the 1st defendant 
to give security against the plaintiff’s 
assignee’s claims and the plaintiff refused to 
do so. The plaintiff might have brought a 
suit at once against his assignee and obtained 
an injunction against the 1st defendant 
and the 1st defendant’s second mort¬ 
gagee, preventing them from making 
payments to the plaintiff’s assignee, but be 
did not choose to do so. T, therefore, hold 
that the payments made to the plaintiff’s 
assignee before the plaintiff brought his suit 
to cancel the assignment deal are 
binding on the plaintiff an 3 I wool! 
dismiss the second appeal with costs. 

TrAB/f, J: — I agree generally. 

Appe 'll dis nisse l. 

(4) 4 Ind. C:i3. 423; 3] M. 121 at p. 130; 7 M. L. T. 
97. 



INDIAN OASES. 



[1914 


(JO PA I A AIYA NO A R V. VENKATA KRISHNA AIYANGAR. ABDUL KARIM V. AHAMMAD ALT MEAJI. 


MADRAS HIGH COURT. 
Letters Patent Appeal No. 226 of 1912. 

January 23, 1914. 

Present-. — Mr. Justice Sankaran Nair and 

Mr. Justice Ayling. 

GOPALA AIYANGAR— Defendant— 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 3085 of 1910. 

February 20, 1914. 

Present :—Mr. Justice Teunon. 

ABDUL KARIM and others—Plaintiffs 

Appellants 


Appellant 

versus 

VENKATAKRISHNA AlYANGAR and 
others—Plaintiffs—Respondents. 

Promissory-note — Payee dying leaving widow—Joint 
/« mily—Suit by surviving members , whether maintain- 
able.. 

Whore tho payee of a promissory-note dies leaving ft 
widow, the surviving member or members of his joint 
family cannot maintain a suit on the same, if it is 
found that it was not taken for the benefit of the 
family. 

Subba Narayana Vaithiyar v. Ramasawami Aiyar, 
30 M. 88; 1 M. L. T. 377; 10 M. L. J. 508, followed. 

Appeal under section 15 of the Letters 
Patent against the order and judgment of 
the HorTble Mr. Justice Sadasiva Aiyar, dated 
the 23rd day of September 1912, in Civil 
Revision Petition No 426 of 1911, preferred 
against the decreb of the Court of the Subor¬ 
dinate Judge of Trichinopoly, in Small Cause 
Suit No. 1382 of 1910. 

Messrs. K. Y. L. Narasimhnm and 0. 
Padmanabha Aiyangar^ for the Appellant. 

Mr. K. V. Krishnaswumi Aiyar , for the 
Respondents. 


JUDGMENT.—The promissory-note sued 
upon is executed in favour of the deceased 
Venkata Varada Aiyangar who hasleft a widow. 
The suit is brought by the surviving members 
of the family to recover the debt on the 
ground that the debt is due to the family 
aud the bond is taken in the name of the 
deceased on behalf of the family. There is 
no finding that the debt was due to the 
family, but it is found that the promissory- 
note was taken for the joint benefit of the 
1st plaintiff and the deceased, who constitut¬ 
ed a family partnership” and therefore 
the 1st plaintiff as the survivor is entitled to 
sue. As the bond is taken only in the name 
of Venkata Varada Aiyangar and it is not 
found to be for the benefit of the family, we 
are of opinion that the 1st plaintiff is not 
entitled to maintain the suit, Subba Narayam 
Vaithiyar v. Uamaswan.i Aiyar (U. 

We must, therefore, set aside the decree o! 
the learned Judge and dismiss the suit. Eacd 
party will bear his own costs throughout. 


versus 

AHAMMAD ALI MEAJI and others — 
Defendants —Respondents. 

Transfer of Property Act (H of 1882), s. Ill ( d) 

—Merger —Leases created prior to passing of Transfer 
of Property /let—Vesting of superior and lease-hold 
interests in one person after passing of Act — Doctrine of 
merger in Mofussil — Sikrai talnq— Specified bound - 
aries - Creation of new talnq. 

Section 111 {d) of tho Transfer of Property Act 
is applicable to leases created prior to the passing of 
tho Act when tho vesting of tho superior and lease- 
hold interests in one and tho same person ocoura 
subsequent to the passing of tho Act. 

Ulfat Hussain v. Oayani Dass, 3 Ind. Cas. 994: 36 C. 

802, relied upon. 

Whero a document purports to convey to the plaint¬ 
iff lands within specified boundaries to be held by 
him at a specified rent on a sikmi talnq tenure, it may 
have tho offect of oither reviving an old sikmi taluq 
or of creating a now sikmi taluq on the same terms. 

Obiter dictum:— Prior to tho Transfer of Property 
Act, tho doctrine of merger did not apply to property 
in tho Mofussil. 

Appeal from the decree of the Distriofc 
Judge of Noakhali, dated August 31st, 1910, 
reversing that of the First Munsif of Lakhmi- 
pur, dated February 18th, 1910. 

Babus Brojendra Nath Ohatteriee and 
Bo mesh Chandra Senior the Appellants. 

Babu Ram Dayal De , for the Respondents. 
JUDGMENT.—This is an appeal by the 
plaintiff in a suit brought by him for 
recovery of khas possession of the lands 
compiised in certain under-tenure on the 
ground that the under-tenure had bsen 
annulled by appropriate proceedings nnder 
section 167 of the Bengal Tenancy Act. 

It. appears that in a certain patni taluq a 
§rd share was held by one Ram Kanai Gaha 
and that by a series of devolutions the o^ner 
thereof is now one D.varka Nath Mosamd&r. 

Under this 2/3rd share of the patni were 
created 3 sikmi t iluqs, of which one represent¬ 
ing a moiety of the 2/3rd share came to be 
held by one AWramaddi Sardar. At a sale 
in execution of a decree for arrears of rent 
against Akramaddi, Dwark* Nath Moaum- 

dar’s father and predecassor-in-interest, one 
Judah Krishna Mnzumdar purchased the 
sikmi on the 9th August 1905, and after 
proceedings for the annulment, of enourab* 
ranees, the son, Dsvarka, sold the same to 
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the plaintiff. Plaintiff next sold the moiety 
of the sikmi to defendant No. 3 and now 
seeks to recover khns possession in proportion 
to the 2nd moiety jointly with him and the 
other two defendants who are the owners of 

the 2ud and 3rd sikmis (each of 4-annas) 
representing the 2nd half of the patni. 

Thecase of the defendants Nos. 1 and 2 
is that the 2nd moiety of the £-anna sikmi 
of which plaintiff seeks khas possession is 
held by them on a howla tenure created 
by Akramaddi’s predecessor-in-interesb on 

the 16th Aswin, 1276. They deny that this 

howla has been annulled and further say 

that on the 9th August 1905 on the purchase 
of the 8-anna sikmi , the sikmi and the 
superior or taluki iuterest vested in one and 
the same person, that is Dwarka’s predeces¬ 
sor and that, therefore, by reason of the 
doctrine of merger, as embodied in section 
111 ( d ) of the Transfer of Property Act, the 
sikmi lease was determined, and consequent¬ 
ly by his purchase from Dwarka of that 
interest on the 24th April 1907 the plaiutiff 
obtained nothing. 

The plaintiff succeeded in the Court of first 
instance, but on appeal the learned District 
Judge has upheld this 2nd contention of 
the defendants and without deciding the 
other issues has dismissed the plaintiff’s 
suit. 

Plaintiffs now appeal and their conten¬ 
tions before me are (1) that the sikmi or 
subordinate interest having been created 
prior to the passing of the Transfer of 
Property Act section 111 (c7) of that Act 
has no application, (2) that section 111 
(d) having no application, the property 
being in the Mofussil, the doctrine of merger 
does not apply and that in any case the 
conduct of the parties shows that merger 
was not intended, and (3) that in any 
case by the deed of sale to the plaiutiff 
the sikmi lease or tenure was resuscitated, 
or recreated. 

In support of the 1st and 2nd contentions 
reliance is placed on clause (c) of section 
2 of the Act, and on a number of reported 
cases, for instance, Jihanti Nath Khan v. 
Ookool Ghunder Ghowdhry (1), Promotho 
Nath Mitter v. Kali Prasanna Ghowdhry (2), 

(1) 19 0. 760. 

(2) 28 C. 744. 


Lai Mahomed Sarkar v. Jagir Sheikh (3), 
Womesh Ghunder Goopto v. Raj Narain Roy 
(4). But from the report of the first of these 
cases, it does not appear that, the vesting of 
the two interests in one and the same per¬ 
son took place subsequently to the passing 
of the Transfer of Property Act and of 
the others none are directly in point. Of 
the two cases Surja Narain Mandal v. Nanda 
Lai Sinha (5) and Ulfat Hossain v. Qayani 
Dass (6), cited on behalf of the respondents, 
the 2nd is similar in all its facts to the 
present case and therein it was distinctly 
held that section 111 ( d ) is applicable to 

leases created prior to the passing of the 
Act when the vesting of the superior and 
lease-hold interests in one and the same 
person occurs subsequently to the pass¬ 
ing of the said Act. Though I am not 
to be understood as agreeing in all the 
reasons advanced by the learned Judge who 
decided that case, I agree in the decision 
and, therefore, hold that the 1st contention 
of the appellant fails. 

In this view the decision of the 2nd 
contention becomes unnecessary, but I may 
say that on the whole the weight of autho¬ 
rity appears to be in favour of the view 
that prior to the Transfer of Property Act 
the doctriue of merger did not apply to 
property in the Mofussil. In any case if 
it did apply the Courts here as in England 
would have to be guided by the intention, 
and in the present case the conduct of the 
lessor may be taken as showing that merger 
was nob intended. 

In support of the 3rd contention reliance 
is placed on the case of Gottee v. Richardson 
(7), and on the terms of the deed of sale or 
conveyance. Examination of the document 
shows that it purports to convey to the 
plaintiff lands within specified boundaries 
to be held by him at a specified rent on a 
sikmi taluq tenure. That may, therefore, be 
held to have the effect of either reviving 
the old sikmi taluk or of creating a new 
sikmi taluq on the same terms. 

In this view I decree this appeal and remand 
the case to the District Judge in order that 

(3) 2 Ind. Cas. 654; 13 C. W. N. 913. 

(4) 10 W. R. 15 at p. 17. 

(5) 33 C. 1212 at p. 1217. 

(6) 3 Ind. Ca3. 994; 36 C. 8C2. 

(7) 86 R. R. 585; 7 Ex. 143; 21 L. J. Ex. 52. 
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lie may re-admit the appeal and proceed to 
determine all the other questions arising 
between the parties. 

Costs of this hearing will be cests in the 
case. 

Appeal decreed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 565 of 1911. 

November 18, 1913. 

Present : — Sir Basil Scott, Kt., Chief 

Justice, and Mr. Justice Batchelor. 

AH MR OB HO A HABIBBHOY— Appellant 

versus 

WAMAN DHONDU and others — 

Respondents. 

Land Acquisition -let (I 0/1891), x. 51 -Civil Pro¬ 
cedure Code (Act V of 1998), s. 90 (l)— Bombay Civil 
Courts Act (SI V of 1S6)>, x. 16— Award below Its. 5,000 
— Reference to Assistant Judi/e —.1 ppenl to District Judge 
—Second appeal to High Court, whether maintainable. 

As no second appeal is allowed by law in a Land 
Acquisition case, no appeal would lie in the High Court 
when on a ret’oronoo under the Land Acquisition Act 
an Assistant Judge awarded less than lie. 5,000 and 
an appeal against his award was dismissed by the 
District Judge. 

Second appeal from the decision of the 
District Judge of Thana, in Appeal No. 
129 of 1909, confirming the decree passed by 
the Assistant Judge of Thana, in Reference 
No. 9 of 1907. 

Mr. D. G. Dnlvi , for the Appellant. 

Mr. R. W. Desai , for Respondents Nos. 1 
to 3 

JUDGMENT. — In this case an award was 
made under the Land Acquisition Act which 
did not exceed lls. 5,000. The reference to 
the Court was, in accordance with the 
provisions of the Bombay Civil Courts Act, to 
the Assistant Judge, and he tried the reference. 
Under the same Act an appeal lay to the 
District Judge as the amount or value of the 
subject-matter did not exceed Rs.5,000, and 
be heard the appeal. That was analogous* to an 
appeal from an original decree. 

An appeal is now preferred from the 
decision of the District Judge to the Hi«rh 

Court, aud the question is whether such appeal 
lies. An appeal lies only if it i a expressly 
given by the Act, It does not. lie merely by 
analogy to appeals in civil suits: see Rangoon 


[»14 

MITTADAR VENK0BA V. MITTaDAR XHADIRIAPPA, 

Botatoung Compiny Ld. v. Collector , Rangoon 

(i). 

Now au appeal lies to the High Court in 
proceedings under the Land Acquisition Act 
under the conditions specified in section 54 of 
that Act, That section says: ‘ Subject to the 
provisions of the Code of Civil Procedure 
applicable to appeals from original decrees, an 
appeal shall lie to the High Court from the 
award, or from any part of the award, of the 
Court in any proceedings under this Act.’* 
The section is there obviously dealing with 
appeals from origiual decrees, and impliedly it 
recognizes that there may be cases in which 
tho appeal from the original decree will not 
lie to the High Court. 

Turning to the provisions of the Civil 
Procedure Code relating to appeals from 
original decrees we find that section 96 (11 
provides : Save where otherwise expressly 
provided in the body of this Code or by any 
other law for the time being in force, an 
appeal shall lie from every decree passed 
by any Court exercising original jurisdiction 
to the Court authorised to hear appeals from 
the decisions of such Court ” Now, uuder 
section 16 of the Bombay Civil Courts 
Ac 1 , the Court authorized to hear appeals 
from the Assistant Judge’s Court where the 
value of the subject-matter is less than 
Rs. 5,000 is the District Court and not the 
High Court. We are, therefore, of opiuion 
that the preliminary objection is good that the 
appeal to the High Court is not maintainable. 
Oue set of costs. 

Appeal dismissed . 

(1) 16 Iml. Cas. 188; 11 Horn. L. It. 833; 39 I. A. 
197; 16 O. W. X. 961; 12 M. L. T. 195; (1912) M. W.N. 
781; 16 C. L. J. 215; 23 M. L. J. 276; 10 A. L. J. 271; 
5 Bur. L. T. 205; 207; 10 0. 21; 0 L. B. R. 150 (P. 0.) 
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Civil Revision Petition No. 661 ok 1913. 

February IS, 1914. 

I'resent :—Air. Justice Seshagiri Aiyar. 

MITTADAR YENKOBA ROYAR 

A N D ANOTH ER — DEFENDANTS — P ETITIONBRS 

versus 

MITTADAR IvHADIRlAPPA G0UNDER 

and oi hers — Plaintiffs—Rrsp>ndsnt 3 . 

Civil Procedure Code (.Icf 1 of 1908), O. /X, r, 8> 
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0. XVII, 3— Plaintiff and his witnesses absent — 

Pleader instructed to apply for adjournment only 
Dismissal of suit — Restoration. 

Where the plaintiff in a case and his witnesses are 
absent and his Pleader has instructions only to apply 
for an adjournment, the Court can dismiss the suit 
only under Order IX, rule 8, and not under Order 
XVII, rule 3. 

A Court has power to restore a suit if dismissed 
under Order IX, rule 8, only. 

Gaura Bibi v. Ghasitiya , 12 Ind. Cas (503; 34 A. 123; 

8 A. L. J. 1263; Gopala Row v. Maria Susaya Pillai , 
30 M. 274; 17 M. L. J. 223, followed. 

Petition, under section 115 of Act \ of 
1908, praying the High Court to revise the 
order of the District Munsif of Krishnagiri, 
in Original Side Petition No. 1495 of 1912, in 
Original Suit No. 16 of 1910. 

• Mr. T . M. Krishnasaumi Aiyer, for the 

Petitioners. 

Mr. B. Somnyya , for the Respondents. 

JUDGMENT.—The question in this case 
is whether the judgment of the District 
Munsif, dated 6th November 1912, was passed 
under Order IX, rule 8, or under Order XVH, 
rule 3. If it is the former the Munsif had 
power and jurisdiction to restore the suit to 
the file as he did on the 31st March 1913. 
If it is aa order passed under Order XVII, 
lule 3, then the only remedy the party has 
is by way of appeal. See Gcura Bibi v. 
Qhasitiya (1). I have come to the conclusion 
that in this case the order of the District 
Munsif was passed under Order IX, rule 8. 
In the affidavit filed in support of the appli¬ 
cation for restoration the plaintiff stated that 
he himself and his witnesses were not present. 
Notice was given of this application to the 
counter-petitioner and he did not deny the 
plaintiff’s allegations that he was not 
present; plaintiff’s Pleader had only instruc- 
tions to ask for adjournment That is clear 
from the judgment of the District Munsif. 
The judgment dismissing the suit, therefore, 
came under Order IX, rule 8, and the Munsif 
was justified in restoring the suit to the 
file. Mr. Krishnaswamy Aiyer argues that 
the facts that the Munsif begins his judgment 
by saying, that the “burden is upon the 

plaintiff.’’and that the judgment 

is followed by a decree show that he intended 
to deal with the case under Order XVII and 
not under Order IX. As pointed out by the 
learned Chief Justice in Gopala Row v. Maria 
Susaya Pillai (2) the form in which an order 

(1) 12 Ind. Cas 603; 34 A. 123; 8 A. L. J. 1265. j 

(2) 30 M. 274; 12 M, L. J. 225.! 


is couched will be no indication that it was 
not passed under Order IX, rule 8. The 
passing of a decree does not take the 
matter any further. The learned Chief 
Justice points out later on: ‘ A generous 
construction should be placed on the enact¬ 
ment which gives the power to restore.” In 
my opinion upon the facts of this case, 
namely that the plaintiff v> as absent 
and that the Pleader had instructions 
only to ask for an adjournment and was not 
able to conduct the case, show that the 
District Munsif dismissed the suit only 
under Order IX. Following Qopal Row v. 
Maria Susaya Pillai (2) I hold that the 
Munsif was right and that he had jurisdiction 
to restore the suit to the file and I dismiss the 
petition with costs. 

Petition dismissed . 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 28 of 1912. 

February 6, 1914. 

Present :—Mr. Justice Teunon. 
SHASHI BHUSHAN HAZRA— Plaintiff 

—Appellant 
versus 

DENAMOYEE DASI —Defendant- 

Respondent. 

Bengal Tenancy Act (VIII of 1S85J, ss. 10313, 105, 
105A, 107— Rent suit—Entry in Record of Rights — 
Presumption—Entry not conclusive even on failure of 
tenant to take proceedings to rebut presumption. 

In proceedings taken on an application by the 
landlord under section 105, Bengal Tenancy Act, 
prior to the enactment of section 105A, it was not 
open to the tenant to question the correctness of 
the entries in the record, though it was open to him 
to do so by a suit under section 106 or by a declara¬ 
tory suit in the Civil Court. 

Shambhu Chandra Hazra v. Puma Chandra Pal , 35 
C. 176; 7 C. L. J. 103; 12 C. W. N. 122 and Panclab 
Doicuri Das v. Ananda Kisun Chakrabuity , 7 Ind. 
Cas. 102; 14 C. W. N. 897; J2 C. L. J. 195, relied 
upon. 

But under section 103B, the entries only give rise 
to a presumption and neither the defendant’s failuro 
to take proceedings for the purpose of annulling or 
rebutting that presumption nor a decision under 
section 105 prior to the enactment of section 105A 
can avail to make them conclusive. 

Appeal from the decree of the Second 
Sub-Judge of Hoogbly, dated July 18th, 1911, 
reversing that of the Additional Munsif of 
Ulataria, dated December 8th, 1910, 
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Babus Sarat Chandra Rai Ohoivdhuri, Jyotish 
Chandra Hazra and Debendra Rath Kumar , 
for the Appellant. 

Baba Nagendra Nath Qhose , for the Respond¬ 
ent. 

JUDGMENT—This is au appeal by the 
plaintiff in a suit for rent 

It appears that in respect of the mahal 
in question a Record of Rights was prepared 
under Chapter X of the Bengal Tenancy Act, 
and that under section 105 of the Act a fair 
rent was settled for a holding comprising 
according to the record four plots of land, 
measuring in the aggregate 4 bighas 6 
cottahs of laud. The fair rent settled was 

Rs. 10.14-3. 

Plaintiff is the tenure-holder and sues for 
rent at that rate for tho years 1313 to 1315 and 
the first three quarters of 1316. The defence 
is that defendant’s holding under the plaint¬ 
iff consists of only one plot (plot No. 2) 
measuring 1 bigha 18 cottahs and that the 
other three plots are her lakhraj or rent-free 
lands. The defendant further alleges that the 
rent payable in respect of her holding was 
and is Rs. 1-15-10 gandas and that this is a 

rent fixed in perpetuity, that she was igno¬ 
rant of the proceedings under section 105, 
and that the order under that section had 
been fraudulently obtained. In the Court 
of first instance the Munsif held that he could 
not go behind the Record of Rights and the 
decision of the Revenue Officer under section 
105 and accordingly decreed the plaintiff’s 
claim. On appeal the Subordinate Judge 
has held that entries iu the Record of Rights 
and the decision of tho Revenue Officer 
under section 105 are not conclusive, and 
that it is open to the defendant in these pro¬ 
ceedings to show that of the four plots in ques¬ 
tion three are her rent-free lands and that the 
rent payable in respect of the remaining plot 
is Rs. 1-15' 10 gandas only. Me has, therefore, 
remanded the suit to the Munsif for re-trial 
and for determination on evidence of all the 
questions arising between the parties. 

Plaintiff appeals to this Court and tho 
only question that has been urged before me 
is whether apart from the question of fraud 
the learned Subordinate Judge is right in 
holding that notwithstanding the entries in 
the Record of Rights and the decision of the 
Revenue Officer under auction 105 it is op uu 


to the defendant to show that she is not 
bound to pay at the rate fixed by that officer. 

Now it is conceded that the plaintiff’s 
application under section 105 was made and 
decided after Bengal Act III of 1898 but 
before Bengal Act I of 1907 came into force, 
that is to say, before the enactment of the 
present section 105A. Now in the cases of 
Shambhu Chandra Hazra v. Puma Chandra Pal 
(1) and Pandab Doivari Das v. Ananda 
Risnn Chahrabutty (2) it has been held 
by this Court that in proceedings taken on 
application by the landlord under section 
105 prior to the enactment of section 105A 
it was not open to the tenant to question the 
correctness of the entries in the record, 
though it was open to him to do so by a 
suit under section 103 or by a declaratory 
suit in the Civil Court. 

The contention of the appellant then 
amounts to this that not having instituted a 
suit in either the Civil or Revenue Courts, 
the question that would have been op6n to 
the tenant in such a suit may not be raised 
by him in the defence to a rent suit. No 
authority in support of this contention has 
been cited before me and, in my opinion, it 
is. not well founded on principle. Under 
section 103B the eutries only give rise to 
a presumption and neither the defendant’s 
failure to take proceedings for the purpose 
of annulling or rebutting that presumption 
nor a decision under sectiou 105 prior to the 
enactment of section 105A cau avail to make 
them conclusive. 

A second branch of the appellant’s con¬ 
tention then is that, uo matter what the real 
area of the holding or the real status of the 
tenant, by virtue of the provisions of section 
105 and section 107 the yearly rent payable 
has been finally determined to be 
Rs. 10-14-3. In support, of this contention 
I am referred to tho decision of a Division 
Bench of this Court in Second Appeal No. 
3574 of 1910 decided on the 20th November 
1912. I'hat decision is an authority for the 
contention now put forward, but it appears to 
bo in onffijt with the decision of this Court 
in Shambhu Chandra Hazra v. Puma Chandra 
Pal (1) and Pandab Dtcari Das v. And<tda 
Kisuti Chackrabarty (2) aud I regret that 



•'5 0. 176; 

7 Ind. Cas. 


7 0. L. J. 103; 12 C. W. N. 122. 
102; 14 0. W. X. S97; 12 C. L. 
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I am unable to follow it. If it is 
eventually found that the tenant is merely 
an occupancy rciyat and that the holding 
do 63 comprise four plots with an area of 4- bighas 
6 cottahs then the rent of that holding may be 
taken to have been conclusively determined. 
But if it is found that the tenant holds at a 
fixed rent that decision will override the 
decision based on the assumption that he is 
merely an occupancy rniyat. On the other 
hand if it is found that the tenant is merely 
an occupancy rniyat but that the holding 
comprises a fewer plots and ales3er area, whe¬ 
ther the rent previously payable continues 
to be payable or whether in determining 
the rent now payable the Court should 
proceed in the manner indicated in the proviso 

to section 109 A (3) or section 113, may 

depend on the question whether the essential 
portion of the Revenue Officer's decision is 
applicable to the holding as it may be foand 
to exist. The decision itself apart from the 
entry and the principle on which it was arriv¬ 
ed at has not been placed before me and 
this question must, therefore, be left open 
till the facts have been ascertained. 

The appeal is accordingly dismissed with 

costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 296 of 1912. 

December 2, 1913. 

Present :—Mr. Justice Heaton and 
Mr. Justice Shah. 
RAMOHANDRA ANANDRAO 
KULKARNI— Defendants — Appellant 

versus 

PANDU DAGDU TBLI and others— 

Plaintiffs—Respondents. 

Civil Procedure Code ( Act V of 1908), ss. 4, 100 — 
Regulation IV of 1827, cl. 9 9-Regulation XIII of 
1830, cl. 5 — Vinchur Court's decision—Special appeal 

lies to High Court. 

A special appeal lies to the Bombay High Court 
against a decree of the Civil Judge at Vinchur, on the 
grounds mentioned in section 100 of I he Civil Proce- 

dure Code, 

First appeal from the decision of^ the 
Civil Judge at Vinchur, in Suit No. 85 of 

1912. 

Mr. S. S. Patkar , for the Appellants. 



Mr. R. R. Desai , for Respondents Nos. 1 

to 3. 

JUDGMENT. 

Shah, J.—This is an appeal by defendant 
No. 2 against the decree passed by the Court 
of the Civil Judge at Vinchur in Suit No. 
85 of 1912. A preliminary objection is 
raised by the plaintiffs that no appeal lies 
from the decree of the lower Court, and that 
if a special appeal lies it can lie only on the 
grounds mentioned in clause 99 of Regulation 
IV of 1827. The appeal is registered as a 
first appeal. 

The lower Court in this case exercises its 
powers under Regulation XIII of 1830. 
It has been ascertained by this Court iu 
the unreported case of Bhika v. Fakirchand 
(1) that the Jagirdar of Vinchur is enumerat¬ 
ed in the list furnished by Government, and 
the fact has not been disputed before us. It 
is clear, therefore, that under the first clause 
of section 3 of Regulation XIII of 1830 his 
decision is final, and that no first appeal in 
the ordinary sense lies to this Court. It is 
equally clear that under section 5 of the 
same Regulation a special appeal is open 
in all such cases to this Court. In two 
unreported cases [ Bhika v. Fakirchand (1), 
and Mahadu v. Keshav (2)] it has been 
held that a special appeal lies to this 
Court. 

It was argued on behalf of the plaintiffs- 
respondents that as the Regulation IV of 1827, 
which contained the provisions relating to 
special appeals, had been repealed, and as there 
was no provision in the present Code of Civil 
Procedure relating to special appeals, the 
right of appeal provided in clause 5 of 
Regulation XIII of 1830 was practically 
non-existent. This contention appears to me 
to be wholly untenable. In the first place 
the right of appeal expressly conferred by 
a statute cannot be negatived in this 
manner. Indeed, if necessary, the scope of 
the special appeal provided by Regulation 
XIII of 1830 may have to be determined 
by a reference to the provisions of the 
repealed Regulation IV of 1827. But a 
reference to the statutes relating to Civil 
Procedure from time to time shows that 
though the expression ‘special’ appeal does 

(1) F. A. Ho. 4 of 1908 (Unrep.) 

(2) F. A. No. 9 of 1908 (Unrep.) 
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not occur in the present Code. Broadly 
speaking, the provisions relating to second 
appeals correspond to the provisions relating 
to special appeals in Regulation IV of 
1827. It is, therefore, not accurate to say 
that there is no provision in the present 
Code relating to special appeals as 
contemplated by Regulation XLU of 

1830. 

it was next urged that even though a 
special appeal might lie to this Court, it 
could be entertained ouly on the grounds 
mentioned in clause 99 of Regulation IV of 
1827. In neither of the two unreported 
cases mentioned to us in the argument is the 
nature of the special appeal distinctly 
specified. It may be that the poiut was not 
raised in those cases or that it was assumed 
that a special appeal was substantially the 
same as a second appeal. The point has 
been raised and argued before us. It is 
necessary to del ermine the nature of the 
special appeal contemplated by Regulation 
XII l of 1830 before we can decide the 
present appeal. We have come to the con¬ 
clusion that a special appeal under Regula¬ 
tion XIII of 1830 is synonymous with a 
second appeal under the Code of Civil Pro¬ 
cedure, and should be heard and determined 
in the same manner as a second appeal is 
heard and determined. In other words, the 
special appeal lies to this Court only on the 
grounds mentioned iu section 100 of the 
Code of Civil Procedure. It is not necessary 
to refer in detail to the relevant sections of 
different Acts. It is enough to say that, a 
careful perusal of clause 99 of Regulation IV 
of 1827, sections 372 and 384 of Act VIII of 
1859, the repealing Act XII of 1873 (so far as 
it repeals iu section 5 of Regulation XIII of 
1830 the words “under the rules provided 
in Chapter XXII, Regulation IV of 1827, 
for the admission of special appeals ”) 
sections 7 and 534 of Aot X of 1877, sections 
7 and 584 of Act XIV of 1832 and sections 
4 and 100 of Act V of 1908 will show that 
special appeal’ contemplated by the Regu¬ 
lation corresponds to ‘second appeal’ under 
the Code of Civil Procedure. Barring slight 
alterations it is clear that the limitations of a 
special appeal coincide with the limitations of 
a second appeal. I am inclined to think that 
after Act V'U of l$o9, special „ M |. 
Regulation XIII of 1830 were to be beard 
according to the proviaious of eootiou ;J7‘2 of 


[ish 


the Act, and r.ot of clause 99 of Regulation 

IV of 1827, as apparently there was nothing 
inconsistent in the rules relating to special 
appeals in the Act with the specific provisions 
of Regulation XIU of 1830. It is not neces¬ 
sary, however, to come to a definite con¬ 
clusion on this point. It is quite clear that 
after the repealing Act XII ol 1873there was 
nothing inconsistent iu the Act of 1859 or in 
any of the subsequent statutes with any 
provisions of Regulation XIII of 1830, which 
coaid stand in the way of hearing and 
determining special appeals under the Regu¬ 
lation in the same manner as special appeals 
under Act VIII of 1859 or as second appeals 
under Acts X of 1877, XIV of 1882 and 

V of 1908. A mere change iu phraseology 
cannot make any difference in the result. 
Special appeals are practically the same as 
second appeals. I may add that I have not 
overlooked the change in the wording of 
section 4 of the present Code as compared 
with section 7 of Act XIV of 1882. But I 
am clear that it is only another way of ex¬ 
pressing the same thing; the result is the 
same. J, therefore, overrule the preliminary 
objection, aud hold that a special appeal lies 
to this Court, and that it lies only on the 
grounds mentioned iu section 100 of Aot V 

of 1908. 

On the merits the appellaut has no case. 
There is no error of law. The decision of the 
lower Court, is based upon an appreciation of 
evideuoe, with which we cannot interfere in 
this special appeal. I, therefore, oonfirm the 
decree of the lower Court, with costs. 

Heaton, J. — My consideration of this 
matter has led me to the same conclusion for 
substantially the same reasons. 

Decree confirmed. 


CALCUTTA HIGH COURT* 
Civil Hulk No. 4S29 ok 1912. 
December 13, 1912. 

Present: —Mr. Justice Stephen and 
Mr. Justice I). Chatterjee. 

HARI NARAIN DAS and another — 

D K FE N PANTS — P E TIT I ON K RS 


versus 

LLBMJAN BIBl and others— Plaintiffs— 

Respondents. 

-lot U °f 1877), 9—' ,l PtoM#MioR ,, | 


i>pen tic lie ! iVi 
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meaning of—Joint possession—Dispossession from whole 
—Co sharer suing for possession of his share only, 
whether suit maintainable. 

The words of section 9 of the Specific Relief Act 
refer to exclusive possession and a Court has no 
jurisdiction to grant joint possession under that sec¬ 
tion. Consequently a party entitled to an eight-annas 
share in a propert}' is not entitled to proceed under 
the section when the dispossession is in respect of the 
whole. 

Rule against the order of the Second 
Munsif of Kishoregunj. 

Baba Rarendra Narayan Mittra , for the 
Petitioners. 

Babu Qobind Ohundra Dey Roy, for the 
Opposite Party. 

JUDGMENT.—In this case three plaintiffs 
brought a possessory suit under section 9 
of the Specific Relief Act claiming posses¬ 
sion of certain property. During the pendency 
of the suit plaintiff No. 3 withdrew from it 
leaving plaintiffs Nos. 1 and‘2entitled according 
to their case to the possession of the 8-annas 
share of the property. The lower Court 
holding the defendants to be trespassers 
and being disposed to think that plaintiff 
No. 3 had withdrawn from the suit in a 
collusive manner gavejadgment in favour 
of the plaintiffs Nos. 1 and 2 in respect of the 
whole. 

A Rule has been granted calling upon the 
opposite party to show cause why this order 
should not be set aside on the ground that the 
Munsif acted without jurisdiction iu decree¬ 
ing the suit-, after plaintiff No. 3 who was 
admittedly in joint possession of the land 
with the other plaintiffs had withdrawn from 
it. 

We are of opinion that the Rule must 
be made absolute. The question involved in 
this case is a very short and simple one, uamely, 
whether a party entitled to an eight-annas share 
in a property is entitled to proceed under section 
9 of the Specific Relief Act when the dis¬ 
possession is in respect of the whole. This 
turns on the question whether possession iu 
this section includes joint pcssession, and we 
have to decide it without the assistance of 
any authority. Booking at the words of the 
section as they stand, we are of opinion that 
they refer to exclusive possession and the 
Cotit had no jurisdiction to grant joint pos¬ 
session under the section. We have treated 
the case as being one where a party seeks 
possession of his share only of property from 
which he himself and his co-sharers have 


RAO. 

been dispossessed, and it is incompetent 
for the Court to give possession of the 
whole of the property in such a case. 

The Rule must, accordingly,be made absolule 
and the order of the Munsif set aside. 

The case is one in which we think each 
party must- bear its own costs. 

Rule made absolute. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 1019 to 

1025 op 1912. 

January 6, 1914. 

Present: —Mr. Justice Ayling. 

RALLABAMDI SUBBIAH and others_ 

Petitioners 

vesiis 

Sn Rajah Y'ENKATARAM[AH APPA 

RAO BAHADUR ZEMINDAR GARU 

AND ANOTHER—P LAI> TIFFS—Re8 FOND ENTS. 

Landlord and tenant— Notice of higher rent — L's» 
toppel. 

If a landlord gives no notice, demanding rent at a 
higher rate, to his tenant who had cultivated land 
with wet crops for a long time, the landlord is estopped 
from claiming the higher rent, inasmuch as had the 
notice been given the tenant might have elected to 
raise dry crops only and thus escaped the higher 
demand. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decrees of the District Munsif of Gudivada 
in Small Cause Suits Nos. 429, 430, 435, 436, 
440, 442 and 444 of 1910, dated 19th June 
1912. 

Mr. T. R. Venkatrama Sostri, for the 
Petitioners. 

Dr. Swuminathan , for the Respondents. 

JUDGMENT.—The District Munsif does 
not appear to have considered the legal 
effect of his finding on the third issue, that 
defendants had no notice of plaintiffs* inten¬ 
tion to demand a higher rent for the suit 
faslis. It is in evidence that the suit lands 
had been cultivated with wet crops for at 
least fifteen years (according to defendants 
tw 9 nty-four or twenty-five years), and that 
during the whole of that time hist was 
collected only at the rate of 15 annas 10 pies 
per acre. In the absence of intimation to 
the contrary the tenants were justified in 
inferring that they would be allowed to 
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cultivate on the same terms for the suit faslis, 
which expired on 30th June 1909. Plaintiffs 
gave them no notice of their intention to 
make a higher claim, but in 1910 filed suit 
for rent at a higher rate, if the tenants 
had received notice, they might have elected 
to raise dry crops only and thus escape the 
higher demand. It appears to me that in 
these circumstances plaintiffs are estopped 
from demanding the higher rent they claim 
for the suit fastis [V r ide Narasimha Chari v. 
Oopda Ayyangar (1) and Sree Sanharachuri 
Swamiar v.'Varada Pillai (2)]. 

The Munsif’s decree also appears to be 
erroneous as regards the allowance of Rarnnm's 
selagam. The defendants disputed their 
liability to pay this. The only evidence 
adduced in support of the demand consists 
of entries in Exhibit A, series, Muchilihas 
dated 1875. No evidence is adduced to show 
that this selagam was ever collected, and there 
is positive evidence that it was not paid for 
a period of 15 or 25 years 

The Munsif’s decree must be set aside and 
plaintiffs given a decree for rent for Fastis 

1317 and 1318 at the rate of 15 aunas 10 

pies per acre only with interest thereon at 
Rs. 6 per cent, per annum. Each side will 
get proportionate costs both here and in the 
Small Cause Court. 

Thi3 judgment will govern Civil Revision 
Petitions Nos. 1020 to 1025 also. 

Decree modified. 

(1) 28 M. 391. 

(2) 27 M. 332; 13 M. L. J. 429. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1115 ok 1909. 

January 21, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

SOKKAPPA REDDI — Appellant 

versus 

SIN GAN A REDDI and others— 

Respondents. 

Benami —Transfer to defraud creditors—Creditors n 
deft auded - Estoppel — Civil. Procedure Code (.L'f p 
1908), 0. XU, r. 4 — Powers of Appellate Court _/»,,• 

riot appealing—Power to reverse decree against him 
("round of reversal common. 

Property truiiafurrcil to another, benami , u> liol'rau 
Cieditors is etill the Iraiwfuior’a when no cuuliior , 


defrauded by the transfer, and the transferor is not 
estopped from proving that the transferee has no 
title and that the property is the transferor’s. 

Petherpermal Cheltij v. Muniandy Servai , 35 C. 551; 
12 C. \V. N. 562; 35 1. A. 98; 7 C. L. J. 528; 5 A. L. .T. 
260; 14 Bur. L. R, 108; 10 Bom. L. R 590; 18 M. L. J. 
277; 4 M. L. T. 12; 4 L. B. R. 266 i P. C.), followed. 

Where the ground of reversal is common, an 
Appellate Court can under Order XLI, rule 4, reverse 
the decree not only against the party appealing, but 
also against those who have not appealed. 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge of 
Madura, iu Appeal Suit No. 199 *of 1908, 
preferred against that of the District Munsif 
of Manamadura, in Original Suit No. 516 of 
1908. 

FACTS.—This is a suit on 9 mortgage-bond. 
The father of defendants Nos. 2 and 3 was the 
owner of the lauds; on 17th October 1873, he 
nsufructuarily mortgaged the same to defend¬ 
ants Nos. 4 and 5 who are brothers. The fourth 
defendant arranged to create a sub-mortgage 
in favour of the 6th defendant, but as the latter 
was pressed by his creditors, in order to screen 
this property from them, he induced the 
4th defendant to execute the mortgage in 
favour of the plaintiff on 20th January 1898 
for Rs. 175, while the 6th defeudaut himself 
continued to be in possession of the lands 
and paid hist thereon till 1906. The plaintiff 
instituted the present suit to recover from the 
4th defendant the amount due uuder the 
mortgage bond by the sale of the mortgaged 
properties. Defendants Nos. 4 and 6 contested 
his claim. The fourth defeudaut. pleaded that 
no consideration was paid on the date of 
transfer by the plaintiff and that the mort¬ 
gage was executed benami for the 6th defend¬ 
ant; the 6th defendant, pleaded that he was 
in fear of creditors and iu order to screen this 
property from them he had it transferred in the 
name of the plaintiff and that he (the trans¬ 
feror) paid all his creditors in full aud uone 
of them was ever defrauded by the transfer. 

The District. Munsif found that considera¬ 
tion passed for the mortgage aud accordingly 
decreed the suit as against the mortgaged 
property, and passed also a personal decree 
ag tinst the kth defendant. The Qth defendant 
y>nty then appealed. The Sub-Judge held on 
appeal, that t here was clear evidence of the 
benami nature of the transaction, and the 
fact that the pat-tah itself stood in the name 
of the Gt.h defendant and that he was iu 
possession of the land fora long time after 
1896 was clour ovidouoo of it. Acooidiugly 
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he reversed the decree of the District Munsif 
and also the personal decree even as against 
the 4th defendant.* The present appeal is by 
the plaintiff. 

Mr. M. Narayan^sawmi Iyer, for the 
Appellant. 

Mr. K. N. Aiya , for the Respondents. 

JUDGMENT. —We take the Subordinate 
Judge’s finding to be that the 6bh defendant s 
statement that none of his creditors was 
really defrauded might be accepted as true 
even though the Subordinate Judge goes on 
to say that tl in any case,” that is, even if that 
statement is false, his conclusion would 
be the same. We accept that finding of 
fact and on that finding, there is no estoppel 
to prevent the 6th defendant from proving 
that the plaintiff had no title to, and that 
the 6th defendant is the real owner, of the 
sub-mortgage light, on which the plaintiff 
(appellant) brought his suit L^ee Pether - 
permal Ohetty v. M uniandy Servai (1).J 

As regards the right of the lower Appellate 
Court to set aside even the personal decree 
passed in the plaintiff’s favour against the 
4 th defendant on the appeal of the 6th 
defendant, though the 4th defendant was 
not made a party to the appeal, Order XLI, 
rule 10, of the Civil Procedure Code 
applies and the Appellate Court was entitled 
to pass a decree in favour of the 4th de¬ 
fendant also. The second appeal is 
dismissed with 8th and 9th respondents’ 
C 06 ts. 

Apveal dismissed. 

(1) 12 C. W.N. 562; 35 C. 551; 35 I. A. 98; 7 C. L. J. 
528; 5 A. L. J. 290; 14 Bur. L. R. 108; 10 Bom. ^*5* 
590; 18 M. L. J. 277; 4 M. L T. 12; 4 L. B. R. 266 (P. 

C.). 


MADRAS HIGH COURT. 

Second Civil Appeal No. 826 of 1911. 

July 25, 1913. 

Present:— Mr. Justice Sadasiva Aiyarand 

Mr. Justice Tyabji. 

S. T1RUYEN KATACHAR1AR—Plaintiff 

—Appellant 


versus 

VENKATACHARIAR and others 
Defendants—Respondents. 

Specific Performance - Agreement to sell-Subsequent 
pu,chaser-Notice-Valuable cons,deraUon-Bouo. fides 


—Burden of proof—Party to agreement—Hindu Law — 
Right of son to contest liability under father's agreement 
After a plaintiff has established a prior agreement 
to sell immoveable property, it is for the subsequent 
purchaser to prove (a) that he paid valuable con¬ 
sideration, ( b) that he acted bona fide , and (c) that he 
had no notice of the prior agreement. 

If a party to an agreement to sell is a Hindu and, 
in a suit for the specific performance of the agree¬ 
ment, the son of such party raises any question as to 
his liability to fulfil the obligations of his father, the 
Court will go into and decide such questions. 

Second appeal from the decree of the 
District Court of Chingleput, in Appeal Suit 
No. 202 of 1909, preferred against that 
of the Court of the District Munsif of 
Chinglepu^, in Original Suit No. 218 of 1908. 

Mr. T. R. Ramachandra Aiyar for the 
A ppellant. 

Mr. M. Krishnaswami Aiyar , for the Re¬ 
spondent. 

JUDGMENT.—The learned District Judge 
in considering the evidence in the case has 
proceeded upon the ground that the burden 
of proving, that the 3rd defendant’s pur¬ 
chase from the 2nd defendant was made 
with notice of the prior contract to sell 
alleged to have been made with the 
plaintiff by defendants Nos. 1 and 2, lay 
on the plaintiff. The case of Himatlal 
Molilal v. Vasudeo Oanesh (1) decides that 
the burden of proving (a) that the subsequent 
purchaser paid valuable consideration (6) 
that he acted bona fide and (c) that he had 
no notice lies on that purchaser, assuming, 
of course, that the plaintiff has established 
the prior agreement to sell alleged in his 
plaint. Further the District Judge has not 
at. all considered several circumstances 
mentioned by the Munsif as pointing to mala 
fides on the defendant’s part; see paragraphs 31 
to 33 of the Munsif’s judgment. 

Lastly, the District Judge is clearly wrong 
in saying that, even after his findings in 
favour of the defendant, he need not go into 
the questions involved in issues Nos. 8 and 9 
and that the plaintiff should be relegated to 
another suit to obtain the reliefs he would 
be entitled to as against the 2nd defendant 
when the plaintiff failed as against the 3rd 
defendant. It is also unsatisfactory that the 
District Judge has not given a finding on 
the question whether there was really a con¬ 
tract to sell made between the plaintiff and 
defendants Nos. 1 and 2, and whether a 

(1) 16 Incl. Cas. 680; 36 B. 446; 14 Bom. L. R. 634. 
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sale-deed was executed by defendants Nos. 1 
and 2 in 1905 (see paragraph 2 of the Dis¬ 
trict Judge’s judgment where he says 
“assuming the sale alleged by the plaintiff 
in his favour to have been really executed.”) 

We reverse the judgment of the District 
Judge as unsatisfactory on all points and 
remand the case to the District Court to 
decide the appeal de novo. The District 
Court is requested to give definite findings 
on all the issues in the case when deciding 
the appeal and also on the question as to 
the approximate value of the plaint property 
at the time of the plaintiff’s sale-dee 1 and 
the 3rd defendant’s sale-deeds, the payments 
alleged by the 3rd defendant to have been 
made towards the purchase-money of 
Rs. 1,250, whether Rs. 1,250 was a real or a 
fictitious price, and so on. Costs fof this 
second appeal will be costs in the cau.se. 
Defendants Nos. 1 and 2 having both died; 
if the 2nd defendant’s son raises any question 
as to his liability to fulfil the obligations of 
the father the District Court will go into and 
decide such questions also. 

Judgment reversed ; Case remanded. 


CALCUTTA HIGH COURT. 

Betters Patent At peal No. 20 ok 1912. 

June 27, 1913. 

Present: — Sir Lawreuce Jenkins, Kt., Clue 
Justice, and Justice Sir Asutosh 

Mookerjee, Kt. 

UPENDRA NATH BOSE— Plaintiff- 

Appellant 

versus 

SA1LENDRA NATH GHOSH and others- 

Defendants— Res pon dents 

Kabuliat Reclamation lease-Forfeiture ' on failn, 
t° comply with condition as to reclamation -Con lit 
a* to grant of fresh lease on application within or, 
month of forfeiture notice-Transfer to plaint,,) , 
rights unaer lease after forfeiture and before new lea t 
-Certificate sale oj land-Auction purchase by defen, 

ant—Suit for possession—Right of plaintiff 

On A„ K U8t 12th, 1S95 a kabulirl was'oxocito.l 1, 
one K in favour of tho Government in rospoet o 
certain lands for reclamation. There was a provisio 
that on failure to comply with tho condition as t 
Clearing, the lessee was to forfeit all rights in th 


land under the existing lease, but this was subject to 
a provision that if tho lessee gave up the lease to 
certain officer of tho Government within one month 
of the date of the notice of forfeiture, a fresh lease 
would be given to him on certain conditions. There 
was a failure to comply with the clearing condition 
notice was given to the sons of tho lessee who had died 
and they within ono month made an application for 
afresh lease which was granted. In the meantime, tho 
defendant No. 2 purchased tho property at a certificate 
sale for arrears of cesses, and after that tho sons of the 
original lessee sold their interest under tho lease 
to tho plaintiff. The certificate sale was of no valid 
effect for lack of observance of tho statutory require¬ 
ments and so nothing passed to defendant No. 2 
under the sale. The plaintiff brought this suit and 
prayed that the certificate sale might bo declared 
fraudulent and irregular and that the same might 
bo set aside and possession of tho property purchased 
under tho sale might bo given to the plaiutiff: 

Held, ( 1) that tho plaintiff was entitle! to posses¬ 
sion, as claiming under tho original lessee and his sons, 
on the strength of the original kabuliat of 1895; and 

(2) that the plaintiff, even before the new lease 
was granted, was entitled to possession by virtue of 
his right to possession under the loaso in tho oir- 
ciiinstances that happened. 

• 

Appeal under aeotion 15 of the Litters 
Patent from a judgment of Mr. Justice Ooxe. 
dated Jaunary 30;h, 1912, in Second Appeal 
No. 1C05 of 1909. 

PACTS.—The plaintiffs, who are the appel¬ 
lants before us, by their plaint a?k that an 
auction-sale in execution of a certificate 
decree, No. 459 of 1905-1906, deaoribed 

in the plaint, may be declared to be fraudu¬ 
lent and irregular and that the flame may be 
set aside They also seek an adverse decla¬ 
ration as to the certificate decree and pray 
for possession of the property purchased 
under the auction sale. The facts that have 
given rife to this litigation are biitlly these; 
On the 12t.h of August 1895, a kabuliat 
was executed by Kali Krishna Mitra in 
favour of the Government. The lands to 
which it. related were in the Sunderbau 9 
and the lease was for the purpose of reclama¬ 
tion. There was a provision tnat on failure 
to comply with the condition as to clearing 
contained in the lease, the lessee was lo 
forfeit, all rights in the land under the exist¬ 
ing lease, while the G ivernment should 
h ivo t in right of immediate re eutry. Bat 
this was anhjset to a provision that if the 
lessee gave up the lease to the Sunderbnn9 

C/o nmissioner or other oftijor appointed by 
the G ivernment within one month of the 
dato on which notion of the forfeiture should 
bj given to hi n and should den and a fresh 
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lease, that fresh lease should be given to 
him on the following conditions, namely, 
that the lessee should forfeit all claims to 
continued possession of the land free of 
assessment and that his holding should at 
once become liable to an annual payment 
at the lowest rate of assessment therein 
indicated and should continue liable to pay¬ 
ment at such rate for the remaining free 
term of the lease and should also be liable 
to a payment at a rate of Rs. 20 per cent, 
higher than that which had been fixed in 
the existing lease, for each period up to 
the termination of the settlement. There 
was a failure to comply with the clearing 
condition. Notice was given to the sons of the 
original lessee on the 22nd of August 1906, 
the original lessee having died prior to 
this. Within a month, the application was 
made by the sons for which provision was 
made in the clause that I hare read. This 
led to a prolonged negotiation which only 
recently resulted in a new lease. In the 
meantime, however, the second defendant 
purchased at a sale for arrears of cesses on 
the 19th of March 1903, and in February 
1907 the sons of the original lessee sold 
their interest under the lease to the present 
plaintiff. The sale to defendant N >. 2 which 
was an involuntary sale in execution has 
been shown to be of no valid effect for lack 
of observance of the statutory requirements 
and so nothing passed to defendant No. 2 
under the sale. It is in these circumstances 
that the plaintiff seeks the relief which I 
have indicated a 3 being the prayer to his 
plaint. 

Defendant No. 2 says that nothing passed 
to him under the sale by reason of its faulty 
nature; and so he claims to hold the land 
against the plaintiff. The Munsif ha9 decid¬ 
ed in his favour and dismissed the 
plaintiff’s suit; but on findings, which appear 
to be satisfactory, the Distriot Judge, Mr. 
Roe, has granted a partial decree in the 
plaintiff's favour, that is to say, he has 
declared the invalidity of the sale, and has 
merely refrained from passing a decree for 
possession. Both parties were dissatisfied 
with this decree and both appealed to this 
Court. The appeals were heard before 
Mr. Justice Coxe, and he has not accepted 
even the limited decree of the learnei 
District Judge but has set it aside a ^l 


remanded the case in its entirety, directing 
that costs should abide the result. From 
that judgment the present appeal has been 
preferred by plaintiff No. 1. The judgment 
of Coxe, J., ran as follows: — 

“ This appeal arises out of a suit 
for recovery of possession of land. The 
land was originally let to one Kali Krishna 
with conditions that if he did not bring 
an eighth of it under cultivation in a 
certain time the lease should be forfeited 
but that he might apply within a month 
for a fresh lease which would be granted on 
more onerous conditions. The first condition 
of the lease was not kept and on the 22nd 
August 1904, Government issued a notice 
on the heirs of Kali Krishna forfeiting the 
lease and directing them to take a fresh 
lease. They applied accordingly on the 22nd 
September 1904. Orders were not passed 
till the 9th February 1906 and a fresh 
lease was then ordered on condition that 
they surrendered all their rights under the 
old lease and filed a statement that they 
had not transferred those rights. Meanwhile 
a certificate had been issued for unpaid 
cesses and the property was subsequently 
sold in execution, and bought by the de¬ 
fendants on the 19th March 1906. On 
the 10th February 1907, the heirs of Kali 
Krishna who had not by then obtained the 
new lease, sold their rights to the plaintiffs. 
The plaintiffs have now sued for the land and 
have obtained a partial decree. The lower 
Appellate Court has found that what was sold 
to the first plaintiff was the right to negotiate 
with Government for a new settlement as the 
old settlement was dead. This right in the 
harned District Judge’s opinion entitled 
the plaintiff to a decree declaring the 
purchase by the defendants null and void 
but not to a decree for possession. Both 
sides appeal. The plaintiffs contend that 
they are entitled to possession. The de¬ 
fendants have no title themselves as the 
sale under which they purchased is found 
to be invalid but they are in possession 
and plead that the plaintiffs have do title, 
inasmuch as they purchased only a mere 
possibility of obtaining a lease which 
could not be the subject of a valid 
transfer. 

“it appears to me that the decision 
of these contentions must turn on the 

. . . » i . . - * . 
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question whether the heirs of Kali Krishna 
had a valid subsisting interest in the lease 
on the 10 h February 1907. That interest, 
if it existed, could not ba affected by the 
invalid sale of the 19-r.li March 1906. The 
lower Appellate Court holds that the first 
settlement was dead but I am not quite certain 
what is meant by this finding. The Munsif 
considers it established by a petition of the 
heirs of Kali Krishna, dated the 10th August 
1906, that the old lease had come to a 
complete end and that possession had been 
resumed by Government. If this were so I 
think that the contentions of the defendants 
would have to prevail and that the purchase 
by the first plaintiff being a purchase of 
an untransferable possibility would give 
him no title. 

“The District Judge, however, does not find 
that the interest of the heirs of Kali Krishna 
in the land had completely terminated. The 
terms of the original kabuliat on this point, 
run as follows: On failure to comply with 
the above clearing condition i shall forfeit all 
rights in the land under existing lease and 
the Government shall have the rights of 
immediate re entry, provided that if 1 shall 
give up the lease to the Sunderbuns Com¬ 
missioner or other officer appointed by the 
Government within one month of the date 
on which notice of such forfeiture shall he 
given to me, and shall demand a fresh lease, 
such fresh lease shall be given to mo on the 
following conditions.” Now assuming that 
the Government had a right of re-entry, it. 
seems tome that if Government did not 
ohoose to exercise that right aud allowed the 
tenants to take the action allowed by the 
proviso without ejecting them from the land, 
the rights of the tenants could not be le- 
garded as extinguished. The petition of 
the 10th August 1906 does not necessarily 
indicate that their right had been 
extinguished though it may be so construed. 
In that they say, it is true, that their pro- 
perty has been brought under khas by the 
Collector, but they do not ask to bo relieved 
of liability to rent but only for time to 
pay it until the new lease which has been 
ordered is received by them. The petition 
also recites that as the petitioners have 
prayed for partition and deposited the 
cost, rent may he taken according to their 
shares a prayer that at first, sight seems 
somewhat inconsistent with the theory that 


they ha 1 beau ousted from the land. It 
is no 1 , however, for me to construe this 
document, and l have no desire to iufluenoa 
the mind of the lo .ver Appellate Court iu 
dealing with it. 

“No doubt, it may be said that by the 
sile to the first plaintiff his vendors pit 
it out of their power to comply with the 
condition imposed on the grant of a new 
lease, namely, that they should file a state¬ 
ment that they had not transferred their 
interests. Bub that did not by itself neces¬ 
sarily extinguish their rights aud there is, so 
far as I know, no reason to suppose that 
the first plaintiff would have been unwilling 
to join in a statement disclaiming all further 
rights under the old lease when the new one 
was granted. 

It. seems to me, therefore, that the question 
whether the first plaiutiff’s vendors had a 
valid subsisting interest in the laud and not 
a mere possibility of obtaining it, at the 
time of the sale, depends on the further 
question whether Government enforced its 
right of re entry in the land and so termi¬ 
nated the existing interest of the tenants 
in the land itself, whatever right may have 
remained to them to obtain a subsequent 
settlement. The District Judge has come 
to no definite finding on this point, and the 
case should go back for that finding. If the 
point is decided in the affirmative the suit 
must, fail but if in the negative the plaintiffs 
will be entitled to a decree for possession. 
Costs to abide the result.” 

From the above judgment the plaintiff 
appealed under section 15 of the Letters 
Pat.eut. 

Babns Turakishore Chotvdhry, Srojo Lai 
(Viakravartu and Sachindra Prosad Ghose , for 
the Appellaut.. 

Babua R un Oh a ran Mitra % for the Secre¬ 
tary of State, for the Respondent. 

Babus Mohendra Nath Roy and Bipin 
Oh under Mullick, tor other Respondents. 

JUDGMENT. 

Jenkins, C. J.— [After statiug the faots, 
as set out. above, his Lordship proceeded as 
follows: —] 

The appellant claims first that the decree 
of the District Judges) far as it went was 
correct; secondly, he maintains that that decree 
should have gone further and awarded him 
possession; and finally he claims that the 
judgment, of Mr. Justice Coxe was erroneous* 
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In our opinion these contentions are well 
founded. There has been no real contest 
as to the correctness of Mr. Roe’s decree 
so far as it impugned the sale io defendant 
No. 2 on the 19th of March 1906. Bat I think 
beyond that that the plaintiff-appellant is 
entitled to a decree for possession. To prolong 
this litigation would be useless and a 
waste both of time and money, bscause 
it is brought to our notice that although 
the new lease contemplated by clause 4 had 
not been granted by the Government at 
the time when the case was before Mr. 
Roe, in fact it was granted before the c*se 
came before Mr. .Justice Coxe. I do not, 
however, base my decision ou that, and 1 
merely allude to it by the way. \ base my 
decision, that the plaiutiff is entitled to pos¬ 
session, on what I take to be the clear right 
of the plaintiff as claiming under the original 
lessee and his sons, on the streugth of this 
kabulint of the 12th of August 1895. I 
think the plaiutiff even before this formal 
lease was granted in performance of the 
obligation contained in clause (4), was 
entitled to possession by virtue of his right 
to possession uuder the lease in the circum¬ 
stances that happened. It is true that this 
clause (4) contemplates the termination of 
certain rights and what it provides is that the 
lessee shall forfeit all claims to continued 
possession of the land free of assessment*, 
the right to possession still continued, and 
it appears to me that that is a sufficiently 
sound foundation on which to base a decree 
in favour of the plaintiff for possession of 
this land, to which unquestionably he 13 
entitled in justice and good conscience 

The result then is that, in my opiuion, the 
judgment of Mr. Justice Coxo must be 
reversed and the decree of the District Judge 
must be restored with the modification that 
there shall be added the decree for posses¬ 
sion claimed by the plaintiff. Mesne profits 
were not sought and, therefore, are not 
awarded 

The plaintiff-appellant must have his coats 
from defendant No. 2 throughout. 

' Judgment reverse!. 


PRIVY COUNCIL. 

Appeal from the Co'urt of the Judicial 
Commissioner of Oudh at Lucknow, 

March 27, 1914. 

Present :—Lord Sumner, Lord Parmoor, 

Sir John Edge and Mr. Ameer Ali. 
Musammot AMIR BEGAM— Appellant 

versus 

Khtvaja SAITAD B ADR-U D-D IN HUSAIN 

AN 0 OTHERS—RESPONDENTS. 

Civil Procedure Code (Act V oj 190S', Sch. II, paras. 14, 
15, 20 — Arbitration—Award — Corruption or misconduct 
--Good portion of award separable Jrom bad portion, effect 
of—Irregularities in procedure—Desirable that arbitrator 
takes notes of proceedings—Arbitrator bound to givo 
evidence — What questions can be put to arbitrator —• 
Inquiry into dishonesty or partiality — examination of 

arbitrator to be I'onjlnci to charge <</ corruption,— 
S u spicio n —Gu il t. 

When a separable portion of an award is bad, 
the remainder of the award, if good, will bo main¬ 
tained. 

If irregularities in the procedure of an arbitrator 
can bo proved which would amount to no proper 
hearing of the matters in dispute, there would bo 
misconduct sufficient to vitiate his award without 
any imputation on his honesty or impartiality; 
for example, if the parties are not proper! v 
summoned to appear before the arbitrator and 
one of the parties is not given an opportunity of 
meeting the case set up by the other party, it would 
be held that there has been no proper inquiry. 

It is generally desirable that an arbitrator should 
make and retain for subsequent use, if necessary, notes 
of the proceeding before him; but in the absence 
of such notes there is no warrant for holding 
that an award should be set aside at the instance 
of one of the partios, who must be held to have 
known the general course of procedure and who did 
not make any protest until after the making of the 
award with the terms of which he was not 
satisfied. 

An arbitrator, selected by the parties, comos within 
the general obligation of being bound to give evi¬ 
dence and where a charge of partiality or dishonesty 
is made, any relevant evidence, which he can give, 
is properly admissible. It is, however, necessary 
to take care that evidence admitted as relevant ou 
a charge of dishonesty or partiality is not used 
for a different purpose, namely, to scrutinize the 
decision of the arbitrator on matters within his 
jurisdiction on which his decision is final, for example, 
a Court should not utilize evidence relevant on a 
charge of corruption to criticise methods adopted by 
an arbitrator in determining the quantum of his 
valuations. The charge of corruption ought to be 
put to him fairly and squarely so as to enable him 
to trive a direct answer or explanation. A critical 
cross examination into the details of figures used by 
him in making his award, should not be permitted. 

An arbitrator who is called as a witness in a legal 
proceeding to enforce his award may be asked questions 
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a q to what passed before him and as to what matters 
were presented to him for consideration, but 
no questions can be put to him as to what passed 
in his own mind when exercising his discretionary 
power on the matter submitted to him. ^ 

Bucclcnch v. Metropolitan Board of II oris, 41 u. J. 
Ex. 137; 5 H. L. 418; 27 L. T. 1, relied upon. 

However, where charges of dishonesty are made • ie 
Court would reject nc evidence of an arbitrator which 
could be of assistance in informing itself whether 
such charges were established. To infer the giavo 
charge of dishonesty and partiality against an 
arbitrator there should be strong evidence in 
support of each particular instance of dishonesty. 

Although in each instance the evidence of dishonesty 
might amount to more than a case of suspicion, yet 
the aggregate effect would not be sufficient to support 
the charge of corruption. Suspicion, in short, will 
not become facts and facts guilt. 


Appeal from an order and decree of the 
Court cf Judicial Commissioner of Oudh, 
dated August 15, 1911, reversing those of the 
Court of the Subordinate Judge of Lucknow, 
dated May 5, 1911. 

FACTS.—The facts of the case are stated 
in their Lordships’ judgment as well as in 13 
Ind. Cas. 520; 14 O. C. 308, where the judg¬ 
ment appealed against is reported. 

Messrs. De Gruyther , K. (7., and Dube , for 
the Appellant, contended that the arbitrator 
did not decide but assumed the validity of 
the Will. Under the terms of reference he 
had no power to divide the property by 
specific allotments, but could only settle the 
respective shares of the claimants. He was not 
empowered to decide the questions of title to 
property as between the estate of the deceased 
and third parties. He misconducted himself 
in the allotments he made to the claimants 
by delibeiately undervaluing the property 
allotted to Badr-ud-Din and by over-valuing 
the property allotted to others, as also in deli¬ 
berately allotting to Badr-ud-Din the best and 
unencumbered property. He also delibeiately 
allotted to the appellant's share a fictitious 
debt, of Rs. 4,000 and refrained from giving 
her money admittedly due to her. The award 
was bad, as it was not based upon inquiry or 
evidence giveu in the presence of the parties 
or anything approaching a judicial investiga¬ 
tion and rested on arbitrary assumptions of 
the arbitrator or on assumed personal know- 
ledge. The submission to arbitration was 
made in ignorance of the fact that the per¬ 
son named as arbitrator was an attesting 
witness to the Will in dispute. 


Reference was made to Tn re Enoch and 
Zaretzky Bock Sc Go's Arbitration (1), sec¬ 
tion 20 of the Civil Procedure Code, Kali 
Prosanno Ghose v. Rnjani Kant Ohatterjee (2). 

Messrs. Lpiohn , K. 0., and Lownde », for the 
Respondents, contended that the award was 
good and binding between the parties. The 
arbitrator did not exceed the powers entrusted 
to him by the reference. He was not guilty 
of any misconduct, which could vitiate the 
award. 

Mr. De Gruyther replied. 

JUDGMENT. 

Lord Parmoor. —This is an appeal from a 
decree of the Court of the Judicial Com¬ 
missioner of Oudh, dated 15th August 1911, 
reversing a decree of the Subordinate Judge 
of Lucknow passed by him upon an applica¬ 
tion by respondent No. 1 for the filing of an 
award. 

On the 6th of May 1909, one KhwajaFarid- 
ud-din Husain (hereinafter called the testa¬ 
tor) died at Lucknow, leaving considerable 
property, and had as heirs, according to 
Muhammadan Law, a full sister (the appellant 
herein), two step-brothers, respondents Nos. 

2 and 3, two step-sisters, respondents Nos. 

4 and 5, and a widow, respondent No. 6. 
Shortly before his death, the testator made 
a Will by which he appointed respondent 
No. (1) his executor, and, as he was entitled 
to do by Muhammadan Law, bequeathed him 
one-third of his property. After the death 
of the testator disputes arose between the 
parties interested, and litigation was com¬ 
menced. On the 6th August 1909, the 
matters in dispute were referred to the sole 
arbitration of Mnnsbi Sakhawat Ali under a 
submission of reference iu the following 
for m: — 

“Whereas theie exists a dispute amongst 
ns, the executants, regarding the estate of 
Khwaja Farid-ud-din, deceased, and the 
deed of Will, dated the 30th April 1909, we, 
the executants, have, of our own acoord, 
appointed Munshi Sakhawat Ali as a referee 
for ihe purpose of settling the matters in 
dispute. We agree and record that, the said 
leferee may decide it in whatever way he may 

(1) (1910) 1 K. B. 327; 79 L. J. K B. 303; l!»l L. T. 
SOI. 

(2) 25 C. 141. 


INDIAN OASES. 


627 


Vol. XXIII] 

AMIR BEGAM V. BAbR-UD-DTN HUSAIN. 

deem proper, we, the executants, shall 
remain bound by the award. Therefore, we 
have executed these few presents by way of 
a deed of agreement so that they may serve 
as an authority. 1 ’ 

The arbitrator entered upon the reference 
and published his award on the 16th July 
1910. He confirmed the appointment of 
respondent No. 1 as executor, and gave him 
one-third of the property. The remaining 
property fell to be divided according to 
Muhammadan Law. The parries were entitled 
in the following shi res: The appellant to a third 
share, the respondents Nos. 1 and 6 jointly to 
a moiety, the respondents Nos. 2 and 5 to a 
sixth share. The arbitrator then proceeded 
to distribute the property in proportion to 
the shares to which the respective parties 
were entitled and for this purpose to make 
a valuation. The property so valued 
amounted in the aggregate to Rs. 91,042. 
There was a further item of Rs. 4,000, 
which was in no sense an ascertained or 
settled amount, but was based on a right to 
claim a rendition of accounts from a certain 
Ahmad Khan, and this item, for what it was 
worth, was allotted to the appellant. The 
respondents Nos. 1 and 6 in respect of 
their joint half share were allotted property 
valuedat Rs.45,010. Theappellant in addition 
to the above item of Rs. 4,000 was allotted 
property valued at Rs. 30,879 and respond¬ 
ents Nos. 2 and 5 were allotted property 
valued at Rs. 15,153 On the face of the 
award the distribution appears to be fairly 
made. S 3 far as there is any advantage it is 
in favour of the appellant. This apparent 
advantage is referred to and explained by 
the arbitrator in his award. 

At the time of the testator’s death there 
was a considerable mortgage (Rs. 20,000) 
affecting certain portion of hi *3 property. 
The arbitrator recognised that the allottees 
of the mortgaged property would be under 
a disadvantage with an apprehension of 
possible loss. , He, therefore, decided that the 
debt of Rs. 20,000 and its interest should, as 
among the parties entitled under the Will, 
be a charge on the entire property of the 
testator, and proportionately on all the 
co-shares, and that each co sharer should 
be liable to pay in proportion to his 
share, and that each co sharer should as 
soon as possible pay his proportionate share, 


both capital and interest to the creditor. 
Whether this provision in the award did 
give full protection to the allottees of the 
mortgaged property, it is not within the 
province of their Lordships to decide. It is 
sufficient that the matter was considered by 
th« arbitrator and his decision cannot be 
qu c stioned unless the charge of corruption 
or misconduct is established. The award 
further purported to assign specific lands in 
the Zemindari of Rasulabad by way of parti¬ 
tion, a matter clearly outside the power of 
the arbitrator and which would render his 
ward invalid, unless this portion of his award 
is separable from the rest. In the opinion of 
their Lordships there is no difficulty what¬ 
ever in separating this portion of the award 
from the rest. It is well recognised law that 
when a separable portion of au award is bad, 
the remainder of the award, if good, can be 
maintained. In this respect their Lordships 
agree with the judgment of the Court of the 
Judicial Commissioner of Oudb, and it be¬ 
comes necessary to consider the grounds on 
which the remainder of the a ward has been 
attacked. 

On the 10th June 1910 respondent No. 1 
made an application to the Court of the 
Subordinate Judge of Lucknow to file the 
award in Court, under paragraph 20 of the 
second Schedule of the Code of Civil Procedure, 
1908. On such an application the Court, 
if satisfied that the matter has been referred to 
arbitration and that an award has been made 

thereon and thatnoground such as is mentioned 
or referred to in paragraphs 14 and 15 is prov¬ 
ed, shall order the award to be filed and shall 
proceed to pronounce judgment according to the 
award. Paragraph 14 states the grounds on 
which the Court raayremitthe award to the re¬ 
consideration of the same arbitrator or umpire. 
Paragraph 15 states the grounds on which 
alone an award shall be set aside. The first 
of these grounds is corruption or misconduct 
of the arbitrator or umpire. It was on this 
ground that the Subordinate Judge refused 
to order the filing of the award and disallow¬ 
ed the application of the respondent No. 1 
who had been treated as plaintiff in the 
proceedings. 

On the 7th September 1910 issues were 
framed by the Subordinate Judge. The only 
material one is: Is the award vitiated by the 
misconduct of the referee as alleged under 
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the paragraphs 9 to 20 of the first defend- 

anti’s (the appellant’s) written statements 

The misconduct alleged against the referee 

was two fold: , ^ 

(1st) That the referee had acted cor¬ 
ruptly and dishonestly in his capa¬ 
city of Judge. 

(2nd) That the proceedings in the 
reformco had been conducted in 
pv| C b a way that the matters in 
dispute had not been properly 
tried. 

Their Lordships will deal first with the 
less important point, of irregularity of 
procedure. 

If irregularities in procedure can he proved 
which would amount, to no proper hearing 
of the matters in dispute, there would be 
misconduct sufficient to vitiate the award 
without any imputation on the honesty or 
impartiality of the arbitrator. In the pre¬ 
sent case it was alleged on behalf of the 
appellant that there had been no proper 
inquiry, sinco the parties bad not been pro¬ 
perly summoned to appear before the 
arbitrator, and the appellant, bad not had 
an opportunity of meeting the case sot up 
by the respondent, No. 1. The burden of 
proving this allegation was upon the 
appellant and other defendants at the trial 
before the Subordinate Judge. The only 
relevant witness called on behalf of the 
appellant was Shaban Ali, who admitted 
in cross-examination that, he was eent, for by 
the arbitrator on several occasions and 
questioned in respect of the value of im¬ 
moveable property. As against, this e\ i- 
dence, which in itself is quite insufficient to 
prove the alleged irregularities, the aibitni- 
tor stated on oath that ho invited all pait-ies 
to put in written statements before him, but 
that they declined to do so; that bo was 
never asked by any of the parties to bear 
oral evidence and that, no oral evidence, 
was tendered at any time, and that bo 
got. little or no assistance from any of the 
parties in making his inquiiies. It, is, 
however, unnecessary in their Lordships’ 
opinion, to further analyse this evidence 
since they agree with the Court, of the 
Judicial Commissioner of Oudh that, the 
allegations of irregularity in procedure were 
not proved against the arbitrator, and that 
there is no justification for the strictures 


passed by the Subordinate Judge upon the 
conduct of the arbitrator. Further, severe 
comment was made t-bat the arbitrator did 
not make and retain any adequate notes of 
the proceedings. No doubt, it is generally 
desirable that an arbitrator should make 
and retain for subsequent use, if Decessary, 
notes of the proceedings before him, but 
there is no warrant for holding that in 
the absence of such notes an award should 
be set aside at the instance of one of the 
parties, who must bo held to have known 
the general course of procedure, and who 
did not mako any protest until after the 
making of the award with the term9 of 
which she was not satisfied. 

The last point, and the most important, 
is the grave charge that the arbitrator acted 
dishonestly and with partiality in conducting 
the inquiry and making his award. This 
charge was found to be established by the 
Subordinate Judge. The main evidence 
relied upon to support this conclusion was 
that given by the arbitrator himself in 
cross-examination. An arbitrator, selected 
by the parties, comes within the general 
obligation of being bound to give evidence, 
and where a charge of dishonesty or 
partiality is made, any relevant evidence 
which be can give is without doubt properly 
admissible. It is, however, necessary to take 
care that evidence admitted as relevant on a 
charge of dishonesty or partiality is not 
used for a different purpose; namely, to 
scrutinise the decision of the arbitrator on 
matters within bis jurisdiction, and on 
which bis decision is final. The limitations 
applicable to the evidence of an arbitrator 
as witness in a legal proceeding to enforce 
Ins award are stated in tlio caso Buccleuch 
v. The Metropolitan Board of Works (3), bat 
where charges of dishonesty are made the 
Court would reject no evidence of an arbitra¬ 
tor which could be of assistance in inform¬ 
ing itself whether such charges were es¬ 
tablished. 

In the opinion of their Lordships the 
Snboidinate Judge did not take sufficient 
cure in the discrimination of the purpose for 
which the evidence was admissible, and 
utilised evidence relevant on the charge of 
corruption to criticise methods adopted by 


(3) 5 II. L. 41S; 41 L. J. Ex 187; 27 L. T.l. 
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the arbitrator in determining the quantum 
of Ins valuations The course adopted in 
tne cross-examination of the arbitrator was 
not satisfactory. There was a prolonged and 

critical examination into the details of figures. 

used by the arbitrator, in making bis 
award, but the charge of corruption was 
not put fairly and squarely to him, so as 
to enable him to give a direct answer or 
explanation. It is not surprising that a 
cross-examination so crnduoted should lead 
to a certain amount of confusion and contra- 
diction, but their Lordships cannot find in 
this respect any warrant for supporting the 
grave charges of corruption and partiality. 

the distribution and valuation of the 
testators property amongst the parties 
entitled are stated without ambiguity on 
the face of the award. In the first place 
the arbitrator sets out the details of the 
property allotted to respondent No. 1 and 
in each instance his estimation of value, 
the first property allotted is the entire 
village of Mohi-ud-dinpur, alias Hajiganj 
and the estimated value is Rs. 28,785. In 
respect of this allotment and valuation 
three charges are made against the arbitra- 
or.. It is said, first , that Hajiganj wa 9 a 
c oice portion of the property of the 
testator and that its allotment to respond¬ 
ent No. 1 showed partiality in his favour 
to the detriment of the appellant. The 
arbitrators answer is that it was undesirable 
to divide Hajiganj and that the only way 
in which division could be avoided was by 
its allotment in entirety to respondent No. 1. 
This explanation is in itself reasonable 
and effectively answers the charge. 

The second allegation is of under* valuation. 
The arbitrator is said to have dishonestly 
assessed this property at a low valuation 
intending to give an unfair preference to 
respondent No. 1. The evidence adduced 
in support of this charge is that the valuation 
was made on the Patwari’s figures to the 
rejection of those appearing in the accounts 
of the testator, the former figures giving a 
lower rate of profit income, and thereby 
diminishing the oapitalised value. Their 
Lordships can see no reason for not accept¬ 
ing the arbitrator’s explanation given in 
cross-examination. He considered the 
Patwari’s figures more likely to form an 
accurate basis for valuation than thoso in tho 


private accounts, aud stated that there were 
reasons which made him think that the 
private accounts were not satisfactory. This 
is just one of the matters on which an arbi¬ 
trator is bound to exercise his discretion 
in estimating value, and the evidence is 
quite insufficient to prove that the 
arbitrator’s choice of materials was inllu- 
enced by a corrupt motive. Apart 
from the charge of corruption, it was 
beyond the competency of the Subor¬ 
dinate Judge to scrutinise the estimate of 
value appearing ou the face of the award, 
iheir Lordships can find no reason for 
coming to the conclusion that the basis of 
valuation suggested by the Subordinate 
Judge is preferable to that of the arbitrator. 

The third charge made uuder the head 
of Hajiganj is that in the valuation no 
account was taken of the Zemindar's office 
said to be worth Rs. 500. The arbitrator’s 
answer is that it was included as part 
of the village property, and that in any 
case it was covered by the addition of 
Rs. 2,000 which he had made to the value of 
the village as a whole. The second pro¬ 
perty allotted to respondent No. 1 consists of 
houses at Lucknow. It was said that thearbi- 
trator had unfairly under-valued this proper¬ 
ty to the detriment of the appellant, and 
that he had iucluded in his valuation a 
house which belonged to the appellant and 
not to the testator. There is not weight 
in the criticism made by the Subordinate 
Judge of the valuation of this property 
when the actual method adopted by the 
arbitrator is understood. The arbitrator, 
having a difficulty in obtaining aoy satis¬ 
factory basis for fixing a valuation, invited 
the parties to send in teuders, stating the 
price they would be prepared to pay for 
each of the houses. The only party who 
tendered for all the houses was respondent 
No. 1, whose tender in the aggregate 
amounted to a price of Rs. 11,900. The appel¬ 
lant sent in a tender for three of the houses 
at a slightly lower figure uuder each head, 
but the difference is so small as to be 
negligible. The arbitrator fixed the value 
at Rs. 11,800, reducing the tender price in 
the case of two houses by the comparative¬ 
ly insignificant sum of Rs. 50. The method 
of valuation adopted by the arbitrator was 
within his discretion, aud it is impossible 



030 


tttbtAN OASES. 



AMIR BEOAM V. BADAR-UD-DJN HUSAIN. 

ta fiDd that the small alteration in the 
cose of the two houses was inconsistent 

with honesty and impartiality. 

It was necessary for the purpose of 
making his award that the arbitrator 
should determine whether or not to 
include in his distribution of property 
the house at Lucknow claimed by the 
appellant. He gave his reasons for the 
decision at which he arrived. He knew that 
the house in question had been assigned 
to the appellant many years ago under 
a deed of compromise, but found that the 
testator had not given up possession, always 
treating the house as his own and mentioning 
it in his Will as a portion of his estate. 
He oarae to the conclusion that the testator, 
notwithstanding the deed of compromise, 
had a good title by adverse possession, and 
that the appellant's claim could not be 
sustained. He may have been right or 
wrong in the conclusion he arrived at, 
but their Lordships find no warrant for 
the inference that lie was in any way 
actuated by a dishonest motive. If lie was 
wrong and the house was not the property 
of the testator, its inclusion in the award 
might be detrimental to respondent. No. 1, 
but could have no effect whatever in 
defeating the title of the true owner. In 
addition to Hajigaoj and the house property, 
the arbitrator allotted to respondent No. 1 
certain properties of comparatively small 
importance. Having regard to the decision 
at which their Lordships have arrived on 
the more important portions of the property 
allotted to respondent No. 1, it is uii. 
necessary to follow under these heads the 
criticisms of the Subordinate Judge, which 
denote no more than a difference of opinion 
from the arbitrator on questions not within 
the jurisdiction of the Subordinate Judge to 
determine. No attack was made on the 
allocation of house-hold furniture, cash, and 
ornaments in Lucknow, or ou their estimated 
value of Rs. 4,200. 

Having allotted his share to respondent 
No. 1, the arbitrator next proceeds in 
his award to allot her share to the ap¬ 
pellant, and to estimate the value of such 
share. There are three heads. The entire 
village of Knndri; a share in the village 
of Rasul a bad : and a sum of Rs. 4.000. 
The testator’s share in (he village of 


Rasulabad was at this time subject to a 
considerable mortgage of Rs. 20,000, and 
it is alleged on behalf of the appellant 
that the arbitrator acted dishonestly in 
allotting to the appellant property subject 
to the disability of the mortgage ; that he 
unfairly over-valued the testator’s property 
in Rasulabad ; and that he must have 
known that the allocation of the sum of 
Rs. 4,000 was practically illusory. In the 

allotment of the testator’s share in the 
village of Rasulabad, the arbitrator was 
asked by respondents Nos. 2 to 5 to give 
them a share in Rasulabad adjoined to 
their share in Mahal Pachhim which they 
already possessed. The award shows that 
lie complied with this request. The ques¬ 
tion, therefore, arises whether there is any 
evidence of dishonesty in his allotting the 
remaining share of the testator’s property 
in the village of Rasulabad to the appellant. 
The appellant was already a co-sharer in 
Mauza Rasulabad, holding a share in 
co-tenancy with the testator. It was, 
therefore, quite reasonable that the arbitrator 
should assign a share to the appellant of 
the testator’s property iu that village. If 
the allocation uuder the above circum¬ 
stances was properly made, the disability 
attached to the mortgage could not be 
avoided. It was necessary that some of 
the parties should be subject to this dis¬ 
ability, and the matter was obviously present 
to the mind of the arbitrator, who in his 
award provided against an apprehension 
of loss by deciding that the mortgage- 
debt, and its interest should be a oharge 
on the entire property of the testator, and 
proportionately to all the co-sharers, eaoh 
co-sharer being liable to pay in proportion 
to bis share, and that each co-sharer should 
so soon as possible pay his capital and 
interest, to the mortgagee. Their Lordships 
have already referred to this portion of the 
award, indicating their opiuion that the 
arbitrator had dealt with the liability of 
the mortgaged propel ty, providing what 
in his opinion appeared to be the best 
remedy. Under these circumstances their 
Lordships can find uo evidence for the 
alleged dishonesty in the allotment of a 
share of the mortgaged property to the 
appellant, and agree in the deoision of 
tlu* Com t of tho Judicial Commissioner. 
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Their Lordships have found some difficulty 
in understanding 1 on what ground the 
Subordinate Judge has based his finding 
that the Rasulabad property was dis¬ 
honestly overvalued. In his criticism on 
the valuation he states that the referee 
has valued the entire estate of the deceased 
at Rs. 95,042, but this in itself is an 
error, since it is clear on the face of the 
award that the estate was valued for 
distribution at Rs. 91,042 and that the 
additional sum of Rs. 4,000 was only 
thrown in as an item which might possi¬ 
bly be recovered on a claim for a rendition 
of accounts from Ahmad Khan. This 
initial mistake affects the subsequent in¬ 
ference and their Lordships can fiud no 
evidence of dishonesty in the detailed 
criticism of the arbitrator’s figures. The 
Subordinate Judge places considerable 
weight on the allotment of Rs. 4,0C0 to 
the appellant as an element of misconduct 
in the arbitrator. It was objected that 
this was at best a doubtful item and ought 
not to be estimated in calculating the value 
of the appellant’s share. The answer to 
this objection appears on the face of the 
award. In calculating the value of the 
appellant’s share of the testator’s property, 
this sum was not taken into account, but 
thrown in as an additional item after the 
appellant had been allotted property estimat¬ 
ed at Rs. 30,879, in itself rather more than 
her third share of the valued property. 

Ahmad Khan was a harinda in the 
employ of the testator, and had been 
collecting his rents. It was alleged before 
the arbitrator that this man had money 
in his possession which was owing to the 
estate, and for which he had not accounted. 
Some figures were placed before the 
arbitrator, but there was no reliable evi¬ 
dence either of liability or of amount. 
Ahmad Khan refused to appear before the 
arbitiator to give any explanation of his 
accounts, and he was not called at the 
trial before the Subordinate Judge. The 
respondent No. 1 had given Ahmad Khan 
acquittance for any sums that might be 
due to him, and the arbitrator was informed 
by Mr. Mohammad Fasih, a Pleader, and 
the son-in-law of the appellant, that he, 
too, had giveu Ahmad Khan discharges, 
as lie desired to get Ahmad Khan in his 


power to support the appellant’s claim 
for mutation. Under these circumstances, 
what was the arbitrator to do ? If he had 
made no reference to the matter in his 
award, no question would have arisen, and, 
on the face of the award, the appellant 
would have had a full one-third share of 
the valued property. The course he took 
was evidently intended to be in favour 
of the appellant for what it was worth, 
and the finding of the Subordinate Judge 
that there was evidence of dishonesty 
appears to be founded on a misapprehen¬ 
sion of the terms of the award in relation 
to the distribution of this item. 

Ir, was argued before their Lordships 

by Counsel for the appellant that, although 

in each instance the evidence of dishonesty 

might not amount to more than a case 

of suspicion, the aggregate effect would 

support the oharge of corruption, since in 

every instance the deoision was given in 

favour of respondent No. 1, and to the 

detriment of the appellant. In their Lord- 

ships view, this is not an accurate 

summary, but, in any case, there would 

be no sufficient ground to infer such a 

grave charge as dishonesty and partiality 

against an arbitrator unless much stronger 

evidence was adduced in support of the 

particular instances relied upon than was 

forthcoming in the present case. It is 

just to the arbitrator to say that, in 

their Lordships’ view, the charges of 

dishonesty and partiality have entirely 
failed. 

Their Lordships agree with the judg¬ 
ment of the Court of the Judicial Com¬ 
missioner of Oudb, and will humbly advise 

His Majesty to dismiss the appeal with 
costs. 

Appeal dismissed. 

Solicitors for the Appellant : Mr. Douglas 
Grant, 

Solicitors for the Respondent: Messrs. 
Watkins 8f Hunter. 
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PH IVY COUNCIL. 

Appeal from the ("ai cotta High Court. 

March 4, 19 4. 

Present: — Lord Shaw, Lord Moalton and 

Mr. Araeer Ali. 

ARTHUR HENRY* FORBES — 

Appellant 


versus 

MAHARAJ BAHADUR SINGH and others 


— Respondents. 

Patni InluKs Regulation (VIII oj 1819J, s. 13, els. 2 
nml 4 — Patti i Taluks — Zemindar— Patnidar—Dar- 

patnidar— Their right* and duties—Tenure saved from 
sale — fjien—Bengal Tenancy Act (VIII of 1885 J,ss. 05, 
148, cl. (h , 1(33, 165, 195 — Permanent tenure—Ex- 
landlord, rights of, against tenure — Execution—Sale 
Money-decree — Hypothecation — Construction of Statute. 

A Tatni Taluk is a permanent heritable and 
transferable tenure, which a Zemindar may 
create over the whole or part of his estate, whilst 
a Patni Talukdar has a similar right to let the 
entire property held by him in Patni or in parcels to 
subordinate Talukdars called Dar-patnidars. And this 
process of sub-infeudation may. so far as the law is 
concerned, be carried down to several lower degrees. 
In the ease of these tenures the Zemindar has a right 
to apply to the Collector to sell the Patni Taluk 
for arrears of rent, and the sale has the 
effect of cancelling all under-tenures; but the sub¬ 
ordinate tenure-holders have the right to deposit 
in the Collector’s Court the arrears of rent, and to 
be put in possession of the defaulting superior 
tenure for the satisfaction of the deposit made by 
them. The same right which the Zemindar possesses 
for the realisation of his rent, with the correlative 
right on the part of the subordinate tenure-holders 
ol' saving the superior tenure from sale, is given to 
them in succession. 


There are many permanent, heritable, and transfer¬ 
able tenures in Bengal which do not come within 
the purview of tho Patni Regulation VIII of 1819 
and which have no relation to Patni Taluks. Tin 
incidents of these tenures are governed by tlu 
Bengal Tenancy Act (VIII of 1885). Tho forme 
Regulation is a self-contained Statute which ii 
express terms is excluded from tho operation of the 
latter Act (section 195). Tho governing idea through 
out the multifarious provisions contained in Cliaptei 
TUI of the Bengal Tenancy Act is the subsistence 
of tlm relationship that gives rise to those rights am 
obligations. 

Where at tho instance of tho Zemindar a Patn 
Taluk is advertized for sale for arrears of rent, ami 
a Dar-patnidar pays the arrears to save tlm Patn 
Taluk from sale, ho acquires on the Taluk sc 
preserved a special lieu expressly created bv sub-seetiot 
4of section 13 of tho Patni Regulation, which may wel 
be called a statutory salvage lien, arising not from am 
implication ol the law but under the express direction; 
and declarations of the Regulation. 


1 lie prohibition contained in section 14s, c 
(/<', ol tho Bengal Tenanev Act refers to do 
obtained by the landlord under section 65 „f 
Act; and to acquire the right which the ^o 
gives, not only the person obtaining the d, 


must be tho landlord at the time, but the person 
seeking to execute it by sale of tho tenure must 
have tho landlord’s interest “vested” in him. In 
other words, the right to bring the tenure or holding, 
as the case may be, to sale exists so long as the 
relationship of landlord and tenant exists. 

The right to bring the tenure or holding to sale under 
section 65 appertains exclusively to the landlord, and 
a person, to whom certain rents are due and who 
obtains a decree therefor after he has parted with 
the property, in which the tenancy is situate, has no 
such right. In short, the existing landlord alone 
can execute his decree for arrears of rent, the ex- 
landlord is an outsider and, whilst he can execute 
his decree against the debtor as a money-decree, 
he has no remedy against the tenure itself. 

From tho nature of tho debt being arrears of 
rent or the decreo being for arrears of rent, tho 
tenure does not become ipso facto hypothecated for 
the debt and a total stranger to the property, with 
which the landlord’s rights and obligations are in¬ 
separably connected, cannot avail of the special 
remedy given to tho landlord alone to recover arrears 
attached to the tenure. 

Therefore, tho special right created in favour of 
the landlord under section 65 cannot be claimed also 
by one who has parted with the property which gives 
this right and to which it is attached. 

Appeal from a judgment, and decree of the 
Calcutta High Court, dated April 8th, 1&08, 
reversing those of the Subordinate Judge 
of Purneah, dated September 14th, 1903. 

FACTS —The facts of the case have been 
sufficiently set, forth in their Lordships* judg¬ 
ment. ns well as in the judgment, appealed 

against, and reported in 35 C. 737 and 7 C. 
L. J. 652. 

Messrs. De Gruythor , 7C. 0., aud Dunne, for 
the Appellant, contended that the appel¬ 
lant’s charge on the Patni still subsisted. 
The decreo obtained by the respondents 
was not. a rent, decree within the meaning 
of section 65 of the Bengal Tenancy 
Act. They were assignees of the said 
decree within the meauing of section 134 ( h) 
of the said Act. The decree did not constitute 
a charge upon the said Patni tenure. The ap¬ 
pellant was a Dar-patnidar and being placed 
in possession of the Patni by virtue of the 
Patni Regulation, he was entitled to a charge 
upon tho Patni tenure, by reason of depositing 
money to save the tenure in question, in 
priority to that, claimed by the respondents* 
The tenure could not be sold by the respond¬ 
ents in execution of their decree free from tlie 
appellant’s charge. 

Reference was made to Bengal Tenancy 

Act, 1SS5, sections 14S, 9, 21, 103, 65 and 66; 
Land Registrat ion Act of 1876, sections 87 t 


Vol. XXIII] INDIAN OASES. 683 

ARTHUR HENRY FORBES V . MAHARAJ BAHADUR SINGH. 


79, 38 and 42; Pafni Regulation of 1819, sec¬ 
tions 10, 11 and 8; Nagendra Slath Bose v. 
Bhub'in Mohan Chakravaiti (1). 

Sir Robert Finlay , K. 0 ., and Mr. Z?os>s, K.G. y 
for the Respondent, contended that the re¬ 
spondent’s decree was for rent and, therefore, 
could be enforced against the Patni under the 
provisions of the Bengal Tenancy Act. As it 
was for rent it was the first charge on the 
Patni and had priority over the lien claimed 
by the appellant. The Patni could lawfully 
be sold f r ee from the said lien. 

Mr. De Qruyther replied. 

JUDGMENT. 

Mr. Ameer Ali.—T his appeal, which is 
from a judgment and decree of the High 
Court of Calcutta, dated the 8th of April 
1908, raises certain questions of particular 
importance under the Rent Law of Bengal, 
for the proper apprehension of which it is 
necessary to set out in some detail the facts of 
the case. 

• 

The Zemindari of Lot Saifganj, situated in 
the district of Purneah, was owned at one 
time by a rich Zemindar of the name of 
Rry Dhanpat Singh, since deceased. The 
estate, however, was settled in Patni, and 
has been held for some years past by the 
defendant Chatrapat Singh as the P^tni 
Talukdar; Chatrapat, on his side, has 
settled the Patni tenure in several parcels 
with subordinate tenure-holders called Dar- 
patnidars. Two of these Dar-patnis are 
held by the plaintiff-appellant. These 
tenures are special to Bengal, the Sonthal 
Pergunas and certain parts of Chota 
Nagpur, and their incidents are governed 
by Regulation VIII of 1819, commonly 
called the Patni Regulation. To some of 
these incidents reference will be made in the 
course of this judgment. 

Bat it may be conveniently premised 
here that a Patni Taluk is a permanent, 
heritable and transferable tenure, which the 
Z3mindar may create over the whole or 
part of his estate, whilst the Patni 
Talukdar has a similar right .to let the 
entire property held by him in Patni or in 
paicels to subordinate Talukdars called 
Dar-patnidars. And the process of sub¬ 


infeudation may, so far as the law is con¬ 
cerned, be carried down to several lower 
degrees. In the case of these tenures the 
Zemindar has a right to apply to the 
Collector to put up the Patni Taluk to 
sale for arrears of rent, and the sale has 
the effect of cancelling all under-tenures, 
but the subordinate tenure-holders have the 
right to deposit in the Collector’s Court 
the arrears of rent, and to be put in pos¬ 
session of the defaulting superior tenure 
for the satisfaction of the deposit made by 
them. The same right which the Zemindar 
possesses for the realisation of his rent, with 
the correlative right on the part of the subor¬ 
dinate tenure-holders of saving the superior 
tenure from sale, is given to them in 
succession. 

On the 27th of June 1893, Dhanpat 
Singh transferred the Zemindari, subject 
of course, to Chatrapat’s Patni, to a Hindu 
lady, Bhagwanbati Cbowdhrain, who has 
unquestionably been in possession of the 
estate sinoe her purchase. 

It appears that certain arrears of rent in 
respect of the Patni had become due 
before the sale to Bhagwanbati Chowdhrain. 
For these arrears Dhanpat Singh brought 
a suit in the Civil Court on the 21st 
September 1893. The final decree in this 
action was passed by the High Court on 
10th of July 1896. Nine days after, Dhan¬ 
pat Singh executed a deed of trust by 
which he assigned to the defendants Nos. 2 
to 4 in trust for the defendant Maharaj, 
among other properties, the decree for arrears 
of rent. 

Dhanpat Singh died shortly after leaving 
Maharaj his only son and heir. 

In 1897 the trustees proceeded to execute 
the decree against Chatrapat but were met 
with various objections on his part which 
were finally overruled by the High Court in 

1899. 

In the meantime, Chatrapat. bad fallen into 
arrears in respect of the Patni rent payable 
to the Chowdhrain; aud that lady had in¬ 
stituted in the Court of the Collector of 
Purneah the special proceedings under Re¬ 
gulation VIII of 1819 for the realisation of 
her dues. The defaulting tenure was ac¬ 
cordingly advertised for sale on the 14th of 

May 1901. The plaintiff-appellant there- 


(1) 6 0. W. N. 91. 
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upon deposited the amount of the arrears in 
Collector’s Court and was put by him in 
possession of the Pat.ni Taluk. Since then, 
he has been and still is in possession of the 
superior tenure paying rent to the Zemindar 
and realising the rents due to the Patni 
Talukdar from the subordinate holders. 

The trustee defendants, having obtained 
the decision of the High Court that, they 
were entitled to execute Dhanpat Singh’s 
decree, applied for the sale of the Patni 
Taluk under section 163 of the Bengal 
Tenancy Act. It is to be observed that a 
sale held under this section does not give 
power to the decree-holder to annul “notified 
and registered incumbrances.” The plaintiff 
thereupon preferred a claim uuder section 278 
of the Civil Procedure Code of 1882, which, 
however, after some protracted proceedings, 
was withdrawn. Apparently, a sale under 
section 163 was held, but it did not fetch a 
sum sufficient to liquidate the arrears and cists, 
and the defendants then applied for a sale 
under section 165 under which the decree- 
holder has the power to annul all incum¬ 
brances including under-tenures. On this 
application the 6th of August 1906 was 
fixed for the sale of the Patni. The pre¬ 
sent suit was then brought by the plaintiff 
on the 9th of July in the Court of the 
Subordinate Judge of Purneah to restrain the 
defendants from proceeding with the sale. 


It, should be noted here that there exi 
many permanent, heritable, and transferal 
tenures in Bengal which do not come with 
the purview of Regulation VIII of 181 
and which have no relation to Patni Taluk 
The incidents of these tenures are govertx 
by the Bengal Tenancy Act passed in 1SS 
to regulate, subject to certain exceptions 
which attention will be drawn, the iel 
tions in general between landlord and tenai 
The Bengal Tenancy Act of 1SS5, whil 
it protected the permanent, tenure-holder an 
other tenants having similar permanent, ii 
terests against, ejectment for arrears of ren 
gave to the landlords oertain rights whit 
they either did not possess before or no 
sessed only in a qualified form. One w » 
the right to bring to sale the tenure or hoh 
ing m execution of a decree for arrears t 
rent. Section 65, which declares this liabilit 
o the defaulting tenure, also declares tin 

1,10 rout 8,ml1 * fi«l charge thereon. 


It is round these words that the controversy 
between the parties is mainly centred. 
Their Lordships say mainly, because there 
is another question of vital importance in 
this case which relates to the applicability of 
the provisions of the Bengal Tenancy Act to 
Patni tenures. 

The defendants in their endeavour to bring 
Chatrapat’s Patni Taluk under the provisions 
of section 165 of the Tenancy Act contend 
that as the relationship of landlord and 
teuant, existed between Dhanpat Singh and 
Chatrapat when the rents became due, the 
decree obtained by him became by virtue 
of section 65 a first charge on the tenure. 
The plaintiH’s contention, on the other 
hand, is that as Dhanpat Singh had parted 
with his interest in the Zeraindari before 
the institution of his suit for arrears, the 
decree of which execution was sought was 
a rent-decree within the meaning of section 
65. 

The Subordinate Judge has upheld the 
plaintiff s contention, and granted him an 
injunction restraining Maharaj Bahadar 
and the trustee defendants, who are called 
in the suit “first party defendants,” from 
executing their decree of the 10th of July 
1896, agaiust the Patni uuder the provisions 
of the Bengal Tenancy Aot. His decision 
has been reversed by the High Court on 
appeal and the plaintiff’s suit been dismissed 
with costs. The learned Judges considered 
that the decree being for rent the mere fact 
that the Zemindar had sold the estate after 
it, became due, does not affect his right to "a 
first charge.” At least that is what their 
Lordships understand to be the meauing of 
the learned Judges iu the following passage 
of their judgiueut; — 

1 he decree of the lO&li July 1896 is a 
decree for rent. Rai Dhanpat Singh was 
the landlord at, the time, wheu the rent he 
sued for accrued due. His claim for rent, 
whim found due, became a 'first charge’ on the 
Patni. There is nothing in the law, which 
disentitles him to a first, charge, beoanse after 
the accrual of the rents he sued for, he parted 
with his interest in the Zemindari.” 

1 cis conception is further developed at a 

later stag-* of their judgment, where they 

say as follows:—- 

Now, no doubt, the decision of this Pull 
Bench does not deal with a ease such as the 
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present, in which the landlord had parted with 
his interest before he instituted his suit for 
rent, but it would seem to follow that, if he can 
execute a decree for arrears of rent as a rent 
decree after he has parted with his interest 
as landlord, he can also do so when he 
obtained his decree for rent, even after he 
had parted with his interest iu the property. 
The character of the decree a suitor obtains, 
depends on the nature of the claim and of 
his right to the relief sought for and is not 
altered by any change in his position which 
may have taken place subsequent to the 
accrual of his right to sue.” 

Their Lordships cannot help observing 
that the learned Judges have fallen into an 
error in drawing an inference of law in 
support of their conclusion from a decision 
which was obviously based on facts different 
from those with which they had to deal In 
the Full Bench case of Khetra Pal Singh v. 
Kritarthamoyi Dassi (2) the landlord did not 
part with the property and put an end to the 
relationship of landlord and tenant until 
after the decree in his suit for rent; whereas 
in the present case he transferred his interest 
to Bhagwanbati Chowdhrain before his suit 
for the arrears. The broad question, 
however, for determination in this appeal is 
whether the special right created in favour 
of the landlord under section 65 can be 
claimed also by one who has parted with the 
property which gives this right and to which 
it is attached. 

There is no doubt that there is a diver¬ 
gence of opinion among the Judges of the 
High Court of Calcutta with regard to the 
construction of section 65. The section 
itself runs as follows: — 

Where a tenant is a permanent tenure- 
holder, a raiyat holding at fixed rates or an 
occupancy-ra/?/a£, he shall not be liable to 
ejectment for arrears of rent, but his tenure 
or holding shall be liable to sale in execu¬ 
tion of a decree for the rent thereof, and 
the rent shall be a first charge thereon.” 

It is not a happily worded section, and the 
words “and the rent shall be a first charge 
thereon,” seem, from their collocation, to 
have been inserted as an afterthought without 
sufficient consideration of their applicability 
to the rest of the provisions contained in the 
Section. They give no indication as to when 

(2) 33 C. 566; 10 O.W.N. 547 (F. B.) ; 3 C. L. J. 470. 


it becomes a “first charge.” Does it become 
a first charge from the nature of the claim, 
as some of the learned Judges seem to 
imagine, or does it become a first charge 
after it has been ascertained and made the 
subject of a decree? Again, the section does 
not sufficiently indicate at whose instance the 
tenure or holding shall be liable to sale in 
execution of a decree for rent thereof, though 
from the reason of the thing it is obvious that 
it must be at the instance of the landlord. 

These questions cannot, therefore, be answer¬ 
ed by a reference to the mere section itself; 
to understand its meaning, their Lordships 
apprehend, the geueral scope of the Statute 
as well as of the Chapter in which it occurs 
must be taken into consideration. The Act, 
as stated in the preamble, was designed “to 
amend and consolidate certain enactments 
relating to the law of landlord and tenant.” 
The words “tenant, landlord, and rent” are 
carefully defined. ‘ Landlord” is declared to 
mean “a person immediately under whom a 
tenant holds, and includes the Government,” 
whilst “rent” is declared to mean “whatever 
is lawfully payable or deliverable in money 
or kind by a tenant to his landlord on account 
of the use or occupation of the land held 
by the tenant.” Chapter VIII embodies 
the “general provisions as to rent.” After 
dealing with “rules and presumptions as to 
amount of rent,” ‘ the alteration of rent,” “the 
payment of rent,” receipts and accounts,” 
“deposit of rent” in Court when the landlord 
refuses to receive payment, it treats of 
“arrears of rent”. The governing idea 
throughout the multifarious provisions con¬ 
tained in Chapter VIII, to regulate the 
respective rights and obligalions of landlords 
and tenants, is the subsistence of the relation¬ 
ship that gives rise to those rights and 
obligations. 

Section 65 declares that a certain class of 
tenants shall nob be liable to ejectment for 
“arrears of rent,” but that their tenure or 
bolding ‘shall be liable to sale in execution of 
a decree for the rent thereof.” Section 66 
provides that in the case of other tenants not 
coming within the purview of section 65, the 
landlord “may institute a suit to ejeot” the 
defaulting tenant. The two sections taken 
together cover practically the remedies pro¬ 
vided by law for the landlord to recover 
arrears of rent. One section is the exact 
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corollary of the other. The right to proceed 
to sale in one case, in the other to eject, is 
dependent on the existence of the relationship 
of landlord aud tenant at the time when the 
remedy provided by law is sought to be 
enforced. A referenoeto section 149, clause (/i), 
deafly shows that the right to apply for 
the execution of a decree for arrears was 
attached to the status of the decree-holder 
qua landlord. It declares that notwithstand¬ 
ing anything contained in section 232 of the 
Civil Procedure Code an application for the 
execution of a decree for arrears obtained by 
a landlord shall not be made by an assignee 
of the decree unless the landlord’s interest 
has become and is vested in him.” 

The prohibition contained in this section 
refers to decrees obtained by the landlord 
under section 65. To acquire the right 
which the section gives, not only the person 
obtaining the decree must be the landlord at 
the time, but. the person seeking to execute it 
by sale of the tenure must have t ho landlord’s 
interests vested” in him. In other words, the 
right to bring the tenure or holding, as the 
case may be, to sale exists so long a9 the 
relationship of landlord and tenant exists. 

It seems to their Lordships clear on an ex¬ 
amination of the different sections bearing on 
the subject that the right to bring the tenure 
or holding to sale under section 65 ap¬ 
pertains exclusively to the landlord; and that 
a person to whom certain rents are due, and 
who obtains a decree therefor after he has 
parted with the property in which the 
tenancy is situate, has no such right. The 
contrary view, their Lordships think, would 
give rise to a very anomalous situation. A 
Zemindar to whom certain arrears are due, 
as in the present case, may sell his property 
without assigning, for purposes of his own, 
the back rents as he is entitled to do; lie may 
then sue for these back-rents; before any 
decree is made in this suit, the tenant falls 
into arrears to the new landlord who brings 
a similar suit. Both the ex-landlord and the 
present landlord obtained decrees for their 
respective arrears. In whose decree and on 
whose application is the tenure to bo sold? 

The question admits of only one answer_ 

that it is the existing landlord alone who can 
exccuto the decree; the ex-landlord is an 
outsider, and whilst ho can execute his 

decree against the debtor as a money-decree, 

be has uo remody against the tenure itself. 


The learned Judges of the High Court 
seem to think that either from the nature 
of the debt being arrears of rent, or the 
decree being for arrears of rent, the tenure 
becomes ipso facto hypothecated, so to speak, 
for the debt; and that oDnsequently the 
person to whom the debt is due, although 
be has ceased to be the landlord .and is to all 
intents and purposes so far as other rights 
and obligations under the law are concerned, 
a total stranger to the property with which 
those rights and obligations are inseparably 
connected, be ha9 the special remedy given 
to the landlord to recover arrears attached to 
the tenure. This conception of the legal 
position seems to their Lordships untenable, 
for the charge created by section 65 is clearly 
in favour of the landlord. 

There is another equally fatal objection to 
the application of the contesting defendants 
to bring to sale the Patni tenure in execution 
of Dhanpat Singh’s decree. 

The Patni Regulation is a self-contained 
statute. It lays down certain well-defined 
rules for the realisation by the Zsraindar of 
arrears of rent from a tenure-holder; it makes 
the tenure primarily liable, and it gives to the 
Zemindar the light of applying to the Collec¬ 
tor for the periodical sale of defaulting Taluks. 

Section S provides for the manner in 
which the Zemindar, that is “the proprietor 
under direct engagement to Government,** 
shall be entitled to apply for the sale of these 
tenures. 

Section 11 declares that— 

Any Taluk or saleable tenure that may be 
disposed of at a public sale, uuder the rules of 
this Regulation, for arrears of rent due on 
account of it, is sold free of all incumbrances 
that may have accrued apon it by act of 
the defaulting proprietor, his representatives, 
or assignees.” 

It is unnecessary to refer to the rest of this 
section for the purposes of this jadgraent. 

Section 13 provides the method by which 
the holder of a Taluk of the second degree” 
may save his tenure “from the ruin that must 
attend” the sale of superior teuure. 

Sub-section 2 declares— 

Whenever the tenure of a Talukdar of the 
th at degree may be advertised for sale in the 
manner required by the second and third 
clauses of section S of this Regnlatiou, for 
arrears of rent due to the Zemindar, the 
Talukdars of tho second degree, or any number 
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of them, shall be entitled to stay the final sale, 
by paying into Court the amount of balance 
that may be declared due by the person attend¬ 
ing on the part of the Zemindar on the day 
appointed for sale; in like manner they shall 
be entitled to lodge money antecedently, for 
the purpose of eventually answering any 
demand that may remain due on the day 
fixed for the sale, and, should the amount 
lodged be sufficient, the sale shall not proceed, 
but, after making good to the Zemindar the 
amount of his demand, any excess shall be 
paid back to the person or persons who may 
have lodged it’ 1 . 

And sub-section 4, after referring to 
certain conditions which it is unnecessary 
to consider here, declares that such deposit 
shall not be carried to credit in, or set 
against, future demands for rent, but shall 
be considered as a loan made to the pro¬ 
prietor of the tenure preserved from sale 
by such means, and the Taluk so preserved 
Bhali be the security to the person or persons 
making the advance, who shall be considered 
to have a lien thereupon, in the same 
manner as if the loan had been made upon 
mortgage; and he or they shall be entitled, 
on applying for the same, to obtain immediate 
possession of the tenure of the defaulter, in 
order to recover the amount so advanced 
from any profits belonging thereto”. 

It will be seen, therefore, that the appel¬ 
lant in this case, by his admitted deposit 
of the arrears for which the superior tenure 
was advertised for sale at the instance of 
the Chowdhrain Zemindar, acquired the 
special lien expressly created by the Regula¬ 
tion which may well be called a statutory 
salvage lien, arising not from any impli¬ 
cation of the law but under the express 
directions and declarations of the Act. 

Regulation VTII of 1819 beiug thus, as 
already observed, a self contained Act 
embodying the rules relative to the rights of 
Zemindars and Patni Talukdars, the Legis¬ 
lature, in enacting Act VIII of 1885, excluded 
in express terms from the operation of the 
Tenancy Act the special legislation relating 
to Patni tenures. Section 195 bf"~Act VIII 
of 1885 declares (omitting the immaterial 
portions) that ‘ nothing in this Act shall 
affect . . . any enactment relating to 

Patni tenures, so far as it relates to those 
tenures”. 


The plaintiff’s right to hold the Patni 
Taluk exempt from any proceeding under the 
Tenancy Act, is founded on steps taken by 
him under the Patni Regulation. 

For these considerations their Lordships 
are of opinion that the judgment and 
decree of the High Court should be set 
aside, and the decree of the Subordinate 
Judge restored. The first party defendants, 
the contesting respondents, must pay the 
costs of this appeal and of the appeal to the 
High Court. 

And their Lordships will humbly advise 
His Majesty accordingly. 

Decree set aside . 

Solicitors for the Appellant: Messrs. T. L. 
Wilson and Co. 

Solicitors for the Respondents: Messrs. 
Dozvner and Johnson. 


PRIVY COUNCIL- 

Appeal prom the Calcutta High Court. 

March 25, 1914. 

Present:— Lord Dunedin, Lord Moulton,' 
Sir John Edge and Mr. Ameer Ali. 

HARENDRA LAL ROY CHOWDHITRI 

—Appellant 

versus 

Srimati HARI DASI DEBI and others — 

Respondents. 

Registration Act (XVI of 1908;, ss. 17, 28— Mortgage, 
deed -Fictitious entry—Property not in existence—Entry 
made to obtain registration at a certain place - Decree — 
Concurrent findings—No evidence-Decision of law — 
Mis take —Evidence —Rectification of mista/ce — Pleadings 

If the parties to a mortgage-deed fictitiously des¬ 
cribe therein certain non-existent properties to be 
situate in a certain District and thus obtain registra- 
tion of the mortgage-deed in that District, they commit 
a fraud upon the Registration Law and the registra¬ 
tion of the deed is invalid as without jurisdiction' 
Similarly a Court, which would have had jurisdkN 
tion to entertain a suit based on a mortgage if the 
mortgaged property were really in existence and 
situate within its jurisdiction, acts without jurisdic¬ 
tion if it grants a mortgage decree on the basis of 
the mortgage containing such a fiotitious entry. 

The principle of concurrent findings of fact does 
not apply to a case of no evidence. A decision that 
there is no evidence to support a finding is a deci¬ 
sion of law. 

A mistake means that parties intending to do one 
thing have by unintentional error doue° somethin*- 

Where both parties to a transaction infcentionallv 
make a fiotitious entry there is no question of 
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Where mistake is pleaded, it must be strictly 
nroved and the fact, that the party who could give 
evidence in support of the suggestion of the mistake 
has abstained from giving any evidence whatever 
on the subject, would go against that party. 

Where property is mis«described in a mortgage- 
deed the mis-description cannot be directed by a 
Court to be amended unless there is a suit for recti¬ 
fication before it. 

Appeal from a judgment and decree of 
the Calcutta High Court, dated March 3rd, 
1909 reversing those of the Subordinate, 
Judge of Midnapore, dated May 31st., 1906. 

PACTS._The fact9 of the case relevant to 

the decision of the Board are sufficiently set 
forth in their Lordships’ judgment. 

Mr. De Qruyther , K. (?., with him Mr. 
O'0 or man , for the Appellant, contended that 
the decree obtained by the appellant was a 
real charge. It must be treated as a decree 
for money. Under ordinary sale a purchaser 
took the interest of the original debtor. 
The existence of money-decree did not affect 
title. Any attachment might bo executed 
and other creditors might come in under the 
distribution clause. There was no priority 
in attachment. After decree it became a 

real charge. 

Reference was made to sections 254, 266, 
274, 284, 295 and 252 of Act XIV of 1882; 

Bazayet Hossein v. Dooli Chand (l), Rum Dhun 
Dhur v. Mohesh Ohunder Choicdhry (2), 
Mu8ammat Izzatunmssa Begam v. K unwar 
Pertab Singh (3). 

Messrs. Upjohn , K. 0.. and Dunne , for the 
Respondents, contended that as to the mort¬ 
gage-deed in question there was no registrat ion 
and as to the decree of the High Court it was 
no decree. Certain property which ga?e 
jurisdiction to the registry in Calcutta did not 
exist nor did it belong to the mortgagor. 
The High Court, in its ordinary original jur is¬ 
diction, could not try oases in respect of proper¬ 
ties situated outside Calcutta. Could the policy 
underlying registration be defeated by stick¬ 
ing in some property with which the mort¬ 
gagor had nothing to do? It was all right if 
the parties honestly iutended to deal with the 
property. The effect was that, the appellant 
did not fulfil statutory requirements for regis¬ 
tration. 

Mr. De Oruyther in reply argued that the 

(1) 5 I. A. 211; 4 C. 402. 

(2) 9 C. 4*)6. 

(2) 361. A. 203; 13 C. W. N. 1143; IOC. L. J. 313; 
11 Bom. L. R. 1220; 6 M. L. T. 277; 19 M. L. .1. 6S2; 
31 A. 583; 3 Ind. Cos. 793; 6 A. L. J. 817. 


object of registration was to give notice 
and publicity to the transfer of property and 
referred to sections 21, 64, 65 and 51 of the 
Registration Act of 1877 and t*» Hari Ram 
v. Sheodoyal (4); Muhammad Ewaz v. Brij 
Lai (5) and to section 12 of the Charter 
of the High Court and section 19 of the Code 
of Civil Procedure. 

JUDGMENT. 

Lord Modlton. —In this appeal the appel¬ 
lant Hsrendra L\1 Roy Chowdhuri is the 
plaintiff in the action which was commenced 
by a plaint, filed on the 16th September 1905. 
The claim of the plaintiff was based on a 

mortgage-decree dated 28th July 1905, 

granted in a civil suit in the High Court 
of Judicature at. Fort William in Bengal, 
acting under its ordinary original civil 
jurisdiction. That mortgage-decree pur¬ 
ported to enforce an English mortgage of 
the 23rd September 1895 exeouted by the 
pro forma defendant, Mani Mohan Roy, in 
favour of the plaintiff of certain properties, 
among which was an eight-anua share of 
lands known as Mahal Guraokpota. The 
object of the present suit is to obtain a 
declaration that the female defendant, Hari 
Das Debi, acquired no right of ownership 
or possession in that property by virtue of 
auction-purchase made by her on the 
23rd of November 1904. It is, therefore, 
brought to establish the title of the plaintiff 
to those lauds as being lands charged under 
his mortgage and subject to the deoree 
free from any prior right of the female 
defendant. 

I he transactions between the parties to 
the suit, and the litigation arising there¬ 
from are of the most complex oharaoter, 
and raise questions of considerable difficulty, 
both in fact, and law. But the respondents, 
at. the hearing of the appeal, raised a 
preliminary point which goes to the root of 
the action, namely, that, the plaintiff shows 
no title enabling him to bring such an aotion. 
1 hey submit that, the mortgage of the 23rd 
September 1895 was not duly registered, and 
further that, the Court which granted the 

mortgage-decree of the 2Sth July 1905 had 

no jurisdiction to entertain the suit in . whioh 

(4) 16 1. A. 12; 11 A. 136. 

U51 4 1. A. 166: 1 A. 465. 
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that decree was granted. IP these 
contentions of the resporvinT/ts can be 
sustained, it is clear that, the plaintiff’s 
action must fail, and that the decision of the 
High Court dismissing this action must be 
affirmed. 

The facts of the case, so far as they are 
relevant to this preliminary poiut, are as 
follows: On 23rd September 1395 Mani 
Mohan Roy purported to mortgage to the 
plaintiff various properties S9t out in a 
schedule to the mortgage-deed for the purpose 
of securing an account ourrent of Mani Mohan 
Roy with the plaintiff, and freeing him from 
certain liabilities. The properties in question 
as set out in the schedule are 28 in all, the 
first being the eight-anna share of Mahal 
Gumokpota, to which the suit relates, and 
the last a properly described as follows: — 

All that two-storied brick-built messuage, 
tenement, or dwelling-house, with the piece 
or parcel of rent-free land on part whereof 
the same is erected and built, containing 
by estimation ^ cottah t situate, lying, and being 
premises No. 25, Guru Das Street, Jorasunko, 
in the town of Calcutta, and butted and 
bounded—on the north, by a privats lane of 
Ashutosh Dey; on the east, by the dwelling- 
house of Nandakumari Dasi; on the south by 
the dwelling-house of Khetra Mohan Dbara; 
and on the west by a Government drain.” 

This last property is the only one which 
purports to be in the town of Calcutta. All 
the other properties enumerated in the 
schedule are outside Calcutta and outside the 
local limits of the ordinary original lurisdic- 
tion of the High Court of Judicature at Fort 
William in Bengal. 

This mortgage was presented for registra¬ 
tion at the Calcutta Registry Office by the 
executant, Mani Mohan Roy, on the day of 
its execution and registered by the Sab- 
Registrar iD the usual manner. In 1903 
the plaintiff brought a suit on this mortgage- 
deed against the defendant Mani Mohan 
Roy and others, in the High Court of 
Judicature at Fort William in Bengal, and 
on the 28fch July 1905 obtained the ordinary 
decree for sale. Neither of the two effective 
defendants in the present suit were parties 
to such action. The parties to the suit upon 
the mortgage seem to have set up that there 
was a mistake in the description of parcel 
28, and that the words Ashutosh Dey Lane 
should be substituted for Guru Das Street. 


The learned Judge accepted this contention 
and accordingly held that property situate 
in Calcutta was included in the mortgage 
and that he had jurisdiction. No such 
decision, if erroneous, CJuld extend the 
jurisdiction of a Court of limited territorial 
jurisdiction, and, therefore, the validity of 
this decree is open to challenge by the preseut 
defendants, who were no parties to the 
proceedings. Similarly, the direction of 
the said Judge that the description of the 
parcel in question should be amended (even 
if it was effective between the parties 
to that suit) cannot affect the present 
defendants, whose title is of earlier date, or 
render valid the registration, if they can 
maintain their contentions relating thereto. 
It is difficult, indeed, to see how the 
direction to amend the description of the 
parcel which formed part of the decree 
came within the scope of the suit, which 
was in no respect a suit for rectification. 

The defendant, Mani Mohan Roy .did not 
appear in the . present suit. The female 
defendant, Hari Dasi Debi, and the third defend¬ 
ant, Hem Chandra Bose, (who was interested 
in the suit as claiming an interest in the 
property through her), appeared and filed 
written statements clearly putting ia issue 
the existence of the property No. 28 above 
set forth, and alleging that no portion of 
the property mortgaged by the mortgage- 
bond lay within the jurisdiction of the 
High Court of Judicature at Fort William 
in Bengal in its original jurisdiction or 
within the jurisdiction of the Sub-Registrar 
of the Calcutta Registry. Accordingly they 
contended that the alleged mortgage was 
not legally registered, and that the deoree 
was given by a Court which had no 
jurisdiction to entertain a suit on the 
mortgage-bond in question. 

At the hearing of the action the plaintiff 
called no evidence with regard to the 
parcel No. 28. Neither the plaintiff nor 
Mani Mohan Roy went into the box to 
give evidence as to there being any mistake 
in the description of the parcels. On the 
other hand, the defendants proved that 
there is not and has never been any soch 
property as No. 25, Guru Das Street, in 
Calcutta, and they further proved that the 
property lying within the metes and bounds 
set out in parcel No. 28 did not belong to 
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Mani Mohan at the date of the mortgage-bond, 
and that on the contrary he had not then and 
never has had any interest in the property 
within those metes and bounds. Such property 
has always belonged to parties wholly un- 
connected with the parties in this suit and has 
been continuously registered in their names 

in the Calcutta Registry. 

It follows, therefore, that No. 2o, Guru Das 

Street, which is the parcel No. 28, was a 
non-existing property. It was, no doubt, open 
to the plaintiff to prove that there was a 
clerical or other error in the description of 
the property, aud that in fact an existing 
property situate in Calcutta was intended 
by both parties to be mortgaged and to be 
described in parcel No. 28. But there is not 
a particle of evidence that such was the 
case. Neither the mortgagor Mani Mohan 
nor the mortgagee, the plaintiff Harendra 
Lai Roy, went into the box to give evideuoe 
as to this. As to Maui Mohan their Lord- 
B hips canuot see how it would have, been 
possible for him to give any such evidence 
because it would amount to stating that he 
intended that the deed should purport to 
mortgage an existing property in which he 
had not and knew that he had not any 
property or interest whatever. This being 
so their Lordships, in the absence of evidence, 
decline to accept an unsupported suggestion 
of Counsel that the description of the 
property mortgaged as No. 25, Guru l).is 
Street, was inserted by mistake. It, must 
be remembered that the proper description 
of houses in towns for the purpose of regis¬ 
tration is by the street in which they are 
situated, and the number which they boar 
in that street, so that the description No. 25, 
Guru Das Stroet, is that to which one .should 
primarily look. 

Lt may well be that the above is sufficient 
to preclude any rectification of the mortgage- 
bond. If the mortgagor intended it to stand, 
as it appears in the deed, there is no question 
of mutual mistake. But, if the case of the 
mortgagee be considered, there is similarly 
no ground whatever for thinking that there 
was auy mistake. The only witness whoso 
evidence has any bearing on the point, is 
Harakumar Chakravarti. Mo was cleik to 
Messrs. Sen & Co., who were the plaintiff’s 
attorneys at the time, and drew up the 
mortgage, aud he witnessed its execution 


by Mani Mohan and the admission of that 
execution before the Sub-Registrar. He does 
not refer to the matter in his exaraination- 
in-chief, but in cross-examination he says 
that he did not himself inquire about the 
house No. 25, Rajah Guru Das Street, but 
sent the broker to ascertain the boundaries 
of the house whioh shows that it was the 
above description of the house that he 
relied on, and that it was a house so des¬ 
cribed that was intended by the parties to 
be included in the mortgage. But with 
regard to thi« house he makes some very 
serious admissions. He says: — 

“[ J 0 not know whether there is such a 
house as No. 25, Rajah Guru Das Street. 

I did not keep any origiual title-deed 
respecting this property. L did not see 
any original title-deed regarding No. 25, Rajah 
Guru Das Street, before or after the mort- 

gage.” 

Considering that he was acting on behalf 
of the mortgagee, the fact that he took no * 
steps t.o ascertain whether the mortgagor 
had any title in this property points strongly 
to the knowledge of the mortgagee that the 
entry was a fictitious one. Coupling this 
with the fact that neither this witness nor 
the plaintiff gave any evidence as to there 
being any mistake or as to their knowledge 
and belief as to the existence of the property 
at. the date of the mortgage (although 
these issues were plainly raised in the plead¬ 
ings of both the defendants), their Lordships 
decline to accept the suggestion that there 
was a mistake on the part of the mortgagee 
auy more than that there was a mistake 
on the part of the mortgagor. The fact that 
neither the mortgagee nor the mortgagor 
gave evidor.co in support of the sugges¬ 
tion of a mistake has great weight with 
their Lordships. The defendants, having 
proved that the house which purported to be 
mortgaged did not exist, and that the property 
contained in the metes and bounds mentioned 
in parcel No. 28 was propelty of strangers in 
which the mortgagor had not aud never ha 
any interest, had proved all that was necessary 
tv> throw upon the plaintiff the burden of 
showing that the entry of this parcel was no 
a fictitious entry. He might have done this 
by showing mistake or otherwise, but ^ 6 
did not do so, but. abstained from giving 

any evidence whatever on the so j 60 i 
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although bath he and Mani Mohan were 
available to give evidence and were the 
. persons who could establish the facts of the 
case. Taking all these matters into con¬ 
sideration, their Lordships can come to no 
other conclusion than that parcel No. 28 
was to the knowledge of the parties to the 
deed a fictitious entry probably designed to 
give to the deed the appearance of relating 
to property situated in Calcutta and, there¬ 
fore, within the jurisdiction of the Sub- 
Registrar and the Calcutta High Court, so 
that registration could be obtained and 
actions brooght in Calcutta. 

It was strongly contended before their 

Lordships that a Subordinate Judge had 

found that.it was a mistake and that the 

High Court had accepted his finding, so that 

the principle of two concurrent fiudings of 
fact would apply. 

But their Lordships are of opinion that 
the principle of concurrent findings of fact 
does not apply to such a case as the present 
inasmuch as it is a case of no evidence, and 
according to the well-known principles of 
our law a decision that there is no evidence 
o support a finding is a decision of law. 

I he issue is that the existing description of 
the parcels was inserted by mistake. A 
mistake means that parties intending to do 
one thing have by uniutenional error done 
something else. There is no evidence what¬ 
ever here that the error was unintentional 
or indeed that there was any error at all, 
and their Lordships are, therefore, free to 
set aside the finding without in any way 
departing from their practice regarding 
concurrent findings of fact. 

It is perhaps necessary in this connection 
to point out that the document upon which 
the Subordinate Judge based his finding of 
mistake was not evidence between the parties 
nor relevant to the issue. In some other 
mortgage-deed of later date and to other 
mortgagees Mani Mohan had apparently 
purported to mortgage the same property by 
the same description, and had been compelled 
by the mortgagees to consent to rectification. 
Such a fact was wholly irrelevant, and it 
is extraordinary that it should have been 
allowed to be proved at the trial. 

It remains to consider the effect of their 
Lordships’ finding. It may be looked at in 
two ways. In the first place the property, 

25 Guru Das Street-, purporting to be 


mortgaged, is a non-existing property, and, 
therefore, no portion of The property mort¬ 
gaged is situated in Calcutta. The deed 
therefore, could not be registered there, nor 

had the Court of ordinary original jurisdic¬ 
tion of Fort William in Bengal any jurisdic- 
tion to entertain the suit upon the mortgage- 
bond, and its decree is of no validity. The 
plaintiff, therefore, has no title to maintain 
the suit and it must be dismissed. 

But. the point may be put in another way 

upon broader grounds. Their L mdships hold 

that this parcel is in fact a fictitious entry, 

and represents no property that the mortgagor 

possessed or intended to mortgage, or that 

the mortgagee intended to form part of his 

security Such an entry, intentionally made 

use of by the parties for the purpose of 

obtaining registration in a District where no 

part of the property actually charged and 

intended to be charged in fact exists, is a 

fraud on the Registration law, and no 

registration obtained by means thereof is 

valid. To hold otherwise would amount to 

saying that mortgages relating solely to 

and in other parts of the Presidency could 

be validly registered by the Sub-Registrar 

at Calcutta if the parties merely took the 

precaution to add as a last parcel, Government 

House, Calcutta, or any similar item. The 

same considerations apply to the question of 

jurisdmtion of the High Court of Fort 

William in Bengal in its ordinary original 

jurisdiction. No such fictitious item inserted 

to give a colourable appearance of the deed 

relating to property in Calcutta, when in 

reality such is not the case, could bring the 

deed within the limited jurisdiction of the 

Court. For the same reasons, therefore, as 

have been stated above, the plaintiff’s case 
fails. 

Their Lordships, therefore, will humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. T L 
Wilson & Co. 

Solicitors for the Respondent: Messrs. 
Watkins & Hunter . 
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PRIVY COUNCIL. 

Apieal from the Allahabad High Court. 

March 18, 191-i. 

Present:—In rd MouUon, Lird Saunar, 
Lord Parmoor, Sir J >hn Edge and 

Mr. Ameer Ali. 

Lain MAHABIR PRVSAD and oraess - 

Appellants 


versus 

Musammat TAJ BEG A M and otiiers- 

R,B3PONDENTi. 

Pardanashin lady-Pleader and client— 3Ior ^ C d J f 
lady and her brother-Property solely ot lady Plea 
securin', mortgage in name of another 3 ' , 

transaction—Deed not explained to lady-Burden f 
proof—Extortionate bargain—Gross advantage take J 
unprotected position of lady — Void deed - ° r 
property—Condition—More property to be consider < 
subject to mortgage after partition of mortgagor s s 1 a, t 

—Such condition, whether operative. 

Where a legal adviser to a pardanashin woman, 
acting the part of money-lender to her, proem es *° 
execution by her of a mortgage-bond to seciue i s 
re-payment, tho Court would be entitled, and indoeti 
obliged, to examine tho transaction with closer 
scrutiny, or to insist moro sternly on tho mortgagee 
supporting tho heavy onus ot showing that 1 10 
lady was fully awaro of the moaning and effect ot 
tho deed, and that tho transaction was a fair and 
honest one. 

A pardanashin lady and her younger brother were 
engaged in family litigation to recover their shares 
of inheritance in the property ol their father. A 
decree of partition was passed in their favour but 
before the time for appeal expired, their Pleader got 
a mortgage-bond executed benami in tavour ot 
another person. The property mortgaged belonged 
solely to the lady and by tho transaction of mort¬ 
gage her brother obtained the discharge of debts for 
which ho alone was liable. Tho interest stipulated 
in tho mortgage-deed was compound interest at the 
rate of one per cent, per month (with half-yearly 
rests). In addition u clause was inserted in the mort¬ 
gage-bond that after the partition the whole of the 
property allotted to the lady shall be substituted for 
the property mortgaged, the effect of this clause would 
bo to quadruple the amount of property mortgaged. 
It was further established that the other relatives ol 
the lady were also taking gross advantage of her 
unprotected state by refusing to give consent to her 
marriage unless she surrendered the whole ot her 
share in the family property. It was also proved 
that the terms of the mortgage-bond lmd not 
been adequately explained to the lady and she did not 
understand the terms of tho deed: 


Consolidated appeals by special leave from 
judgments and decrees of the High Court 
of Allahabad, dated December 2, 1910, revers¬ 
ing those of the Additional Judge of Meerut, 

dated January 12, 1909. 

PACTS.—The faots of the case have been 

suffi siently set forth in their Lordships’ 
judgment*. 

Mr. Be Gruyther , K. 0., with him Mr. Dube , 
for the Appellants, contended that the re- 
spondent lady exeouted the bond in suit after 
fully understanding the nature and the effect 
thereof. She received adequate consideration 
and exeouted the bond with her free consent. 
Her relations were also helping her and 
protecting her interests. 

[Sir John Edge: You are not suing the 
lady for ordinary debr, but for the perform¬ 
ance of a contract with compound interest J 

[Lord Moulton: If it were a simple con¬ 
tract debt, there would have been linutation.] 
The lady entered into the transaction with 

her eyes open. 

Mr. Dunne appeared for the respondents 
but was not called on. 


Held , tlmt the terms of the mortgagc-homl were ex¬ 
tortionate and, therefore, the deed, which was void, 
could not bo enforced against her. 


Held, also, that if tho mortgage-bond bad been held 
valid, I ho clause relat ing to the substitution of the 
wholo of I ho hub’s share for what had boon originally 

. ... .A ... I ...... I I I I A* I II 
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mortgaged would have boon operative and would 

have subjected I ho wholo ol hoi shatu to tho 
... - 1 -- .. 


JUDGMENT. 


Lord Moulton.— In this case their Lord¬ 
ships have before them two appeals from 
two decrees aud judgments, dated 2nd 
December .1910, of the High Court of 
Judicature for the North-Western Provinces, 
Allahabad. The suit in which these appeals 
are brought* is a suit for the recovery of 
money due on a registered mortgage-bond 
alleged to have been executed by the de¬ 
fendants, Musammat Taj Begum and Syed 
Sul tail Muhammad Khan, in favour of Lalft 
Ramanuj Dayal (since deceased), father of 
the appellants. The faots of the case aro 
as follows: 


mortgage. 


Musammat Taj Begum is a pardanaihin 
woman, and Sultan Muhammud Khan is 
her younger brother. Prior to June 1895 
they had been engaged in law suits with 
the members of their family to reoover 
their shares of inheritance in the property 
of their father, Syed Mir Khan, and oue 
Balm Raghubir Saran had been the 
res presen ting them in these suits. The 
litigation terminated in their favour, au 
a decree of partition had been pronounce * 
but the time for appeal had not expu 01 
and it is net seriously contested that at t 8 
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date of the execution of the mortgage-bond 
«abu Raghubir Saran still stood to the defend¬ 
ants m the position of their legal adviser. 
1 he mortgage-bond was nominally executed 
in favour of Lala Ramanuj Dayal, but it is 
admitted that he was only benamidar for 
oabu Raghubir Saran who was the real 
mortgagee. The amount of the money 
advanced by the mortgagee was Rs. 8,000 of 

Wblob R ®' , 4 « 773 w 8 aid to have been cash, 
and the balance went mainly, if not entirely, 
in the discharge of moneys due from the 
defendant, Syed Sultan Muhammad Khan, 
the greater part of this indebtedness 
appears to have been to Babu Raghubir 
Saran himself. The whole of the property 
mortgaged belonged solely to Musammat Taj 

It follows, therefore, that we have a case 
ot the legal adviser to a pardanashin woman 
acting the part of money-lender to her, and 
procuring the execution by her of a mortgage- 
bond to secure its re-payment. It is difficult 
to conceive a case in which the Court would 
be entitled, and indeed obliged, to examine 
e ransacfcion with closer scrutiny, or to 
insist more sternly on the mortgagee support-' 
mg the heavy onus of showing that the 
client was fully aware of the meaning 
and effect^ of the deed, and that the trans¬ 
action was a fair and honest one. The 
appellants have entirely failed to support 
either of these issues. The Judge of the 
Court of first instance has found that the 
interest, which was compound interest at the 
rate of 1 per cent, per month (with half-year¬ 
ly rests; unconscionable, and has accordingly 
reduced it, and although an appeal was 
brought against this part of his decision 
it was dismissed by the High Court, and the 
appeal against that decision has not been 
persisted in before their Lordships. The 
case of the appellants with regard to the 
other issue is equally hopeless. There are 
concurrent decisions of the two Courts to the 
effect that the plaintiffs have failed to prove 
that the meaning and effect of the mortgage- 
bond was duly explained to the real defend¬ 
ant Musammat Taj Begum. The facts 
relating to this issue are as follows: 


r?hl a n B ? am ' 1 B “* a Clause inserted 
.n the mortgage-bond to the effect, that, after 

e partition should have been effected the 

partition 1° defond * nt in that 

partition should be substituted for the 

the e effeot f P . r "P er ^ es - admitted that 

the effect of this clause would be to quadruple 

T amountl of property mortgaged The 
Judge of first instance finds that there 
is no evidence that this was properly ex 
p ained to Musammat Taj Begum but holds 

Wuse'iu hTs n °‘ • iDVa ' i<Jate execZ 
because n h,s opinion the clause would be 

inoperative Their Lordships are unable 

cZ‘Z‘,z"' u,h opi " io "' Th » oi„„ 

*r tirz 

plaintiffs have not shown that this clause 

r , ,* i “ d *“ «■. ui. ..d Is 

Lords], ps entirely concur in its finding. 

It follows, therefore, that as against the 
present appellants it must be taken that 
the terms of the mortgage-bond were extor- 
Donate and that the lady, the mortgagor did 
understand the effect of the deed bv 

exD 8 l 0Q °L 1 B UOt haV, ' n@: been adequately 
explained to her The deed is, therefore, void 

and cannot be enforced against her. 


The property set out in the sohedule to the 
mortgage-bond, as being the property 
mortgaged, oonsisted of property belonging to 
and in the possession of the defendant Musam - 


fay? 6 a j the * rial decided in 

“ r n ° th ° deed (subject to alteration 
in respect of the rate of interest) appears 

tha h t a th e be , en f IDfl T° ed by the cons, derati on 
that the relatives of the lady must have been 

aware of the transaction because her brother 

was a co-signatory of the deed, and two of 

her relatives were the identifying witnesses. 

Apart from the question of the sufficiency of 
such a consideration, their Lordships are of 
opinion that the facts of the esse entirely 
destroy any inference that the relatives of 
the lady were acting as a protection to her 
in the transaction. Her brother was person¬ 
ally interested m carrying through the 
transaction, because by it he obtained the 
discharge of debts for which he alone was 

primallly liable, and this relief was obtained 

by mortgaging property in which he had 
do interest. With regard to the other 
relatives it is dear that the family g ener . 

ally were taking gross advantage of the 
unprotected state of this pardanashin lady 
She had been betrothed but the relations 
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would not give consent to her marriage 
unless she surrendered the whole of her share 
in the family property. Their Lordships can 
only express their great surprise that under 
these circumstances the relatives should 
have been regarded by the trial Judge 

as defenders of the lady’s interest. 

This point is sufficient to decide the case, 1 
is not necessary to refer to other points 

raised in the proceedings. 

Their Lordships will, therefore, humbly 
advise His Majesty that these appeals should 

be dismissed with costs. 

Appeals dismissed. 

Solicitors for the Appellant: Messrs. Barrow , 
Rogers Revile. 

Solicitor for the Respondent. Mr. Douglas 
Grant. 


PRIVY COUNCIL. 

Appeal prom the Allahabad High Court. 

March 11, 1914. 

Present: — Lord Shaw, Lord Sumner, 

Sir John Edge and Mr. Ameer Ali. 

BATUK NATH— Appellant 

t ersus 

Musammat MUNNL DEL and others — 

Respondents. 

Privy Council Appeal—Practice—Order in Council , 
1353, rule 5 —Dismissal for non-prosceulion— Order 
of His Majesty in Council—Limitation Act (-XT o) 
1877), Sch. II, Arts. 179, 180—Execution. 

Where an appellant or his agent does not take 
effectual stops for the prosecution of his appeal 
before the Privy Council, the appeal stands dis¬ 
missed for non-prosecution under rule 5 ot the 
Order in Council of 13th June 1853; there is no order 
of 1Lis Majosty in Council dismissing the appeal, 
nor is it necessary that any such order should bo 
made in the appeal. Therefore, where a Privy 
Council appeal is dismissed for non-prosecution, the 
executable decree is that of the lower Court and 
the period of limitation for execution is that pro¬ 
scribed by Article 179 of the second Schedule ol the 
Indian Limitation Act, 1877. 

Appeal from the judgment and decree of 
the High Court, Allahabad, dated June 4th, 
1910, affirming the judgment of the Subordi¬ 
nate Judge of Agra, dated September Sth, 

1908. 

FACTS.—The facts of the case on which the 
decision of the Privy Council is based have 
been sufficiently set forth in their Lordships’ 
judgmeut as well as in the judgment 


appealed against, repirted in 7 Ind. 

^Messrs. D? Qruyther, K. 0 , and Parikh, for 
the Appellant, contended that the decree of 
March 29th, 1903, was never made absolute 
and was, therefore, still operat.ve. The Court 
had piwer to extend the time to pay off the 

prior mortgage debt and under the circum- 

stances ought to have exercised the power. 

Sir E. Richards, K. 0., aud Mr. Dube, 
appeared for the respondents but were not 

called on. 

JUDGMENT. 

Sir John Edge. —This is an appeal from 
a decree, dated the 4th June 1910, of the 

High Court of Judicature at Allahabad, 
which dismissed an appeal by the appellant 
here from a decree of the Subordinate 
Judge of Agra, dated the Sth September 
190S, dismissing an application which had 
been made on the 2nd October 1907 to the 
Court of tho Subordinate Judge by Babu 
Batuk Nath for the execution of a decree 

of the 29th March ISIS. 

The decree of the 29th March 1898 had 

been made by the then Subordinate Judge 
of Agra in favour of one Sheo Naram in a 
suit which had been brought by him under 
the Transfer of Property Act, 1832, for 
sale of certain immoveable property. By 
that decree it was ordered that if Sheo 
Narain should fail to pay a prior mort. 
gage-debt within tive months from the 
29th March 1898, his suit should staud 
dismissed with cists. Prom that deoree of 
the 29th March 1898, an appeal was 
brought, to the High Court of Judicature 
at Allahabad. That appeal was dismissed 
by the High Court by its deoree of the 
12th February 1900, hut iu dismissing the 
appeal the High Court extended the time 
for payment of the prior mortgage- e 
to the 9th August 1900. It has not been 
alleged or proved that any certified oopy 
of the deiree of the 29th March l 1 -- ' 
register©i within tho meaning of r 10 
179 of the see and Schedule of the Iudian 
Limitation Act, 187 7. From the decree ot 
the 12th February 1900 of the High our 
an appeal to His Majesty in Council was 
brought. O.i the 15th December 1904 tue 
appeal io llis Majesty iu Couuoil stood^dis¬ 
missed for non-prosecution uuder rule 
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the Order in Coanoil of the 13bh Jane 1853 

withoafc farther order. 

On the 26th September 1901, Sheo Narain 
had assigned his decree of the 29bh March 
1898 to Baba Bifcuk Nath. Daring the 
pendency of the appeal to His Majesty in 
Conucil some orders had been made by 
the Coart of the Subordinate Jadge of 
Agra extending the time for the payment 
of the prior mortgage-debt, bat the last 
application for an extension of time for 
the payment of the prior mortgage-debt 
whioh was made to his Ooart was dismissed 
by the then Subordinate Judge of Agra 
by his order of the 20th March 1902, and 
on the 7th June 1902, the Subordinate Judge 
dismissed an application for a review of his 

order of the 20bh March 1902. 

In making his decree of the 8th September 
1908, dismissing the application of the 2nd 
October 1907, the Subordinate Jadge held 
that the period of limitation which was 
applicable to the case ran from the 
dismissal for want of prosecution of the 
appeal to His Majesty in Council, that is 
to say, from the 15th December 1901, and 
consequently that the application for execu¬ 
tion had been made within time; he doubtless 
^fas under the impression that the appeal 
had been dismissed by an order of His 
Majesty in Council made in the appeal. The 
Subordinate Judge dismissed the application 
on the ground that the terms as to the pay¬ 
ment of the prior mortgage-debt imposed by 
the decree of the 29th March 1898 not having 
been complied with within the extended 
time, the suit by the terms of that decree 
had stood dismissed. The attention of the 
learned Judges of the High Court does not 
appear to have been drawn to the question 
of limitation; they dismissed the appeal to 
their Court on the ground upon which the 
application had been dismissed by the 
Subordinate Judge. 

It appears to their Lordships that the 
application of the 2od October 1907 was 
made after the period of limitation prescribed 
for such an application by Article 179 of the 
second Schedule of the Indian Limitation 
Act, 1877, had expired, and that the applica¬ 
tion should, in accordance- with section 4 
of that Act, have baea dismissed unless the 
dismissal of the 15th December 1904 for 
v?$pt of prosecution of the appeal to His 


Majesty in Council was by a final decree or 
order of His Majesty in Council made in the 
appeal. There was, however, no order of 
His Majesty in Council dismissing the appeal, 
nor was it necessary that any such order 
should be made in the appeal. Under rule 
5 of the Order in Council of the 13th June 
1853, the appellant or his agent not having 
taken effectual steps for the prosecution of 
the appeal, the appeal stood dismissed without 
further order. 

As their Lordships hold that the applica¬ 
tion of the 2nd October 1907 was barred by 
limitation, and should on that ground have 
been dismissed, they do not consider it 
necessary to express any opinion on the 
grounds upou which the High Court made 
the decree which is under appeal. Their 
LDrdships will humbly advise His Majesty 
that this appeal should be dismissed. The 
appellant must pay the costs of this appeal. 

Appeal dismissed. 

Solicitor for the Appellant. Mr. Edward 
T) dig ado. 

Solicitors for the Respondents: Messrs. 
Bairow , Rogers 8p Nevile. 


PRIVY COUNCIL. 

Appeal from the Bombay High Court. 

March 17, 1914. 

Present:— Lord Shaw, Lord Moulton 
and Mr. Ameer Ali. 

CHUNILAL PARVATI3H ANK AR—> 

Appellant 

versus 

BAI SAMRATH — Resfo jdent. 

Will —Construction—Intention of testator — Costs. 

A Will must be construed on that principle which, 
would enable Courts of Law most fully to give effect 
to the intention expressed by the testator’s words. Ifc 
may be that if the words he employs are voces signatfe 
they must be so accepted whatever the suspicion may 
be as to the testator having had that particular view 
of his own language. But in ordinary circumstances 
ordinary words must bear their ordinary construc¬ 
tion, and the whole Will, that is, the whole of the 
words employed by the testator, must be looked at 
together so as to determine the whole intention. It 
is not legitimate to take words which have a 
general meaning and subject them to limitations 
which the words do not necessarily imply. 

Where, therefore, a Hindu executed a Will in the 
Mofussil in favour of his two sous with the provision 
that in the event of the death of one of the 
sons the survivor would take the whole of the 
property, after undertaking to defrary the expenses 
of the maintenance of the widow and the minor 
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daughters of the deceased, and the event happened 

after the death of the testator: 

Hell that the surviving son was entitled to the 
estate conveyed by the Will with the correlative 

obligation. _ 

O'Mnhonoi v. Bunlctt , 7 Eng. Ir. 3S8; 44 L. J Ui. 

50h; 31 L. T. 705; 23 W. 1! 301, fiillmvcil. 

Edward* v. E<hrarJ.<, 15 Beav. ^o/; li. .1. Cli.o24 f 
1(5 Jnr 2o9; 51 E. R .",7(5; 92 R. R. 464, referred to. 

yl/Zen v. Forth inti [Farthing v. 2 Madd. 310; 

17 R. It. 223; 56 E R. 349, approved. 

In view of the special difficulties in the construc¬ 
tion of the Will the respondent was held entitled to all 
her costs from the appellants. 

Appeal from a judgment and decree of 
the High Court, Bombay, dated .Inly 20th, 
1910, reversing decrees of the two lower 
Courts, dated respectively February 4th, 1907, 
and August 27th, 1908. 


FACTS — Parvathishankar, a Hindu re¬ 
sident of Surat, died in .Inly 1901, leaving a 
considerable property and two sons, Shambhu- 
prasad and Chunilal, who were joint with 
him, and one grandson, the son of his 
predeceased son, Surajlal, who had separated 
from his father many years before. He made 
a Will in favour of his two sons. They 
divided the property between themselves. 
Shambhuprasad din 1 in 1908, loiviog no 
male issue but a widow and a daughter. 
Chunilal then tiled a suit in trie Court of 
the first Class Subordinate Judge, claiming 
a declaration that he was entitled to the 
property in possession of the late Shambhu 
Prasad by virtue of their father’s Will. 1’he 
widow, Bai Samratb, contested it. The Court 
of the Subordinate Judge partly decided 
against her-. On appeal to the District 
Court her appeal was dismissed entirely and 
the decree of the lower Court in her favour 
was also modified against her. 'The High 
Court reversed the order of the two lower 
Courts. An appeal to the Privy Council 
was then preferred. 

Mr. De Gruyther, l \. 0., and Mr. for 

the Appellant, contended that tho gift, to tho 
sons by the Will of the father was g >od and 
the appellant was entitled to tho share which 
on division was given to tho deceased 
brother. The testator clearly intended that, 
his property should remain in Ins own 
family and should not. pass into anotlur 
family. 

Mr. Lowndes , for t he Respondent, emit ended 
that the property left by Parvacislmnkar was 
joint family property over which he Imd no 


power of disposal by Will. On the construction 
of the Will the deceased sou took an absolute 
interest in the moieiy of the property. The 
clause in question was meant to apply to the 
case if one of the sons died before the death 
of the father. If the devolution was intend¬ 
ed to be controlled after the distribution of 
the property, it was bad in law inasmuch 
as it was an attempt to prescribe a special 
method of devolution in the case of property 
which was subject to au absolute gift. The 
9th clause of the Will was never intended to 
apply to moveables. The appellant had 
waived his right, if he had auy, by allowing 
his deceased brother to deal with the property 
as his own. Under section 42 of the Specific 
Relief Act the appellant was not entitled to 
sue for a declaration without also suing for 
the property. 

Reference was made to Haidar Ali v. 
Tassaduk Rasul Khan (1); Norendra Nath 
Sircar v. Kamalbasini Da si (2); Sr ee mu tty 
Soorjeemoney Dossee v. Denobundoo Mullick 
(3); Sreemutty Soorjeemoney Dossee v. Deno¬ 
bundoo Mullick (4); Lallubhai Bapubhai v. 
Mankuvarbhai (5) and Indian Succession Act, 
sections 111, 178, and Hindu Wills Act, 1870. 

Mr. De Gruyther in reply. 

JUDGMENT. 

Loan Siiaw.—T his is an appeal from a 
decree of the High Court of Judicature 
nt. Bombay, dated the 20th July 1910, 
reversing a decree of the Court 
of the District Judge, Surat, dated 
27th August 1908, which had affirmed 
with modifications a decree of the Court of 
the first. Class Subordinate Judge, Surat, 
dated the 4th February 1907. 

I’lto only question for determination in the 
appeal relates to the construction of a Will, 
dated the 2dt.h August 1899, made by a 
Hindu named Parvatishankar Dargashankar. 
He was a resident of Surat in the Bombay 
Presidency: and it may be at ouce stated 
t-lmt. if. was admitted by both parties at 
their Lordships’ Bar that the Hindu Wills 
Act, Chapter 21, of the year 1870, did not 

in 17 1. A. S2 ; IS U. 1. 

(2) 23 1. A. IS at p. 26; 24 C. 563. 

l3> (5 M. 1. A 526; 4 W. R lUll 1 <\); 19 E R. 19S. 

I l) 9 M. 1. A. 124 at p, 123: 19 E. R. 688, 

(f>» 2 U. 3SS at p. 42S. 
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apply to this case, which falls to bo 

determined not by the law operative within 
the territories subject to the Lieutenant- 
Gvernor of Bengal or the local limits of the 
ordinary original civil jurisdiction of the 
High Courts at Madras and Bombay. It 
may well be that the sections of that Act 
upon interpretation would yield the same 
result as has been arrived at in the 

present case. But no decision on that 
topic is given: and the case is treated as 
one applying in the Mofussil, and, there¬ 
fore, to be dealt with on ordinary legal 
principles. It must also be stated that 
the various terms employed in the 
particular Will are special, and that no 
general rule can be said to be precisely 
applicable in its construction except that the 
Court must make its best endeavour to extract 
the intention of the testator. 

Parvatishankar, the testator, died ou the 
4th July 1901. He left surviving him two 
sons, Sharabhuprasad (who died on the 
2nd January 1903, leaving a widow, the 
respondent in this appeal, and a daughter,) 
and Chunilal, the appellant. A third sou 
of Parvatishankar, Surajlal, had predeceas* 
ed his father, but had left one son. 
Surajlal had separated from his father 
many years previous to his death; the other 
sons were in family with him. 

The Will was executed about two years 
before the testator’s death and it purports 
to dispose of the whole of his property. 
By Clause 2 he appointed his two sons 
executors, heirs and owners of the whole. 
In various other clauses details as to the 
immoveable property are given, and direc¬ 
tions that his sons are to divide and take 
in equal ' shares the whole of it with 
certain exceptions. In clause 7 there is a 
declaration as follows : — 

“As to the moveable property which I 
possessed, I have during my life-time 
divided the same between my two sons, 
Shambhuprasad and Chunilal, according 
to my wishes and have made over the same in 
their possession.” 

A certain, enumeration with directions is 
also given as to gold and silver ornaments 
in his possession. By clause 8 the testator 
gives each of his said two sons a half of 
his estate not specifically disposed of by his 

Will. 


It is clear up to this point in the Will 
that the one predominant desire of the 
testator was that his two sons should have 
his property between them. 

It was in the coarse of the case, however, 
found in fact that he had not accomplished, 
or completely accomplished, this desire. 
And (he Will accordingly falU to be appealed 
to as the governing instrument in regard to 
the distribution. 

The question of survivorship as between 
these two sons was not dealt with until 
clause 9 of the Will was reached, and it is 
in the following terms* — 

I liave divided between and given to 
my two sons, Shambhuprasad and Chunilal, 
the whole of ray property as mentioned 
above. But should either of these two 
sons die without having had (leaving) 
any male issue, the survivor of the said 
two sons is duly to take the whole of the 
property appertaining to the share of the 
deceased son who may have (leave) no 
male issue (behind him) after undertaking 
(to defray) the expenses in connection 
with the maintenance of his widow and 
the maintenance and marriage of his minor 
daughters. But under these circumstances 
the heirs of my deceased son Surajlal shall not 
get any right whatever.” 

Various issues were raised in the case, 
including whether the estate in question 
was self-acquired. This was answered in the 
affirmative, and that answer is not now 
disputed. As stated, the one question re¬ 
maining in the case has reference to the 
construction of clause 9 above quoted. The 
learned Judges of the High Court of Bombay 
have held that — 

The period of distribution contemplated 
by the testator is clearly the period of his 
death, and under these circumstances the 
event which may interfere with that 
distribution and give rise to the necessity 
for other arrangements must be an event 
occuring prior to his death.” 

As already mentioned, Shambhuprasad 
survived the testator. And the result of the 
judgment is that one-half of the property 
now. to be disposed of is held to have 
vested in him a morte testatoris and that the 
whole provision of clause 9 with reference 
to survivorship falls, in the events which 
have occurred, to the ground. The effect 
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of the learned Judges’ decree is that the 
clause must be read as if the survivorship 
there provided for was limited to survivor¬ 
ship as at the testator’s death. 

Their Lordships are clearly of opinion 
that this judgment cannot be maintained. 
There is nothing specifically either English 
or Indian in the idea that the Will of a 
testator must be construed on that principle 
which would enable Courts of Law most 
fully to give effect to the intention expressed 
by his words. It may be that if the words 
he employs are voces signet re. they must 
be so accepted, whatever the suspicion may 
be as to the testator having had that 
particular view of his own language. But 
in ordinary circumstances ordinary words 
must bear their ordinary construction, and 
the whole Will, that is, the whole of the 
words employed by the testator, must be 
looked at together so as to determine 
his whole intention. Furthermore, it is not 
on this principle legitimate to take words 
which have a general meaning and subject 
them to limitations which the words do not 
necessarily imply. It may be true that 
there is a body of older cases which would 
warrant a suggestion that the term employed 
in this Will, namely, “should either of 
these two sons die without having had 
(leaving) any male issue”, should be 
limited to such death occurring before the 
death of the testator himself, but the Will 
does not say that, and it has for many years 
been a settled principle that words of this 
class, being in general terms, must 
receive their full, and not a restricted, 
meaning. 

The leading authority on the subject is, 
of course, O' Mahoney v. Bnrdett (6), and two 
sentences of Lord Hat.herley’s opinion may 
be here repeated. lie refers to the duty 
of the Courts always to consider carefully 
the whole Will, and having regard to all 
the various clauses contained in it, to see 
what is the full and complete and perfect 
intention of the testator.” 

He corrects the case of 7(7 hands v. EJwirds 
(7) and makes the statement of the principle 
run thus: 

“that the period to which the executory 


(G> 7 Eng. & Ir. 388; H L. J. Ch 5G/» ; 31 L 
23 W. K. 361. 

(7) 15 Bcav. 357; ; 21 h J. Ch. 321; 10 Jm\ 
Eng. Rep. 670; 92 It. It. 104. 


T. 705; 
259; 61 


devise will be referred will be the period of 
the death of the first taker, unless there are 
other circumstances and directions in thp 
Will which are inconsistent with that suppo- 

sition. 

If it did not appear presumptuous to say so 
one might comment on the case of 
O'Mahoney v. Bnrdett (6) as one which 
emerged through a thicket of technical deci¬ 
sions to a ground of plain and pre-eminent 
good sense It was also, of course, fortified 
by authority, and notably by the case of 
Allen v. Farthing [Farthing v Allen (8)] the 
fullest report of which was given by Mr. 
Jarman in his Work on Wills. (6th Edition 
page 2160). 

But so far from the language empolyed in 
the present Will leaving any serious ambigu¬ 
ity as to the intention of the testator, their 
Lordships are of the opposite opinion. In 
their view the words clearly point to survivor¬ 
ship whenever it should occur. When 
Shambhuprasad, having, with his brother 
Chunilal, survived his father, died, leaving 
a widow and a daughter, the language em-. 
ployed to c^ver such a situa'ion seems exact 
and clear. 

“Should either of these two sons,” it says, 
“die without having had (leaviug) any male 
issue, the survivor ... is duly to take 
the whole of the property appertaining to the 
share of the deceased son who may have 
(leave) no male issue.” 

And, as if this were not sufficient., the Will 
proceeds to lay upon the surviving brother a 
duty in the event of that survivorship in the 
following language: 

“after undertaking (to defary) the expenses 
in connection with the maintenance of his 
widow and the maintenance aud marriage of 
his minor daughters.” 

It seems to their Lordships that it would 
be a strained coustmotion of a Will iu that 
form (which manifestly contemplates death 
occurring at any time—with the receipt of 
property by way of survivorship—ou the 
one hand, and the duties to be laid upon the 
survivor at any time, on the other hand) to 
say that the whole of these provisions fall to 
the ground, although Shambhupraaad had in 
point, of fact left no male issue, beoause he 
did not die in that situation before the testator 
himself. The testator, in their LDrdships 


(8) 2 Madd. 310; 17 lb R. 223; 06 E. R. 349, 
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opinion, had clearly in view a much wider 
and more general provision, and they think 
that the events whioh have in fact-occurred, 
viz., the survival of the testator by his two sons 
and the death of one of these sons leaving a 
widow and daughters but no male issue, are 
events to whioh the Will has operative ap¬ 
plication. They accordingly do not doubt 
that Chunilal, the survivng son, is, as such 
survivor, entitled to the estate conveyed by 
this clause, and that the correlative 
obligation resting upon him comes into 
play. 

Their Lordships desire to put on record 
an admission made by Counsel for the 
appellant to the effect that he had 
no knowledge of any property of the 
deceased testator in possession of the respond¬ 
ent, Shambhuprasad’s widow, and that, if 
the respondent came into possession of such 
property under arrangements made in the 
life-time of her husband with his brother 
the appellant, the present iudgraent would 
not be used to disturb such an arrange- 

-x 

ment. 

Their Lordships do not feel themselves 
able to give effect to the argument presented 
under section 42 of the Specific Relief Act or 
to interfere with the judgment of the 
District Judge on this question of pro¬ 
cedure. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
and that the cause be remitted to the High 
Court in order that upon provision being 
made and security being given to its satis¬ 
faction for the maintenance of the respond¬ 
ent and for the maintenance and marriage 
expenses of the minor daughter a declaration 
and injunction be given in terms of the 
plaint. In view of the special difficulties in 
the construction of the Will the appellant 
will pay to the respondent all costs in¬ 
curred by her before this Board and in the 
Courts below. 

Appeal allowed. 

Solicitor for the Appellant: Mr. Eaward 
Dalgado. 

Solicitors for the Respondent: Messrs. 
T. L. Wilson 8f Oo 


PRIVY COUNCIL. 

Appeal from the Allahabad High Court. 

April 7, 1914. 

Present: —-Lord Moulton, Sir John 
Edge, and Mr. Ameer Ali. 

Ohaudhri ABDUL MAJID— Appellant 

versus 

JAWAHIR LAL asp others — 

Respondents. 

Limitation Act (XV of 1877 >, Sch. II , Arts. 179, 180 
—Appeal — Dismissal for want of prosecution—Decree 
capable of execution , that of lower Court —Interpreta¬ 
tion of statutes — Barred rights cannot be revived. 

An order dismissing an appeal for want of pro¬ 
secution does net deal judicially with the suit and 
can in no sense be regarded as an order adopting or 
confirming the decision appealed from. It merely 
recognizes authoritatively that the appellant has not 
complied with the conditions under which the appeal 
was open to him, and that, therefore, he is in the 
same position as if he had not appealed at all 

Where an appeal pending before the Privy Council 
i-? dismissed for want of prosecution the decree of 
the lower Court is not constructively turned into a 
decree of His Majesty in Council. The only decree 
which is in existence is the decree of the lower Court 
inasmuch as there is no decree of His Majesty in 
Council in which it has become merged. Consequent- 
13 ', the period of limitation for executing such a 
decree is three years under Article 179 and not 12 
3 T ears under Article 1 80 of the Limitation Act. 

A right to enforce a decree which had become 
barred before the Civil Procedure Code of 1908 
came into force cannot be revived. 

Appeal from a judgment and decree of 
the High Court, dated August 5th, 1910, 
affirming those of the Court of the Sub¬ 
ordinate Judge of Allahabad, dated October 

6th, 1909. 

FACTS are stated in their Lordships* 
judgment and in the Pull Bench judgment of 
the Allahabad High Court reported in 7 
Ind. Cas 926. 

Mr. Lowndes , for the Appellant, contend¬ 
ed that the application by the respondents 
ought not to have been treated as an appli¬ 
cation to enforoe the order of His Majesty in 
Council of May 13th, 1901. The order did not 
purport to be and ought not to be treated 
as a decree in the suit deciding the rights of 
the parties under the mortgage and was not 
capable of enforcement in execution as sought 
by the respondent. In any view of the said 
application it was barred by limitation. 

[Lord Moulton. —Appeal is no stay.] 

[Lord Moulton. —There is no execution 
here; there is no appeal. Order for non¬ 
prosecution is anything but allowing the 
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appeal. It. only Hays that it is of no effect. 
Dismissal for non- prosecution does not raise 
it into a decree of the Privy Council.] 

Reference was made to Beni Rai v Rim 
Lakhnn (1); Order XXXIV, rule 5, of the Civil 
Procedure Code, 1908; Article 183 of the 
Limitation Act of 1908; sections 88 and 89 of 
the Transfer of Property Act, 1882, repealed 
by Order XXXIV, rules 4 and 5 of Civil 
Procedure Code of 1908; Batuk Nathv. Munni 

Dei (2). 

Messrs. De Gruyther , K. C. t and T)-ibe, for 
the Respondents, cintended that the pro- 
ceedings were started under the old Civil 
Procedure Code of 188 1 and, therefore, all 
the subsequent proceedings should be dealt 
with in accordance with the provisions of 
the same. 

[Lord Moulton. — Yours was an application 
to enforce the decree of this Board.] 

Effect of dismissal of an appeal or of a 
petition in India was to inc >rporate it. into 
the original. Appeal to His Majesty stood on 
the same footing. 

[Lord Moulton. —You will enforce that 

order of His Majesty with costs. There was 
no enforceable order.] 

[Lord Moulton. —The point is whether the 
order of the lower Court merged into that 
of the Privy Council. It applies to acts in 
India and not to the Privy Council.] 

Reference was made to Rii>h Tasadluq 
Rasul Khan v. Manik Ohand (3); Luchmun 
Persad Singh v. Krishun Persad Singh (4). 

Mr. Lowndes was not called on to reply. 

JUDGMENT. 

Lord Moulton. —In this case the relevant 
facts necessary and sufficient to determine 
their Lordships’ decision on the appeal are 
very simple and are undisputed. 

The appellant is in the position of mort¬ 
gagor aud the respondents of mn-fgagues 
under a mortgage, dated 3rd September 1868. 
In 1889 a suit was commenced before the 
Subordinate Judge of Allahabad to enforce 
that mortgage, and on 12th May 1890 a 
decree was passed by him for the sale of 
the property unless payment was m i le on 
or before 12th August 1890. An appeal was 
brought from that decree to the High Court 
and on 8th April 1893 that appeal was 

(1) 20 A. 367; A. W. X. (1898) 77. 

(2) 23 Ind. Cas. 6 U ; 18 0. W. X. 740. 

(3; 30 1. A. 35; 25 A. 109; 5 Bom. L. It. 100. 

(4) 3 C. 218; 10 C. L. R. 425. 


dismissed and the decree of the Subordinate 
Judge confirmsd. The mortgagor obtained 
leave to appeal to this Board but did nob 
prosecute his appeal, and on 13 Mi May 1901 
the appeal was dismissed for want of prose¬ 
cution. 

The present appeal relates to an appli¬ 
cation to the Subordinate Judge, dated 11th 
June 1909, for an order absolute to sell the 
mortgaged properties; in other words, for an 
order directing enforcement of the order nisi 
which had been confirmed by the decision of 
the High Court of 8th April 1893. It is 
not necessary to go into the particulars of 
this application because their Lordships are 
of opinion that any such application was 
barred by the Statute of Limitation, Article 
179, at the expiry of three years from the 
date of the decree, and, therefore, before the 
passing of the Code of Civil Procedure of 
1908 under which the present proceedings 
purported to be taken, and their Lordships 
have no doubt whatever that inasmuch as 
the right to enforce the decree had once 
been barred no provisions of the Civil Proce¬ 
dure Code, 1908, operate to revive it. 

The chief matter of argument before this 
Board was a contention that the decree which 
it is sought to enforce had beeu construc¬ 
tively turned into a decree of His Majesty 
in Council and assigned to the date of 13th 
May 1901 by virtue of the dismissal of the 
appeal for want of prosecution on that date, 
and that, therefore, the period of limitation 
was twelve years from 13th May 1901 by 
virtue of Article 180 of the Indian Limita¬ 
tion Act. Their Lordships see no founda¬ 
tion for this contention, which appears to 
have been the basis of the decision of the 
Courts below. The order dismissing the 
appeal for want of prosecution did not deal 
judicially with the matter of the suit and 
could, in no sense, be regarded as au order 
adopting or confirming the deoisiou appealed 
from. It merely recognised authoritatively 
that the appellaut had not complied with 
the conditions under which the appeal was 
open to him, and that, therefore, he was in 
the same position as if he had not appealed 
ll> nil- To put it shortly, the only deer99 
tor sale that exists is the decree dated 8th 
April 1893, and that is a decree of the High 
Dour;, of Alli'oabid. The operation of this 
decree has never beeu stayed, and there is 
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no decree of His Majesty in Council in 
which it has become merge 1. The period 
of limitation applying 1 to the enforcement 
of it at all material times was, therefore, a 
period of three years. The respondents’ 
right is, therefore, barred by limitation. 

Their Lordships’ will, therefore, humbly 
advise His Majesty that this appeal should 
be allowed, and that the application of 11th 
June 1909 should be dismissed and that the 
respondents should pay the costs of than 
application and of the app?al to the High 
Court as well as of this appeal. 

Appeal allowed. 

Solicitor for Appellant: Mr. Douglas 

Grant. 

Solicitors for Respondents: Messrs. 
Barrow, Rogers Nevile. 


MADRAS HIGH COURT. 

Original Side Appeal Mo. 7 of 1913. 

January 28, 1914. 

Present: —Sir Arnold White, Kt., Chief Justice, 

and Mr. Justice Tyabji. 

RAHIMAN BI and others—Plaintiffs — 

Appellants 

versus 

MAHOMED FATIMA BIBI and others— 

Defendants—Respondents. 

Muhammdan Law — Gift, essentials of — Possession — 
Presumption—Father — Gift of corpus — Son -Life-estate 
in produce reserved , effect of. 

Where a gift under the Muhammadan Law is the 
subject-matter of a suit, it is necessary to consider 
its validity under two aspects, viz., whether the 
transaction is permissible under that law and, if so, 
whether the requirements of the law for giving effect 
to it have been fulfilled. 

In considering what is the exact kind of possession 
that must be required to complete and effectuate a 
particular gift, two things have to be considered, 
firstly, the nature of the subject of the gift, or when 
the subject of the gift consists of rights in or over 
some object, the nature of that object or thing 
as well as of the rights themselves, and secondly, 
whether the donee is in need of anything being done 
by the Court in order that he may derive that benefit 
which he alleges it to be the purpose of the gift that 
he should derive. 

There is nothing inherently impossible in posses¬ 
sion being transferred of the corpus of the subject 
of the gift though there is a stipulation that the 
donee will give to the donor the income of the subjeot 
of the gift 

The presamption that after the gift by a father to 


his minor son possession by the father must be deemed 
to be on behalf of the son, cannot be extended to cases 
where the property is of such a nature that a mei e 
physical control over it is not the only indication as 
to the ownership of the property. 

Where a father made a gift of his house to his 
minor son under a registered-deed of gift which ran 
as follows: “I have this day given to you as a 
present the aforesaid house and ground according 
to the condition mentioned below out of my affec¬ 
tion towards you. The condition is as follows: Till 
my death I myself will collect and take the rent of 
the aforesaid house and ground for my livelihood,’' 
and there was nothing to show that anything was 
at all done beyond the execution of the registered 
deed: 

Held that the gift could not be said to be valid 
without a consideration of the question whether 
possession of the property was transferred and in 
what way. 

Nawab Urnjad Ally Khanv. MohumdeeBegum, 11 M.J.A. 
517; 10 W.R. 25; 20 Eng. Rep. 195, Shaik Ibhram v. Shaik 
Suleman, 9 B. 146, Sharifa Bibi v. Gulani Mahomed 
Dastagir Khan, 16 M. 43, Vahazullah Sahib v. Boyapati 
Nagayya,3Q M. 519; 17 M. L- J. 562, Mahomed Buksh 
Khan v. Hosseni Bibi, 15 C. 684, Said Kasim v. Shaista 
Bibi, 7 N. W. P. H C. R. 313, Khajooroonissa v. Roushan 
Jehan,2 C-. 184; 26 W. R. 36; 3 I. A. 291 ,Jainabai v. Sethna, 
6 Ind. Cas. 513; 12 Bom. L. R. 341; 34 B. 61 5, referred to. 

A appeal from the deoree of the 
Hon’ble Mr. Justice Wallis, dated 19„h 
day of November 1912, in the Ordinary 
Original Civil Jurisdiction of the High 
Court and made in Civil Suit No. 50 of 

1911. 

Messrs. G. V. Ananthakrishna Iyer and 
0. P. Ram.iswami Iyer , for the Appellants. 

Mr. Q. Krishnaswami Iyei , for the Respond¬ 
ents. 

JUDGMENT. 

White, C. J.— I have read the judgment 
which has been written by my learned 
brother, and I concur. 

Tfabji, J. — The plaintiffs sue for a de¬ 
claration that each of the two deeds of gift 
dated < lie 5th Oclobtr 1904, Exhibits A 
and B in the case, ‘ was not complete aud 
that it i3 incapable of conveying any pro¬ 
perty” to the donee. The deeds of gift were 
(so far as material) identical in terms and are 
translated in the following terms: “On the 
5th October 1901 the deed of gift known 
as conditional gifr. of house and ground is 
written and given to Shahi Araed Sahib 
.by Ka Mahomed Ibrahim Sahib as 


follows.My own house and ground 

which are my self acquisition, which are 
now in my possession and which are situated 

on.are valued at” (Rs. 3,000,in the 
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one case and in the other case Rs. 1,500). 
“As 1 have become an old man aod as I 
intend that there should not be any dis¬ 
putes among my heirs after my life time, I 
have this day given to you as a present 
the aforesaid house and ground according 
to the condition mentioned below out of my 
affection towards you. The condition is as 
follows:—Till my death 1 myself will 
collect and take the rent of the aforesaid 
house and ground for my livelihood. After 
my life-time you should use and enjoy the 
aforesaid house and ground together with 
their entire income, fruit, trees, wood trees, 
water, treasure, stone, etc., with power to 
sell, mortgage, gift away, etc , from genera¬ 
tion to generation. 

Both deeds are executed by a father in 
favour of a minor son. The first issue framed 
in the case was as follows:— Are the deeds 
of gift invalid for the reason* given in 
paragraph 5 of the plaint?” 

The allegation in paragraph 5 of the plaint, 
to which the issue refers, is that the donor 
“by the terms of the said deeds of gift retained 
expressly the possession of the said properties 
with himself. The plaintiffs, therefore, sub¬ 
mit that the said deeds of gift are incomplete 
according to Muhammadan Law ai.d are 
inoperative.” 

The suit was heard by Mr. .lustiee Wallis, 
who begins his judgment with the words: 
“The main objeot of the suit is to question 
certain allegations made by a Muhammadan in 
his life-timein favour of his children reserving 
to himself a life-iuterest in the subject of 
gifts”. Mr. Justice Wallis, after referring 
in detail to the case of Nawab JJmjad Ally 
Khan v. Mohumdee Begum (1) and to the 
passage in the Hedaya, Volume 11, pages 293 
and 298 (page 483 of the one Volume 
edition) came to the conclusion that the 
gift is valid. 

The law governing the transfers contained 
in Exhibits A and B is the Muhammadan law 
and not laid down in tlie Indian Con¬ 
tract Act; for though Exhibits A and B are 
registered, “and are made on account of 
natural love and affection between the parties 
standing in a near relation to each other,” 
yet they contain no agreement, nor any such 
promise, to do anything as may be speciti- 
cally enforced and as is refeired to, for 


(1) 11 M. J. A. 517 at |*. 547; 10 \Y. 
Hep. 195. 






instance, in illustration ( b ) to section 25 (1) 
of the Indian Contract Act. 

It seems to me that the questions involved 
in this case are two-fold: first , whether or 
not the transactions purported to be made 
are such that under the Muhammadan Law 
the parties have power to effectuate them by 
any act on their part, and, secondly , if the 
transactions are permissible under law, then 
whether the requirements of the law have 
been fulfilled so as to effectuate them. 

Where gifts under the Muhammadan Law 
are the subject-matter of a suit, it is parti¬ 
cularly necessary to consider their validity 
from both aspects, though in cases such as 
the present, the interdependence of the two 
considerations may be so great as to make 
it difficult to discuss them separately. Thus 
it may be argued, as was apparently done in 
Nawib Uiniad Ally Khan v. Mohumdee 
Begum (l) that the validity of the gift 
purported to be made can never be estab¬ 
lished because it is in its terms such that 
there can be no transfer of possession, that 
the necessary requirements for the comple¬ 
tion of the transaction are by the very terms 
of the gift made impossible. The require¬ 
ment in question in the ctse referred to was 
transfer of possession. The Privy Council, 
in considering whether that, requirement had 
been fulfilled in that case, laid dowu that 
where there is a real transfer of property 
by donor in his life time and where the 
transfer is given effect, to by possession 
being given of the “dominion over the 
corpui of the property,” iu such a case the 
transfer of possession is not to be deemed 
the less complete or effectual because it is 
shown that the donor has stipulated with the 
donee that the recurring produce of the 
su:* : eot of the gift will be' made over to 
the doi. t during the life-time by the donee. 

In coming to the conclusion they rely upon 
the authority of the passage in the Hedaya, 
which l have cited, and hold first that the 
corpus and the produce are distinguishable, 
and, theiefore, secondly , that possession of the 
produce not being given does not affect the 
complete transfer of the corpus: thirdly , that 
if the agreement for the reservation of the 
inteiest to the donor for Lis life is to be 
11rated as a icpuguaut. condition, repugnant 
to the whole enjoyment by the donee, hflpf 
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the Muhammadan Law defeats not the grant, 
but the condition”, fourthly , that the arrange¬ 
ment between the donor and the donee was 
founded on a valid consideration and could 
have been enforced in the Courts of India as 
an agreement raising a trust (there was no 
question of its being enforced as the donor had 
died at the time of the suit). 

This illustrates the clcse connection in 
cases of this nature between the question 
whether the transaction sought to be giveu 
effect to can in itself be considered to be 
permissible under the law, and the question 
whether, assuming that it is permissible, the 
requirements of the law for giving effect to 

gifts have been fulfilled. 

It would be a truism to say that if the 
transaction sought to be effected is in its 
nature such that that cannot be done which is 
required by law to be done for effectuating 
the gifts, then the transaction can neve*’ be 
upheld as a completed gift. The difficulty 
arises in considering what is the exact kind 
of possession that must be required in order to 
complete and effectuate the particular gift 
what particular acts must be done by the 
donor in order to transfer the paiticular 
subject of gift to the donee. It seems to me 
that two considerations must amongst others 
be borne in mind in deciding this question: 
first , the nature of the subject of the gift or 
when the subject of the gift consists of 
rights in or over some object, then the nature 
of that object or thing as well as of the rights 
themselves and, secondly, whether the donee 
is in need of anything being done by the 
Court in order that he may derive that 
benefit which he alleges it to be the purpose 
of the gift that he should derive, if I under¬ 
stand the theory of the Muhammadan Law of 
gift correctly; then there is one almost unfail¬ 
ing test for determining whether or not the 
principle underlying the rules about posses¬ 
sion is satisfied as those rules have been 
applied in British India, that test is whether 
at the time when the gift is alleged to have 
been completed the donee was placed in such 
a postition that, without any further act on 
the part of donor or of those representing 
him or of the Court, the donee can have 
the benefit cf that which he claims. In some 
cases this may not be a very easy test to 
apply. But wherever it can be applied 
there remains no necessity for determining 


in what manner possession must be trans¬ 
ferred in the particular case: one result of 
applying the test is this, that if the donor 
has already effectuated a complete transfer 
to the donee, the gift is to that extent valid 
and complete: where, on the other hand, in 
making a declaration of gift or in giving 
effect to it, the donor also promises that he 
will at some future time enlarge the interest 
then given to the donee, in such cases, if 
the donor at the proper time does so enlarge 
the interest of the donee, there is a second 
gift on the second occasion, but if he does 
not so enlarge it, then the fact that at the 
time of the first gift he declared that he 
would do so cannot by itself give any rights 
to the donee. 

It would, therefore, seem that as a rule 
there cannot be such a gift that the benefit 
derived from it is enlarged after the point 
of time when the gift is made, unless there 
is a second gift at the time when the benefit 
is to be so enlarged; and where the second 
gift (or other enlargement of the interest) is 
promised to be made after the death of the 
donor, the promise can operate, if at all, only 
as a bequest. 

Does Nawab Umjad Ally's case (l) con¬ 
travene this principle? I think not. In 
that case the Privy Council found, as a fact, 
that the complete ownership of the subject 
of gift, the Government promissory-notes, 
had been transferred to the donee; the donee 
in that case was entitled immediately on the 
gift to recover the interest accruing on the 
promissory-notes and to control it. It was 
only by fresh acts on the part of the donee 
that the donor received the interest accruing 
on the promissory-notes from year to 
year: each such act might either have been 
considered a new gift proceeding from the 
donee to the donor, or, as the Privy 
Council preferred to do, it might be con¬ 
sidered to be done in performance of an 
agreement raising a trust and enforceable 
as such. However that might have been 
the donor in that case did not come to 
the Court seeking the assistance of the 
Court to enforce the payment to him 
of the interest on the promissory-notes and 
so the question of the validity or enforce¬ 
ability of that agreement was not before the 
Court. The donee was in complete posses¬ 
sion and control of the notes; and his 
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possession was sought to be ousted by the 
heirs of the donor. It was not the donee 
who sought the assistance of the Court to 
effectuate what he alleged to be the purpose 
of the gift, but the heirs of the donor came 
to seek the assistance of the Court for that 
being undone which the donor had done. 

In considering the effect of the caso in 
Nawab Umjad Ally Khan v. Mohumdee Begum 
(1) it must be borne in mind that the subject 
of the gift there consisted of Government 
promissory-notes and a complete transfer 
of the possession of such notes, even apart 
from the right to receive their income, can 
be made much more easily than is the case 
with immoveable property. Still the case 
is an authority for the proposition that there 
is nothing inherently impossible in possession 
being transferred of the corpus of the subject 
of the gift though there is a stipulation that 
the donee will give to the donor the income 
of the subject of the gift. 

Coming to the facts of the present case, it 
had to be admitted by the learned Counsel 
who appeared for the respondent that the 
question as to whether there was any transfer 
of possession had not been considered in the 
judgment under appeal. The argument be- 
fore us was that the fact that the donee in 
this case was a minor son of the donor raised 
the presumption that, possession had been 
transferred: that the possfssion of the father 
after the declaration of gift must i )e pr0- 
sumed to be possession on behalf of the son 
held by the father as the guardian of M,e 
property of his minor son. Now this pre¬ 
sumption is one illustration of the general 
rule that where the donee is already in p03 
session of the subject of the gift, no transfer 

of possession is necessary: the piuperry of 
minor son would, in the ordinary course, be 
m the possession of his father and there 
W0Ql .d be.especially under the considerations 
in which the original texts of Muhammadan 
Law were wittten, nothing to indicate what 

portion of the property in the actual posses- 

s,on of the father belonged to him and what 
to the son In such a case declaration by 
the fa*her to the effect that certain specific 
property was the son’s or had been transfer e l 
by bun to the son, when such a declaration 

is made before the question in dispute was 
raised, a,,d without any intention todefnunl 

or defeat or delay his creditors, would mu ' 
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rally be taken as stroug evidence of the 
son’s ownership of the property. In the 
cirourastuncas of the case, there could be no 
transfer of possession following the transfer 
of ownership; for the actual physical posses- 
sion would be held by the father equally 
whether the owner were the father or the 
son. I his, as I take it, is the principle of 
the presumption. The presumption cannot, 
it seems to me, be extended to cases where 
the pr iperty is of saoh a nature that the 
mere physical control over it is not the ouly 
indication as to the ownership of the pro¬ 
perty Thus I apprehend that it would not 
be said that where the subject of a gift 
consists of promissory-notes—even were the 
gift to be governed entirely by Muhammadan 
Law—a mere declaration of the gift of the 
promissory-notes without auy endorsement to 
the name of the minor son would complete 
the gift. Where, on the other hand, the 
subject of the gift consists 8ay of an article 
of ornamental furniture which is kept in the 
house of the father, the declaration of the 
father rany be all that oan indioate who the 
owner of the property is. Thus iu the Fatawa 
Alamgiri (Baillie’s page 529) it is stated: “the 
gift of a father to his infant child is comple¬ 
ted by the oontract; anditmakes no difference 
whether the subjeot of the gift be ia his own 
hands or in deposit with auother” (when that 
other holds it on behalf of the falherand whose 
possession is the same as the possession of the 
father). But if it be in the hands of an 
usurper, or of a pledgee or of a tenant who 
has lured it,” (and whose control over the 
subject, of the gift is on his own behalf, not 
on behalf of the father) “the gift is not 

lawful (,. e., by the mere “oontraot” or 
declaration of gift._“for want of posses- 
sion unless it is oompleted by the tenants 
being asked to attorn tj the donee: 3haik 
Ibhram v. ,ik Snleman (2), Sharifa Bibi v. 
Uulam Mahomed Dastngir Khan (3). The con- 
tract between the rules ooutained in the two 
sentences illustrates, it seems to me, the point 
un ei consideration. In tne former case there 
is not, ling else which the father oan be expect- 
©i to i i>, after the ownership of the property 
it' *8118 eiitd: in the latter case the tenants 

tln k 111 }UMllH l pcsseesiou they can be made 


( 2 ) 


6 K. 146. 

16 Al. 46 at p. 48 ; 3 Al. L. 


J. 14. 
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to attorn to the douee. It. is true that the 
attornment by the tenant is not referred to 
in this connection in the Fatawa Alamgiri as 
a means of transferring possession: bat the 
exercise of acts of ownership is elsewhere 
referred to as equivalent to holding posses¬ 
sion. The particular acts of ownership must 
vary with the nature of the property and 
conditions of holding it in the society in 
question; in British India where the pro¬ 
perty transferred is in the occupation of 
tenants, the act consists of making the 
tenants attorn to the transferee. In the 
application of the rules to gifts of immove¬ 
able property in British India, the various 
means must be borne in mind by which the 
father can indicate that he has made a trans¬ 
fer of the ownership of the property so as 
to show that thenceforward it is the son’s, 
such as mutation names in the Municipal 
and other records. Some of these steps 
are in the nature of an assertion of owner¬ 
ship; others are not very clearly distinguish¬ 
able from it. 

We have nothing in the present case to 
show whether the father did all that he 
had to do or could do for the purpose of 
making a complete transfer. There is 
nothing to show if anything at all was 
done beyond execution of the registered 
deeds. It has repeatedly been held that mere 
registration of the property in the names 
of the donee does not amount to a transfer 
of possesston, Vahazullah Sahib v. Boyapati 
Nagayya (4) and, on the other hand it has 
been held that if the donor does everything 
that is in his power to do for transferring 
possession, that would be sufficient. See 
Mahomed Bulcsh Khan v. Hosseni Bibi (5). 

For these reasons it seems to me • that 
the argument of the respondent cannot be 
accepted, that the gifts (being in favour 
of a minor son) were completed by the mere 

declaration of the father. 

On the other hand for the appellants 
it was suggested that the conditions of the 
gifts as appearing on the face of the deeds 
of gift were essentially such that the 
gifts could never be completed. It was 
urged in reply to this contention that 
this was a case where in effect a life-in¬ 
terest was reserved to the donor and that 

(4) 30 M. 519; 17 M. L. J. 562. 

(5) 15 C. 684. 


the decision in Nawab Umjad Ally Khan v 
Mohumdee -Begum (1) lays down that a 
life-interest may be reserved without affect¬ 
ing the completion of the gift. The Privy 
Council decision, however, cannot, it seems 
to me, be construed as laying down that 
proposition in those broad terms. It cer¬ 
tainly seems to me that that decision does 
not lessen the necessity of considering in 
every case the question whether, as a matter 
of fact, the gift has been completed by 
transfer of possession. I have already 
indicated some of the considerations which, 
in ray view, ought to be borne in mind 
in deciding this point. The Courts will, no 
doubt, lean towards giving validity to such 
transactions. As the Privy Council point 
out unless some authority had been cited to 
show the transaction in valid,effect should have 
been given to the manifest intention of the 
parties:” Nawab Umjad Ally Khan v Mohum¬ 
dee Begum (1). Still it seems to me that 
the transaction purported to be effected 
may be of such a nature as to be in itself 
nugatory as a gift inter vivos and impossible of 
effect being given to, as such. Though 
purporting to be a gift it may in effect be such 
that its validity must be tested by the rules 
applying to testamentary dispositions. Sayad 
Kasum v. Shaista Bibi (6) and Khaioor- 
oonnissa v. Roushan Jehan (7). This 
condition is alluded to by Mr. Justice 
Beaman in a very suggestive judgment re¬ 
ported as Jainabai v. Sethna (8) though 
some statements contained in that judg¬ 
ment seem to me to require further con¬ 
sideration. 

The result appears to be, therefore, that, 
on the one hand, it would be wrong 
in the present case to proceed on the 
basis that there was no necessity for any 
kind of possession being transferred, there 
must be something to indicate that the 
transaction was not merely a nominal one 
and that its operation was not postponed till 
after the death of the donor. On the other 
hand, on the materials before us, without 
giving to the respondents an opportunity to 
prove that, as a matter of fact, the gifts were 
completed by transfer of possession, it seems 
to me that it would be ansafe to say at the 

(6) 7 N. W. P. H. C. R. 313. 

(7) 2 C. 184; 26 W. R. 36: 3 I. A. 291. 

(8) 6 Ind. Cas. 513; 34 B. 615; 12 Bom. L. R. 341, 


656 


INDIAN OASES. 


[»l4 


BABU bam DUBE V . BAMJA3 DUBE. 

present state that the gifts in their very 
terras were such that they could not have 
been completed at all; the respondents are 
entitled to place their case before the Court 
and if they wish to adduce any evidence in 
support of it., I think they ought to have an 
opportunity for doing so. 

Mr. Justice Wallis has not considered 
whether (I) possession of the subject of the 
gifts in question was in any way purported 
to be actually transferred by the donor to the 
donee, and (2) if so in what way possession 
was purported to be transferred, nor (3) has 
he considered whether after the alleged gifts, 
acts of ownership were exercised over the 
subject of gift by the donor or the donee or 
by some person acting on behalf of the 
donee. It seems to me to be necessary that 
that question should be considered aud I am 
of opinion that the case should be referred 
back to him with a request that he should 
record findings on these questions after taking 
such further evidence as the parties may 
desire to adduce. 

Case rdurnel. 


ALLAHABAD HIGH COURT. 

Civil Revision Application No. 116 ok 1913. 

March 9, 1914. 

Present: — Mr. Justice Ratique and 
Mr. Justice Piggott. 

BABU RAM DUBE— Petitioner — 

Applicant 

versus 

RAMJAS DUBE— Opposiie Party—• 

Respondent. 

IJ, l\ Land Revenue Act (HI of jw. Ill, 112 

— Order of Assistant Collector referring parties to Civil 
Court — Not decree — No appeal. 

An order of an Assistant Collector referring the 
parties to the Civil Court is not a decree within the 

meaning of sub-section 3 of section 11 i of the U. 1’. 
Land Revenue Act, 111 of 1901, and hence no appeal 
lies to the District Judge from such an order. 

Applicat ion for revision against the decision 

of the District Judge of Ghazipur, dated 9th 

April 1913. 


The Hon’ble Dr. Tej Bahadur Sapru t for 
the Applicant. 

Dr. 8. N. Sen , for the Respondent. 

JUDGMENT.—This application in revi¬ 
sion arises out of a partition suit. An 
objection was filed raising a question of title, 
and the matter came before this Court in 
second appeal in consequence of a refusal 
by the District Judge to exercise appellate 
jurisdiction in respect of the order originally 
passed by the Assistant Collector. This 
Court directed the District Judge to dispose 
of the appeal before him on the merits and 
the District Judge returned the case to the 
Assistant Collector with orders to dispose 
of the objection before him on the merits. 
The Assistant Collector thereupon referred 
the parties to the Civil Court. This order 
was appealed to the District Judge and it 
has been reversed by him in appeal, on the 
ground that the Assistant Collector should 
not have referred the parties to the Civil 
Court after he had in the previous proceed¬ 
ing begun to inquire into the merits of the 
objeotion himself. The application in 
revision before us is based ou the allegation 
that no appeal lay to the District Judge 
from the order of the Assistant Collector. 

Without pronouncing any opinion as to 
the propriety of the Assistant Collector’s 
order, we feel bound to say that it was not 
a decree under sub-section 3 of section III 
of the United Provinces Laud Revenue Act, 
and we cannot see our way to holding that 
an appeal agaiust it lay to the Court of the 
District Judge. We must, t.herefore» accept 
this application aud set aside the order of the 
District Judge. The applicant will get his 
costs in this Court. 

A pplica Hon a ccepted. 
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PRIVY COUNCIL. 

Appeal from tee Supreme Court cf 

Seychelles. 

November 5, 191.‘I. 

Present :—Lord Dunedin, Lord Shaw, Lord 
Moulton and Sir Samuel Griffith. 

LOUIS EDOUARD LANIER— A ppeilant 

versus 

THE KING —Respondent. 


Seychelles Penal Code, s. 21G —Embezzlement — C’>vil 
and Criminal liability—Distinct inn between invasion of 
liberty and just rights of citizen—Crave and injurious 
miscarriage of justice—Leave to appeal to Privy Council 
— Practice. 


Section 216 of the Seychelles Penal Code does not 
refer alone to the failure to restore or replace 
goods, money, etc., in forma speci/ica, and, therefore, 
is not inapplicable to a position like that of ti.e 
ordinary breach of agency or trust, in which money, 
in the sense of the actual notes, sovereigns, or the 
like, docs not fall to be returned, but only its equiva¬ 
lent. 

Upon the other hand, no countenance can be given 
to the view that the language of the Statute can be 
used to rank within the category of crime conduct 
or actions which do not essentially partake of the 
nature of embezzlement in the sense in which that 
term is ordinarily and properly understood. 
Although the term ‘embezzle’ is supplemented by the 
terms “squander away or destroy,*’ the whole context 
and the view of the section show that the latter ex¬ 
pressions are amplifications or exemplifications of the 
operations which are of the nature of embezzlement, 
in the sense that the conduct which is libelled has 
been a wilful appropriation by the accused of the 
properly of another, or after possession of the same 
lias been acquired, of the wilful squandering or des¬ 
truction of it to his prejudice. 

The mixture of the funds of another with one’s own 
fund may bo in many cases natural and proper and 
in another case convenient but irregular and in the 
third both irregular and criminal. The distinctions 
between these cases require to be treated with the 
greatest] udicial care,so as, while preserving the amplest 
civil responsibility, to prevent the third or criminal 
category from being extended to mistaken though con¬ 
venient acts. This is only to say that apart from con¬ 
structive criminal responsibility, which may be imposed 
by Statute,a Courtof justicecannotreacli the conclusion 
that crim6 has been committed unless it bo a just 
result of the evidence that the accused in what 
was done or omitted by him was moved by the guilty 
mind. 


In criminal cases the Judicial Committee of the 
Privy Council does not lightly interfere, it only 
does so where justice has been gravel}' and in¬ 
juriously miscarried even although the proceedings 
are taken to have been unobjectionable in form. 

The appellant on being empowered by the guardian 
of a minor to act for the guardian in the ingathering 
and the investment of the property of the minor 
opened a regular account and received the minoi’s 

l - ’' ' ' 



funds and made advances, sometimes far in excess of 
the receipts. Tn 1010, a large sum having become 
payable to the minor from a third person the latter 
credited the amount to the appellant’s overdrawn 
account with the bankers. No concealment of anv 
kind was practised, accounts were' regularly kept 
and advances were made as before out of this money. 
In 1911 the appellant being called upon to show wliafc 
cash he had in hand belonging to the minor, stated 
fullv and exactly how the matter stood: and on being 
required by the friends of the minor tj invest or 
pay the amount or to give a guarantee therefor, at 
once gave the requisite guarantee. 

Upon this the appellant was prosecuted, convicted 
and sentenced to 18 months’ imprisonment with hard 
labour for having wilfully,fraudulently and unlawfully 
embezzled the minor’s money which had been deli¬ 
vered to him as agent or proxy of the minor’s 
guardian: 

Held, quashing the judgment and sentence appealed 
against, that the Court below had lost sight of the dis¬ 
tinction between a civil and a criminal liability and 
that the sentence pronounced against the appellant 
formed such an invasion of liberty and such a denial 
of just rights as a citizen that their Lordships felt 
called upon to interfere. 

Messrs. E. M. Pollock, K. C. and R. W. Lee , 
for the Appellant. 

Sir Robert Finlay, K. G , and Mr. O'Hagan, 
for the Crown. 

JUDGMENT. 

Lord Shaw. —This is an appeal from a 
conviction and sentence of the Supreme Court 
of Seychelles. It was pronounced on the 5th 
July 1911 by the Acting Chief Justice, who 
tried the case without a Jury. 

The appellant is a merchant in Mahe 
one of the Seychelles islands. He was at 
the time of the proceedings a member of the 
Legislative Council of the Colony and Consul 
for the French Republic, and he held 
various important commercial agencies. He 
was managing director of the firm of Lanier 
and Company. 

It is for obvious reasons undesirable to 
comment upon various peculiarities of the 
case, and it is expedient to confine even the 
statement of the circumstances to the barest 
narrative. Such a narrative is, however, 
necessary. 

There was in the colony a family of two 
minor children named Lablache. At a 
family council, duly held under the law of 
the colony (derived from the French Civil 
Code) Miss Luc ; e Lablache was appointed to 
the cilice rf their guardian. On the 14fh 
November 1908 she executed in favour of 
the appellant a Procuration or power-of? 
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attorney, aud on the 2nd April 11109, on the 
of her leaving with the children for 
Europe, she confirmed the Procuration by 
what is called a Deed of Maintenance. 
Under these deeds the appellant had 
the amplest, powers to a?t. for the guardian 
in the ingathering and the investment, 
either with or without security, of the pro¬ 
perty of the minors. 

Acting under the.se powers, certain 
funds were received and remittances of 
money were from time to time made by 
Messrs. Lanier and Company, the appellant’s 
firm. 

From beginning to end of these proceedings 
no suggestion has ever been made that 
either the minors personally, or Miss Liblache, 
their guaidian, ever complained of, or are 
now or ever were dissatisfied with, the 
conduct of the appellant or his firm. Miss 
Lablache’s anxiety appears to have been 
solely that a high rate of interest should be 
obtained, and this was done. 

A circumstance of importance is that these 
payments were made by the firm of Lanier 
and Company. This firm’s interposition 
(presumably at the instance of the appel¬ 
lant) appears to have been highly in the 
interest of the minors in past, years. A 
regular account was opened, and from the 
year 1906, the minors’ funds wero received 
and advances made from time to time by 
the Company. The advances were sometimes 
far in excess of the receipts; and indeed in 
the end of 1908, whereas the receipts had 
been Rs. 6,119, the advances had been no 
less than Rs. 9,435. 


In November 1910 a sum of Rs. 35,31 

became payable to the minors by ’ } 
D’Eramerez de Charmoy. This gentleim 
proposed at first to pay by an order 
favour of the appellant and drawn upr 
the appellant’s bankers, Messrs. Said nr 
Company, but the transaction took tl 
shape of crediting the amount to Moss? 
Lanier and Company in their account wit 
their bankers, which account was overdraw 
1 his was an undoubled irregularity. The 
Lordships incline to think that it. oeour.a 
simply because the firm had been act it 
intho minors’ interest, and lmd had dire* 
account with them for many years. ^ 
concealment of any kind was practised Tl 
minors’ account with Messrs. Lrnier ai: 


Company was duly credited and all the 
entries throughout are openly and regularly 
made. After this date the firm continued 
to make advances as before out of this 
money which was lying with it at interest. 
The receipts for the last three remitta.iCts 
are produced they are dated in February, 
April and May 1911 and cover payments of 
1,500 francs. So far as M. L’Emmerez 
de Charmoy was concerned, he also saw 
no objection to his payment being thus 
dealt with. Instead of making it to Mr. 
Lanier and getting that gentleman’s receipt, 
he was aware that, the bankers had simply 
credited their customers Lanier and Com¬ 
pany with the amount. He was undoubt¬ 
edly also aware of the history of the 
family, of the standing of the firm, and of 
its previous relations with the minors. That 
there was anything criminal being done does 
not at that time seem to have entered into 
any person’s mind. 

On the 20th Juue 1911, however, a family 
council was held, which was pres’ded over 
officially by Mr. Alexander Wiuamson, 
the Acting Chief Justice. A "Mr. Finlay 
Goramel, friend,” asked that Mr. Lanier 
“must- show what cash he has in band 
belonging to the minors.” Thereupon the 
appellant stated fully and with almost 
complete exactness how the matter stood. 
Mr. Gemmel suggested that the amount be 
invested or paid or that a guarantee be 
given by Mr. Lanier. This was perfectly 
reasonable, and an adjournment was made 
till the 27th June to enable one of these 
courses to bo taken. Mr. Lanier acquiesced 
and on the 27th June a guarantee for 
Rs. 34,000, with a mortgage over the 
properties, was offered by Mr. Lemaiohand, 
and this offer was, of course, nranimonsly 
accepted. One would have thought, that 
everytliirg was r.ow satisfactorily arranged 
and ended. The minors* interests were 
completely protected. Sharply as the 
appellant, had been pulled up, be bad 
answer* d the call: the council were satisfied 
and the guarantee and mortgage were put 
upon record. It seems incredible, but it is 
the fact, that it was after all this bad 
been done that criminal proceedings weie 
instituted against the appelluut under the 
Seychelles Penal Code. 

On the same day an information was 
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filed charging Mr. Lanier with having 
wilfully, fraudulently and feloniously 
embezzled the minors’ money on the pre¬ 
vious 31st of May. And on that day, viz., 
27th June, a warrant was issued for Mr. 
Lanier’s arrest. On the next day, namely, 
the 28th June, the Chief Justice informed 
the family council that he had communicated 
with the Crown Prosecutor. The proceed¬ 
ings thus started were pursued with 
alacrity and vigour. The Prosecutor con¬ 
sidered it desirable that a member of the Bar 
should conduct the case, and the family 
council, again presided over by the Chief 
Justice, appointed two, and arranged about 
their fees. 

On the 1st November the Prosecutor 
moved the Chief Justice to be allowed to 
make drastic amendments to the information, 
including one which altered the tempus delicti 
to the 20ch June 1911. These amendments 
were objeoted to; the objections were repelled 
and the trial was fixed for four days after¬ 
wards, namely, the 5th July. 

On the 5th July an application was made 
for a week’s adjournment to enable Counsel 
to be employed for the defence, and a tele¬ 
gram from Taraatavi, stating that Counsel’s 
passage was booked, was produced. The 
application was refused. The evidence led 
was substantially in accord with the narra¬ 
tive already given. The books were produced 
with all the entries in order. No further 
facts suggesting criminality were proved. 
In short, Counsel for the Crown at the Bar 
of this Board very properly admitted that he 
could not contend that any Jury upon 
the evidence submitted would have con¬ 
victed the appellant of crime. The Chief 
Justice, however, convicted Mr. Lanier and 
sentenced him to be imprisoned for eighteen 
months with hard labour and to pay the costs 
of the prosecution. 

Application for leave to appeal to the 
Supreme Court of Mauritius was refused, on 
the ground that the case was not appeal- 
able. This was correct. Had the sentence 
been for two years an appeal would have 
lain. A request was made that the sentence 
be increased so as to make the case 
appealable. This was refused. An attempt 
was then made to bring the proceedings 
before the Supreme Court of Mauritius by 
certiorari , with a view to their being quash¬ 


ed. The learned Judges of that Colony 
not obscurely intimated that the affidavits 
before them disclosed a grave question, 
but they were constrained to decide that 
they had no jurisdiction to entertain such an 
application. 

Application for leave to appeal to His 
Majesty in Council was then made and was 
granted by this Board. 

Many grounds for a reversal of the 
judgment appealed from have been made, 
and in the affidavits which form part of 
the present Record others also of a grave 
character are suggested. It appears to their 
Lordships, however, that the matter may 
be disposed of by a consideration of the facts 
above mentioned, of the judgment itself 
and of the reasous stated therefor, the whole 
being viewed in the light of the Statute. 
The information, as amended, upon which 
trial proceeded, was as follows :— That on 
or about the 20th day of June in the year 
of our Lord one thousand nine hundred and 
eleven, at Seychelles, at a place called 
Victoria, one Louis Edouard Lanier, Merchant, 
residing at Victoria, did wilfully, fraudulent¬ 
ly, and unlawfully embezzle to the prejudice 
of the minors Lablache, theowners thereof, the 
sum of thirty-four thousand one hundred and 
ninety-one rupees and thirty-three cents, 
which sum had been delivered to the said 
Louis Edouard Lanier merely in pursuance 
of a deposit or trust whilst he was acting 
in his capacity as agent or proxy of the 
said minors’ dative guardian, viz,, Lucie 
Lablache, and as sub-guardian of the said 
minors, with the condition that the same be 
returned or produced against the form of the 
Statute in such case made and provided and 
against the peace of our Lord the Kiug, his 
Grown and Dignity.” 

The statutory ground of the information 
was not stated in its text. But on the 
1st July when the motion for amendment 
of its terms was made, the Crown Prosecutor 
announced that he proceeded upon section 
216 of the Seychelles Penal Code. That 

section is as follows : — 

“Whoever embezzles, squanders away or 
destroys, or attempts to embezzle, squander 
away, or destroy, to the prejudice of the 
owner, possessor, or holder thereof, any goods, 
money, valuable security, bill, acquittance, or 
other document containing or creating an obli- 
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gafcion or discharge which lias been delivered 
to such person merely in pursuance of any 
lease or hiring, depisit, agency, pledge, loan 
(prel a us'ige) or for any work with or with¬ 
out a promise of remuneration with the 
condition that the same be returned or 
produced or be used or employed for a 
specific purpose, shall be punished with 
imprisonment and a fine not exceeding three 
thousand rupees (Rs. 3,000).” 


In the construction of this section placed 
before the Hoard by the learned Counsel 
for the appellant, an argument was presented 
that the section refers alone to the failure to 
restore or replace goods, money, , in forma 
speciilcn , and that the section was accordingly 
inapplicable to a position like that of the 
ordinary breach of agency or trust, in which 
money, in the sense of the actual notes, 
sovereigns, or the like, does not fall to be 
returned, but only its equivalent. And the 
argument proceeded substantially to exclude 
all such ordinary cases as embezzlement 
from the ambit of the Seychelles Code, 
as it was also maintained that that crime 
was not dealt with by any other or more 
nearly applicable section. 

Against this argument, Counsel for the 
Crown protested, and, in their Lordships’ 
opinion, the protest was well founded. The 
Statute does not appear to be limited in the 
sense contended for. 


Upon the other hand, no oountonance can 
be given to the view that the language of 
the Statute can be used to rank within the 

oategory of crime, conduct, or actions which 

do not essentially partake of the nature 
of embezzlement, in the sense in which 
that term is ordinarily and properly 
understood. Although the term “embezzle” 
is supplemented by the terms “squander 
away or destroy,” the whole context and 
view of the section show that the latter 
expressions are amplifications or exempliti 
cations ot the operations which are of the 
nature of embezzlement, in the .sense that 
the conduct winch is libelled bus been a 
wilful appropriation by the accused of the 
property of another, or, after possession 
of the same bad been acquired, of the 
wilful squandering or destruction of it to bis 
prejudice. The mixture of the funds of 
another with ones own funds may ha i„ 


many cases nataral and proper, in other 
cases convenient but irregular, and in the 
third, both irregular and criminal. The 
distinctions between these cases require to ba 
treated with the greatest judicial care, so 
as while preserving the amplest civil 
responsibility, to prevent the third or crimi¬ 
nal category from being extended to mistaken 
though convenient acts. This is only to say 
that apart from constructive criminal respon¬ 
sibility which, of course, may be imposed by 
statute, a Court of Justice cmnot reach the 
conclusion that crime lias been committed 
unless it be a just result of the evidence 
that the accused in what was done or 
omitted by him was moved by the guilty 
mind. It is sufficient with regard to the 
judgment before the Board of the Acting 
Chief Justice to remark that such distinctions 
and, in particular, the distinction between 
criminal liability aud civil liability to 
account, hardly seem to have been present to 
his mind. 

Two observations may be quoted which 
mnke this clear:— 

The act is wilful and fraudulent if he 
ought to foresee that a prejudice can result. 
It is not sufficient, for him to state that he 
did not wish to cause prejudice, nor can he 
defend himself by saying that he did not 
foresee the result. He ought to have 
foreseen it. It. was his duty not only to him¬ 
self, but to those for whom he acted, to take 
such precautions and to have exercised such 
foresight as would not have involved him 
in the possibility of causing prejudice.” 

In so far as this is a statement, of law, it is 
n proposition of constructive crime, and does 
not appear to be warranted by any general 

principle of lawor by any sound interpretation 
of the section. 

The second passage applies the erroneous 
doctrine thus: — 

In this case the wilful aud fraudulent 
intent resulted from the fact that the 
accused so used the moneys eutru 9 ted to 
him that, he rendered himself unable to 
produce them when the demand was formally 
and legally made by the family oonnoil.” ' 

It is sufficient to say that, in the opiuion 
ol their Lordships, even though the legal 
doctrines proceeded upon were sound, the 
facts proved do not warrant, but negative, 
the conclusion drawn. The alleged date of 




Vol. XXIlIj 


INDIAN GASES. 


661 


CHANNING ARNOLD V. EMPEROR. 

the crime is the ‘20th Jane. That is the 
very date on which the position was ex¬ 
plained by the appellant, and it was arranged 
that fall security should be given, and it was 
given as stipulated. It would be straining 
the Act to apply it to anything done on that 
date, or indeed to the facts as a whole which 
were proved in this case. 

Their Lordships are of opinion that the 
rules thus laid down by the Judge are in 
no respect safe guides in a matter of cri¬ 
minal responsibility. If they were, all 

persons taking charge even for a day, or at 
the earnest solicitation of friends, of funds 
for investment could be held criminally 
liable for errors in investment., or even for 
sanguine forecasts about investments, 

although their motives had been generous, 
and their conduct undeniably honest. 

These propositions are not made iu order to 
mitigate the rigour of that civil responsibility 
which must attach to all dealings with 
the property of others; but they are so 
elementary as grounds of distinction between 
the categories of liability in a civil 

a3 distinguished from a criminal suit, 
that, their Lordships regret that they appear 
on this occasion to have been left out of 
judicial view. 

This omission would in any case be serious, 
but in the present case the point is not 
merely formal, and the sentence pronounced 
against the appellant formed such an inva¬ 
sion of liberty and such a denial of his 
just rights as a citizen that their Lordships 
feel called upon to interfere. 

In criminal cases this Board does not lightly 
interfere. To use the language of Lord 
Watson in the case of In re Billet (l):— 

“Such appeals are of rare occurrence, 
because the rule has been repeatedly laid 
down and has been invariably followed that 
Her Majesty will not review or interfere 
with the course of criminal proceedings 
unless it be shown that by a disregard of the 
forms of legal process or by some violation 
of the principles of natural justice, or other¬ 
wise, substantial and grave injustice has 
been done.” 

The appeal will be allowed, but not on 
any matter of form. Having carefully 

(1) (1887) 12 A. C. 459 at p. 467; 5G L. T. 615; 
36 W. R. 81; 16 Cox C. C. 241. 


examined all the evidence, their Lordships 
are of opinion that the facts did not, on any 
just or legal view r of them, warrant a con¬ 
viction. It is unnecessary to consider argu¬ 
ments as to the rushing of the procedure 
or the harshness of the sentence, for, in their 
Lordships’ view, even although the pro¬ 
ceedings are taken to have been unobjection¬ 
able in form, justice has gravely and injuri¬ 
ously miscarried. 

Their Lords h ips will humbly advise His 
Majesty that the appeal be allowed, that 
the judgment and sentence appealed from 
be quashed, aud that the appeliaut be de¬ 
clared not guilty of the offence charged. 
Looking to the exceptional nature of the 
case the Crown will pay to the appellant 
the costs of the appeal. There will also 
be restored to him the amount of the costs 
of prosecution paid under the judgment of 
the Court below. 

Appeal allowed. 

Solicitors for the Appellants:—Messrs. 
Loughborough , Qedge , isisbet and Drew. 

Solicitors for the Respondent:—Messrs. 
Sutton, Ommanney and Kendall, 
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Mr. Ameer Ali. 

CHANNING ARNOLD— Appell4Nt 

versus 

EMPEROR — Respondent. 

Pet al Code (Act XLV of i860), ss. 499, 52 — Criminal 
Procedure Code (Act V of 1898), ss. 297, 342, 497 — Evi¬ 
dence Act(J of 1872), 5.105 —Good faith—FreedomoJ Press 
—Privilege of Journalist —Privilege of other subjects 
—Privilege of Judge — Criticism—Fair comment—Truth 

— Reasonable grounds—Dejama lien —Gross libel —False 
imputations—Justification—Absence oj due care and 
attention — Bail -Charge to Jury — Misdirection—Privy 
Council practice —Criminal appeal—Royal prerogative 

— Constitutional and administrative reason—Court of 
Criminal Appeal in England, rules and procedure of, 
how far binding on Privy Council. 

The distinction between the first and the second 
exception to section 499, Indian Penal Code, is that 
the former deals with an expression of opinion 
while the latter deals with allegations of fact. 
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No privilege attaches to the profession of the Press 
as distinguished from the members of the Public. 
The freedom of a journalist is an ordinary part 
of the freedom of the subject and to whatever 
lengths the subject in general may go, so also may 
the journalist, but, apart from statute law, his privi- 
0 "e is no other and no higher. In other words, the 
range of a journalist’s assertions, criticisms, or com¬ 
ments is as wide as, and no wider than, that of anv 
other subject. No privilege attaches to his posi¬ 
On the other hand, no privilege or protection 
.attaches to a Judge, which exempts his public acts 
trom free and adverse comments. Ho is not abovo 
criticism his conduct and utterances may demand 
it. freedom would be seriously impaired if the 

judicial tribunals were outside of the range of such 
comments. ° 

A declaration or an opinion expressed in his judg¬ 
ment by a Magistrate or Judge is open to searching 
and severe observations, and may bo freely criti- 
cised and commented upon by the Editor of'a news- 

in P 7<-‘ ' vhope th ° criticisrn is converted into 

an attach upon the Judge or Magistrate as a conspi- 

ster n g , JlI f fclC °’ atraitor to his oath, a trick- 

aa L 1 man(CU ' rered his procedure so 

a to defeat truth and protect an associate, it is for 

the person who has uttered these things to justify 

* the Indian Penal Code? to establish 

and Mm't'ff ^ that , h , e beheves them to bo true, 
and that on reasonable grounds. 

Ouo McCormick, a planter] was charged with 

Z7 n T ed T 1 COminittod ™P° upon a giri of 

n , y ear3 of a " e * Mr. Buchanan, the Sub. 
Br i si ° n a IMag 1 st r a t °, thought that there was a case 

fo, comm.tta! But Mr. Andrew, the District MaWs“ 
late, released McCormick on bail and aftor holding 
an enquiry into the matter discharged the accused ° 
The appellant Mr. Arnold, the Editor of aIw, 

oMj G bo 1 s of 1 1 h q C d tVV ° arMo 1 ,oa whiuh contained a series 

drew -nfese ,1 T 30St Clmracte ‘- : >K.unst Mr. An- 
P.v'V libels wore at least seven i„ number 

! co, ‘ a P“-‘>oy with a Police Officer C nt .iu 

SecoX° ’7T' te by McCormick. 

as nart’nf h ." R ' apparently knowinplv and 

for P a 1 K -i P m tlSanS ' ,, P' ,Jfli 'o<l out McCormick 
r . . a aon *bailable offence. Thirdly, of £ 


[is»i 4 


employinran 

case in ccnncra. SiMh, fcp,oJ tho 

witnesses in the enmiirv^ ^ ! C J V111 ^ certain 

the case knowing that co’rtah?’*?,n"i’ ° f , . l,avi,, S beard 
doing so. certain poople objected to his 

The appellant when chawed will, .1 .r 
Mr. Andrew Pleaded that ,i?, defamation of 

made by him were false vot U f ' 6 >0 ""b'dations 

exception 9 to section 499 IndL^P °!‘ 

Saw ss- t, 

incriminating McCormick and also Mr A V nPrativo 


trate thought that thero was a case for committal* 
thirdly, the admitted conduct of McCormick him-’ 
self towards tho girl; and justification of his belief 
m tho truth of tho libels was also claimed on the 
ground that Mr. Andrew had released McCormick 
on bail, though the offence was a non-bailable one. 

Against the said defence tho prosecution maintain- 
e«l (I) that to the appellant’s knowledge the 
Government had found on enquiry that the alle<m- 
tions made in the letter on which he relied were 
without foundation. 

(2) That tho appellant re-opened the old incident 
after some months without receiving any fresh 

information and without discovering any fresh 

tacts. 

CD That the appellant neither defended the 
article as true nor did ho give any assistance on the 
subjec. of what wore the actual things upon which 
he founded his own beliefs, nor upon what the steps 

f ^‘T’ j f any, which ho took to investigate their 
truth before giving them to the public. 

, r . That when tho appellant was asked by tho 
Magistrate whether ho wished to make any explana¬ 
tion of his position in the case as to his bona tides, 
say l ° SUnply answered that he had nothing to 

(5) That in tho course of his trial when the appeU 
!aut discovered the truth that far from refusing to 
provide an Advocate to prosecute McCormick, Mr. 
Andrew had done his very best to secure one and 
trmt lie had also anxiously endeavoured to employ an 

interpreter trusted by all parties/’ that is to say. 

, e " tho appellant had discovered his gross mistake, 
ho should not liavo adhered to the libel but should 
iav ? ackuowlodged his mistake aud tendered an 

apology: 

lldd, (1) that although tho appellant had made 
ilairiiud statable case in support of his defence, 
the answer with which ho was met gave a 

tTiat l ‘° 81 Tr 1 °- 1,13 plea of hot '«fides aud established 
1,0 f lV P f r 1 ! 0 " tho libels, which he admitted to 
Ijl , . b | lo 1 ,d uot act in good faith believing thoso 

L b V'o n«r b0 f| t, f°n affc0r " iriu S duo «iro and attention 
to scoing that they wore so; 

thafc , ifcwn s no valid excuse fora belief in 
a,ulor that an incriminating letter had 
.... • ,l PP°arod m another newspaper; 

*• . 1,1,1 r * Andrew had exercised a proper disore- 

t on nirokms.ng McCormick on bail, at any rate 
m 0 „i ° MI • C 1 0 .’ 1 1 11 °t ho viewed as a substantial ele- 
writor'i ° ,g 'V*? the appellant as a reasonable 

Jibob 1 J11S 1Catlon of his beliof in the truth of the 

exiiKino i' l V Wns . tbe llufc y of tho appellant to have 
Mm-in-A US Potion, when questioned by tho 

attention °* 18 *° ln3 ° ood faith after due care and 

03RVo^7r/ 1 K * Uml B * 558 J 22 L - J * Q' B - 

\ <•)' 1 ur * 617; 118 E. II. ,544, referred to. 

If Mi M Ugl . ° J “ r J 11111 st he read as a whole, 
shonl.i U ° S!lIlon t propositions of law in it, these 
in a nr .* U 'i sub J e °t of separate analysis. But 

of whi \ * * U * *! . nurratlV0 °f faot, tho determination 
\ \ 13 u timately left to the Jury, it must 

coincide witl'/tho' 0 T ' t '" v f th ° ' ,UdK ° mny ° 0t 
d,o , 0 Vlc>vs of others who look upon 

b .nor.. 1 ,' , v P t ' 0 f e ' liuSS iu b,ack OP®- 'xould, 

• ** ,n accordance either with mmal 
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or good practice to treat such cases as cases of 
misdirection, if upon the general view taken, the 
case has been fairly left within the Jury’s province. 

The power of His Majesty under his Royal 
Prerogative to review proceedings ot a criminal nature, 
unless such power has been parted with by 
Statute, is undoubted, but this power, for reasons 
both constitutional and administrative, should not 

bo lightly exercised. . 

The Judicial Committee is not a Court of Criminal 
Appeal. It is not guided by its own doubts of 
an appellant’s innocence or suspicion of his guilt- 
It will not interfere with the course of Criminal 
Law unless there has been such an interference 
with the elementary rights of an accused as has 
placed him outside of the pale of regular law, or, 
within that pale there has been a violation of the 
natural principles of justice so demonstratively 
manifest as to convince their Lordships, first, that 
the result arrived at was opposite to the result 
which their Lordships would themselves have 
reached and, secondly, that the same opposite 
result -would have been reached by the local 
tribunal if the alleged defect or misdirection had 


been avoided. 

In re Billet, 12 A. C. 459; 56 L. T. 615; 36 YV. R. 81; 

16 Cox C. C. 241, explained. v 

Queen v. Joykissen Mooker'ee , 1 Moore P. C. (N. s.) 
272; 15 E. R 704; 138 R. R. 522; Falkland Island Co. 
v. Reg., 1 Moore P. C. (n. s.) 299 at p. 312; 15 E.R. 
713 at p. 718; 10 Jur. (n. s.) 807; 9 L. T. (n. s.) 103; 
12 YV. R. 220; 9 Cox C. C. 351; 138 R. R. 535; Makin v. 

Attorney-General for New South Wales, (1894) A. C. 

57; 63 L. J. P. C. 41; 6 R. 373; 69 L. T. 778; 17 Cox C. 
C. 704; 58 J. P. 148; Vaithinatha Pillai v. Emperor, 21 
Ind.Cas. 369; 17 C. YV. N. 1110; 14 M. L. T. 263; 
(1913) M. W. N". 806; 15 Bom. L. R. 910; 2o M. L ; ^J. 
518 ; 11 A. L. J. 881; 18 C. L. J. 365; 14 Cr. L.J• o, /; 
40 1. A. 193; 36 M. 501 (P. C.) and Louis Edouard 
Lamer v. Emperor, 23 Ind. Cas. 657; (1914) A. C. -21; 
26 M. L. J. 1; 18 C. W. N. 98 (P. C.); 83 L. J. 1. C. 

116, referred to. . , . 

The Judicial Committee would not advise the 

interposition of His Majesty, the K* a o> '' 1 1 . ie 
course of Criminal Justice in Hie Colonies or de¬ 
pendencies, except in the extreme case where it 
is established demonstrably that justice itself in 
its very foundation has been suoverted, and that 
it is, therefore, a matter of general Imperial concern 
that by way of an appeal to the King it be then 
restored to its rightful position in that part ot 

th The m Privy Council will not interfere in the 
region of fact unless something amounting to a 
complete misdescription of the whole bearing of 
the evidence has occurred. Therefore, a misdnec- 
tion in any criminal case leaving it «?certam 
whether that misdirection did or did not allect th 
Jury’s mind, would not justify a miscarriage ot J 11 * 1( - 
to be affirmed or assumed and thus covert t e 
Judicial Committee into a Court of Criminal Review 
for the Indian and Colonial Empire. Even k upo - 
a meticulous examination of a Judge s charge oi 
conduct of a case certain flaws can be ^overed it 
is the duty of their Lordships to consider the 
special position and Return of^ the Board, 
criminal cases, as tlio aaviseis 



The authority of the decisions of tho Court ot 
Criminal Appeal in England, which apply to a 
different system, a different procedure and a different 
structure of principles, must staud out of the reckon¬ 
ing of any body of authority on tho matter of the 
procedure of the Judicial Committee of tho Privy 
Council in advising His Majesty. 

Clifford v. Emperor, 22 Ind Cas. 496; 49 I. A. 241; 
(1914) M. W. N. 11; 16 Bom. L. R. 1; 12 A. L. J. 75; 
15 M. L. T. 84; 19 C. L. J. 107; IS C. W. N. 374; 15 
Cr. L. J. 141; 7 Bur. L. T. 37 (P. CA, referred to. 

Appeal by special leave to appeal from a 
conviction and sentence by the Chief Court 
of Lower Burma in its original criminal juris- 
diction dated October 19, 1912, whereby the 
appellant was to undergo a term of one 
year’s imprisonment for defamation. 

FACTS.—In March 1911, a girl named 
Aina, a Malay Muhammadan, aged eleven or 
less, was living in the house of one Mr. Clarke 
and McSone, his native wife. After her 
stay there for about three weeks she was 
carried away by one McCormick who was 
a rubber-planter at Victoria Point. He kept 
her in his bungalow for a day or two and ex¬ 
amined her private parts and put her in 
charge of Ma Pe Yin giving her direction how 
to treat Aina for gonorrhea. She stayed 
there some three months and was repeatedly 
refused to be given over to her parents. 
Mr. Buchanan, the Sub-Divisional Magistrate, 
heard vague news of the scandal and wrote to 
Mr. Andrew, his official superior. The letter 
was posted on July 3rd, and would have reached 
its destination on the 5th, but Mr. Andrewsaid 
he received it on the 12th, a week later. On 
July 12th, Fatima the mother of Aina made a 
complaint before Mr. Buchanan of Aina being 
kidnapped and on 16th of being raped also. 
Inspector Sherard took possession of the 
child who was examined by Daulat Ram, 
Sub*Assistant Surgeon. Captain McCormick, 
who was an Australian, gave several accounts 
of how Aina came to be in his house. He 
also said that Aina was sold to him and that 
she was prostituting herself to coolies. 
McSone also made different statements, first 
saying that Aina was taken to McCormick’s 
house by her mother and then that she 
herself went away with him. The mother 
throughout denied having sold or given 
McCormick permission to take her away. 
Mr. Buchanan issued a warrant on July 
19th to Captain Finnie, who was sent by 
Mr. Andrew to investigate the charges, for 
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tlie arrest of McCormick, returnable to Mr. 
Andrew. Bail was granted on reference to Mr. 
Andrew who had received a wire from Finnic: 
Daalat Ram telegraphed to Dr. Evers, the 
Civil Surgeon, to bring with him the needful 
microscopic slides to test for gonorrhea. Lie 
saw binnie, who told Tim that there was no 
need for such an examination but at. the trial 
denied having ever seen Dr. Evers and 
afterwards pleaded bad memory. The com¬ 
plainant Aina and Fatima, her mother, and 
several witnesses sent a petition to Mr. 
Buchanan to the effect that Mr. Andrew was 
a friend of the accused and should not try the 
case. On August 4th, 1911, Mr. Andrew wrote 
a letter to the Commissioner based on 
Finnie’s report and ignoring Mr. Buchanan’s 
conclusions. Another petition signed by the 
same persons was sent to the Commissioner 
through Mr. Buchanan. On August 3rd, 
Andrew wired to Buchanan that he would 
eugage a lawyer to prosecute the case, but on 
the I2rh, telegraphed that the Commissioner 
declined to sanction it. The trial took place 
on August 21st, 22nd and 23rd, 1911, and 
McOorrnmk was discharged. Arnold while 

the Editor of the Rangoon Times received 

a letter dated the 31st August 1911 from a 

correspondent signed “Vigilance” which was 

forwarded to the Local Government. To this 

the Government sent a reply on the 31st 
October 1911 stating 

allegations were found 

ation. Arnold had in 

the Ld or of the Burma Critic. Mr. Stokes 
of the Rangoon Times forwarded a reply ou the 

2nd November 1911 to the Government that 

so fell as hIS paper was concerned the incident 
was closed. Arnold wrote an article ‘‘A 
grave scandal at Tenasserim” which led to 
correspondence with the Local Govern- 

™A \r C 19 ■ Wr ° te two artl 'cles headed 

Andrew M O Justioe -’’ gainst 

Andrew, McCormick and others. The 

article was marked by the facts- 
Andrew was a personal friend of Me 

had stayed with the latte, 

. was detained there- (<>' 

Andrew turned out Fatima from [2 
Court, as she objected to the interpreted 
Musaji s interpreting; (3) there was ,,oo. 
conducting the prosecution;(41 the interpret", 
Musaji was a debtor and agent of McCormick- 
(5) important witnesses, like Dr. Evers Wfl ’ 
not examined; and (6) two days after iu\,ui ly 


that on inquiry the 
to be without fouml- 
the meantime become 


(i; 


Oormiok and 
while Aina 


McCormick was entertained by Andrew. 
Arnold was then prosecuted by Andrew 
and tried under sections 499 and 500 of 
the Indian Penal Code and sentenced 
to one year’s simple imprisonment. The 
defence was exceptions 2 and 9 of sec¬ 
tion 499 of good faith and publishing articles 
without malice. The Chief Judge refused to 
state a case on a point of la wand the Attorney- 
General refused to give a certificate for review. 
The irregulai ities complained of at the trial of 
Arnold were the preliminary order passed by 
the Chief Judge excluding most of the evi¬ 
dence for the defence, admitting written 
medical report without allowing the Doctor to 
explain his report, reading out law from 
books on English Law, which was materially 
different from the Indian Law on libel, eto., etc. 
Arnold then applied to the Judicial Committee 
for special leave to appeal which was granted. 

Sir Robert I'inlay, K. O., Messrs. Wilson 
and Rage, instructed by Messrs. Rramall and 
White, appeared for Mr. Arnold, the Ap- 
pellant. 

Sir h . Richards, K. 0., and Mr. Dunne , 
instructed by the Solicitor to the India Office, 
appeared for the Respondent. 

Dr. Syed Abdul Maud, instructed by 

Messrs. Bramale and White, watched the 

proceedings on behalf of the London Islamic 
Society. 


Sir h . I inlay, R.C , for the appellant, con¬ 
tended that, the charge was uuder section 499 
of the Indian Penal Code and that it was not 
defamation if it. were done in good faith. The 
whole question was whether Arnold used due 
care and attention. If so, he was entitled to 
acquittal. The proceedings were most unsatis¬ 
factory and the sentence rather heavy. Let 
it bo cleatly uudeistood that McCormick was 
not being charged with a crime. Arnold, it 
was not. suggested, had any malice. 

Lmk John Edge: Arnold does not say how 
he was informed of it,] 

He wre to to the Lieutenant-Governor first. 
McCormick said ho took the child for the 
purpose of treating her; but medical evidence 
was that, she could not have suffered from 

gonorrhea. The Chief Justice hoodwinked the 
T ? Iy ftS , lf * 10 ohiwge was against McCormick. 

ie medical evidence was that the child waa 

M.d m an abominable way and her hymen 
was ruptured. J 

LS.u John Ecoki What was the ohargeP] 

1'nst abduction and then rape. Prior to 
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the trial complainant filed a petition before 
Mr. Buchanan to the effect that the case 
should he tried by himself and inquired into 
personally. This was confirmed by the Diary 
of Mr. Buchanan. Fatima, the mother, stated 
that she had not parted with the child and 
wanted her back from McCormick. She then 
applied that the child should be examined. 
On July 13, Sherard was sent to inquire, who 
saw McCormick on the next day. He stated 
that he brought the child. He made two 
different statements. The Diary appeared to 
be re-written. Arnold took due care as to 
what was to be said. 

[Lo.rD Sbaw: What you are concerned with 
is the innocence of Arnold and not with the 
guilt of McCormick ] 

(Sir John Edge: Buchanan’s view was that 
McCormick was a dangerous man. Shut 
him up.] 

One could understand the English senti¬ 
ment on such a state of affairs. Arnold was 
there a few years. 

[Sir John Edge: One who had been there 
so long, would not have believed in it..] 

Fatima wished to have her child, but 
McCormick would not give her back. On July 
18.h, Finnie arrived. Daulat Ram’s examin¬ 
ation went to corroborate the statement of 
the girl that rape was committed. 

[Sir John Edge: There was prima facie 
case of abduotion. There is proof that she 
was with a dancing troupe.] 

[Mr. Ameer Ali: That would not mean 
that she had connection.] 

Before the discharge ceased, Finnie told 
Daulat Ram that he need not take slides. One 
had a right to complaiu of the way in which 
the Judge had tried the case. 

LMr. Ameer Ali: The letters are on tho file ] 

tSiit John Edge: These letters are confiden¬ 
tial among the Civil Servioe ] 

Buchanan stated reasons for not agreeing 
as the defence was that the child was prosti¬ 
tuted. The petition that Mr. Andrew should 
not try the case, was sent to him by the Com¬ 
missioner. It was not right to file away 
petitions of that kind. Besides, objections 
against him trying the case were taken 
several times. 

^SiB John Edge: Is a Magistrate to hold 
his hand because of a petition. No adminis¬ 
tration of criminal justice would be possible. I 
used to receive petitions against every Judge.] 


an 


It was unfortunate that the trial took place 
before .Mr. Andrew. I had nothing- to do 
with the officials. Persons in extreme poverty 
to be told that the petition was to be sent to 
Sessions Judge to be forwarded to the 

Court! What I had to show was whether 
Arnold acted in good faith and with due care. 
The defendant was represented by a Pleader" 
but the Court called witnesses for the 
defence! It ought to have been left to 
McCormick. It looked curious. 

Lord SoMnek: Not examining Dr. Evers 

because discharge had ceased, was not 
adequate reasou.] 

Several witnesses were never called It 
was startling that Aina was suffering 
from venereal disease. The evidence was 
just the other way. She never had it. Andrew 
said she was suffering beyond doubt. Arnold 
honestly and reasonably believed that a mis- 
carriage of justice had faken place 

[Sm John Edge: Arnold believed that 

Magistrate concocted these.] 

It was too strong. What Arnold believed 
was miscarriage of justice. 

[Sir John Edge: Natives are treated bv 
Europeans. Do you mean to say that 
Arnold came to the conclusion on all thp«« 
facts before him?] ne8e 

\ es, that was the impression left 
mind. 

[S.r John Edge: What does your client say 
against the order? You cannot charge Magis- 
trate of corruption.] * 

I was not attacking Andrew had been on 
friendly terms with McCormick. Two peti 
Hons were never forwarded to proper quarters* 
flow would these act upon the mind of a per* 
son? After correspondence with the Govern" 
meat when Arnold found that no remedy was 
possible, he wrote the articles. The trial 
before the Chief Judge was rather unusual 
He made a speech before the trial shutting 
out a deal of evidence for the defence. 

[Mr. Ameer Ali: Is it in accordance with 
practice to make a speech before trialpj 

I Sir John Edge: He confined their atten¬ 
tion to what he was going to try. To 
mind there is nothing invidious in it.] 

This must be complained of. I Q the satn 
miug up the Chief Judge forgot the different 
between tho English Law and the Indian 

[ Sir John Edge: He was telling them what 
the English Law was.] u 


on his 


my 
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Allegation of fact and comment were two 
different things. 

[Sir J oh ^ Edie: Yoa are not protected if 

you make a wanton charge.] 

Allegation of fact could not fall under 
exception 9 of section 499 in India. The 
citation of the English Law put the.Jury on a 
wrong track. The Chief Judges stricture 
on Buchanan was not relevant. Arnold must 
have taken the same view as Buchanan. 
There was complete misdireclion on the vital 
point in the case. The Chief Judge in effect 
said that the charge against McCormick was 
absurd. It showed a case of prejudice of 
the most substantial kind. He brought in the 
very things he excluded. Arnold thought 
the case fit to be inquired into as the whole of 
theChief Judge’s summing up was based upon 
complete misconception. Arnold was not 
engaged on legal proof, but was simply con¬ 
cerned with whether there was a strong case 
for thinking there had been improper con¬ 
ducting of the oase. The Jury had no proper 
charge. He thought that Arnold could not 
have teken that view, but Buchanau did. It 
was on the Criminal Courts that the poor 
population must depend. Arnold was writ¬ 
ing with a feeling which every one should 
share. The question was whether his trial 
was fairly conducted. It was not. Dr. Evers 
said prostitution of Aina was impossible, but 
Chief Judge said it was irrelevant, and of no 
value. Tim effect. was that the Jury were 
taken off the track. 

[Lo*D Somnek: Andrew might have said 
what was the good of calling witnesses? know¬ 
ing what they had to say.] 

Arrest was on wan ant and bail on a non* 
bailable offer.ce was granted to McCormick 
on his own i ecognizuices! How would it 
strike an ordinary person? A conviction 
could not stand when it resulted from such 
summing up. There wero five telegrams 
which had passed between Mr. Dawson, the 
Commissioner and Mr. Andrew which could 
not have been before Arnold. If Andrew- 
had done his duty, it was possible for the 
comp’sinant to get. legal advice. 

[Sir JjhnEdjk: l)o you think Arnold would 
have drawn the same conclusion as tiro igno¬ 
rant Malay woman.] 

Arnold had also Mohamed Din. Ho was 
in the hands of his advocates who might have 
thought injurious to give up fads of (ho case. 


The real line of defence ought to have been 
whether Arnold acted in good faith and with 
due care, which the Chief Judge ignored. He 
did not plead justification on the ground of 
truth. There was not a word on the guilt 
of McCormick. The question was how it 
might have appeared to Arnold. The Chief 
Judge went into the oharge of McCormick’s 
guilt, and said it was false. Even if there 
were excesses, proceedings were not justified. 

[Sra John Edge: If Arnold knew nothing 
and did nothing, where would be good faith 
of Arnold?] 

The question was of the mind of Arnold. 
Supposing he was misled. If the Chief Judge 
directly put the question of McCormick’s guilt 
to the Jury and said,“You asreasonable persons 
should not believe in it,” the point was made. 
It was veiy undesirable for Audrew to disre¬ 
gard the petition, being a boon companion of 
McCormick. There was evideuceas to people 
being turned cut of the Court. This was a 
fit case for the Board to interfere in the 
interests of justice as had been in the oases 
decided where misdirection went to the merits 
of t.he case and was of a serions nature. 

Reference was made to Alakin v. Attorney• 
General of Nero South Wales (l);f? 60 . v. Gibson 
(*2) ; Rex v. Dyson (3); George Bray v. John 
Rawlin^on Ford (4). Of. Rex. v. Stoddart (5) 
which qualifies Rex v. Dyson (3). 

Wilton following pleaded justification and 
tried to show that various irregularities must 
have been intentional. 

Sir E. liidiards , K. G. y with him Mr. Dimwe, 
for the respondent, contended that the appel¬ 
lant. had not. made out. sufficient case for the 
interference of the Board. There were attacks 
on the Judge and the inference was really a 
wrong one. The test of summing up was not 
in taking isolated portions, but one must take 
it. as a whole. There was the difficulty of 
summing up without the argument of Couusel. 
There was no case cited for allowing appeal 
on the grounds set forth. If the door was 


opened in all criminal appeals, there would 
U) U894) A. C. 57: 63 L. J. P. C. 41; 6 R. 373; 69 
L. T. 778; 17 Cox. C. C. 704; 58 J. P. 148. 

C-) (1887) 18 Q. B. D. 537; 56 L. J. M. C. 49; 56 L. 
T. 367; 35 W. R. 411; 16 Cox. C. C. 181; 51 J. P. 742. 

(3) (1908) 2 K. B. 454; 77 L. J. K. B. 813; 99 L. T. 
201; 72 .1. P. 303; 21 Cox. C. C. 669; 24 T. L. R. 653. 

(1) (1896) A. C. 44; 65 L. J. Q. B. 213; 73 L. T. 
609. 
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be alteration in the grounds for appeal here. 
The practice of allowing appeals here was 
entirely differont. 

[Sir Robert Finlay : Leave to appeal was 
granted and Lird Chancellor was presiding.] 

There were six specific instances in which 
the conspirators wished to burke justice, tiz ., 
bail, advocate, interpreter, healing in camera , 
not calling witnesses and the hearing of the 
case by Andrew himself. There were answers 
for all of them and they could be explained 
away. The appellant never pleaded justifi¬ 
cation. 

Reference was made to Queen-Empress v. 
Jnykissen Moo\erjee (6) and section 537 of the 
Code of Criminal Procedure. 

Sir Robert Finlay > in reply, referred to 
cases mentioned in their Lordships’ judgment 
to show that it was a fit case for interference. 

JUDGMENT. 

Lohd Shaw. —By leave granted by His 
Majesty in Council this appeal is brought 
trom a conviction of and sentence upon the 
appellant by the Chief Court of Lower 
Burma, pronounced on the 19th October 1912. 
The charge was one of defamation or 
criminal libel, and the prosecution was laid 
under the 21st Chapter of the Indian Penal 
Code. In that Chapter section 499 gives a 
definition of defamation, and sets forth 
categorically no fewer than ten exceptions, 
any one of which forms a proper defence 
to the charge. By section 500 it is provided 
that the punishment of defamation shall be 
‘‘simple imprisonment for a term which 
may extend to two years, or with fine, or 
with both.” 

The appellant was charged with having 
defamed Mr. G. P. Andrew, Deputy Commis¬ 
sioner and District Magistrate of Mergui, 
by the publication of two articles in the 
Burma Critic , a Rangoon newspaper, on the 
23th April 1912. These articles were 
entitled “A Mockery of British Justice.” 

Mr. Arnold has had experience as a 
journalist; and it appears from the proceed¬ 
ings that he was at one time the Chief 
editor of the Rangoon Times. He ceased 
to b 9 Editor of that journal in the end of 
September 1911, and in January 1912 he was 
registered as one of the proprietors and 

(6) 1 Mooro P. C. (n. s.) 272; 15 E. R. 704; 13S R. 
R. 522. 


the editor of tho Burma Critic. The aiticles 
bear witness to the writer’s possession of 
great invective arid declamatory power; and 
it ought to be said at once that his motives 
have not been challenged except in so far as 
that is necessarily involved in the contention 
that he published serious libels and did so 
otherwise thau in good faith. 

The proceedings against him were initiate! 
on the 11 t.h Jane 1912 by Mr. Andrew, the 
District Magistrate already mentioned. On 
the 3rd October 1912 the trial of the case 
began before Sir Charles Pox, the Chief 
Judge, with a Jury. It was protracted and 
lasted from the 3rd to the 19th October. 
On the latter date the Jury returned a 
unanimous verdict of guilty, and a sentence 
of one year’s simple imprisonment was 
pronounced. The Board were informed that 
after undergoing four months’ imprisonment 
the remainder of the sentence was remitted. 

Their Lirdships listened to a lengthy 
argument in support of this appeal, during 
which the entire history of three stages of 
proceedings or sets of circumstances was dis¬ 
cussed. These were, first, the details of the 
conduct, of one McCormick, a planter, who 
was charged with having abducted and 
committed rape upon a Malay girl of about 
eleven years of age; secondly , the conduct 
and proceedings of Mr. Andrew as District 
Magistrate at the investigation which was 
conducted before him into this charge and 
which ended in his declining to commit 
McCormick for trial; and thirdly , the proceed¬ 
ings at the trial in the present case. 

Prom one point of view the discussion 
might have been greatly shortened by the 
exclusion of the consideration of the two first 
elements mentioned. But their Lordships 
were unwilling, in view of the importance 
which is said to attach to the appeal, to 
adopt any step which would appear to 
prevent the fullest statement by the appel¬ 
lant’s Counsel of his entire position. And 
secondly , it has to be admitted that Sir 
Robert Pinlay was justified in his observation 
that, although there was no justification 
of the libel pleaded, still the circumstances 
demanded a prolonged investigation on this 
other issue, namely, whether the appellant, 
from the materials placed before him when 
he wrote tho libel, was acting in good 
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faifh. If be dir] so act he would stand 
within the exception under the Indian Penal 
Code, and the libsl, otherwise unjustified, 
would be excused by Statute. In these 
circumstances the fullest investigation was 
permitted to take its course. 

It is now important to see what are the 
provisions of the Penal Code which apply to 
the case. 

“Whoever”, says section 499 of the Indian 
Penal Code, by words, either spoken or 
intended to be read, or by signs or by 
visible representations, makes or publishes 
any imputation concerning any person, intend¬ 
ing to barm, or knowing or having reason to 
believe that such imputation will harm, the 
reputation of such person, is said, except in 
the cases hereinafter excepted, to defame that 
person.” Of the fen exceptions under the 
section throe were mentioned. The first 
exception is in these terms: ‘ It is not 

defamation to impute anything which is true 
concerning any person if it bo for the public 
good that the imputation should be made 
or published. Whether or not it is for the 
public good is a question of fact.” It was 
admitted by the Counsel for the appellant at. 
their Lordships’ Bar that their clieut claimed 
no benefit under this exception: be did not 
suggest that the series of libels or any one 
of them was true; on the contrary, all 
of them in so far as they were 
assertions of fact wero admitted to be 
false. 

In pointofform the same course was taken 
in the Court below. But while this was so and 
while the plea of veritas was not openly or 
plainy made, their Lordships regrot to observe 
that surreptitiously it did appearand re-appear 
in the case by way of repeated innuendo. It 
may be as well to bring this matter to a 
point, at. once. In Sir Charles Fox’s charge 
to the Jury this passage occurs: “\ r ou will 
observe that under the first exception the 
only question, apart from the question of the 
public good, that could arise was whether 
what had been said was true or not. Mow 
it is noticeable that the defence does not 
rely on that exception, although up to the 
end we havo had it reiterated that what was 
said was true.” Upon being questioned 
the learned Counsel for the appellant, frankly 
admitted that the exception was not in 
point of fact ploaded as a defence, and their 


Lordships do not understand that they dis¬ 
puted that the learned Chief Judge’s state¬ 
ment of what, occurred at the trial by 
reiterated innuendo was correct. It was 
open to the appellant to defend his utterances 
as true. But he declined to take that 
course. Their falsehood stood as an 
admission in the case, the words themselves 
being so plainly of a libellous character. 
This part, of the case may accordingly be de¬ 
finitely dismissed. 

The second exception is in these terms: 

It is not defamation to express in good faith 
any opinion whatever respecting the c.ondaot 
of a public servantint.be discharge of his 
public functions or respecting his character 
so far as his character appears in that con¬ 
duct, and no further.” The distinction 
between this and the first exception is that 
the former deals with allegations of fact, 
and this second exception deals with the 
expression of opinion. This also has nothing 
t.o do with the case as it now stands, because 
it was, as it must bo, admitted that the 
articles did notonfine themselves to express¬ 
ing an opinion as to the conduct, of Mr. 
Andrew, but in much detail made definite 
defamatory allegations of fact against him. 

It is accordingly upon the ninth exception 
that the determination of the present, appeal 
solely depends. That is in these terms:—"Ifc 
is not defamation to make an imputation on 
the character of another provided that the 
imputation he made in good faith for the 
prolection of the interest, of the person 
making it, or of any other person, or for the 
public good.” Jn connection with this 
oxception it is necessary to take its language 
along with that, of section 52 of the Code, 
which is to this effect: "Nothing is said 
to he done or believed in good faith which 

is done or believed without due care and 
attention.” 

Notwithstanding the elaboration of the 
arguments and the introduction of much 
matter affecting the conduct of McCormick 
and the conduct of Mr. Andrew, it was 
accordingly this question, and this questiou 
only, which the Jury charged by Sir Charles 
K>x had to try, namely, whother in publish¬ 
ing the libels admitted to be false Mr. 
Arnold did so in good faith beoause he be¬ 
lieved them to be true, having given due 
r ue and attention to seeing that they were 
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so. If the Jury were satisfied that he did 
give that due care and attention, and that 
he acted in good faith, then the exception 
formed a good defence, and the accused 
would be found not guilty. If, on the other 
hand, they were not so satisfied, then no 
course, according to the Indian Criminal 
Law and the Indian Evidence Act, was open 
to them but to negative the exception and to 
find the accused guilty. No question is 
made that each of these propositions is sound. 

It is contended, however, by the appellant 
that in the course of the charge there was 
misdirection by the Judge, and that the 
Jury’s minds were diverted from this, which 
it is admitted was the true and only issue, 
to other questions. What were these? They 
were the very things which the prisoner’s 
Counsel had throughout the trial insisted on 
introducing, namely, the question of the 
oonduct of McCormick and of Mr. Andrew, 
the narrative as to Mr. Andrew being 
accompanied by the suggestion that it was 
after all indefensible and corrupt. Their 
Lordships recognise that this mode of con¬ 
ducting the defenoe, which it appears to have 
been difficult to repress, was not unlikely 
to lead to confusion; but it is at least 
satisfactory to find that the learned Judge 
in charging the Jury made no mistake in 
stating what the true issue was. It is 
admitted by the appellant’s Counsel that 
this is so. “What you will have to consider,” 
said the learned Judge to the Jury, is 
whether the imputations in these articles 
were published in good faith, after due care 
and attention had been exercised on the port 
of the writer of them. What is ‘due care 
and attention’ must depend on the circum¬ 
stances of each particular case.” It is also 
fair to the learned Judge to say that, 
while he felt constrained—a course which, 
in view of the conduct of the defence, 
is not to be wondered at—to go with some 
fulness into a narrative of fact, he concluded 
his charge to the Jury by bringing their 
minds directly back to the exact issue 
which they had to try. He did so in this 
language: “It is now for you to consider 
these matters, and to decide whether the 
acoused has satisfied you that he used the 
reasonable care that he ought to have 
used. If you are satisfied that he did, and 
that he did not overstep the bounds of law, 


m 

as I have explained the law to you, then 
you must acquit him, but if he has cot 
satisfied you that he has exercised such 
due care and attention before he committed 
himself to paper in this way, then it is your 
bonnden duty to convict him.” 

Before the exception and the alleged 
misdirection of the Jury are dealt with it 
is expedient to state what the libel 
contained. Being headed “A Mockery of 
British Justice,” after a considerable amount 
of inflammatory matter, it proceeds to 
speak out against those officials who have 
forgotten their duty and have dared to 
tr.fio with the fair fame of England.” 
Having made these very serious allegations 
the appellant added: “The facts before us 
indicate that he (Mr. Andrew) conspired 
with Mr. Finnie to burke the case; that he 
conducted it in camera ; that he refused to 
hesd the protest of the complaiuanfs that 
the interpreter employed was a paid 
parasite of McCormick, and did, in fact 
deliberately mistranslate; that of the 
witnesses for the prosecution only those 
called by the District Superintendent of 
Police, and not even all of them, were allowed 
to give evidence; that in a word the whole 
inquiry was an outrageous make-believe 
and a mockery of what he is nominally 
representative, the fair play and judicial 
honour associated with the name of Eng¬ 
land. By what looks like the meanest of 
tricks, the unfortunate complainants were 

unrepresented by any lawyer at this judicial 

farce.” 

It would serve do good purpose to cite 
further from the libels, they mention dis¬ 
gusting details and incriminate other officers 
besides Mr. Andrew, as engaged in a 
corrupt plot. They contain not one, but 
a series of libels of the grossest character. 
These libels were at least seven in number.’ 
First , of conspiracy with Finnie to prostitute 
justice by saving McCormick. Secondly , of 
having, apparently knowingly and as part 
of the partisanship, bailed out McCormick 
for a non. bailable offence. Thirdly of 
having misled the Malay girl, her parents 
and friends by leaving them without 
professional advocacy, which they had been 
led to expect. Fourthly , of having per¬ 
verted the coarse of truth by a partisan 
interpreter. Fifthly , of having tried the 
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casein canera. (Very little wag made of 
this in argument.) Sixthly, of not having 
called certain witnesses in the inquiry; and 
Seventhly , of Mr. Andrew having heard the 
case knowing that certain people objected t.i 

his doing so. 

Of these libels the first was the real 
basis of all. It imputed corruption. Several 
of the others might not appear but for 
their resting upon that basis of corruption 
to be of so serious a type. But in their 
Lordships' opinion this cannot be said of 
the third and fourth; for if it were true 
that the Magistrate had designedly deprived 
the complainants of legal assistance, and 
provided them with a false interpreter, then 
such wicked conduct would not only be itself 
indefensible but would colour all the rest. 
Upon the whole it cannot be denied that 
if any substantial part of this defamation was 
true, it meant ruin to the career of Mr. 
Andrew and any others engaged in conspiring 
with him as alleged. 

The points put forward in the appellant’s 
favour, as establishing that although the 
charges were false yet he was excused by 
Statute because he believed them bona file 
and had given due care and attention to 
their truth, were substantially three. In 
the first place it was urged that he relied 
upon a letter published with the signature 
of “Vigilance,” and addressed to the Rangoon 

Times. It is dated the 31st August 1911, 

aod at that time the appellant was connect¬ 
ed with that paper. It contains a long 
narrative incriminating McCormick and also 
Mr. Andrew and others. 

The second element proponed in support 
of Mr. Arnold’s good faith is of a different 
and an important character. It is this: In 
the district of Tenasserim referred to, the 
position of Sub-Divisional Magistrate was 
occupied by Mr. Buchanan. It is alleged 
that Mr. Buchanan had been on unfriendly 
terms with McCormick, but their Lordships 
do not think that there is anything substan¬ 
tial in this allegation, and they further think 
it right to put on record their opinion, which 
is in entire concurrence with that of the 
Chief Judge, that Mr. Buchanan in his 
investigations and conduct was actuated by 
entire good faith. Although his conclusions 
and suspicions may have been erroneous, 
their Lordship* see no reason to think that 


from beginning to end he did not act in 
accordance with the best traditions of the 
service. He had been absent on leave from 
the middle of April to about the middle of 
May 1911, and on his return he heard 
rumours of misconduct by McCormick. 
Towards the end of June Mahomed Din, who 
had legal differences with McCormick, made 
allegations which amounted to a charge that 
the crimes of abduction and of rape had 
been committed. Mr. Buchanan himself 
made enquiries and came to the conclusion 
that McCormick should be put upon his 
trial. It is a punt in the accused’s favour 
that the Sub-Divisional Magistrate thought 
that there was a case for oommittal. 

The third point in these protracted pro¬ 
ceedings, which is more important than 
either ot the foregoing in support of the 
contention that the writer of the libels be¬ 
lieved them to be true, is the admitted 
conduct of McCormick himself. Their Lord- 
ships do not attach much weight to the 
question of abductiou, because it appears to 
be the case that the ohild had formerly lived 
in McCormick’s house for a short period, and 
the evidence is somewhat coufused as to the 
conduct of the mother of the child in 
regard to her absence from the house. But 
the allegation made by McCormick was that 
he had been informed that this child was 
suffering from gonorrhoea, that he had 
taken her to his house, and himself (there 
being a hospital eight miles away) had 
personally examined her, and had then 
passed her on for treatment by the mistress 
of one of his male servants. But their 
Lordships find themselves in entire agree¬ 
ment with the learned Judge when he says: 

It. is not surprising that there should be 
indignation and hot feeling on the part of 
the sympathisers with the mother of the 
child Aina, and good reason for feeliog 
of indignation at some of the oouduot—the 

admitted conduct.—of McCormiok.How« 

ever strong his inclination for amateur 
doctoring may have besn, there could have 
been no justification for that. It was a thiug 
that no man with a proper sense of decency 
should have done.” 

Although accordingly it is no part of the 
submission of the Counsel for the appellant 
at their Lordships’ Bar that McCormick 
was guilty, their Lordships thiuk it is an 
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element relevant to the consideration of 
whether Mr. Arnold wa3 ac*i 1 g i » ^->1 faith 
in these libels to show that he believed that 
McCormick’s own admissions would have 
justified his committal for trial. 

The last matter which their Lordships 
reckon to be a perfectly relevant one in the 
category of elements in the case which here 
upon the point of the accused’s go >d faith 
was this. Importance is attached to a 
pronouncement by the Magistrate. After 
investigating the facts, and declining to 
commit, he went on to say that in his opinion 
McCormick’s conduct was pure and philan¬ 
thropic. Their Lordships cannot agree with 
such an opinion, and their views coincide 
with those of the Chief Judge upon that 
subject. 

They are of opinion that there were thns 
several elements in the case which were all 
with perfect propriety submitted to the Jury 
in support of the defence. Their Lordships, 
however, do not attach so much importance 
to the other allegations. That as to bail 
having been granted to the accused rests on 
a slender foundation. It is held by the 
Judges on the spot, and it was proved to be 
also the opinion of the civil authorities, that 
the discretion of granting bail applied to 
this case. It was evidently a case, unless 
forbidden by Statute, for discretion being 
exercised, and it would rather appear to 
their Lordships looking to the great distance 
to be traversed before the authority claimed 
by the appellant as requisite for granting 
bail oould be obtained, that much practical 
hardship would ensue to prisoners unle-s 
such a discretion existed. They are nit 
prepared to say that the humane view which 
was taken of an accused’s rights was 
mistaken. It is unnecessary in this case to 
decide or dwell upon the point, because their 
Lordships’ opinion is very clear to the effect 
that this difficult and delicate point of lav 
could never have been viewed as a substantial 
element weighing with any reasonable 
writer in justification of his belief in the 
truth of the libel. The same observation 
applies to the other elements in the cu3e 
which need not be entered upon but all of 
which have been fully considered. Their 
Lordships are of opinion that a fair and 
statable case in support of the statutory 


defence and of the belief in the wickedness 
of Mr. Andrew was put forward on the points 
which have been already enumerated, but 
that no others were of any real weight. In 
putting forward, however, the points men¬ 
tioned, their Lordships think that a case 
was made which demanded an answer. 

Such an answer was given aud it also was 
both fair anH statable. 


In the first place a serious and weighty 
reply was made on the subject of the letter 
signed Vigilance.” It was not confined to 
the remark that the letter was no valid 
excuse for a belief iu gross slander. The 
points proved were these: When that letter 
was received by the Rangoon Times a most 
proper course was taken, and that with the 
appellant’s knowledge. It was forwarded 
by Mr. Stokes, the Assistant Editor, to the 
Chief Secretary to the Government of 
Burma, so that there might be official con¬ 
firmation of its allegations prior to its being 
published. These allegations were examined 
into, and on the 31st October the Chief 
Secretary wrote stating that the L : eu^enant- 
Governor had caused inquiry to be made 
and had found that the allegations against the 
officers were without foundation. By this 
time the appellant had ceased to be Editor 
of the Rangoon Times , but on the 2nd Novem¬ 
ber 1911 Mr. Stokes forwarded a reply to 
the Chief Secretary stating that the inci¬ 
dent, so far as the Rangoon Times was 
concerned, was closed. 


This was not so, however, with regard 
to the appellant, for in the following 
spring, namely, on the 7th March 1912 
an article appeared in the Burma Critic , of 
which he was then Editor, entitled “Alleged 
Grave Scandals in Tenasserim.” Oa in¬ 
quiry being officially made of the appellant, 
asking for particulars, the answer given 
was that the cise referred to was that 
inquired into and disposed of in the pre¬ 
vious autumn. The appellant’s attention 
was at (ho same time called to the fact 
that Mr. Stokes had accepted the reply of 
the Lieutenant-Governor. AH this took 
place before the libels in question were 
published. Their Lordships cannot see their 
way to hold this part of the appellant’s 
case to be satisfactory. An investigation 
in the department of a Lieutenant-Governor 
of great experience having resulted in 
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exonerating Mr. Andrew from blame, the 
appellant assumed the grave responsibility 
for re-opening the matter. He gave the 
authorities no inkling of any fresh infor¬ 
mation which had come to his hand, and in 
answer to their inquiry he simply stated that 
it was the old incident which he was reviv¬ 
ing. Up to the present the appellant has 
not given at their Lordships’ Bar or in 
any Court any statement of any fresh 
facts which he had discovered. This cir¬ 
cumstance was, in their Lordships’ opinion, 
well worthy of consideration by the Jury. 

In the second place, both Judge and 
Jury had seriously to consider the attitude 
of Mr. Arnold himself. He neither defend¬ 
ed the articles as true nor did ho give 
any assistance on the subject of what, were 
the actual things upon which he founded 
his own beliefs nor finally upon what the 
steps were, if any, which he took to 
investigate their truth before giving them 
to the public. 

Thus, although the true issue in the 
case was as to his own bona tides and the 
care and attention which would verify 
that, Mr. Arnold’s action when charged, 
gave no help to the Court and must to 
some extent have embarrassed even his 
own defence. Having admitted that he 
assumed responsibility for the articles, ho 
was asked by the Magistrate as follows: 

“ Q. Uo you wish to make any explanation 
of your position in the case as to your 
bona tides , etc.? (I pointed out to the ac¬ 
cused that, under section 105, the burden 
of proof lies upon him).” “A. No. 

1 have nothing to say. Everyone, from the 
Lieutenant-Governor downwards, knows my 
character, and L leave it at that.” But, of 
course, it was quite impossible to leave it 
at that, because the libels were there, in 
all their number and seriousness; the 
charge was made under the Statute, and 
the law had prescribed that the author of 
such libels could only ho excused by 
showing good faith after due care and 
attention. It- is not in accordance with the 
due or proper administration of justice for 
an accused to brush sll the statutory 
regulations affecting his position aside in 
this manner. The attitude and absence of 
the accused may well have been consi¬ 



dered by the Jury rather destructive than 
helpful to the defence set up. 

In the third place, this has to be borne 
in mind. Every officer, judicial or admi¬ 
nistrative, who investigated this case, except 
Mr. Buchanan, had agreed with the con¬ 
clusion at which Mr. Andrew had arrived, 
namely, that the charge should be dismiss¬ 
ed. This circumstance was one peculiarly 
suited for the appraisement of a local 
Jury. 


The next circumstance in the esse is one 
to which their Lordships do not conceal that 
they attach serious importance. They were 
moved by the allegation that the prosecutors 
and those in that interest were alleged to have 
been led on to the trial by Mr. Andr ew, and 
that. Mr. Andrew bad wickedly conspired 
suddenly to leave them in the lurch without 
an advocate, and to furnish them with a false 
interpreter. This allegation was, as it 
turned out, not ouly untrue, but was, as was 
made abundantly clear at the trial, particu¬ 
larly cruel. Letters were produced showing 
that instead of Mr. Andrew having taken 
up such an altitude, his desire, and indeed hi9 
endeavour and entreaty, throughout were that 
in the inquiry before him au advocate should 
not only bo employed for the prosecution, 
but. should, in fact, be paid by the Govern¬ 
ment. Letter after letter was written to this 
effect — to engage a Pleader. Oa the 3rd 
August 1911, Mr. Andrew had intimated 
to Mr. Buchanan that he would engage an 
Advocate to prosecute, and that, his presence 
and the presence of Mr. Sherard, the investi¬ 


gating officer, would also be required. Oil 
the 4th lie specially wrote to Mr. Buchanan, 

C an you bring up interpreter trusted by 
all parties? Ask complainants to choose bet¬ 
ween” two Advocates named “ to conduct 
their case.” On the 7th, Mr. Buchanan, 
having been unable to get such au interpreter, 
but having stated that, the complainant 
wished to consult a certain Vakil in Rangoon 
before choosing a law yer to conduct the case, 
Mr. Andrew wrote to Mr. Buchanan, 4 *Kind- 
ly do so, and name Advocate early. As 
regards interpreter, your Court interpreter 
must- come along to assist at any rate.” On 
the 10 h sanction was asked to engage 
Mahomed Ayoob on the terms he asks.” It 


most clearly appears from the letters that 

the an an go me: t as to legal asiistaimo brok? 
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down, because upon the 12th August the 
Commissioner at Mergui declined to 

sanction the proposal to retain an Advocate, 
he having demanded of Mr. Andrew to state 
whether he thought the charges could be 
substantiated, and Mr. Andrew having 

stated in answer to this difficult question 
that he thought the abduction charge alone 
could be made out. In short the refusal to 
provide an Advocate was made neither by 
Mr. Andrew nor by oonnivance or consent 
of Mr. Andrew, but inspite of him. With 
regard to the interpreter it should also be 
added that Mr. Andrew’s anxiety upon that 
subject was manifest, and it was entirely in 
the right direction. Mr. Buchanan objected 
to one Chean Gee and he recommended 
Musaji. As mentioned Mr. Andrew wanted 
an interpreter trusted by all parties” and 
Musaji, Mr. Buchanan’s nominee, was em¬ 
ployed. Mr. Buchanan was present at Mer¬ 
gui during the investigation and he made no 
objection to this. There was, of course, no 
proof that a single word was interpreted 
falsely. In their Lordships’ opinion these 
two parts of the libel were very gross, and 
they can see no justification for the proposi¬ 
tion that the appellant had any reasonable 
ground for believing them to be true. 

It does not appear that in any view of 
the case there could have been a defence 
under the Statute in regard to these substan¬ 
tial portions of the libellous matter, and the 
case of Reg. v. Newman (7) was 
founded upon to this effect. But their Lord- 
ships are very anxious, however, not to have 
the case disposed of on what may be con¬ 
sidered a narrow ground. They take these 
points as included in the sum of the matter 
to be considered before the Jury as relevant to 
the general case of Mr. Arnold’s justification 
on the ground of having, after due care 
and attention, and so in good faith, believed 
that these things were true. 

One final matter has, however, to be kept 
in view. Some of the letters last cited were 
undoubtedly not before Air. Arnold when 
lie wrote the libels. But they were before 
him in the course of his trial. In their 
Lordships’ opinion, when it was discovered 
that the truth with regard to Air. Andrew 
had not been that in these particulars he 
wickedly conspired to defeat justice, but 

(7) 1 E. & B. 558; 22 L. J. Q. B. 15G; 93 R. R. 275: 

7 Jur. 617; 118 E. R. 544. 


that he was, on the contrary, anxiously 
endeavouring to secure that justice should 
be furthered and guarded, then the duty 
of the accused, Air. Arnold, was plain. 
Their Lordships make every allowance for 
the heat of advocacy which, as noted by 
the Chief Judge, seems to have been in this 
case great. But when a gross mistake of 
that kind on a matter of fact—the truth 
of which when exposed would have ruined 
any administrative or judicial officer’s career 
was discovered, the libel should not have 
been adhered to for a moment. The mistake 
should have been acknowledged and an 
apology tendered. This was not done, bub 
upon the contrary the case was conducted 
to its close upon the footing that an 
unstated defenoe was the real and good 
defence, namely, that the libels and all 
the libels were true. Nobody is to be 
blamed in these circumstances for think¬ 
ing that the plea of good faith on the part 

of Air. Arnold had sustained a serious 
shock. 

The speeches of the learned Counsel for 
the accused have not been printed, but 
their Lordships had the advantage of 
hearing Air. Wilson, who had been in 
communication with those engaged in the 
case and who informed their Lordships 
that the views presented by the’ senior and 
junior Counsel for the appellant somewhat 
diverged. It is, however, unnecessary to 
labour this matter, because no doubt was 
thrown upon the narrative of the proceed¬ 
ings given by Sir ' Charles Fox in his 
charge. There is enough disclosed in the 
case to show that no light task was thrown 
upon the Judge in disentangling relevant 
from irrelevant topics and in presenting 
the true issue to the minds of the Jury. 
The real objection taken at their Lordships’ 
Bar to this charge was that the Jury were 
misdirected in this sense, and that the narra¬ 
tive of the learned Judge must have left the 
impression upon the mind that Air. Andrew 
had not acted wickedly as the libel alleged. 
But it was, looking to the advocacy, necessary 
for the learned Judge to state his own view, 
and their Lordships do not see anything in 
the charge to give countenance to the idea 
that he withdrew this question from the 
Jury or from their province. With a 
large portion even of the narrative their 
Lordships see no occasion to quarrel, Some 
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portrVrs of it here and there might be the 
subject of difference of opinion. 

A charge to a Jury must be read as a 
whole. If there are salient propositions in 
law in it, there will, of course, be the 
subject of separate analysis. But in a 
protracted narrative of fact, the determina. 
tion of which is ultimately left to the 
Jury, it must needs be that the view of 
the Judge may not coincide with the views 
of others who look upon the whole pro¬ 
ceedings in black type. It would, however, 
not be in accordance either with usual or 
with good practice to treat such cases as 
cases of misdirection, if, upon the general 
view taken, the case has been fairly left 
within the July’s province. Their Lord- 
ships do rot say that upon any particular 
in this case they would differ from the 
views laid down by Sir Charles Fox, but 
these observations are made in order to 
discountenance the idea that in the region 
of fact, unless something gross amounting 
to a complete misdescription of the whole 
bearing of the evidence has occurred, this 
Board will interfere. The separate and 
peculiar position of this Committee under 
the constitution will be afterwards dealt 
with. 

Their Lordships regret to find that there 
appeared 01T the one side in this case the 
time-worn fallacy that some kind of privilege 
attaches to the profession of the Press as 
distinguished from the members of the 
public. The freedom of the journalist is 
an ordinary part of the freedom of the 
subject, and to whatever lengths the subject 
in general may go, so also may the 
journalist, hut, apart from statute law, his 
privilege is no other and no higher. The 
responsibilities which attach to his power 
in the dissemination of printed matter may, 
and in the case of a conscientious journalist, 
do, make him more careful ; but the range 
of his assertions, his criticise s, or his com¬ 
ments is as wide as, and no wider than, 
that of any other* subject. No privilege 
attaches to his position. 

Upon the other side it. would appear* 
from certain observations (f the learned 
Judge that, this false and dangerous doctrine 
may have been hinted at, that some 
privilege or protection at.tnohrs to tho 
public ads of a Judge wl ich exernp*s 


him, in regard to these, from free and adverse 
comment. He is not above criticism, his 
conduct, and utterances may demand it. 
Freedom would be seriously impaired if 
the judicial tribunals were outside of the 
range of such comment. The present case 
affords a good illustration of what is 
meant. When the examination before Mr. 
Andrew concluded with his declaration that 
in bis judgment the action of McCormick 
was pure and philanthropic, the whole 
trial would seem to have been laid open 
to searching arid severe observations, and 
no blame could be attached to these. But 
when the criticism was converted into an 
attack upon the Magistrate as a conspirator 
against, justice, a traitor to his oath, a 
trickster, a man who had manoeuvred his 
procedure so as to defeat truth and protect 
an associate, then, of course, it is for 
the person who has uttered these things 
to justify them, or, under the Indian Penal 
Code, to establish affirmatively that he 
believed them to be true, and that on 
reasonable grounds. On both of these 
matters last mentioned the learned Judge 
seems to have properly directed the Jury. 

This also has to be said. A large part 
of the criticism directed against the charge 
of the learned Judge in this case was to 
the effect that, the narrative of the pro¬ 
ceedings led up to the conclusion inevitably 
that. Mr. Andrew was innocent of the 

wicked dereliction of duty whioh was 
alleged. If it was so, the result upon the 
case is somewhat lemarkable. For then the 
charge had in fact impressed the Jury's 
minds with the innocence of Mr. Andrew, and 
it is that very innocence which is iu the 
hregromd of the admissions made in this 
case. The foregoing narrative in this view 
might l ave been spared, because it. is now 
seen that, nearly all, if not all, of the 
items in tho narrative which are said 
to constitute misdirection are parts of a 
narrative which leads to a conclusion 
that that, is in accordance with fact 
which has all along been admitted to be 
true. 

It is lure that the peculiarity of the 
procedure becomes evident, for the narrative 
thus criticised was undoubtedly, as it 
appears to their Lordships, tho rarrativo 
given by tie barred Judge to the Jury’ 
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counteract an improper use 
which was being- made of the procedure. 
While the truth of the libels was not 
asserted formally, and while the admission of 
heir falshehood was formally granted, an 
endeavour was repeatedly made to withdraw 
all this and to persuade the Jury to take all 
that was asserted as true. Such things may 
occur; but it is the duty of Judges to put 
what check they can upon them, and in the 
present case their Lordships see no occasion 
o think that the learned Judge failed to 
exercise that duty with propriety. 

t W,iafc . has been said it will, their 

Lordships think, clearly appear that there 
was material before the Jury on both sides of 
is case, and that the determination was 
on a subject peculiarly within the Jury’s 
province. In their Lordships’ opinion the 
case was not improperly withdrawn from the 
Jury s domain on fact, and they were not 
misdirected in law. But even if it were 
conceded that upon a meticulous examination 
ot the Judge’s charge or conduct of the case 
certain flaws could be discovered, it is the 
duty of their Lordships to consider the 
special position and function of the Board, 
in criminal cases, as the advisers of the 
ILing. The frequency of applications made 
o the Board for leave to appeal against 
the. judgments of criminal tribunals in 
various parts of the Empire as well as the 
t oroughnees with which the powers and 
practice of the Judicial Committee were 
discussed in this case incline their Lord- 

ships to make a deliberate survey of this 
important topic. 

question is not truly one of juris¬ 
diction. The power of His Majesty under 
is Royal authority to review proceedings 
of a criminal nature, unless where such 
power and authority have been parted with 
by Statute, is undoubted. Upon the other 
band, there are reasons, both constitutional 
and administrative, which make it manifest 
that this power should not be lightly 
exercised. The overruling consideration 
upon the topic has reference to justice 
itself. If throughout the Empire it were 
supposed that the course and execution of 
justice could suffer serious impediment, 
which in many cases might amount to 
practical obstruction, by an appeal to the 
Royal Prerogative of review on judicial 
grounds, then it becomes plain that a severe 
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administration of law 
dominions. 

These views are not 

pressed more than 50 years ago by Dr 
Lush.ngton in his judgment in Queen- 
Ew press v. Joykissen Mu kerji (6), and Lord 
Kingrdown, in the ease of Falkland 
Inlands Carrp my y. Beg. (8), stated the 
matter compendiously in these words- “[t 
may be assumed that the Queen has authority, 
by virtue of Her Prerogative to review the 
decisions of all Colonial Courts, whether 
the proceedings be of a civil or criminal 
character unless Her Majesty has parted 
with such authority. But the inconvenience 
oF entertaining such appeals in eqses of a 
strictly criminal nature is so great, the 
obstruction which it would offer to the 
administration of justioe in the Colonies is 
so obvious, that it is very rarely that 
applications to this Board similar to the 
present have been attended with success”. 
Ihe.r Lordships desire to state that in their 
opinion the principle and practice thus 
laid down by Lord Kingsdown still remain 

those which are followed by the Judicial 
Committee. 

. There have been various important cases 
in recent times to which, naturally, 
reference has been made. The first is the 
case of In re Billet (9). It should be observed 
that while Dillet’s case was in form an 
application within the ambit of oriminal 
law the matter of substance which was 
truly brought before the Judicial Committee 
was a civil matter. The appeal was by a 
Barrister and Solicitor against a verdict 
oonvicting him of perjury, but there had 
been a consequential order of the Court 
directing him to be struck off the roll of 
practitioners, and special leave was granted 
to appeal in reference to the consequential 
order. Lord Blackburn referred to L->rd 
Kingsdown’s judgment in the F.ilkand 
Islands case (8) as authoritative and binding 
After citing that learned Judge, Lord 
Blackburn added: “in this statement of the 
general praotice their Lordships agree. 
They are not prepared to advise Her 
Majesty to make this conviction for nerin™ 

(8) 1 Moo. P. C. (.v. s.) 299 at p. 312; 15 E R 713 
at p. 718; 10 Jur. (n. s ) 807; 9 L T. (x s ) 103- 1 ? \v 
R. 220; 9 Cox. C. C. 351; 138 R. R. 535 ’ ’ 12 

cVLl'. 459; 60 “ T 615; 3(3 W ' R. 3b 1*3 GVv. 
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au exception if it were not made the sole 
foundation for the subsequent order of the 
27th March 1885,” and liberty accordingly 
was granted “to appeal against the order of 

the 27th March 1885, striking him off 
the roll, and also to the extent above 
stated and no further, against conviction for 
perjury”. 

While accordingly the familiar sentences 
again about to be quoted from Lord 
Watson are frequently cited with reference 
to criminal review in general by this Board, 
this outstanding circumstance just alluded 
to ought not to be forgotten. It appears to 
dispose of the argument that the practice 
of the Board was in purely criminal matters 
in any respect either advanced or distorted 
from the position that it occupied under 
the judgments of Dr. Lushington and Lord 
Kingsdown pronounced about a quarter of a 
century before. Lord Watson in Dillet's 
case (9) observed that ‘ the rule has been 
repeatedly laid down, and has been invari¬ 
ably followed, that Her Majesty will not 
review or interfere with the course of 
criminal proceedings unless it is shown 
that, by a disregard of the forms of legal 
process, or by some violation of the principles 
of natural justice, or otherwise, substantial 
and grave injustice has been done”. 

The present case brings prominently before 
the Board the question of what is the sense 
in which those words are to be interpreted. 
If they are to be interpreted in the sense 
that wherever there has been a misdirection 
in any criminal case, leaving it uncertain 
whether that misdirection did or did not 
affect the Jury’s mind, then in such oases 
a miscarriage of justice could be affirmed 
or assumed, then the result would be to 
convert the Judicial Committee into a Court 
of Criminal Review for the Indian aud 
Colonial Empire. Their Lordships are 

clearly of opinion that no such proposition 
is sound. This Committee is not a Court of 
Criminal Appeal. It may in general be 
stated that its practice is to the follosving 
effect: It is not guided by its own doubts 
of the appellant’s innocence or suspicion 
of his guilt. It will not interfere with the 
oourse of criminal law unless there has 
been such an interference with the element¬ 
ary rights of an accused as has placed him 
outside of the pale of regular law, or, 
within that pale, there has been a violation 


of the natural principles of justice so demon¬ 
stratively mauifest as to convince their 
Lordships first, that the result arrived at 
was opposite to the result which their 
Lordships would themselves have reached 
and secondly , that the same opposite result 
would have been reached by the local 
tribunal also if the alleged defect or mis¬ 
direction had been avoided. The limited 
nature of the appeal in Dillet s case (9) has 
been referred to, aud their Lordships do not 
think that its authority goes beyond those 
propositions whioh have now been enunciated. 

The argument for the appellant was 
to an entirely contrary effect. In the fore¬ 
front of it the case of Uakin v. Attorney- 
General for New South lFa£es (1) was cited. 
Makin’s case in truth did not raise the 
question at issue in the preseut case. It 
depended upon the construction of section 
423 of the Criminal Law Amendment Act 
of 1S83 (a New South Wales Statute). 
That section set up the Judges of the 
Supreme Court as a tribunal to determine 
questions submitted to them iu a case stated 
by the Judge at the trial, and there was a 
proviso that there should be no quashing 
“unless for some substantial wrong or other 
miscarriage of justice.” It was stated by 
this Board that under that section the 
Judges have not been substituted for the 
Jury. As they said, “In their Lordships* 
opinion substantial wrong will be done to 
the accused if he were deprived of the Jury on 
the facts proved by legal evideuce and there 
were substituted for it. a verdict of the Court 
founded merely upon the perusal of the 
evidence.” • 

The second esse fouuded on is that of 
Yaithinatha Pillai v. Emperor(\0) in whioh this 
Board sustained an appeal. The circumstances 
of the case, however, were of the most extra¬ 
ordinary character, and were such as appeared 
to the Board imperatively to demaud that it 
should interpose, because the very foundations 
of justice seemed to have been attacked in 
proceedings. A whole body of inadmissible 
evidence had been received in the oase. The 
cue witness, whose evidence was relevant aud 
who remained in the case, was supporting 

(10) 21 Iml. Cast. 3(59; 17 C. \V. N. 1 1 10; 14 M. L. 
T. 263; (1918) M. W. N. 8DC; 15 Bom. L. K. 910,* 25 
M. L. J. 518; 11 A. L. .1. SSI; IS C. L. J. 335; 14 Cr. 
L. J. 577; 86 M. 501; 40 1. A. 193. 
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another witness who was a confessed perjurer. 
The remaining: witness himself had given 
under oath conflicting: and contradictory 
accounts in previous judicial proceedings be¬ 
fore the Magistrate and certain officials, “if 
true, observed Lord Atkinson, they show 
that these officials, or at least ths Sub Inspec¬ 
tor, induced the witness to forswear himself 
and found in him a pliant instrument ready 
to give false evidence upon oath to secure 
the conviction of his own father; and if false 
they show that the witness was ready to 
commit deliberate perjury whenever he was 
confronted with the inconsistencies in his 
former statements. There is no alternative.” 
The simple case accordingly confronting the 
Board was a case of a subject sentenced to 
death upon no evidence at all. In these 
circumstances, although the principle of 
Dillet's case (9) was again re-affirmed, their 
Lordships did not see their way to refrain 
from interfering. 

The third case referred to is that of 
Louis Edouard Lanier v. The Kinj (11) 
and, fortunately, it is seldom that such a 
travesty of justice can be witnessed. One 
of the notable features of the case had 
reference to the Judge himself. He, as 
narrated in the report, was a member of 
the family Council which instigated the 
proceedings and himself was a party to 
appointing two Barristers to conduct the 
prosecution and arranged about their fee. 
The facts need not be referred to. The 
indictment was altered by drastic amend¬ 
ments, the trial was hurried on; but the 
narrative need go no further, for, as the 
report states, “In short, Counsel for the 
Crown at the Bar of this Board very properly 
admitted that he could not contend that any 
Jury upon the evidence submitted would have 
convicted the appellant of crime.” The 
Board were of opinion that the sentence 
pronounced against the appellant “formed 
such an invasion of liberty and such a denial 
of his just rights as a citizen that their 
Lordships feel called upon to interfere.” But 
the Board took care to repeat that it did not 
lightly interfere, and the language of Lord 
Watson in Dillet's case(9) was again cited. 
It was pointed out that the interference was 
not on any matter of form, but because of 

(11) 23 Inch Cas. G57 ; (1914) A. C. 221; IS 0. W. 
N. 93; 26 M. L. J. 1; 15 Cr. L. J. 305. 


matters lying at the very foundation of justice 

(the had besn a Judge in his emu 

cause), .justice had 'gravely and injuriously 
miscarried.” Lanier stands as a fair type of 
almost the only case in which this Board 
would advise the interposition of His Majesty 
the King with the course of criminal justice 
in the Colonies or dependencies. That ex¬ 
treme case is this, that it must be established 
demonstrably that justice itself in its very 
foundations has been subverted, and that it 
is, therefore, a matter of general imperial 
concern *■ hat by way of an appeal to the King 
it be then restored to its rightful position 
in that part of the Umpire. 

Their Lordships were referred to the dicta 
of Judges and the rules set up with regard 
to the procedure of the Court of Criminal 
Appeal in England; but they are not the 
rules adopted by this Board, which, as 
already stated, is not a Court of Criminal 
Appeal. And t he authority of these decisions, 
which apply to a different system, a different 
proc3uure, and a different structure of 
principle, must stand out of the reckoning 
of any body of authority on the matter 
of the procedure of this Board in advising 
His Majesty. This view is in entire accord 
with the recent proceedings of this Board 
on applications for leave to appeal. One 
instance of this is that of Clifford v. Emperor 
(12) on the 17th November last, and their 
Lordships refer to the judgment of the Lord 

Chancellor in this and the other refusals 
referred to. 

Tiie application to the present case is 
simple. Even had this Committee been a 
Court of Criminal Appeal it is hardly 
doubtful that the appeal would fail. A 
fortiori their Lordships are left in no doubt 
as to their own duty in conformity with the 
practice of the Board. They will humbly 
advise His Majesty that the appeal be 
dismissed. There will be uo order as to costs. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. Bra* 
mall & White. 

Solicitors for the Respondent: The Solicitor 
to India Office . 

Solicitors for the London Islamic Society: 
Messrs. Bramall & White. 

(12) 22 Ind. Cas, 496; (1914) M. W. N. li ; ic Bom. 

L. R. 1; 12 A. L. J. 75; 15 M. L. T. 84; 19 C. L. J. 107- 
18 C. W. N. 374; 15 Cr. L. J. 144; 7 Bur. L. T. 37 
(P. C.); 40 I. A. 211. 
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PRIVY COUNCIL. 

Api’Eal from the Suirsme Court at 

Hong Kong. 

March 0, 1914. 

Pretent :—Lord Chancellor, L >rd Atkinson, 
Lord Shaw, Lord Moulton and Lord Siovier. 

IBRAHIM —Appellant 

versus 

EMPEROR — Respondent. 

Foreign Jurisdiction Act, 1890, s. 4 (1) 

China and Corea Order in Council 1904, Arts, 
up v , VI, XIX, XXII, XXXV , L— Supreme Court of 
Jlong Kong—Jurisdiction—Foreigner — Afghan subject 
of the Ameer of A f ghanistan enlisted in British Indian 
Regiment—Statement made by accused—Question 
asked by person in authority— Admissibility oj state - 
mcn t— Relevancy— Weight — English Rules of evidence, 
how far binding on Supreme Court of Hong Kong — 
Privy Council criminal appeal —(7 rounds for inter¬ 
ference — Consideration of evidence. 

The appellant, Ibrahim, an Afghan, was a natural 
born subject of the Ameer of Afghanistan. In 1911, 
ho was enlisted and enrolled as a soldier in a British 
Indian Regiment and took the oath of allegiance to 
His Majesty. He also made a solemn declaration to go 
wherever ordered by landorsea. In 1912, while serving 
with the detachment of that regiment at Shameen, 
the appellant murdered the Snbadar of the regiment 
and was taken into custody almost at once. Some ten 
or fifteen minutes after the occurrence the Ollicer 
Commanding the detachment came up and said to the 
appellant, “Why have you done such a senseless act?” 
To this the appellant replied, "Some three or four 
days he has been abusing me; without a doubt 1 
killed him.” The Judge of a I'rovincial Court hav¬ 
ing jurisdiction in the matter held the preliminary 
examination in the case and with the concurrence of 
the Commanding Ollicer sent it to the Supreme Court 
of [long Kong for trial which resulted in t he appellant’s 
conviction and death sentence being passed upon him. 
The Judge of the Court as well as the Commanding 
Ollicer were examined as prosecution witnesses in the 
case. The latter deposed as to the conversation he had 
had with the appellant, while the former deposed that 
the place of the murder was entirely within his juris¬ 
diction; that the jurisdiction exercised at Canton on 
Shameen is the same ex-territorial jurisdiction as 
is exercised throughout China by the Supreme Court; 
that it is still in force; that “the Indian soldiers enjoy 
His Majesty’s protection in Shameen, Cant m, and 
the Court exercises jurisdiction over them;” and 
that “Consular protection extends to trying persons 
and protecting them if they are improperly arrest¬ 
ed.” 


By special leavo an appeal in forma pauperis wn 
preferred to the IVivy Council on the grounds, first 
that the Hong Kong Court had no jurisdiction to trv th 
appellant, ami, second, there was a grave miscurriag 
of justice by reason of the misreception of evidence 
Held , (1) that though tlu'ro was no evidence of an 
treaty or othor instrument l»v which the Ameer ha 
agreed with 11,e Crown for I he exercise by Hi 
Majesty cf power or authority over his subjects, vc 
it could be reasonably intoned from (lie produce 


enlisting native Afghans in Indian Native Regiments 
a practice which is matter of public knowledge 
that thereby they were de facto brought under the 
authority of His Majesty and that the Amir did in 
fact consent to such enlistment with its conse¬ 
quences; 

(2) that section 4 (1) of the Foreign Jurisdiction 

Act did not prevent the evidence of the Judge ° 0 

Provincial Court from being admissible upon the 
question of jurisdiction and that in the a 3 ® nc ® ° 
contradiction and of any grounds of real doubt, tha 
evidence by itself satisfied all the conditions of proo 
requisite to establish the jurisdiction of the Supreme 

Court at Hong Kong; , „ . , 

(3) that the evidence of the Judge of the Provinoia 

Court shows:“that by ‘usage, sufferance, or other lawful 
means,’ His Majesty has jurisdiction at Canton; that 

it in fact extends to persons of the class to which tho 
applicant belongs; that in the case of tho appellant 
himself it was exercised, so far a* the preliminary 
examination went; and that its exercise, both generally 
and in this particular ease, was suffered by theChineso 
authorities holding office dc facto, and that they made 

no objection;” , 

(+) that even if a change in tho constitution ana 

form of Government in China took place or oven l 
tho Court could under the circumstances iu any way 
take judicial notice of a political change in a neigh- 
hom ing State, tho evidence of tho Judge was sufficient 
to show that no change in the exorcise of tho juris¬ 
diction and no diminution of the usage or the 
sufferance of it had occurred; 


(5) that as tho appellant was a soldier of the Crown 
id subject to Military I.aw while stationed at 
inmeenand as ho “enjoyed His Majesty’s protection 
Chinn, as of right ho was subject to tho junsdic- 
on of tho Supreme Court of China; 

((») that tho statement made by the appellant to 

9 Commanding Officer was admissible in evidence. 
When the Crown lawfully enlists in its forces 
iens along with British subjects and requires o 
mm tho same service, loyalty and allegiance as are 

10 duties of British enlisted subjects, it extends to 
mm the same protection in a foreign country, where 
1 are serving together in the armed forces of llts 

r' 4 

I a jest \\ _ 

Tho words “and not otherwise” in Article ^ (3) or 
lie China and Corea Order in Council, 1904, do not 
nport that, if a person is in fact a foreigner, he can 
nly bo brought under the jurisdiction set forth in the 
rdor “in the cases ami according to the conditions 
pocifiod therein.” They are not words limiting other 
revisions by which a person is clearly brought within 
lie jurisdiction. They mean that when a * foreigner, 
s such, is to bo brought within the jurisdiction he 
an he so dealt with only in the cases and according 
o the provisions specified, but when a person is 
nought under the jurisdiction as “a British protected 
•erson,” and the fact that ho is a foreigner is onl,V 
ccidcntal, the limitation contained in tho words and 
lot otherwise” docs not apply. 

The China and Corea Order in Council does net 
nodifv or exclude tho principles and praetu'O of 

English Law on the admissibility of statements of 

%■ % 

ionised persons. Fnglish Criminal Law and practice 
ipply to the Supreme Court at Hong Kong hut 
hey me not binding on that Court in all respect* and 
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particulars. Sometimes a distinction must be drawn 
between the criminal procedure of a European 
country, whose jurisprudence has a defined history ex- 
tending oyer many centuries, and that applicable'' to a 
British possession in the Far East, where a mixed and 
tiuctuatmg popuJation is subject to the administration 
ot the law by European Judges, whose duty it is to 
have regard alike to the principles of British justice, 
and to the necessities of local order. 

U has long been established as a positive rule of 
English Criminal Law, that no statement by an ac¬ 
cused is admissible in evidence against him unless 
it is shown by the prosecution to have been a volun¬ 
tary statement, in the sense that it has not been ob¬ 
tained from him either by fear of prejudice or hope 

autho V Hty age eXercised or he,d oufc a Person in 

The fact that a statement was made by an accused 

under circumstances of hope, fear, interest or otlier- 

" ‘se, strictly speaking, goes only to its weight. 

I he rule which excludes evidence of statements 

made by a prisoner, when they are induced by hope 

held out or fear inspired by a person in authority, is 
a rule of policy. 

If a Judge, after anxious consideration of the author¬ 
ities, decides a legal point in accordance with what is 
at any rate a probable opinion” of the present law, if it 
is noc actually the better opinion, his conduct does 
not amount to the violation of the principles of 
natural justice which has been said to be the ground 

tor advising His Majesty’s interference in criminal 
matters. 

Leave to appeal to the Privy Council in criminal 
matters is not granted, except where some clear de¬ 
parture from the requirements of justice exists; nor 
unless, by a disregard of the forms of legal pro¬ 
cess or by some violation of the principles of natural 

justice or otherwise, substantial and grave injustice 
ha« been done. 

• r> I v/ e .? i }} eVs case > 12 A - 459 J 56 L. T. 615; 36 W. 
R. 81; 16 Cox C. C. 241, followed. 

The Board cannot give leave to appeal where the 
grounds suggested could not sustain the appeal itself; 
and, conversely, it cannot allow an appeal on grounds 
that would not have sufficed for the grant of permis¬ 
sion to bring it. Misdirection as such, even irregularity 
as such, will not suffice. There must be something 
which, in the particular case, deprives the accused of 
the substance of fair trial and the protection of the 
law, or which, in general, tends to divert the due and 
or ® r ly administration of the law into a new course, 
which may be drawn into an evil precedent in future. 

Beg-, v. Bertrand , 16 L. T. (n. s.) 752, 10 Cox C. C. 
618; 36 L. J P. C. 51: 1 P. C. 520; 16 W. R. 9; 4 Moore 
C. (n. s.) 460, followed. 

. jurisdiction, which the Privy Council exercises 
in appeals in criminal matters, involves a general 
consideration of the evidence and of the circumstances 
of each particular case in order to place the irregu- 
arities complained of, if substantiated in their proper 
relation to the whole matter. 

Where there is a great preponderance of unquestioned 
evidence on a point, the Privy Council cannot in any 
view conclude that there has been auy miscar¬ 
riage of justice, substantial, grave or otherwise. 

Reg. y. Thompson , (1893) 2 Q. B. 12; 62 L. J. M. C. 

5 R. 392; 69 L. T. 22; 41 W. R. 525; 17 Cox C.C. 
0*1; 57 J. P. 312; Rex. v. War wick shall, 1 Leach 0. C. 


263; 2 hast p C. 6o8; Reg. y. Baldry , (1852) 2 Den. 

-Qa C '^n 4 0i n 2L L ' ' J ' °* 13 °; 16 Jur. 

1 *r r? rF OX C * 523 > Reg ' v - Thronton, (1824) 

1M. C C. 2, ; R^. v. Wilde, (1835) 1 M. C. C. 452; 

Reg :I[ fZ r \ ( l S ll )8CaV - & R 17(3 * Reg ' Cheverton , 
(1SU) 2 F. & F. 833; Reg. v. Reason, (1872) 12 Cox 

V*^ 228 T ’ toff-v-Fennell, (18S0) 7 Q B. D. 147 at p. 

lo° ; oO L. J. M. C. 126; 44 L. T. 687; 29 \V. R. 742; 14 

Cox C. C. 607: 45 J. P. 666; Reg. v. Brackenhurg, 17 

Cox C.C. 628: Reg. v. Pettit, (1850), 4 Cox C.C. 164; 

CoX 3S8 ’ Reg ' v - Gavi "> 
P 8 r 8 ° ^on C °z? G * °* Go6; Reg ' v - Male > (1893) 17 Cox 
V;-// ^; R ey Y Goddard, 60 J. P. 491; Reg. v. 
JLRe , -,l 8 Cox O. C. o4 ; Reg. v. Hi steel, 19 Cox 

h r ' ,p ; Roger * v ; Hai ^en, 67 L. J. Q. B. 526; 
/8 L. 1. Ooc; 62 J. p. 279; 19 Cox C. C. 122; 
Reg. v. Best, (1909) 1 K. B. 692; 78 L J JC 
B. 658; 100 L. T. 622; 25 T. L. R. 280; 
Reg y. Knight & Ihayre, (1905) 20 Cox C. C. 711; 69 
J. 1-108; 21 T.L.R. 310; Reg. v. Booth & Jones, (1910) 
o Crl. App. Hep. 179; Reg. y. Wong Chin Kieai, 3 
Hong Kong Law Report 89, on the question of 
admissibility of confession reviewed. 

Clifford v. Emperor, 22 Ind. Cas. 496; (1914) M. \V 
N. 11; 16 Bom. L. R. 1; 12 A. L. J. 75; 15 M. L. T* 
84; 19 C. L. J. 107; 18 C. W. N. 374; 15 Cr. L. J 144* 

7 B T ur 2 B V, T * 37; 40 L A - 241; Riel Reg , 10 A. c! 675,’ 
5o L.J.P.C. 28; o4 L.T. 339; 16 Cox C.C. 48, Ddiet's case, 

22 A C. 459; 56 L.T. 615; 36 W.R. 81; 16 Cox. C.C. 241 

Ex parte Deeming, (1892) A.C. 422; Ex parte MacCrea 

(1893) A C. 346; 1 R. 375; 69 L. T. 734; 17 Cox 

C ‘ „ 702; Reg ' v * Be ''trand, 16 L. T. (n. s.) 752; 
10 Cox C. C. 618; 36 L. J. P. C. 51- i 
P. C. 520; 16 W. R. 9; 4 Moore P. C. (y. s.) 460* 
Slakin v. Attorney-General for New South Wales, (1894) 
A. C. 57; 63 L. J. P. C. 41; 6 R. 373; 69 L. T. 778- 
17 Cox C. C. 704; 58 J. P. 148, were review¬ 
ed on the question of the grounds on which 
the Judioial Committee will grant special leave to 
appeal and hear appeals in criminal matters. 

Appeal in forma pauperis (by special leave 
of His Majesty in Council, dated Jcine 13bh, 
1913) from a decision of the Supreme Court 
of Hong Kong, dated December 12th, 1912. 

FACTS.—Ibrahim, a Shia Muhammadan, 
a subject of the Ameer of Afghanistan, 
resident of village Garmah in the District 
of Kandhar, of the Hazara Oraz Ghani 
tribe, enlisted in the 126th Baluchistan 
Infantry Regiment of the Indian Forces on 
June 12th, 1911, and.'was then sent to Shameen 
Canton in China. As usual he had taken an 
oath of allegiance to His Majesty the King. 
At Canton Ali Shafa, the Subadar , was found 
dead and the report of a gun-shot was heard 
by a number of persons. Ibrahim was 
found with his own gun in his hand and a 
few cartridges in his possession. He was 
accused of murdering Ali Shafa on account 
of the latter abusing the accused for playing 
at cards. On September 18th, 1912, Ibrahim 
was sent for trial to Hong Kong with the con¬ 
currence of Major Barrett under Articlo L of 
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t,l e China and Corea Order in Council, 
1904, and section 4 of the Foreign Jurisdic¬ 
tion Act, 1390. An indictment, for the 
murder of Ali Shafa was preferred against, 
him. He was tried before the Chief 
Justice and a Jury on October 21, 22, 23 and 
24, 1912, but the Jury disagreed and were 

discharged. He was tried a second time on 

November 18, 19, 20, 21 and 22, 1912, aud 

the Jury returned a verdict of guilty. Dur¬ 
ing the trial certain points of law were raised, 
which were reserved for argument before the 
Full Court, the sentence being postponed till 
thou. After argument, on the legal points 
the Full Court decided against. Ibrahim. 
Subsequently, a rule for a writ of habeas corpus 
was refused and so was a motion in arrest 
of judgment. On December 16, 1912, the 
Chief Justice sentenced Ibrahim to death; 
but the sentence was respited for a period of 
three months with the view of enabling him 
to apply to the Privy Council for leave to 
appeal. On December 17, 1912, the Full 
Court refused leave to appeal to His Majesty. 
On June 1913, special leave to appeal 
in forma piuperis was granted by the B)ard. 

Mr. A. Homer Macklin , for the Appellant, 
contended that the appellant being a subject 
of the Ameer of Afghanistan, was not amenable 
to the jurisdiction of His Majesty’s Supreme 
Court of Hong Kong in respect of the 
criminal offenoe alleged to have been com¬ 
mitted by him at Canton, a place outside 
the dominions of His Britannic Majesty and 
within tlie dominions of the Emperor of 
China until the Empire of China was 
superseded by the Republic of China. By the 
Treaty of Tientsin 1 =>58, the Emperor of 
China granted extra territorial jurisdiction to 
His Majesty in respeot, of crimes committed 
by British subjects only and the appellant 
was not a British subject. The said 
treaty was not put, in evidence. The Crown 
failed to prove how His Majesty acquired 
jurisdiction over subjects of the Ameer of 

Afghanistan for offences committed by rliem 

at Canton or elsewhere in China outside the 
dominions of His Britannic Majesty. The Full 
Court wrongly decided that, by Articles I II and 
L of the China and Corea Order in Council the 
appellant was a British subject. The Crown 
did not. discharge the burden of proof i, n 
posed on the Crown by Articles V and VI G f 
the said Order and that, the lower Court 
wrongly hold (hat tho biudou was not ou 


the Crown to prove affirmatively that the 
Crown had jurisdiction to try him. The 
Crown was bound to adduce evidence outside 
the said Order (as Order must be framed 
with reference to treaties and any excess of 
assumed jurisdiction was ultra vires)^ showing 
the acquisition of jurisdiction over the ap¬ 
pellant. in respect, of the said charge, (1) from 
the Emperor or Republic of China, and (2; 
with the consent, of the Ameer in accordance 
with Artiole V of the said Order, and the 
Crown failed to adduce any such evidence. 
The admission of an alleged confession to 
Major Barrett, in answer to a question, when 
the appellant, was tied up with rope and 
in the custody of a double quarter-guard, 
was wrongly received by the lower Court 
which did not reserve it for the consideration 
of the Full Court.. The confession was in¬ 
admissible in law on the authority of Hex 
v. Wong Chin Kwai ( 1 ), a Full Bench de¬ 
cision, as was it inadmissible by the Common 
Law of Eugland The Indian Army Act, 
1911, or any Indian Law was uot duly proved 
by the Crown. 

Reference was made to Hex v. Wong Chin 
Kwai (1) and other cases referred to in 
their Lordships’judgment. Arohibold’s Cri¬ 
minal Practice, (1912). 

Sir Robert Finlay , K. 0., aud Mr. Hansell , 
appeared for the Respondent but were not 
called on. 

JUDGMENT. 

Lord SrMNER.—The appellant, Ibrahim, 
is a natural-born subject of the Ameer of 
Afghanistan, who was duly enlisted and 
enrolled on January 12th, 1911, in the 126th 
Regiment, of Baluchistan Infantry at. Quetta. 
He took the oath of allegiance to His Majesty 
aud made a solemn declaration undertaking, 
among other things, to go wherever ordered 
by land or sea. On September 4th, 1912, he 
was a private serving with the detachment, of 
that- regiment which was encamped ou Sha- 
mien or Shameeu Island at Oauton as guaid 
of (be Concession. On Shameeu aie situated 
the various European Settlements including 
the British. About 10-30 p. m. Subadar 
Ali Shafa, a native etlicer in the same regi¬ 
ment, was murdered. Ibrahim was charged 
'vith the crime, tried befoie the Supreme 
Court of Hong Kong, and convicted. He 
" as sentenced to death, but, seutence was 
respited pending the heariug of this appeal, 

(1) (1908) 6 Hong Koug Law. Kep, $2, 
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which is brought by special leave in forma 
pauperis. His grounds are two: first , that 
the jurisdiction of the Court was not estab¬ 
lished, and, second , that there was a grave 
miscarriage of justice by reason of the 
misreoeption of evidence. 

The jurisdiction of the Supreme Court of 
China and Corea is conferred by the Foreign 
Jurisdiction Act, 1890, and by the China 
and Corea Order in Council, 1904, and in¬ 
cludes oriminal jurisdiction. Article V 
provides that: the jurisdiction conferred by 
this order extends to the persons and matters 
following', in so far as by Treaty, grant, us¬ 
age, sufferance or other lawful means. His 
Majesty has jurisdiction in relation to such 
matters and things, (hat is to say: 

li (l) British subjects, as herein defined, 
within the limits of this order . . 

(3) foreigners, in the cases and according 
to the conditions specified in this Order and 

not otherwise: 

* 

(4) foreigners, with respect to whom any 
State, King, Chief or Government, whose 
subjects or under whose protection they are, 
has, by aoy treaty as herein defined or other¬ 
wise, agreed with His Majesty for, or con¬ 
sents to the exercise of power or authority 
by His Majesty.” 

By Article Vf it is provided that “all His 
Majesty’s jurisdiction, exerciseable in China 
or Corea for the hearing or determination of 
oriminal or civil matters, . . . shall be 

exercised under and according to the provi¬ 
sions of this Order in Council and not 
otherwise”. 

The contention, therefore, is that the 
jurisdiction of the Supreme Court, conferred 
by and only exerciseable in accordance with 
the Order in Council, was not shown to ex¬ 
tend, and, therefoie, for the purposes of this 
case, did net extend to Ibrahim, who is 
admittedly an Afghan and a subject of the 
Ameer. 

Article III of the Order defines a “British 
subject” thus: “British subject includes a 
British-protected person, that is to say, a 
person, who either (a) is a native of any 
Protectorate of His Majesty and is for the 
time being in China or Corea, or ( b ) by 
virtue of the Foreign Jurisdiction Act, 1890, 
or otherwise, enjoys His Majesty’s protection 
in China or Corea.” 

Thero was no ovidouco of any treaty or 


other instrument by which the Ameer had 
agreed with the Crown for the exercise by His 
Majesty of power or authority over his sub¬ 
jects; but it may be reasonably inferred 
from the practice of enlisting native Afghans 
in Indian native regiments, whereby they are 
de facto brought under the authority of His 
Majesty, a practice which is matter of public 
knowledge, that the Ameer does in fact con¬ 
sent to such enlistment with its consequences 
Whether or not this suffices to bring such 
enlisted Afghans within the terms of Article 
V (4) of the Order in Council, “foreigners, 
with respeotto whom any State, King, Chief 
or Government whose subjects . . they 

are . . . consents to the exercise of 

power or authority by His Majesty,” it j s nofc 

necessary for their Lordships now to deter- 
mine. 

The British Vice-Consul, who in September 
was also acting Consul at Cantou is 
Judge of a Provincial Court, held at Canton 
under Article XIX of the Order, which is a 
Court of Record, and by Article XXII exer¬ 
cises all His Majesty’s jurisdiction, civil and 
criminal, not under this Order vested exclu¬ 
sively in the Supreme Court.” He was 
called as a witness at Ibrahim’s trial and 
deposed that the place of the murder was 
entirely withiu his jurisdiction; that the 
jurisdiction exercised at Canton on Shameen 
is the same ex-territorial jurisdiction as 
is exercised throughout China by the 

Supreme Court; that it is still in force; that 
the Indian soldiers enjoy His Majesty’s 
protection in Shameen, Canton, and the Court 
exercises jurisdiction over them”; and that 
Consular protection extends to trying persons 
and protecting them if they are improperly 
arrested.” This evidence was not modified 
under cross-examination or contradicted in 

any way by evidence for the defence. The 
witness went on to say that he conducted the 
preliminary examination in this case and 

considered it expedient that the case should 
be sent for trial to Hong Kong (an opinion 
in which Major Barrett, Commanding the 
detachment, concurred), thus satisfying the 
provisions of Article L. of the Order with 
regard to the transfer of the case from Sha- 
meen to HoDg Kxmg. 

Their Lordships are ofopinion that section 
4 (1) of the Foreign Jurisdiction Act, 1890 
does not prevent this evidence from being 
admissible upon the question and that in the 



INDIAN CASKS. 


11914 




IRRAH/M V. EMPEROR. 

absence of contradiction and of any grounds 
for real doubt, this evidence by itself satisfied 
all the conditions of proof requisite to 
establish the jurisdiction of the Supreme 
Court at Hong Kong. It shows that, 
by “ usage, sufferance or other lawful 
means,” His Majesty has jurisdiction at 
Canton; that it in fact extends to persons 
of the class to which Ibrahim belongs; that 
in the case of Ibrahim himself it was 
exercised, so far as the preliminary examina¬ 
tion went; and that its exercise, both 
generally and in this particular case, was 
suffered by the Chinese authorities holding 
office de Jacto , and that they made no objec¬ 
tion. Incidentally, it disposes of a point 
taken in argument, that whatever jurisdic¬ 
tion may have been ceded, agreed or suffered 
by the Imperial Government of China, it 
could not be deemed to persist by sufferance 
or otherwise since recent changes in the 
constitution and form of Government of China 
took place. Even if such change had been 
proved, as it was not, or even if the Court 
could under the circumstances in any way 
take judicial notice of a political change in 
a neighbouring State, this evidence was 
sufficient to show that no change iu the exer¬ 
cise of the jurisdiction and no diminution of 
the usage or the sufferance of it had occuired. 
It was suggested that the Vice-Consul was 
not testifying to the exercise of jurisdiction 
and sufferance thereof in fact, but was only 
expressing his opinion that jurisdiction ought 
to extend to such a case as Ibrahim’s, which 
he said was the first case committed to the 
Supreme Court from Canton. The Judges 
of the Supreme Court, on the hearing of 
the points reserved to the Full Court, did 
not so take if, neither do their Lordships, 
and were it not for the gravity and import¬ 
ance of the case they would not think it. 
necessary to pursue this question or juris- 
diction further. 

Was Ibrahim a British-protected person 
because by virtue of the Foreign Jurisdic¬ 
tion Actor otherwise ho enjoys His Majesty’s 
protect ion in Chi na”P The word s ‘‘or other¬ 
wise must- at least, include the operation of 
other Statutes, Imperial or Indian, applicable 
to the person in question, and the various 
legislative provisions referred to in the 
elaborate and valuable judgments in the 
Court below amply establish that, after 

eniuhueut and during oervico in the Indian 


Army, Ibrahim was a soldier of the Crown 
and subject to military la-v while stationed 
at Shameen. That being so, their Lordships 
think that it needs no express provision to 
entitle him to His Majesty’s protection. 
When the Crown lawfully enlists in its 
forces aliens along with British subjects and 
requires of them the same service, loyalty 
and allegiance as are the duties of British 
enlisted subjects, it extends to them the 
same protection in a foreign country, where 
all are serving together in the armed forces 
of His Majesty. Their Lordships are clearly 
of opinion that Ibrahim as of right enjoyed 
His Majesty’s protection” in China, and 
in virtue thereof was subject also to the 
jurisdiction of the Supreme Court of China. 

Lastly, under this bead reliauce was placed 
on the werds “and not otherwise” in Article 
V (3) of the Order. These words do not 
import that, if a person is in fact a foreigner, 
be can only be brought under the jurisdiction 
set. forth in the Order ‘in the cases and 
according to the conditions specified therein.” 
They are not words limiting other provisions 
by which a person is clearly brought within 
the jmisdiction. They mean that when a 
“foieiguer,” as such, is to be brought withiu 
the jurisdiction, he can be so dealt with 
oi.ly in the cases and according to the 
provisions specified, but wheu a person 
is brought under the jurisdiction as 
“a British-protected person,” and the fact 
that he is a foreigner is only accidental, 
the limitation contained in the words “and 
not otherwise” iu Article V (3) does not 
apply. 

Their Lordships think it unnecessary 
fui (her to pursue the points, argued as to 
the necessity for proof of the Treaty of 
Tientsin, 1S5S; the validity of the proof 
of the Indian Aimy Act, 1911, (which, for 
reasons hereinafter appealing, is so formal 
a matter as to be immateiial on the present 
appealL the conditions under which the 
Crown may enlist aliens in its Indian Forces; 
and the effect of the preamble aud recitals 
in the China and Corea Order iu Conuoil, 
1904 . 

1 ho second ground for this appeal is as 
follows: — Some 10 or 15 minutes after 
Snbaditr Ali Shafa was shot Major Barrett, 
the Officer commanding the detachment, who 
had been summoned from a little distauee, 
airived at the camp, lie found lbrahiui iu 
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custody aod in bonds, sitting on the step 
of the guard-room. “When I got up to 
Ibrahim,” says the Major. “l said, ‘Why 
have you done such senseless act ?’ I said 
nothing else. Did not threaten him in any 
way. I offered no inducement of any kind, 
nor did anybody else to my knowledge or 
in my presence . . . when I spoke to 
accused I was sorry for him because he 
had killed the Subadar." This last observa¬ 
tion their Lordships treat only as evidence 
of the way in which the question was put, 
tending to show that it did not convey a 
command or inducement to Ibrahim of any 
kind. In truth, except that Major Barrett’s 
words were formally a question they appear 
(o have been indistinguishable from an 
exclamation of dismay on the part of a 
humane officer, alike concerned for the position 
of the accused, the fate of the deceased, and 
the credit of (he regiment and the service. 
To this Ibrahim replied in Hindustani, 
“Some three or four days he has been 
abusing me; without a doubt I killed 
him.” 

It is argued (hat Ibrahim’s statement 
was inadmissible, (a) as not being a voluntary 
statement but obtained by pressure of 
authority and fear of consequences; and 
(6) in any case as being the answer of 
a man in custody to a question put by 
a person having authority over him as his 
Commanding Officer and having custody of 
him through the subordinates who had made 
him prisoner. 

On this it becomes incumbent on their 
Lordships to consider the rule of English 
Criminal Law applicabletosuch circumstances. 
This somewhat exceptional duty arises 
because, by Article XXXV (2) of the 
China and Corea Order in Council, it is 
provided that 4 subject to the provisions 
of this order criminal jurisdiction under this 
order shall, as far as circumstances admit, be 
exercised on the principles of and in con¬ 
formity with English Law for the time 
being.” There are no provisions in the 
order material on this point as modifying or 
excluding the principles and practice of 
English Law, and their Lordships think 
that the matter may be justly treated as 
if English Criminal Law and practice applied 
to the criminal jurisdiction of the Supreme 
Court at Hong Kong. At the same time 
they aro not to he understood to dpcide 


that such law and practice are in all 
respects and particulars binding on that 
Court, nor do they overlook in any way the 
necessary distinction that must, sometimes, 
be drawn between the criminal procedure' 
of a European country, whose jurispru¬ 
dence has a defined history extending over 
many centuries, and that applicable to a 
British possession in the Far East where a 
mixed and fluctuating population is subject to 
the administration of the law by European 
Judges, whose duty it is to have regard 
alike to the principles of British justice, 
and to the necessities of local order. Nor 
do their Lordships fail to observe that 
the words, so far as circumstances admit,” 
may well be applicable to such circum- 
stances in the present case as the facts 
that the facilities for formal proof of statutes 
passed and administrative orders made in 
various parts of His Majesty’s dominions 
cannot be as copious in HoDg Kong as they 
are in this country, and further that when, as 
in (he present case, a force detailed for the 
protection of Europeans resident beyond His 
Majesty’s dominions in the midst of a pDpula- 
tion, often turbulent and at the particular 
time disturbed, is itself disturbed by such 
a crime as the murder of a Subadar by a 
native private in the ranks, such words 
may well cover and be designed to cover 
some necesssry departure from the form¬ 
alities only as distinguished from the essentials 
of English justice. 

It has long been established as a positive 
rule of Euglish Criminal Law, that no state¬ 
ment by an accused is admissible in evidence 
against him unless it is shown by the prosecu¬ 
tion to have been a voluntary statement, in 
the sense that it has not been obtained 
from him either by fear of prejudice 

or hope of advantage exercised or 
held out by a person in authority. The 
principle is as old as Lord Hale. The burden 
of proof in the matter has been decided 
by high authority in recent times in Reg . 
v. Thompson (2 ), a case which, it is important 
to observe, was considered by the trial Judge 
before he admitted the evidence. There was 
in the present case, Major Barrett’s affirma¬ 
tive evidence that the prisoner was not sub- 

(2) (1393) 2 Q B. 12; 62 L. J. U. C. 93; 5 R 392 . 

69 L. T. 22; 41 W. It. 525; 17 Cox. C. C. 641- 57 ’ r’ 
P.312. 
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jected to the pressure of either fear or hope in 
the sense mentioned. There was no evidence 
to the contrary. With Reg. v. Thompson 
(2) before him, the learned Judge must 
be taken to have been satisfied with the 
prosecution’s evidence that the prisoner s 
statement was not so induced either by hope 
or fear, and, as is laid down in the sam9 
case, the decision of this question, albeit oue 
of fact, rests with the trial judge. Their 
Lordships are clearly of opinion that the ad¬ 
mission of this evidence was no breach of the 
aforesaid rule. 

The appellant’s objection was rested on the 
two bare facts that the statement was 
preceded by and made in auswer to a question 
and that the question was put by a 
person in authority and the answer given 
by a man in his custody. This ground, in 
so far as it is a ground at all, is a more 
modern one. With the growth of a Police 
force of the modern type, the point has 
frequently arisen, whether, if a Policeman 
questions a prisoner in his custody at all, 
the prisoner’s answers are evidence against 
him apart altogether from fear of prejudice 
or hope of advantage inspired by a person in 
authority 

It is to be observed that logically these 
objections all go to the weight and not to 
the admissibility of the evidence. What 
a person having knowledge about the matter 
in issue says of it, is itself relevant to the 
issue as evidence against him. That he 
made the statement under circumstances of 
hope, fear, interest or otherwise strictly 
goes only to its weight. In an action of 
tort evidence of this kind could not 
be excluded when tendered against a tort¬ 
feasor, though a Jury might well be told as 
prudent men to think little of it. Even the 
rule which excludes evidence of statements 
made by a prisoner, when they are induced 
by hope held out, or fear inspired by a 
person in authority, is a rule of policy. 
‘A confession forced from the mind by the 
flattery of hope or by the torture of fear 
comes in so questionable a shape, when it is 
to be considered as evidence of guilt, that no 
credit ought to be given to it”. {Rex. v. ITur- 
wickshall (3)]. It is not that the law pre¬ 
sumes such statements to be untrue but 
from the danger of receiving such evidence 



(1733) 1 Leach C.C. 



haul 1', (J. 053. 


Judges have thought it better to reject it for 
the due administration of justice. {.Reg. v. 
Baldry (4)]. Accordingly, when hope or 
fear were not in question, such statements 
were long regularly admitted as relevant, 
though with some reluctance and subject to 
strong warnings as to their weight. 


In the earlier part of the nineteenth 
century there was strong judicial authority 
for admitting a prisoner’s statements, even 
though obtained by constables, who had him 
in custody, by considerable insistencs in the 
way of interrogation {Rex v. Thornton (5), Rexv. 
Wild (6), Reg.v. Kerr (7)] and even so late as 
Rex. v. Baldry ( 4), a case decided on the rule a9 
to hope and fear, Parke, B. observes at page 
445, By the Law of England, in order to 
reuder a confession admissible in evidence, 
it must be perfectly voluntary and there is 
no doubt that any inducement in the nature 
of a promise or of a threat held out by a 
person in authority vitiates a confessiou. 
The decisions to that effect have gone a 
long way: whether it would not. have been 
better to have allowed the whole to go to 
the Jury it is now too late to inquire, but 
I think there has been too much tenderness 
towards prisoners in this matter. I confess 
that l cannot look at the decisions without 


some shame, when I consider what objections 
have prevailed to prevent the receptiou of 
confessions in evidence . . . justice and 

common sense have too frequently been 
sacrificed at the shrine of mercy”. The law, 
however, was considered to be fairly settled 
[see Reg. v. Cheverton (8), Reg. v. Reison (9), 
Reg. v. Fennell(lO), and the references collect¬ 
ed in the note to Reg. v. Brackenhury (11)]. 
When Judges excluded such evidence, it was 
rather explained by their observations on 
the duties of polioemeu than justified by 
their reliance on rules of law Ce. g ,, Reg . v. 
Rett it (12), Reg. v. Berriman (13), a case 


(1) (1852) 2 Den, C. C. K. 430; 21 L. J, M. C. 

ISO; 10 Jur. 500; 5 Cox. C. C. 523. 

(5) (1824) 1 M. C, C. 27. 

t0> (1835) 1 M. C.C. 452. 

(7) 0837) 8 Car. £ P. 176. 

(S) (1862) 2 P. A- F. 833. 

(0) (1872)12 Cox. C. C. 228. 

(10) (1880) 7 Q B. D. 147 at p. 150; 50 L. J. M. 

T * 087J 2i) R« 742, 14 Cox. C. C. C07| 

4o J. P. 666 . 

(ID (1893) 17 Cox. C.C. 628. 

(12) (1850 ) 4 Cox. C. C. 164. 

(13) (1854) 6 Cox. C. C. 388. 
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when the accused was not yet in custody]. 

In 1885 Reg. v. Gavin (14) re-opened these 
questions. Then A. L. Smith, J., excluded 
a statement made to a constable, who ques¬ 
tioned his prisoner in a way that amounted 
to cross examination. He laid it down 
that a constable has no right to ask 
questions without expressly saying that the 
answers cannot be relevant evidence. In 

1893, Day, J. {.Reg. v. Braekenbnry (11)], 
declined to follow this decision, in a case 
when the question and answer preceded the 
arrest, and Cave, J., in Reg. v. Male (15), 
rejected a statement made by a prisoner in 
custody to a constable who had cross- 
examined him, saying merely that the 
Police have no right to manufacture evidence, 
though in 189G {Rex v. Goddard (16)1, he 
appears to have concurred in the admissibility 
of very similar matter. Two years later, 
Hawkins, J. {Reg. v. Miller ( 17)], allowed the 
accused’s answers to be proved against him, 
when he had been cross-examined before 
arrest, saying that he did not expressly 
dissent from Reg. v. Gavin (14) but that “every 
case must be decided according to the 
whole of its circumstances,” but in 1898 
Reg. v. Eisted (18), he excluded the answers of 
a prisoner in custody, on the authority of 
Reg. v. Gavin (14), saying that the constable 
was entrapping the prisoner and trying by a 
triok to set a broken-down case on its legs 
again. Since then the current of authority 
has run the other way. In Rogers v. Hi when 

(19), a case of questions before arrest, a 
Divisional Court, consisting of Russell, L. 
C. J., and Mathew, J., Judges not prone to 
lean against a prisoner, held that the state¬ 
ment was admissible and observed that 
Reg. v. Male (15) must not be takeD as laying 
down that a statement of the accused to a 
Police constable without threat or induce¬ 
ment is not admissible. There is no rule 
of law excluding statements made in such 
circumstances,” and in Rex v. Best (20), the 
Court of Criminal Appeal (including 

(14) (1885) 16 Cox. C. C. 656. 

(15) (1893) 17 Cox. C. C. 689. 

(16) (1896) 60 J. P. 491. 

(17) 18 Cox. C. C. 54. 

(18) (1898) 19 Cox. C. C. 16. 

(19) (1898) 67 L. J. Q. B. 526 78 L. T. 655; 62 J. 
P. 279; 19 Cox. C. O. 122. 

(20) (1909) 1 K. B. 692; 78 L J. K. B. 658; 100 
h. T. 622; 25 T. L. R. 280, 

w w s 


Channell, J.,) held that it is quite impossible 
to say that the fact that a question of this 
kind has been asked invalidates the trial,” 
adding that Reg . v. Gavin (14) is not a good 
decision. Here, however, it is to be observed 
that the actual decision was that under the 
proviso of section 4 of the Criminal Appeal 
Act, 1907, the Court would not interfere 
in that case. It did not expressly declare 
that statements of an accused, when in 
custody, in reply to a policeman’s questions, 
are always admissible evidence against him 
unless they are rendered involuntary by 
reason of hope or fear induced by a person 
in authority The point has been before the 
Court of Criminal Appeal more recently. I n 
1905 [ Rex v. Knight and Thayre (21)], state¬ 
ments were rejected, because obtained from the 
accused before arrest by means of a long 
interrogation by a person in authority over 
him. Channel], J., adverted thus to the 
case of questions put by a constable after 
arresting—“when he has taken anyone into 
custody ... he ought not to question the 
prisoner ... I am not aware of any distinct 
rule of evidence that, if such improper ques¬ 
tions are asked, the answers to them are 
inadmissible, but there is clear authority 
for saying that the Judge at the trial may 
in his discretion refuse to allow the answers 
to be given in evidence.” The same learned 
Judge in Rex v. Booth and Jones (22) in 1910 
observes; the moment you have decided to 
charge him and practically got him into 
custody, then, inasmuch as a Judge even 
cannot ask a question or a Magistrate, it is 
ridiculous to suppose that a policeman can. 
But there is no actual authority yet that if 
a policeman does a9k a question it is inad¬ 
missible; what happens is that the Judge says 
it is not advisable to press the matter;” 
and of this, Darling, J., delivering the judg¬ 
ment of the Court of Criminal Appeal, 
observes: ‘ the principle was put very clearly 
by Channell, J.” 

The learned trial Judge in the present oase, 
in addition to the argument of Counsel for 
the defence, had before him a case decided 
in 1908 by the Full Court at Hong Kong, 
Rex v. Wong Chin Kwai (1), in which the 
Knglish authorities up to that time were very 

fully examined. Before admitting the 

(21) (1905) 20 Cox. C. Q. 711; 69 J. P. 108; 21 T 
L. R. 310. 

(22) (1910) 5 Cr. App. Rep. 177, 179. 
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evidence of the appellant’s statement ho con¬ 
sulted Gompertz, J., who had been a party to 
that decision, and accordingly it is clpar that 
he admitted the statement only after the 
fullest consideration. The English Law is still 
unsettled, strange as it may seem, sir ce the 
point is one that constantly occurs in criminal 
trials. Many Judges, in their discretion, ex¬ 
clude such evidence, for they fear that nothing 
less than the exclusion of all such statements 
can prevent improper questioning of 
prisoners by removing the inducement !o 
resort to it. This consideration does not 
arise in the present case. Others, lees tender 
to the prisoner or more mindful of the balance 
of decided authority, would admit such state¬ 
ments, nor would the Court of Criminal 
Appeal quash the conviction thereafter 
obtained, if no substantial miscarriage of 
justice had occurred. If, then, a learned 
Judge, after anxious consideration of the 
authorities, decides in accordance with what 
is at any rate a “probable opinion” of the 
present law, if it is not actually the better 
opinion, it appears to their Lordships that 
his conduct is the very reverse of that 
violation of the principles of natural justice” 
w hich h as been said to be the ground for 
advising His Majesty’s interference in a 
criminal matter. If, as appears even on the 
line of authorities which the trial Judge did 
not follow, the matter is one for the Judge’s 
discretion, depending largely on his view 
of the impropriety of the questioner’s conduct 
and the general circumstances of the case, 
their Lordships think, as will hereafter he 
seen, that in the circumstances of this case 
his discretion is not shown to have been 
exercised improperly. 

Haying regard to the particular position 
in which their Lordships stand to ciimir.nl 
proceedings, they do not propose to intimate 
what they think the rule of English law 
ought to be, much as it is to be desired that 
the point should be settled by authority, so 
far as a general rule can be laid down where 
circumstances must so greatly vary. That 
must be left to a Court which exercises, as 
their Lordships do not, the revising functions 
of a general Court of Criminal Appeal 
L Clifford v. Emperor (26)]. Their Lord- 


Leave to appeal is not granted except where 
some clear departure from the requirements 
of justice” exists [Rielv. Reg. (24)]; norunless, 
by a disregard of the forms of legal process, 
or by some violation of the principles of natural 
justice or otherwise, substantial and grave in¬ 
justice has been done” \_In re Dillet (25).] It 
is true that these are cases of applications for 
special leave to appeal, but the Board has 
repeatedly treated applications for leave to 
appeal and the hearing of criminal appeals as 
being upon the same footing [ Rial's case (24) 
Ex prate Deeming (26)]. The Board cannot 
give leave to appeal where the grounds 
suggested could not sustain the appeal itself; 
and, conversely, it cannot allow an appeal 
on grounds that would not have sufficed for 
the grant of permission to bring it. Misdirec¬ 
tion, as such, even irregularity as such, 
will not suffice Ex parte MacOrea (27). There 
mu9t be something which, in the particular 
case, deprives the accused of the substance 
of fair trial and the protection of the law, or 
which, in general, teuds to divert the due 
and orderly administration of the law iuto a 
new course, which may be drawn into an evil 
precedent in future [fteg. v. Bertrand (28)]. 

Their Lordships were strongly pressed in 
argument with tbecaseof Makinv. Attorney- 
General jor New South 1 Vales (29) iu which 
Lord Herschell, L 0 , delivered an elaborate 
exposition of the principles on which a Court 
of Criminal Appeal should act. Although in 
that, case these observations are technically 
obittr dicta, since the Board held that, the evi¬ 
dence complained of at thetrial had been righty 
admitted, they are most weighty in them¬ 
selves, and they have since beeu adopted by 
the Court, of Criminal Appeal in Rex v. Dyson 
( .0) though with some later qualification. 
In Mukin's case (29), however, their Lordships 
lad to determine the true construction of 
section 421 of the New South Wales Act, 46 

\ ictoria. No. 17, which in defining a strictly 

U’O USS5) 10 A. C. 075; 55 L. J. P. C. 3$; 54 L. 
T. 330; 10 Cox. 0. C. -IS. 

C-’5> (1SS7) 12 A. 0. 459; 50 L. T. 015; 30 W. R. 

M; 10 Cox. C. C. 241. 

•-0) (1S92 ) A. O. 422. 

U’7) (lS93) A. C. 340; 1 R. 375; 09 L. T. 734; 17 

i ox. 0. C. 702. 

OS) (is 17 1 Ui 1,. T, ( N . 9 /, 752 . 10 Cox Q' c. 618) 

’ lj - *'• >’■ r 1 >’■ 0. 5 20; 10 W. K. 9; 4 Moore P. 
( • I.X. sA 400. 


sl VoQ f \ P 9o C r fcl w, hafl been repeatedly defined. 

N. 11; 1G Bom. L, 1{. 1 ; 12 A. I,. .1. To; i. M r' S V ll S ‘ U VV ,V 57; L l> - 0. 41, 6 R. 873; 

19 C. L. J. 107; ISO. w. N. 374; 15 (V / , , U ~ A ' " S; 17 1 »’• 0. 704; 53 J. P. 14S. 

B»r. L. T. 37. ’ ' ’ 1 1 ■ 1 - \M) _U908) 2 K. 1). 454; 77 L. J. K. 1). 813; 99 L. 

1 * “ 0l » ‘-‘LI. 303; 24 T. L. H. 053; 21 Cox. 0. 0. 669. 
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appellate jurisdiction in criminal matters 
provided that no conviction or judgment 
thereon shall be reversed, arrested or avoided 
in any case so stated, unless for some sub¬ 
stantial wrong or other miscarriage of justice.” 
It was held there that to transfer the deci¬ 
sion of the guilt of the accused; from a Jury 
acting on oral testimony, to an Appellate 
tribunal, possessing that testimony only in 
writing, cannot be said to involve no mis¬ 
carriage of justice, and hence that a Court 
of Criminal Appeal is not entitled to dismiss 
the appeal by re-trying the case on shorthand- 
notes, or by holding that, if the trial Judge 
had excluded the evidence, which he wrongly 
received, the verdict would probably have 
been the same. In other words such a pro¬ 
viso is not to be construed as investing a 
> statutory Court of Criminal Review with the 
functions of the original trial Judge and 
Jury. This is a very different matter from 
the duty of this Board in advising His 
Majesty as to the exercise of his prerogative 
in relation to facts as they are made to 
appear to this Board by admissible material. 
Even in Makings case (29), however, re¬ 
servation was made of cases “ where it is 
impossible to suppose that the evidence 
improperly admitted can have had any in¬ 
fluence on the verdict of the Jury,” and 
this reservation is not to be taken as ex¬ 
haustive. In England, where the trial Judge 
has warned the Jury not to act upon the 
objectionable evidence, the Court of Criminal 
Appeal, under the similar words of the 
Criminal Appeal Act, 1907, section 4, may 
refuse to interfere, if it thinks that the 
J ary, giving heed to that warning, would 
have returned the same verdict [ Rex v. Lucas 
(31); Rex v. Stoddart (32); Rex v. Norton 

(33); Rex v. Loates (34); Rex v. Wilson (35)], 

or where evidence has been admitted in¬ 
advertently or erroneously, which is inad¬ 
missible but of small importance [Rex v. 
Westacott (36) Rex v. Mullins (37)] 
or most unlikely to have affected 

(31) 1 Cr. App. Rep. 234. 

(32) (1909) 73 J. P. 348; 53 S. J. 578; 25 T. L. 

R. 612. 

(33) (1910)2 K. B. 496 at p. 501; 79 L. J. K. B. 
766; 102 L. T. 926; 74 J. P. 375; 54 S. J. 602; 26 T. L. 

R. 550. 

(34) (1910)5 Cr. App. Rep. 193. 

(35) (1911) 6 Cr. App. Rep. 207. 

(36) 1 Cr. App. Rep. 248. 

(37) (1910) 5 Cr. App. Rep. 13. 


the verdict [Rex v. Solomon (38)]. Where 
the objectionable evidence has been left for 
the consideration of the Jury without any 
warning to disregard it, the Court of 
Criminal Appeal quashes the conviction, if 
it thinks that the Jury may have been 
influenced by it, even though without it 
there was evidence sufficient, to warrant a 
conviction [Rex v. Fisher (39)]. The rule can 
hardly be considered to be settled, but at 
any rate it seems to go so far as to sub¬ 
stitute highly improbable” for “impos¬ 
sible” in Lord Kerschell’s reservation above 
quoted. 

Their Lordships think that the jurisdic¬ 
tion, which they exercise in appeals in 
criminal matters, involves a general con¬ 
sideration of the evidence and of the circum¬ 
stances of the case in order to place the 
irregularities complained of, if substantiated, 
in their proper relation to the whole matter. 
The facts of the present case must, there¬ 
fore, be stated. They are briefly as fol¬ 
lows: — 

During the hot weather of 1912 the 
sepoys of the 126th Baluchistan Regiment 
at Shameen lived and slept a great deal in 
the open air. The camp was near the Central 
Avenue, shaded by trees and lit by the 
electi ic light standards in the Avenue. On 
the night in question the native officers, 
including Subadar Ali Shafs, were sitting 
in chairs near the road. Ibrahim and three 
other sepoys were not far off iu a group 
playing cards. The time was about 10-30 p.m. 
The Subadar went up to them, aocused 
them of gambling, searched them, 
took away $3*80 of Ibrahim’s money and 
ordered them to be confined to the lines. 
He abused Ibrahim with offensive language, 
against which Ibrahim protested, and then 
returned to bis chair. A little time after¬ 
wards the sentry saw a man going into the 
camp itself to the place where the men’s 
rifles were kept, and gave an alarm. A 
shot was fired, and the Subadar, after call¬ 
ing to the guard to turn out, and walking 
a few steps, fell dead, a bullet having passed 
through his body. Almost at once a man 
was seen a few paces from the sentry, 
standing behind a tree aod pointing his 

(38) (1909) 2 Cr. App. Rep. 80. 

(39) (1910) 1 K. B. 149; 79 L J. K. B. 187;* 102 L. 

T. Ill; 74 J. P. 104; 26 T. L. R. 122. 
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rifle in the direction of the place where 
the native officers were sitting. This last 
significant fact was elicited by the Jury them* 
selves. He was immediately seized and prov¬ 
ed to be Ibrahim. He had his own service 
rifle in his hand, identified by its number. 
Five rounds, enough to till one clip, were 
missing from his bandolier. Four cartridges 
were in the magazine of his rifle, the 
bolt of which was open; one, empty and 
still hot, was found on the ground. The 
rifle was fouled from recent discharge. 
No one else with a rifle was seen outside the 
camp when Ibrahim was seized. 

This story, which did not depend at any 
point on the evidence of one witness only, 
was amply corroborated in various ways. 
Beyond an indefinite suggestion that Ibrahim 
had been instigated to commit this crime, 
which came to nothing, the only attack on 
ihe witnesses was founded on discrepancies 
between them in matters of detail, or on 
the suggestion that they had amplified their 
evidence between the first trial, wheu the 
Jury disagreed, and the second, [t appears 
to their Lordships that a clearer case there 
could hardly be, and that it would be the 
merest speculation to suppose that the Jury 
was substantially influenced by the evidence 
of what Ibrahim said to Major B irrett. 
If not impossible, it is at any rate highly 
improbable, that this should have been so, 
and when the preponderance of unquestioned 
evidence is so great, their Lordships cannot 
in any view of the matter conclude that 
there has been any miscarriage of justice, 
substantial, grave or otherwise. They will 
humbly advise Mis Majesty that the appeal 
should be dismissed. 

Appeal dismissed. 

oolicitors for the Appellant: Messrs. Lmqlois 
Harding , Warren Sf Tate. 

Solicitors for the Respondent: Messrs. 
button, Ommanney Rendall. 


PUNJAB CHIEF COURT. 
Criminal Appeal No. 556 op 1913. 
October 30, 1913. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Chevis. 

E MPifiROR— Appellant 


versus 

SHIBBAN— Respondent. 

Excise Act (XII of 1896,1, ss. 44, 57 —Police officer , 
invested with powers under section 44, whether Excise 
Officer for purposes of section 57. 

A Police Officer invested with powers of an Excise 
Officer under section 44 of the Exciso Act, is to be 
deemed an Excise Officer for the purpose of section 
57 of that Act, because he is an Excise Officer for the 
purposes of sections 30, 37 and 38 of the Act. 

Queen-Em press v. Chet Singh, 22 P. R. 19C0 Cr.; 
40 P. L. R. 15)01; Queen-Empress v. Sundar Singh 
8 P. R. 1901 Cr ; 70 P. L. R. 19ul; Quecn-Empress v! 
Mnhundn, 20 A. 70; and Emperor v. Lachmi Xarain 
30 A. 377, 8 Cr. L. J. 5; A. W. N. (1998; 157; 5 A. L. J. 
411, followed. 

Emperor v. Nindnr Singh, 0 Ind. ‘"as. 717, 11 Cr. L. 
J. 394, 27 P. XV. N. 1910 Cr., 181 1\ I,. R. 1910, 13 P, 
R. 1910 Cr.: and I’irag v. Queen-Empress, 9 P. R* 1897 
Cr., distinguished. 


Appeal from the order of the Magistrate, 
2nd class, Delhi, dated the 15th May 1913, 
acquitting the respondent. 

Mr. 0. Sevan Pet man , (Government 
Advocate), for the Appellant. 

Mr. M. Iftikhar Ali , for the Respondent. 

JUDGMENT.—This is an appeal by the 
Local Government under section 417, 
Criminal Procedure Code, from the order of 
the Magistrate, second class, Delhi, acquitting 
the lespondent of the offence under section 4S 
of the Excise Act, 1S96, with which he was 
charged. 

The Magistrate was apparently satisfied 
that the respondent, was actually in possession 
of cocaine contrary to the provisions of 
section 4S of the Act, but he acquitted him 
on the giound that under section 57, the 
Court could not take cognizance of the offence 
except, on the complaint or report of the 
Collector or an Excise Officer. It. appears 
that, the respondent was arrested by a Sub- 
Inspector ot Police and was taken iu accord¬ 
ance with the provisions of section 41 of the 
Act to the Magistrate for trial. Under the 
notifications of the Local Government made 
under section 44 of the Act, the Sub-iuspeofcor 
was an Excise Officer for all pm poses 
connected with the excise powers conferred 
on Exciso Officers by sections 36, 37 and 38 
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of the Act. Under section 37 the Sub-In¬ 
spector had power to arrest any persou hav¬ 
ing in his possession any article liable to 
confiscation under the Act and under section 
41 he was bound within 24 hours after such 
arrest to make a full report of all the 
particulars to his official superior and to 
take the person arrested with all convenient 
despatch to a Magistrate for trial. It has 
been held in a series of cases that under these 
circumstances a Police Officer, invested with 
powers of an Excise Officer under section 44, 
is to be deemed an Excise Officer for the 
purpose of section 57 [see Queen-Empress v. 
Chet Singh (1); Queen-Empress v. Sundar 
Singh (2); Queen-Empress v. Makunda (3) 
and Emperor v. Lachmi Narnin (4).] 

The learned Pleader for the respondent 
relies on Emperor v. Niadar Singh (5) and 
Pirag v. Queen-Empress (6), and argues 
that Police Officers, who are invested with 
powers under section 44, have merely the 
power of arrest of offenders and seizure of 
property conferred on Excise Officers by 
sections 36, 37 and 38. The authorities cited 
by him do not support this contention. In 
those cases it was held that the Court could 
not take cognizance of an offence in respect 
of which Police Officers, invested under 
section 44, had no power to act under sections 
36, 37 or 38, and that consequently a com¬ 
plaint or report of a Collector or an Excise 
Officer was an essential condition precedent to 
the Court taking cognizanc9 of such an 
offence. 

The authorities cited by the learned 
Government Advocate are directly in point 
and following them, we must accept this 
appeal and set aside the order of acquittal. We 
direct that the record be returned to the 
Magistrate in order that he may dispose of 
the case upon the merits. 

Appeal accepted. 

(1) 22 P. R. 1900 Cr., 46 P. L. R. 1901. 

(2) 8 P. R. 1901 Cr , 76 P. L. R. 1901. 

(3) 20 A. 70. 

(4) 30 A. 377; 8 Cr. L. J. 5; A. W. N. (1908) 
157; 5 A. L. J. 4r44. 

(5) 6 Ind. Cas. 717; 13 P. R. 1910 Cr., 1 l Cr. L. J. 
394; 27 P. W. R. 1910 Cr., 181 P. L. R. 1910. 

(6) 9 P. R. 1897 Cr. 


LOWER BURMA CHIEF COURT. 
Criminal Reference No. 84 of 1913. 

February 2, 1914. 

Present: —Mr. Justice Hartnoll, Otfg. Chief 
Justice, and Mr. Justice Ormond. 
SEENA M. HANIFF & CO. by its manag¬ 
ing partner S. C. GHOSH— Applicant 

t ersus 

LIPTONS LIMITED by its duly authorised 
agent W. CUFFE— Respondent. 

Penal Code (Act XLV of I860), ss. 482, 486— Mer¬ 
chandise Marks Act (IV of 1889J, ss. 6 , 7—Person — 
Limited Company—Liability of, to be convicted and 
punished TPorrfs “he” and “ whoever ”, meanings of — 
Mens rea— Innocence—Proof— Interpretation of Statutes 
—Ambiguous language—Penal act. 

A body corporate can be lawfully prosecuted and 
on conviction punished for an* offence under sec¬ 
tion 482 or section 486 of the Indian Penal Code. 

The word “he” in sections 6 and 7 of the Indian 
Merchandise Marks Act includes “she” and “it”. 

Per Hartnoll, Offg. C. J.— The word “whoever” in 
sections 482 and 486, Indian Penal Code, does not refer 
only to a definite individual or definite individuals 
and can apply to a corporate body. 

Where the language of a Statute is not clear, to 
ascertain the real meaning the cause or necessity 
of the law being made should be considered. 

Every clause of a Statute should be construed with 
reference to the context and the other olauses of the 
Act so as, so far as possible, to make a consistent 
enactment of the whole Statute or series of Statutes 
relating to the subject-matter. 

Under sections 482 and 486, Indian Penal Code, the 
prosecution has not to prove the mens rea ; and, as the 
burden of proving innocence is thrown on the ac¬ 
cused under those sections, when once a prima 
facie case has been established, a Limited Company, 
when accused, can prove its innocence by the 
evidence of its agents or servants or otherwise as it 
thinks fit. 

Per Ormond, J. —The word “whoever” with whioh 
sections 482 and 486 begin means the same thing as 
“every person -who” in section 2 (2) of the English 
Merchandise Marks Act and shows that the provisions 
of the sections apply to persons generally. 

The scope of a penal section in an Act would (so far 
as the language is concerned) be the same whether 
it began with the words “every person who” or with 
the word “whoever” unless, the word “person” is 
defined so as to have a more restrictive or a more 
extended meaning than it in fact has. Limited Cora- 
panies are not excluded from the operations of sec¬ 
tions 482 and 486, Indian Penal Code, and there 
is nothing inherent in the nature of a Limited Com¬ 
pany which would prevent it from proving its iu- 
nocence either by showing that it acted without 
intent to defraud under section 482, or under sec¬ 
tion 486 in any of the ways prescribed in that seotion. 

Starey v. Chilworth Gunpowder Company (1889) 
24 Q. B. D. 90; 59 L. J. M. C. 13; 62 L. T. 73-38 
W. R. 204; 17 Cox, C. 0. 55; 54 J. P. 436; hirshen. 
boim v. Salmon and Qluckstein Limited, (1898) 
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2 Q. B. I). 19; 02 J. P. 439; 07 L. J. Q. B. 001; 78 L. T. 
658; 14 T. L. R. 395; 40 W. R. 573; 19 Cox, C. C. 127; 
Pea via, Gvnston and Tec La. v. Ward; Hcnnen v. South¬ 
ern Counties Dairies Co., Ltd., (1902) 2 K.B. 1; 71 L. J. 
K. B. 050; GO J. P. 774; 87 L. T. 51; 18 T. L. R. 538; 
20 Cox, C. C. 279, considered and followed. 

FACTS appear from the following 
reference, made by Mr. Justice Twomey, 
under section 11 of the Lower Burma Courts 
Act: — 

The complaint was of an offence under 
section 482, Indian Penal Code, “using a 
false trade or property mark”, but the 
Magistrate in his order of discharge refers 
to it as a complaint under section 4S6, “sell¬ 
ing or possessing goods with a counterfeit 
trade or property mark.” This discrepancy 
is, however, immaterial, for the same 
question of law arises in both cases, namely, 
whether a Limited Company is liable to pro¬ 
secution for the offence. The Distriot Magis¬ 
trate decided that it is not 

No Indian cases bearing on the question 
have been cited. But there are many 
English cases showing that though a 
Corporation aggregate cannot be guilty in 
ordinary cases of a criminal offence, it may 
be indicted for libel or for nuisance, and 
wherever a duty is imposed by Statute in 
such a way that a breach of the duty 
amounts to disobedience of the law, then, 
if there is nothing in the Statute either 
expressly or impliedly to the contrary, a 
breach of the Statuto is an offence for which a 
Corporation may be indicted. [Lord Halsbury’s 
Laws of England, Vol. 8, page 391, See also 
Archbold’s Criminal Pleading, 24th Edition, 
page 7]. It has also been held that it is impos¬ 
sible now to apply the maxim as to mens tea 
generally to all Statutes and it is necessary to 
look at the object and terms of each Act to see 
whether and how far knowledge or a 
particular intent is of the essence of the 

offence created. [Case given in Archbold on 
Pleading, 24th Ed., page 21]. As pointed out 
in Maxwell’s work on the Interpretation of 
Statutes [4th Edition, page 153], there is 
now a large body of Municipal Law which has 
been framed in such terms as to make an act 
criminal without any mens reu. 


Sections 482 and 4SG, Indian Penal Code 
are based upon section 2 of t | le E , 

Merchandize Marks Act, 1SS7, and sectio, 

480 follows closely the wording of section ‘> 
sub-section 2. In neither case it is liecessan 


for the prosecution to establish that mens rea 
is involved to the extent that the accused can 
rebut the charge against him by proving 
that he acted “without intent to defraud”, 
(section 21, English Statute, and seotion 482, 
Penal Code), or that he acted “innocently”, 
(seotion 2 (2), English Act, and section 486 
of the Penal Code). With reference to the 
word “defraud” in the English Statute it has 
been held in Stnrey v. Ghilworth Powder 
Company (1) that it is not used in 
the sense of putting off a bad article on a 
customer in order to get money unfairly. 

The Act is direoted against the abuse of 
trade-marks, and the putting off on a 
purchaser of, not a bad article, but an artiole 
different from that which he intends to 
purchase aud believes that he is purchasing”, 
also as regards the word “innocent” contem¬ 
plated by the Act, is merely innocence of 
an intention to infringe that Act of Parlia¬ 
ment. [Per Channell, J. in Christie , Alanson 
and Woods v. Cooper (2)]. 

In Storey v. Ghilworth Gunpowder Com- 
P a nv Q), the Company was held 
guilty of the offence of applying a false 
trade description to certain gunpowder 
supplied by them under a contract and it 
was held that the Company acted with intent 
to defraud within the meaning of section 2 
(1). It was not contended in that case 
that it would be impossible for a body 
corporate to prove such a defence as 
absence of fraudulent intent and the learned 
Judges Coleridge, L. C. J., and Mathew, J., 

appaiently saw no such objection to the 
prosecution. 


II Iiui iin Lllon 


ui ixiTsrieuuvim y. salmon 
and Gluckstein Limited (3), Salmon and 
Ghuckstein Ld. were found guilty of an 
offence under section 2 (2) in having sold 

goods under a false trade description. 

1 hey sold as “guaranteed hand made” 
cigarettes which were in fact maohiue made. 
1 he Coint consisting of five Judges, Lord 
Russel, L. C. J , presiding, found that the 

t onipany had acted deliberately and not “in- 
nooently”. 

... i'i' 99 ' P 1 !’■ B - D 9 °i 59 L - T - M- c. 13: 63 L. 

1 ; 7.• I{ - '' o. c. 55 : m j. r. 436. 

1 ~ ,-<V> u V l! 0 iV - >2: 09 L - k)- B. 70S; 64 

•. • • K - lt5; 83 L - T - : >b i« t. l. r 423 . 

601 U r n- ~.S- 1! - n - 19; 62 r -4S9; 67 L J. Q. B. 
Co-1 C 0 oi ,XSi 11 T ' L ’ K ' S95 > 46 W-. R. 573; 16 
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In the same year in the case of Coppen v. 
Moore (4) the construction of the Merchan¬ 
dize Marks Act was further considered as 
regards the criminal liability of a master 
for acts done by his servants in contraven¬ 
tion of the Act when such acts were done 
by the servants within the scope or in the 
cause of their employment. A Bench of 
six Judges, Lord Russell, L. C. J. presiding, 
held that it was clearly the intention of the 
Legislature to make the master criminally 
liable for such acts unless he was able to 
rebut the prima facie presumption of guilt 
by one or other of the methods pointed out 
in the Act. The Lord Chief Justice said: 
“We oonceive the effect of the Act to be to 
make the master or principal liable crimi¬ 
nally (as he is already, by law, civilly) forthe 
acts of his agents and servants in all cases 
within the sections with which we are dealing 
where the conduct constituting the offence 
was pursued by such servants and agents 
within the scope or in the course of their 
employment, subject to this: that the master 
or principal may be relieved from criminal 
responsibility where he can prove that he had 
acted in good faith and had done all that it 
was reasonably possible to do to prevent 
the commission by his agents and servants 
of the offences against the Act. 

Readingthe judgment in Coppen v. Moore( 4) 
with the judgment in the case of Kirshenboim 
v. Salmon and Qluckstein (3) it appears to me 
that a Limited Liability Company is on the same 
footing as aDy other master or principal 
and can be held liable to the same extent 
for the acts of its agents and servants in 
contravention of the English Merchandize 
Marks Act. The decision in Coppen v. Moore 
(4) is based on the view that having regard 
to the language, scope and objects of the 
Act the Legislature intended to fix criminal 
responsibility upon the master for acts done 
by his servants in the course of their 
employment, though such acts were not 
authorized and might have been expressly 
forbidden. See Maxwell, page 159. 

As mens rea , a particular intent or state of 
mind, is not of the essence of the offence, 
there is no reason why a Corporation should 
not be prosecuted like an individual master 


(1898) 2 O. B. D. 306; 62 J. P. 453; 67 L. J. Q. 
B. 689; 78 L. T. 520; 14 T. L. R. 414; 46 W. R. 620. 


or principal. By way of defence, it is open 
to the Corporation, as it is to the individual 
master, to prove good faith, i. e., the exercise 
of due oare and attention, and that all pos¬ 
sible steps have been taken by the Corpor¬ 
ation to prevent breaches of the Act by its 
agents and servants. 

For the respondents the later English 
cases Christie Manson and Woods v. Cooper 
(2) and Pearks , Ounston and Tee Ld. v. Ward; 
Hennen v. Southern Counties Dairies 
Company, Ltd. (5), have also been referred to. 
But I can find nothing in these cases to 
impair the authority of Salmon and 
Qluckstein*s case (3), although Mr. Justice 
Channell in an obiter dictum in Pearks, Ounston 
and Tee, Ltd. v. Ward; Bennenv. Southern Coun¬ 
ties Dianes Company, Ltd. (5) expressed some 
hesitation as to the criminal liability of a 
body oorporate under section 2 of the 
Merchandize Marks Act. 

It is clear that a Limited Company could 
be prosecuted and punished in Eugland 
for such an offence as that oharged 
against the respondent Company in the pre¬ 
sent case. 

The respondents, however, stand on much 
stronger ground in urging that the Indian 
Law at present differs in this respect from 
the law of England. 

In the English Statute the penal pro¬ 
visions run:—‘Every person who” etc., 

shall be guilty of an offence against this 
Act” and the word person” is expressly 
defined in section 3 so as to include “any 
body of persons, corporate or unincorporate.” 
The word is similarly defined in section 11 
of the Indian Penal Code, but in the penal 
provisions, sections 482 and 486, and indeed 
in the penal clauses throughout the Code 
the word “person” is not to be found. 
Each penal clause lays down that “ who¬ 
ever” commits the offence in question “shall 
be punished with” etc., etc., and though the 
Code defines “person,” the word “whoever” 
is left to be interpreted according to ordinary 
usage. It is equivalant to “any” person 
“ who ” or whatever person;” but the person 
contemplated in the word “whoever” accord¬ 
ing to ordinary usage is, I think, a natural 
person, i. e., an individual human being, and 

(5) (1902) 2 K. B. D. 1 at p. 7; 71 L. J. K. B. 656: 66 
J. P. 774; 87 L. T. 51; 18 T. L. R. 538; 20 Cox C C 
279. * ? 
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it does not connote a Corporation which is a 
‘ person” only in an artificial, technical, 
judicial sense. It is by no raeaus clear that 
the framers of the Code intended to exempt 
Corporations from punishment for offences 
under the Code. Indeed the use of the word 
person” in section 268, definition of the 
public nuisance, seems to point the other 
way, for in that section I think the word 
person” should be construed according to the 
definition in section 11. Moreover, the 
Chapter which begins with section 268 
includes several offences for which Corpora¬ 
tions can be prosecuted in England by virtue 
of the definition of person” in special enact¬ 
ments and in the England Interpretation Act, 
1889. But if the intention was to make 
Corporations liable for offences under the 
Indian Penal Code, I think it has been 
frustrated by the use of the form whoever” 
instead of any person who” or “every person 
who” in the penal clauses. It is true that 
section 11 of the Code lays down that every person 
shall be liable to punishment. But the learned 
Commentators on the Code agree in thinking 
that person” in this section has not the 
extended meaning given by section 11 and 


this view appears to me to be correct. 

It is suggested that in adopting the 
English Statute of 1887 to India the 
Legislature abstained from reproducing the 
form “every person who”, merely because 
the form “whoever” was already the common 
form in the penal sections of the Indian 
Penal Code. But it. might be argued with 
equal force that, the Indian Legislature in 
avoiding the use of the word “person” in the 
new sections enacted in 1S89, thus abandoning 
the English form, signified their intention 
to exempt bodies corporate from prosecution 
for offences relating to Merchandize Marks. 
Tf the form “every person who” had been 
used then these penal sections read with 
section 11 of the Code would have rendered 
odies corporate liable to prosecution 
India as they are in England. 

I note that though the form “whoever” is 

used in the penal clauses throughout the Penal 

Code this form is not universal in special and 
local Jaws. For examples of the use of t he 
form any person who”, reference may be made 

to the Sea Customs Act, 1878, Schedule of 
Chapter XVI, Nos. 8, 9, etc., Arms Act, 1878 
section 3, Excise Act, 1896, sections 46 to 52* 


in 


By virtue of the definition of “person” in the 
General Clauses Act it appears that unless 
where a contrary intention appears expressly 
or impliedly, a Corporation could be pro¬ 
secuted for offences against special and 
local laws where the form of the penal pro¬ 
vision is auy person who”, etc., or “every 
person who” etc. (Whitley Stokes* ADglo 
Indian Codes and Gour’s Penal Law of India. 
Notes on section 2, Penal Code). 

My opinion is, therefore, that the respond¬ 
ent company is not liable to prosecution 
for an offence under section 482 or section 
486, Ind ian Penal Code. But as the question 
is one of some public importance and as the 
learned Counsel engaged on both sides have 
asked me to refrain from passing final orders 
and to refer the question to a Bench under 
section 11 of the Lower Burma Courts Aot, 
I think it is expedient to take this course. I 
refer the question whether a body corporate 
can lawfully be prosecuted and on convic¬ 
tion punished for an offence under section 
482 or 486, Indian Penal Code. 

JUDGMENT. 

Hartnoll, Offg. C. J. — The question refer¬ 
red to us is whether a body corporate can law¬ 
fully be prosecuted and on conviction panished 
for an offence under section 482 or section 
486 of the Indian Penal Code. Mr. Justice 
Twomey ba9 found that in England a Limited 
Company such as the respondent Company 
can be prosecuted and punished for similar 
offences under the English Merchandise 
Marks Act, lbb/; and from the cases cited 
by him there cau be no doubt, as to the 
correctness of bis fiuding; but on a considera¬ 
tion of the word whoever” used in seotious 
4S2 and 486 of the Indian Peual Code, he 
has formed the opinion that in India the 
prosecution of a Coiupauy under those sec¬ 
tions does not lie. 

^ Sections 47S to 4S9 of the Iudiau Penal 
Code were enacted by sectiou 3 of the Mer¬ 
chandise Marks Act, 1SS9, and in enacting 
the penal sections amongst them the word 
whoever” is used and not the words “any 
person who.” The word “whoever*' is U 9 ed 
throughout the Penal Code in its penal sec- 
turns. Section 11 of the Peual Code defines 
the word person” thus: “The word ‘person’ 
includes any company or Association or body 
of persons whether incorporated or not." 
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If the words “any person who” were used 
in sections 482 and 486 of the Penal Code, 
there is no doubt that there would be much 
stronger ground for holding that a Compauy 
could be prosecuted under those sections; 
but it is argued that the word whoever” 
can only refer to a definite individual or 
definite individuals, and cannot apply to a 
corporate body. It may possibly be said that 
the word “whoever” may be held to include 
a body of persons associated together iu 
their collective capacity for the purpose of 
trade but, on the other hand, taking the 
word in its strict grammatical meaning 
it may be said that it cannot have any 
such meaning. Assuming that this is so, 
then it appears to me that there is an 
ambiguity in the Penal Code. Section 11 
may be said to render a Company criminally 
liable in certain classes of cases, whereas the 
use of the word “whoever” in the penal 
sections relating to such cases reuders it 
impossible to punish them. To take a 
concrete instance, section 268 of the Penal 
Code says: “A person is guilty of a public 
nuisance who does aDy act or is guilty of 
an illegal omission which causes any common 
injury, danger or annoyance to the public or 
to the people in general who dwell or occupy 
property in the vicinity.” Taking the defini¬ 
tion of the word “person” in section 11, it 
would certainly appear that a Company can 
be guilty of a public nuisance, but in the 
ensuing penal sections as the word who¬ 
ever” is invariably used, a Company cannot 
be punished. If the language of the 
Penal Code were clear and unambiguous 
as to whether a Company can be pro¬ 
secuted or not, it should, beyond doubt, 
be obeyed; but where there is an ambiguity 
or the language is not clear it is a well- 
known principle that to ascertain the 
real meaning, the cause or necessity of the 
law being made should be considered. ^Again, 
it has been said that every clause of a Statute 
should be construed with reference to the 
context and the other clauses of the 
Act so as, so far as possible, to make 
a consistent enactment of the whole Statute 
or series of Statutes relating to the subject- 
matter. 1 Per Lord Davey in Canada Sugar 
Refining Co. Ltd. v. The Queen (6)J. Now 
(6) (1898) A. C. 735 at p. 741; 67 L. J. P. C. 126; 79 
L. T. 146; 14 T. L. R. 545. 


applying these principles to the present case 
Act IV of 1889 of the Indian Legislature 
is named. “An Act to amend the law relating 
to fraudulent marks on merchandise.” It 
clearly has the object of protecting the public 
in its purchases so that they be not 
deceived by false trade descriptions, and 
another of its objects is clearly the pro¬ 

tection of honest trade, for instauoe the 
prohibition of one trader using the mark 
of another or a similar mark with a view 
to selling his goods as those of such 

other firm. When Act IV of 1889 

was enacted the General Clauses Act (I 
of 1863) was in force and “person” is 

defined in section 2 (3) of it as follows: — 

“Person” shall include any Company or 
Association or body of individuals whether 
incorporated or not. Act I of 1868 was 
repealed by the General Clauses Act, 1897, 
but section 4 (1) of this latter Act applies 
this definition, unless there is something 
repugnant in the subject or context, to all 
Acts of the Governor-General in Council 
made after the third day of January 1868. 
It, therefore, applies to the Lndian Merchan¬ 
dise Marks Act, 1889, subject to the above 
proviso. Section 6 of hat Act says that, 
if a person applies a false trade description 
to goods he shall, subject to the provisions 
of the Act and unless he proves that he 
acted without intent to defraud, be 
punished according to law. The section is 
analogous to section 482 of the Penal Code, 
except that one deals with a false trade 
description and the other with a false trade 
or property mark. Similarly, section 7 of 
the Indian Merchandise Marks Act makes a 
person punishable who sells or exposes or has in 
his possession for sale or any purpose of trade 
or manufacture any goods or things to which 
a false trade description is applied, unless 
he proves certain facts. It is similar to 
section 486 of the Indian Penal Code except 
that that section refers to counterfeit trade 
or property marks. The facts by which 
an accused is allowed to prove his innocence 
are the same in section 486 of the Penal 
Code as in section 7 of the Indian 
Merchandise Marks Act. Now there is 
nothing, in my opinion, repugnant in the 
subject or context in sections 6 and 7 of 
the Indian Merchandise Marks Act to prevent 
a “person” including a Company. There are 
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many Companies now-a-days and it is 
just as important to protect the public and 
other traders against their dealings as to 
protect them from the dealings of indivi¬ 
duals. It may be argued that as the word 
^ he” is used in referring to the word 
person” in sections 6 and 7 of the 
Indian Merchandise Marks Act, and that 
as under section 13 of the General Clauses 
Act though the word “he” includes the 
word she,” it does not include the word 
it”, it is repugnant to the context to give 
the word person” iu these two sections 
the extended meaning given to it by the 
General Clauses Act. But, in my opiniou, 
there is no substance in such an argument. 
1 he meaning to be attached to the word 
he in sections 6 and 7 of the Indian 
Merchandise Marks Act seems to be a 
question of grammar. Giving the word 

iu those seotious the extended 
enacted for it in the General 
Act, in Subsequently referring 
menus of a pronoun the predomi¬ 
nating pronoun^ he would be used and this 
would include she” and it.” It would not be 
necessary to refer to the word “person” by 
the words he, she and it” whenever it be* 
came Deoessary to use a pronoun. To take an 
analogous sentence, “if one feels tired, he 
cannot work”. Here the word 4 one” may be 
either of the masculine or feminine gender, 
and yet iu referring to it the pronoun “he” is 
used, not both “he and she”. For the above 
reasons I can see no reason why a Company 
cannot be prosecuted and punished uuder 
sections 6 and 7 of the Indian Merchandise 
Maiks Act, and if this is permissive it would 
be very incongruous to hold that a Company 
m hable to punishment in respect of dealings 
with false descriptions, whereas it is not so 
liable in dealings with false trade and pro¬ 
perty marks It seems to me that the inten¬ 
tion of the Legislature must have been to 
render a Company liable, or not liable, as the 
case may be, in respect of both classes 
of dealings, and as it has, in my opinion 
dearly made a Company liable with respect to* 
one class, the intention was, no doubt, to 
render them liable in respect of the other 

be r0memb ered that sections 
132 and 486 of the Penal Code are enacted in 
seotion 3 of the Indian Merchandise Marks 
Act just before sections 6 and 7 of it and 
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that when the Indian Merchandise Marks Aot 
was enacted the General Clauses Act I of 1868 
wasinforce which defined the word “person” 
as set out by me above. But learned Coun¬ 
sel for the respondent Company argued that 
sections 482 and 486 of the Penal Code were 
notapplicabletoCompanies as a Company, can 
have no mens rea and so is unable to prove 
absence of intent to defraud and those facts 
set out in section 486 establish innocence. 
Though the argument was not expressly 
raised in the cases of Starey v. Chilworth 
Qunpoiveder Co. (1) and Kirshenboim v. 
Salmon and Qluckstein Limited (3), yet 
it is not mentioned by the learned and 
eminent Judges who decided those cases, 
and if there was any substance in it, it is not 
probable that it would have escaped attention. 
In the case of Pearhs , Guns ton and Tee Ld. v. 
Ward\ Hennen v. Southern Counties Paines 
Company , Ltd. (5), Channel!, J., consider¬ 
ed the same argument in respect to sections 3 
and 5 of the Sale of Food and Drugs Act, 1875, 
and though he did not decide the question 
definitely, iu an obiter dictum he said that 
he was inclined to think that a Corporation 
would come under section 3 as well as 
under section 6. It is clear that the pro¬ 
secution, has no mens rea to prove under 
sections 482 and 4S6 of the Indiau Penal 
Code and as the burden of proviug innocence 
is thrown on the accused uuder those 
sections when once a prima facie case has 
been established, I can see uo good reason 
why it caunot do so by the evidence of its 
agents or servants or otherwise as it thinks fit. 

1 would auswer the question referred iu 
the affirmative. 

Ormond, J.— Section 6 of the Indian 
Merchandise Marks Act and section 2 (1) (d) 
of the English Act both make the applying 
of a false trade description by a “person” 
an offence unless he proves that he aoted 
without intent, to defraud. Both seotion 486, 
Indian Penal Code, and section 2 (2) of the 
nglish Merchandise Marks Act make it an 
o euce to sell or to have in possession goods 
to which a counterfeit (or forged) trade mark 
is applied unless he proves that otherwise 
he had acted innocently,” but seotion 2 (2) 
o t .e English Act begius with the words 

eveiy peison who” and section 486, Indian 

Lode, begins with the word “whoever.” 
o woid whoever” means the same 
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thing as “every person who” and shows that 
the provisions of the section apply to persons 
generally. The scope of a penal section in 
an Act would (so far as the language is 
concerned) be the same whether it began 
with the words ‘‘every person who” or 
with the word “whoever,” unless the 
word “person” is defined so as to 
have a more restricted or a more extended 
meaning than it, in fact, has. In law, a 
Corporation (which includes a Limited 
Company) is a person, apart altogether from 
any General Clauses or Interpretation Acts, 
and if from the language of a section, its 
provisions apply to persons, generally a 
Limited Company, being a person, would be 
included, unless there was something to show 
that the section was not intended to apply to 
such a person. Moreover, there is, I think, a 
clear indication that the Indian Legislature 
intended that the word “whoever” in sections 
492 and 496, Indian Penal Code, should have 
the same meaning and scope a3 the words 
“every person who,” for these sections were 
inserted in the Indian Penal Code by section 
3 of the Indian Merchandise Marks Act, and 
section 6 of that Act, whioh begins with the 
words “If a person”, makes it an offence to 
apply a false trade description, it would be 
unreasonable to suppose that by the use of the 
word “whoever” a more restricted scope was 
intended in section 3 than was intended in 

section 6. 

As to the possible argument that the 
language in both the English and Indian 
Acts shows that a Corporation was not^ in¬ 
tended to be included, because the word he 
is used and the fact that under the General 
Clauses Act and the English Interpretation Act, 
though “he” would include ‘she,” the word 
“he” would not include “it,” in my opinion it 
would be correct to say “a ^male, female or 
artificial person who,” (not who or which ), 
and it would be correct to say if a male, female 
or artificial person does so and so, he shall 
(not “he, she or it shall”). This point was 
not'.noticed, or probably was thought not worth 
considering, in the two cases of Storey v. 
Ohilworth Gunpowder Goy. Ltd. U) a™ 
Rirshenboim v. Salmon and Qluckstem Ltd , UD- 
In my opinion the language in sections 4b*-. and 

486, Indian Penal Code, does not exclude a 

Limited Company. . , 

We (some then to the question whe- 


ther there is anything to show that a 
Limited Company was inteuded to be ex¬ 
cluded from the operation of sections 482 
and 486, by reason of the inherent nature of 
a Limited Company or of the object of the 
sections. The object of the sections is to 
prevent the use of a false trade-mark and 
the selling of goods marked with a false trade¬ 
mark. It is obvious that a Limited Company 
could do such things, and, therefore, it would 
prima facie oome within the object of the 
sections. But it can act only through its 
agents. It is clear I think from the decision 
in Goppen v. Moore (4) that upon a true 
construction of these sections the master was 
intended to be made criminally responsible 
for acts done by his servants in contravention 
of these provisions, where such acts are done 
within the scope or iu the course of their 
employment, uuless he is able to rebut the 
prima facie presumption of guilt by one or 
other of the methods pointed out in the 
sections. It is contended that a Limited 
Company as such could not prove an absence 

of mens rea under sections 482 and 486 
inasmuch as it has no mind. But because 
it can act only through its agents—if it 
proved that its agents acted without intent to 
defraud under section 482, or that its agents 
had fulfilled the conditions mentioned in 
clauses (a) and (6) or (c) of section 485, 
as the case might be, it would prove its own 
innocence. The two cases of Storey v. 
Ohiiwortli Gunpowder Oompany , Ltd. (1) and 
of Rirshenboim v. Salmon and Gluckstein 
Limited (3) are instance of a Limited 
Company having been convicted under the 
English provisions which correspond to sec¬ 
tions 482 and 486, Indian Penal Code. In 
the first case the Justices held that there 
was no false trade description within the 
meaning of the Statute, aud that there 
had been no intent to defraud on the part 
of the Company, inasmuch as the gunpowder 
delivered was as good as the powder com 
tracted for. It was held that the sup¬ 
plying of goods bearing a false trade des¬ 
cription would be a “fraud” within the mean¬ 
ing of the Statute although there was no 
intention to cheat, and the case was re¬ 
mitted to the Justices to determine whe¬ 
ther the Company had acted without in¬ 
tent to defraud or that having taken all 
reasonable precautions agaiust committing an 
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offence they had no reason to suspect the 
genuineness of the trade description, or that 
they gave all information in their powpr 
with respect to the person from whom they 
obtained the goods. I observe from the 
dates given in the reports that Salmon 
and Qluckstein's case (3) was decided at a time 
when the case of Goppen v Moore (4) was 
pending for judgment. Lord Russell. 0. J., 
and Wright, J., were two of the Judges in both 
cases, thus both those cases must have been 
present to their minds at the time. 

In Kirshenboim v. Salmon and 

Gluck stein, Ltd , (3) it was held that the 

Company had sold goods under a false 

trade description, and that, because it had 

acted deliberately, it had not acted “inno¬ 
cently”. 

Being guided by the above English deci¬ 
sions, I am of opinion that Limited Com¬ 
panies are not excluded from the operation 
of sections 482 and 486, Indian Penal 

Code, and that there is nothing inherent 
in the nature of a Limited * Company which 
would prevent it from proving its innocence, 
either by showing that it acted without 
intent to defraud under seotion 482, or under 
section 486 in any of the ways prescribed 
in that section. In the latter case of I'earks 
Gunston and Tee Ld. v. Ward; Hennen v. South\ 
cm Counties Dairies Co., Ltd., (5) a case under 
section 6 of the Sale of Food and Drugs 
Act, which contained an absolute and 
uuqua ,6ed prohibition, the Company wa 8 
held liable and Lord Alverstone C T 
expressed an obiter dictum that different 
considerations might apply iu cases „„ d 

sections 3 and 4 of the Act, inasmuch a, 
absence of knowledge would be a good 
defence to charges under those sections 
He did not say that in his opinion a Limited 
Company could not be liable under those 
sections and the above two cases against 
Limited Companies were not. cited, chan 

.’.idtlii: ‘ Li “ il * d 

In my opinion a Limited Company can 

.o adopt i„ 

Company are not, before us. mfe<1 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 367 of 1913. 

July 15, 1913. 

Present :—Mr. Justice Agnew. 

FAZL AHMAD —Convict—Appellant 

versus 

EM PE ROR—Respondent. 

Penal Code (Act XLV of 18609, s. 196 —Prosecution 
to exclude all explanation consistent with innocence of 
accused—Xo fabrication of false evidence, if evidence not 
admissible — Public document — Production of copy of 
false document — Attempt to use the original. 

Tho prosecution must in a orimiual case exclude 
all explanation of tho facts which is reasonably con¬ 
sistent with the innocence of tho accused. 

The weight of authority is in favour of the view 
that there can bo no fabrication of false evideneo 
within tho meaning of section 192, Indian Ponal Codo, 
if tho evideneo is not admissible in itself. 

A report by a village nikah khwan to tho moharrir 
in charge of the central office, in which entries in tho 
villago registers are copied into another rogister, 
informing him that on the day after the entry of tho 
marriago of A and B, tho fonnor husbaud of the 
woman had come to the writer and stated that he had 
not divorced hor and accordingly desiring the moharrir 
not to tako action upon tho writer’s report of tho 
marriage, is not a public document within tho mean¬ 
ing of section 74, Indian Evidence Act, and no 
secondary ovidonce of its contents can be given under 
seotion 65 of tho Evidence Act. 

Tho production of tho copy of a report (a forged 
document) is an attempt to uso tho original. 

The word ‘corruptly’ in section 196, Indian Ponal 
Codo, is intended to connote a motivo not necessarily 
connected with tho passing of money as an induce* 
mont to tho person impugned to uso or attempt 
to use tho fabricated evidence, aud an intention 
to procure a falso convictiou is a corrupt iuteution. 

Appeal from the order of the Session*) 
Judge, Attock Division, dated the 30tli April 
1913, convicting the appellaut. 

Mr. Pestonii Dadabhai , for the Appellant. 

Mr. H. Levan Potman, for the Respondent. 

JUDGMENT.—The charge agaiust. the 

appellant Fazl Ahmad purported to be under 

seotion 196, Indian Penal Code, aud is 

worded as follows:—“That you on 2nd 

November 1912, at Cambellpur, in the Court 

°f‘’\ .» produced a fabricated document, 

Exhibit P. C. 2, which exhibit is a false 

document in so far as it was not posted on 

5th August 190S as it. purports to be, and 

knowing the same P. C. 2 to be fabricated 

evidence, and thereby committed an offence 

punishable under section 196, Indian Penal 
Code.” 

1 he facts are, briefly, that. Musammat Mehr 
Bhan was married to Fav.l Ahmad iu 1905 
and live! with him at. ILmen Mari till the 
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year 1908. Fazl Ahraad contracted a second 
marriage and Mehr Bhari went to Mouza 
Dhok Sharfa where Fazl Ahmad’s parents 
live, and there on 29th July 1903 she was 
married to Ahmad, brother of Fazl Ahmad. 
The nikah'' was performed by Abdullah 
Shah, now deceased, and an entry made in 
the marriage register. The entry states 
that she had been divorced 3-2 months before 
by Fazl Ahmad appellant. Ahmad died two 
or three months after this marriage and then 
Mehr Bhari is said, though the point is not 
clear, to have lived with her father, Sultan, 
till the year 1912. 

On 31st May 1912 Fazal Ahmad instituted 
a suit for recovery of Rs. 114, the value of 
. ornaments said to have been taken away by 
Mehr Bhari. The chief defendant was the 
girl’s father, Sultan. The latter on 28th. 
July produced a receipt from Fazl Ahmad, 
but the latter denied that he had received 
the money. On 12th November 1912 
Sultan produced a copy of the marriage 
j egister entry referred to above, in order to 
show that Mehr Bhari had been divorced 
by Fazl Ahmad previous to her marriage with 
Ahmad, his brother. 

Before this, however, Fazl Ahmad had, on 
26th September 1912, applied for a search 
warrant agaicst Musammat Mehr Bhari. 
She appeared in Court on 28th September 
and it appeared that on 27th September she 
had been married to one GamaD. 

Then on 5th October 1912 Fazl Ahmad 
lodged a complaint under section 494, Indian 
Penal Code (bigamy), against Musammat 
Mehr Bhari, Gaman, Sultan and another. 
On 2nd November 1912, he produced a 
copy, P. A. of the document P. C. 2, by 
way of proof that Musammat Mehr Bhari 
had not been divorced by him. This docu¬ 
ment purports to be a letter or report, dated 
5th August 1908, written by one Karam Ilahi, 
appellant in the connected case, on behalf of 
Abdullah Shah the nikah khwan who read 
the marriage between Ahmad and Mehr Bhari 
on 29th July 1908. It is addressed to the 
moharrir in charge of the Central Marriage 
Register in the Deputy Commissioner’s Office 
at Cambellpur, into which eutries from the 
village registers are copied, and states that on 
the day after the Abmad-Mehr Bhari 
marriage, Fazl Ahmad had come to the 
writer aud had complained that he had never 



divorced Musammat Mehr Bhari; the writer 
asks that the moharrir at the Sadar shall take 
no action ou the copy of the entry relating to 
the marriage already despatched 

It has been proved beyond doubt that the 
Post Office marks showing receipt and 
delivery of Exhibit P. C. 2 are not those of 
1908 but of 1912. The figures showing the 
year date are, in these stamps, removeable 
and what has happened is that some person 
has got hold of the Post Office stamps of 
1912 and inserted the removeable figures 
8 Au 8 in a 1912 stamp so as to show that 
Exhibit P. C. 2 was posted in 1908. The 
object of Fazl Ahmad appellant in the crimi¬ 
nal proceedings against his wife, her father 
and Gaman was to shew that he had never 
divorced Musammat Mehr Bhari and, clearly, 
if it could be shewn that this protest, said by 
Fazl Ahmad to have been made by him im- 
mediately after the marriage of Musammat 
Mehr Bhari and his brother Ahmad, and 
embodied in P. C. 2 had been posted in 
August 1903, and had remanied since then in 
the office of the Deputy Commissioner, the 
assertion of Fazl Ahmad that he had never 
divorced Musammat Mehr Bhari would find 
strong confirmation. 

The finding of the learned Sessions Judge, 
who concurred with the assessors is, that 
Fazl Ahmad did, as a fact, divorce his wife 
in 1908, previous to her marriage with 
Ahmad, his brother, that the document, 
Exhibit P. C. 2, is a forgery and that Fazl 
Ahmad produced the copy P. A. in 
Court knowing that the original P. C. 2 
was a fabricated document. He also 
finds on the evidence that Karam Ilahi 
the writer of P. C. 2, wrote the docu¬ 
ment in 1912, with a view to proving that 
Fazl Ahmad had not divorced Musammat 
Mehr Bhari in 1908 and so to establish the 
charge under section 494, Indian Penal 

Code, against Musammat Mehr Bhari and 
Gaman. 

The first point of fact for decision is whe¬ 
ther Fazl Ahmad did or did not divorce 
Musammat Mehr Bhari. The woman herself 
denies that there was any divorce. The entry 
in the marriage register of 27th July 1908 
is, however, very strong evidence of the fact 
of divorce; it is further, as found by the 

. assessors, extremely unlikely that 
Fazl Ahmad’s own father and mother would 
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cause their elder son’s wife to be married to 
their younger son unless there had been a 
flirorce. For the defence certain stamps 
are produced purchased in 1903 and a second 
set in 1912 which go to show that it was 
intended in these years to execute a formal 
deed of divorce on Fazl Ahmad’s part and 
on Musammat Mehr Bhari’s part to settle the 
question of dower. But these only show neces- 
sarily that at the time the question of having 
a written deed of divorce was in the minds 
of the parties. They do not show that no 
verbal divoroe bad taken place before. As 
regards Exhibit P. C. 2 had it been in the 
possession of the nikah khwan , Abdu ah 
Shah, in 1903 it is almost inconceivable that 
he should not have brought the facts to the 
notice of his Inspecting Girdawar, Muham¬ 
mad Yusaf, who verified this entry on -1st 
September 1903 and if the document had 
as Abdullah Shah says, been posted in lJUb 
and lain for four years in the Deputy 
Commissioner’s office, it is Ivery difficult to 
think that no action would have been taken 
upon it by way of correcting the entry 
regarding the Ahmad-Mehr Bhari marriage 
in the Central Register kept in the Deputy 
Commissioner’s office. It is further shown 
that the writer of P. C. 2 Karam Ilalu 
has a relative, Dadu Khan, who sits m 
the room in which the moharrir nikah 
khwan keeps his papers and that the cup¬ 
board is often left open. It would not be 
difficult, then, to slip in a paper such as 
Exhibit P. C. 2 at any time. Again, the 
Post Office marks on the document are 
certainly not of the year of 1908, but of the 
year 1912 and a document of which some 
person desired to establish the authenticity by 
means of forged Post Office seals is clearly 
open to grave suspicion as regards the 
genuineness of its contents. 

Lastly Sultan, the father of Musammat Mehr 

Bhari, got her married on 27th September 1912 
to Gaman. It is hardly likely that ho would 
have the boldness to expose himself and his 
daughter to a charge of bigamy when actu¬ 
ally engaged in litigation with the husband 
Fazl Ahmad. If the story of the 
to be believed, both his own father 

father of Mehr Bhari have on two ... 

occasions promoted two separate bigamous 
marriages among their own children. Sure¬ 
ly such a state of things is inconceivable. 


latter is 
aud the 
separate 


I concur, then, with the learned Sessions 
Judge and the assessors that it is proved 
that Fazl Ahmad did divorce Musimmat 
Mehr Bhari. 

The next finding of fact upon which a 
decision is necessary is that Karam llahi, 
appellant in the connested crse, wrote the 
document Exhibit P. 0. 2 in 1912, with a 
view to establishing the charge under 
section 491, Indian Penal Code, against 
Gaman, Musammat Mehr Bhari and Sultan. 
Karam Ilahi’s own account of the matter 
is that he wrote P. C. 2 for Abdallah 
Shah on 5th August 1908 and made the 
document over to the lattor; he had nothing 
to do with the posting. He also points out 
that, if he had iuteuded to forge a doou- 
meut like this, he would hardly have been so 
foolish as to sign his name thereto. The 
account given by the nikah khwa7i % Abdullah 
Shah, is that Karam llahi wrote P. 

C. 2 for him on 5th August 1903 and that he 
posted it in an envelope five or six days 
afterwards. That the document was posted 
in an envelope is obviously false, as a glance 
at the paper will show. Abdullah Shah is 
dead, but he was alive on 2ud November 1912 
and it must be remembered that in regard to 
the alleged bigamous marriage between 
Ahmad and Musammat Mehr Bhari he 
was in the position of a mau who was 
blameable for having read the nikah 

betweeu Ahmad and an uudivorced woman. 
That at least was the allegation. It was to his 
intorest to show that he was innocent, of the 
knowledge that Musammat Mehr Bhari had not 
been divorced aud to shew that he took step9 
to bring his mistake to the notice of the 
authorities as soon as he learnt the facts. It is 
possible then that Abdallah Shah may have 
had this document by him since 5kh August 
1908, and may have posted it in 1912, possibly 
in conuivance with Fazl Ahmad or Karam 
llahi or both, in order to save himself from 
blame. The prosecution must in a criminal 
case exclude all explauatiou of the facts 
which is reasonably consistent with the 
innocence of the accused, and in this matter l 
must, hold that it. is possible that Exhibit P. 
C. 2 was really written in 190S by Karam llahi 
and was kept by Abdullah Shah till 1912 
when it was addressed and posted by some 
one who may not have been Karam llahi. 

1 hold it proved then that the person who 
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affixed the Post Office seals to Exhibit P. C. 2 
fabricated false evidence within the meaning 1 2 3 
of section 192, Indian Penal Code. Fazl 
Ahmad must have known the evidence to be 
fabricated, since he knew that his wife had not 
been divorced and he was the person who 
stood to gain if Exhibit P. C. 2 were accepted 
as a genuine document. Moreover, Fazl Ahmad 
admits that he knew that the document 
Exhibit P. 0. 2 bad been sent a few days 
after it was written and yet, though in the 
civil suit regarding the ornaments, the 
defendant on 15th July 1912 set up the 
divorce as a defence, he did not apply for a 
copy of P. C. 2 till 25th October 1912. 
Taking all the facts into consideration it is, I 
think, a reasonable inference that Fazl Ahmad 
knew P. 0. 2 to be a fabricated document. 

The following questions remain for decision: 

(1) Whether Fazl Ahmad used or attempt¬ 
ed to use Exhibit P. C. 2 as true or genuine? 

(2) Whether he did so corruptly”? 

The appellant did not produce Exhibit 
P. C. 2 in original but a copy thereof, Exhibit 
•P* A. The weight of authority is in favour of 
the view that there can be no fabrication of 
false evidence within the meaning of section 
1^2,. Indian Penal Code, if the evidence is not 
admissible in itself. Empress v. Gauri Shankar 
(1), Queen-Empress v. Zakir husain (2), Em¬ 
peror v. Chandra Kumar MissirCo). The docu¬ 
ment, Exhibit P. C. 2, purports to be a report 
by a village nikah khwan , Abdullah Shah, to 
the moharrir in charge of the Central Office 
in Campbellpur in which entries in the village 
registers are copied into another register, 
informing him that on the day after the 
entry of the marriage of Musarr.mat Mehr 
Bhari and Ahmad, Fazal Ahmad had come 
to the writer and stated that he had 
not divorced Musammat Mehr Bhari; according¬ 
ly the writer desires the moharrir not to take 
action upon his report of the marriage. I do 
not think that such a report was a public 
document within the meaning of section 74, 
Indian Evidence Act; and if so, under section 
65, no secondary evidence of its contents could 
be given and the Exhibit P. A. should not 
have been received in evidence by the 
Magistrate who tried the bigamy case. In the 

(1) 6 A. 42. 

(2) 2L A. 159. 

(3) 2 0. L. J. 46; 2 Cr. L. J. 383. 


present case, however, the document, Exhibit 
P. C. 2, itself was proved by the evidence of 
Abdullah Shah and, though the latter is dead, 
his evidence is admissible as against Fazl 
Ahmad. The, question, therefore, is whether 
the production of the oopy P. A. is 
such an “use or attempt to use as true or 
genuine” as is contemplated by sectien 19d. 
The rulings of Queen-Empress v. Nujum Ali 

(4) and Emperor v. Mulai Singh (5) are 
authorities for holding that the production of 
the copy was an attempt to use the original. 

As regards the intention of the appellant 
the charge as framed does not include the 
word ‘corruptly’ as denoting the appellant’s 
intention, neither does the learned Sessions 
Judge discuss the question of intention. 
According to Morgan and Macpherson’s 
Indian Penal Code, page 164, the word 

corruptly” is used in sections 196, 198, 200, 
219 and 220, Indian Penal Code, to denote 
that those whose duty it is to submit 
evidence for the consideration of judicial 
and other functionaries on behalf of clients 
do not incur the penalties for using false 
evidence unless they use the evidence 
corruptly. In Bhan Singh v. Jalan Singh 

(6) it is said that the word is not used 
in the sense of ‘dishonestly’ or ‘fraudulently.’ 
See also Empress v. Kherode Chunder Mozum- 
dar (/). On the other hand, convictions have 
been had under this section where the word 
was not confined to the restricted sense in¬ 
dicated above— Queen v. Muddoo Soodan Shaw 
(8) and Lahshmaji v. Queen-Empress (9). 
In the present case where the inten¬ 
tion of the person who used the fabricated 
evidence was not technically ‘dishonest’ or 
fraudulent, but rather wicked and immoral 
inasmuch as he desired to procure a false 
conviction, it is hard to see what word 
could be substituted for the word ‘corruptly’ 
as indicating a general felonious intent. I 
do not think that the word is intended to 
connote a motive necessarily connected with 
the passing of money as an inducement to 

(4) 6 W. R. 41 Cr. 

(5) 28 A. 402; A. W. N. (1906) ,'71: 3 A. L. J. 190- 

3 Cr. L. J. 2oo. * 

(.6,) Cr. Rev. No. 26 of 1909. 

(7) 5 C. 717; 6 C. L. R. 118. 

(8) 7 W. R. 23 Cr. 

(9) 7 M. 289; I Weir 177. 
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the person impugned to use or attempt to 
use the fabricated evidence and 1 hold that 
an intention to procure a false conviction is 
a corrupt intention. 

I find then after a careful review of the 
evidence that the facts constituting the 
act imputed to the appellant in the charge 
upon which he was tried under section 196 
have been proved and that the act was 
done “corruptly”, within the meaning of the 
section. 

The sentence is not too severe. I accord¬ 
ingly dismiss the appeal. As the appellant 
is not present he must surrender to his 
bail before the District Magistrate to whom 
orders will be issued. Counsel informed. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 1 of 1914. 

April 21, 1914. 

Fresent :—Mr. Justice Sharfuddin and 

Mr. Justice Coxe. 

Rani ABHOYESWARI— Complainant— 

terstis 

KISHORI MOHAN BANERJEE — 

Accused. 

Criminal Procedure Code (Act V of 1898), ss. 192 
200, 503 —Pardanashin lady, complaint by— Examina¬ 
tion of complainant—Issue of process—If complainant is 
pardanashin lady, whether she may be examined by 
Commission — Complainant, whether witness. 

If a pardanashin lady makes a complaint to a 
Magistrate, ho is ontitlod to tako coguizanco of it. 
But before he takes cognizanco ho must bo satisfied 
that it is her complaint. It is comparatively un¬ 
important by what means tho complaint reaches the 
Magistrate, if really it is her own complaint. 

The words “at once” in section 200 of tho Criminal 
Procedure Code clearly indicate that ordinarily a 
complaint must bo presented in porson. A complaint 
should never bo acceptod which is not signod by the 
complainant and is not preferred by a person duly 
authorized to profor that specific coinplaint. * 

Procoss cannot be issued against an accused porson 
either by tho Magistrate first taking cognizanco of an 
offence, or by the Magistrate to whom tho case is 
transferred under tho proviso to section 200, Criminal 
Procedure Code, unless and until tho Magistrate 
issuing process has first examined tho complainant 
And this is perhaps moro necessary in tho case of 
pardanashin lady than in other cases, to enable th 
Magistrate to satisfy himself that tho complaint. '° 
really her own action. ls 


A pardanashin complainant may be examined by 
Commission under section 503, Criminal Procedure 
Code. The terms of that section are very wide. They 
refer not only to an enquiry and a trial, but to any 
other proceeding. The section authorizes the exa¬ 
mination of any witness, and a complainant is oer- 
tainly a witness. 

Criminal reference under section 438 of 
the Criminal Procedure Code by the Chief 
Presidency Magistrate of Calcutta. 

FACTS.—The proceeding arose out of a 
complaint filed on behalf of the Rani of 
Bijni against the defendants, who are the 
proprietors and printer of a weekly news¬ 
paper, “The Indian Empire,” charging 
them with defamation. The complaint was 
not signed by the Rani but by her agent, 
Bhuban Mohun Chatterjee. There was no 
power-of-attorney on record and there was 
no power authorising Bhuban Mohan 
Chatterjee to present the specific petition, 
though there was a general power authoris¬ 
ing him to file oivil and criminal cases on 
behalf of the Rani. After the petition of 
complainant was made, the Chief Presidency 
Magistrate issued process and transferred 
the case to the file of Mr. Keays, the 
Secoud Presidency Magistrate. The parties 
then moved the High Court and the case 
was transferred to the] Central Court, that 
is the Court of the Chief Magistrate. The 
reference was for their Lordships* deoision 
on the following point:—“Whether the 
Rani can institute a case of defamation 
through her agent Bhuban Mohun Chatter- 
jee and whether by doing so the require¬ 
ments of section 198, Criminal Procedure 
Code, have been met with”P 

Mr. iV. Roy, Counsel, and Babu SI an mat ha 
Nath Mukherjee, for the Complainant. 

Mr. H. N. Sen, Counsel, and Babu Tarakes* 
war Pal Chowdhtiry, for the Accused. 

JUDGMENT. 

Coxe, J.—This proceeding arises out of a 
complaiut. purporting to be made on the 
part of Rani Abhoyeswari Devi against the 
petitioners accusiug them of committing 
defamatiou. The complaint is not signed 
by the Rani, but by oue Bhubau Mohan 
Chatterjee on behalf of the Rani. We are 
informed that there is no power-of-attorney 
on the record and that there is no power-of- 
attorney authorising the presentation of 
this specific complaint, although there is a 
general power of-atfcorney authorising the 
presentation of criminal complaints. The 
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document was presented to the Chief Presi¬ 
dency Magistrate, who issued process 
against the accused; and thereafter the case 
was transferred. The Magistrate, to whom 
it has ultimately come, has referred for our 
decision the following point: “Whether the 
Rani can institute the case of defamation 
through her agent Bhuban Mohun Chatterjee 
and whether by doing so the requirements 
of section 198, Criminal Procedure Code, 
have been met with.?” 

If the Rani makes a complaint to a 
Magistrate, the Magistrate is entitled to take 
cognizance of it. But before he takes 
cognizance he must be satisfied that it is 
her complaint. It is coroparativaly un¬ 
important by what means the complaint 
reaches the Magistrate, if really it is her 
own complaint. 

But I hold that the Magistrate should be 
very loth to take cognizance of any com¬ 
plaint which is not presented in person. 
The words ‘at once’ in section 200 of the 
Code clearly indicate that ordinarily a com¬ 
plaint must be presented in person and I 
do not think that a complaint should ever 
be accepted which is not signed by the 
complainant and is not preferred by a 
person duly authorized to prefer that specific 
complaint. 

It is perfectly clear to me that the Magis¬ 
trate in the Court below had no right to 
issue process against the accused persons in 
this case. It has been argued that when a 
case is transferred under section 192, 
Criminal Procedure Code, before the com¬ 
plainant has been examined process can 
issue without the examination of the com¬ 
plainant. That argument really has no 
application to the present case, because as a 
matter of fact process had been issued 
before the case was transferred. But in any 
case it is perfectly well settled that process 
cannot be issued against an accused person, 
either by the Magistrate first taking cogni¬ 
zance of an offenca, or by the Magistrate, to 
whom the case is transferred under the 
proviso to section 200, Criminal Procedure 
Code, unless and until the Magistrate issuing 
process has first examined the complainant. 
And this is perhaps more necessary in the 
case of a pardohnashin lady than in other 
oases to enable the Magistrate to satisfy 
himself that the complaint is really her 


own action. Tu the present case, if the 
complaint is ill-founded, it would be difficult, 
if not impossible, to fix the Rani with any 
responsibility for the proceeding. 

I see no reason, however, why the complain¬ 
ant should not be examined under section 
503, Criminal Procedure Code. The terms 
of that section are very wide. They refer 
not only to an enquiry and a trial but to 
any other proceeding. The section authorises 
the examination of any witness and a com¬ 
plainant is certainly, in my opinion, a 
witness. There is indeed less objection to 
the first examination of a complainant than 
to the examination of a witness under this 
section, inasmuch as in the examination of 
a complainant, before a process is issued, 
the accused is not entitled to be present or 
to cross- ( xamine. 

It seems to me, therefore, that the proper 
order to pa«s in this case is to say that if 
the complaint on the record is the complaint 
of the Rani, a point on which we have no 
materials for a decision, the requirements of 
section 198 have been satisfied. But the 
Magistrate was wrong in issuing process 
against the accused persons. In these 
oircumstances the best course to adopt is 
to quash the whole proceedings giving 
liberty to the Rani to make such further 
complaint as she may be advised. If such 
complaint is made, the examination of the 
complainant under section 200 in Chapter 
XVT of the Code may be made by a commis¬ 
sion, which should be directed to a Magis¬ 
trate. 

Sharfcddi j, J.—I agree. 

Proceedings quashed. 


CMJDFT JUDICIAL COMMISSIONER’S 

COURT, 

Criminal Application No. 69 or 1913. 

August 5, 1913. 

Present :—Mr. Kanhaiya Lai, A. J. C. 
BALWANT SINGH— Accused — Appellant 

versus 

EMPEROR —Prosecutor—Respondent. 

Penal Code (Act XLV of 1860J, s. 216— Harbouring 
proclaimed offender—Criminal Intelligence Gazette 
publication in, whether sufficient notice—Offender adopt- 
ing jalse name—Harbourer misdescribing offender as 
his relation— Knowledge. 
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In order to establish an offenco under seotion 216, 
Indian Penal Code, it must be proved that a publio 
servant in the exereiso of his lawful authority ordered 
a certain person to bo apprehended for an offence 
and that the person charged with harbouring him did 
so, knowing of such order with the intention of pi in¬ 
venting his apprehension. 

Such knowledge cannot be presumed from the mere 
publication of the name ©f the offender in the Criminal 
Intelligence Gazette nor can it be inferred from the 
offender’s adopting a false name and the harbourer’s 
misdescribing him as his relation. 

Application against the order of the Ses¬ 
sions Judge, Hardoi, dated 12th April 1913, 

modifying that of the Assistant Sessions 

Judge, Hardoi, dated 17th March 1913. 

Mr. St. George Jackson, for the Appellant. 

The Government Pleader , for the Crown. 

.JUDGMENT.— In this case the applicant, 
Balwant Singh, has been tried and convicted 
on a charge under section 216 of the Indian 
Penal Code of harbouring Durga alias Laltu 
Singh, who was wanted by the Police in 
connection with certain offeuces said to have 
been committed by him elsewhere under 
sections 302, 307 and 324 of the ludian 
Penal Code. The Police got information 
that Durga was living with Bal want Singh 
at Sakaha. A raid was organized but Durga 
was not found in that house. Durga was 
subsequently arrested in the Police circle 
Mallawan. It does not. appear whether 
Durga was afterwards tried and convicted on 
the charges in connection with which he was 
originally wanted. 

The charge against Bal want Singh is that 
he had harboured Durga knowing that his 
apprehension for an offence had been 
ordered by a public servant in the exercise 
of the lawful powers of such public servant. 
Evidenco was produced to show that Durga 
was living in the house of Balwant Singh 
from Aglian to Ohnit last, that he was there 
known by the name of Laltu Singh and that 
Balwaut Singh described him as his wife’s 
cousin. A copy of the Criminal Intelligence 
Gazette of the 13th February 1912 was 
produced to show that Durga was proclaim¬ 
ed as an offender. But no evidenco was 
given to prove that Bilwant Singh had an 
opportunity of seeing that Gazette or of 
getting the information cmtair.ed therein or 
that he otherwise knew that a warrant had 
been issued for his arrest. The learned 
Sessions Judge admits that the mere fact 
that the accused’s name appeared as an 
offender in the Criminal J.ntolligonco Gazette 


does not establish the aoeused’s kaowledge 
but he proceeds to argue, from the fact that 
Durga had adopted a false name and was 
misdescribed by the accused as his brother- 
in-law, that the accused knew that a warrant 
for the apprehension of Durga had been 
issued by the proper authority. Those facts, 
however, merely show that Durga was 
hiding himself. They do not establish that 
a warrant was issued for his arrest and 
that the accused, Balwant Singh, knew about 

it. 

In order to establish an offence under 
sectiou 216 of the Indian Penal Code, it is 
necessary to prove that a public servant in 
the exercise of his lawful authority had 
ordered a oertaiu person to be apprehended 
for an offence and that the person charged 
with harbouring him had done so knowing 
of such order with the intention of prevent¬ 
ing him from being apprehended. The 
warrant, which is said to have b9en issued 
for his arrest, has not been produced or 
proved. There is nothing to show that 
after the Police raid, which probably gave 
an opportunity to Balwant Singh to know 
that Durga was wanted by the Police, the 
latter continued to live in the house of 
Balwant Singh. At the time of the raid 
he was not found in the house and all that 
the witnesses for the prosecution state is 
that that evening Durga was seen going to 
the village. One wituess states that he 
saw him at the Chau pal of Balwant Singh. 
But, as stated by the learned Sessious Judge, 
Durga had left the house before a complaint 
was tiled by Jai Jai Itam against him and 
the present accused in March 1912 for 
assault, and was thereafter seen iu the village 
only once. 

If Durga was really an offender, the case 
might have come under seotion 212 of the 
Code, but it does not appear whether Durga 
had actually committed any offence. If 
Durga was a proclaimed offender, that, is to 
say, a person against whom there was a 
reasonable suspicion that he had committed an 
offence, it was necessary for the prosecution to 
establish that the person, who harboured him, 
know that an order for his apprebeusion bad 
been issued. Mere hiding is not sufficient. 
Tho essence of the offence lies iu harbouring 
a man with the object, of preventing his 
appreheusiou in execution of a warrant of 
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which the harbourer had knowledge. The 
offence charged has not, therefore, been made 
out. 

I allow the application and setting aside 
the conviction and sentence, hereby direct 
his release. 

Application allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. • 

Criminal Application No. 159 of 1912. 

November 2, 1912. 

Present :—Mr. Kanhaiya Lai, A. J. C. 

JAGANNATH— Accused—Applicant 

versus 

EMPEROR— Opposite Party. 

Penal Code ( Act XLV of 1860J s. 451— House-trespass 
with intent to commit adultery — Husband's possession 
of house essential—Connivance or consent of husband, 
effect of. 

If the entry in a house is made with the consent of 
the owner and possessor of the house, no offence 
under section 451, Indian Penal Code, can be deemed 
to have been committed. 

Where in a case under section 451, Indian Penal 
Code, the husband appeared neither as a complain, 
ant nor as a witness, and there was nothing to show 
that the house was in his possession or that he had not 
consented to or connived at the entry of the 
accused: 

Held, that the charge under section 451, Indian 
Penal Code, could not be sustained. 

Brij Basi v. Queen-Empress, 19 A. 74, followed. 

- Queen-Empress v. Kangla, 23 A. 82 distinguished. 

Application against an order of the Ses¬ 
sions Judge, Lucknow, dated 22nd August 
1912. 

Mr. St. George Jackson , for the Appellant. 

The Government Pleader , for the Crown. 

JUDGMENT.—The applicant Jagannath 
has been convicted on a charge of commit¬ 
ting house-trespass with an intent to 
commit adultery. / 

It does not appear from the findings of 
the learned Magistrate whether the house 
belonged to Bhikba, the husband of the 
woman with whom adultery was said to 
have been committed or intended, or to his 
wife, and whether he was in possession of it. 
The defence of the accused was that he 
went into the woman’s house and stayed 
there to smoke. He did not admit that the 


house belonged to her husband. In his 
ground of appeal to the learned Sessions 
Judge he similarly urged that the woman 
was the owner of the house and the alleged 
entry into the house was made with her 
consent. There is, moreover, nothing in the 
findings to indicate, as required by Brij 
Basi v. Queen-Empress (1), that there was 
no connivance or consent on the part of 
the husband of the woman, with whom 
adultery is said to have been committed 
or intended. The husband was not the 
complainant. He did not even eventually 
appear to give evidence as a witness, and 
in the absence of a finding that the house 
was in the possession of the husband and that 
he had not consented or connived at the 
entry, a charge under section 451 of the 
Indian Penal Code cannot be sustained. 

The learned Government Pleader relies 
on the decision in Queen-Empress v. Kangla 
(2), hut in that case the husband himself 
was the complainant, The report in the 
present case was originally made by the 
woman herself, charging the applicant with 
rape. The Police found that the charge 
of rape was not establishad and sent up the 
case under section 451 of the Indian Penal 
Code without taking any steps to find out 
whether the house belonged to the woman 
by inheritance from her parents and was 
in her possession independently of her 
husband or whether she was living in it 
by virtue of her being the wife of her 
husband. If the entry was made with the 
consent of the owner and possessor of the 
house no offence under section 451 of the 
Indian Penal Code can be deemed to have 
been committed. Possession may be presumed 
to follow ownership, but where a 
husband and wife live together, it is 
difficult to say that a house owned 
by the wife is in the possession of the 
husband and not of the wife in her own right. 
The findings recorded by the learned 
Magistrate are insufficient to justify a 
conviction. I, therefore, set aside the conviction 
and direct that the fine, if realised, be re¬ 
funded. 


Application allowed. 

(1) 19 A. 74. 

(2) 23 A. 82. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT 

Criminal Revision No. 196 of 1913. 

September 19, 1913. 

Present: —Mr. Mitta, Offg. A. J. C. 

PUSU— Petitioner 
versus 

EMPEROR— Respondent. 

Penal Code Act (XLV of I860), 8. 98 — Right of pri¬ 
vate defence of property—Owner entering upon tenant's 
land to remove fallen tree — Assault— Possession follows 
title. 

When a tree is blown down in the wind, the mal- 
yuzar who is the owner of it becomes entitled to 
remove it and for this purpose he 1ms a right of 
ingress over the tenant’s land and a right of private 
defence of property in the fallen tree. 

Possession is presumed to follow the title. 

Criminal revision against the order of the 
District Magistrate, Mandla, dated the 27th 
May 1913,confirming the conviction and reduc¬ 
ing the sentence passed by the Magistrate, 
2nd class, Mandla, dated the 5th March 1913. 

Mr. 0. 3. Nayudu , for the Petitioner. 

JUDGMENT. — The learned District Magis- 
tiate has found that the Ber tree belonged to 
the malguzar Pusu Patel, the applicant before 
me. When the tree was blown down in the 
wind, he became entitled to remove it and 
for this purpose he had a right of ingre^ 
over the tenant’s land. The tenant did not 
object to the entry on the land, but fo the 
removal of the tree. But if something, which 
I am about to refer to, had not taken place, 
the malguzar would have had no right of 
private defence, and his duty would have 
been to resort to the authorities for redress. 
The tenant, however, had already cut the 
tree and stacked it, with a view to appropriat¬ 
ing it to his own use. The land was in the 
possession of the tenant, but the tree, after its 
severance from the ground by the action of 
wind, must be deemed to be in the malguzar* s 
possession, just as the minerals under the 
land are deemed to be in the possession of 
the Crown. Possession is presumed to follow 
the title. The act of the tenant was theft 
though if put on his trial, he would have 
been acquitted on the ground (hat he had 
no dishonest intention, having acted under 
a bona fide claim of right. The tenant 
apparently believed on hearsay evidence that, 
bis deceased fattier had planted the tree 
though the village papers do no support* 


him. But under section 98 of the Indian 
Penal Code “when an act, which would 
otherwise be a certain offence, is not that 
offence, by reason of any misconception on 
the part of that persou, every person has 
the same right of private defence against that 
act which he would have if the act were that 
offence”. The cutting of the tree took place on 
that very day of the alleged offence. The maU 
ouzar had apparently no previous notice of any 
such intention on the part of the tenant, so as 
to have time to have recourse to the protection 
of the public authorities. In my opinion the 
malguzar bad a right of private defence of 
property. It, is no answer to say that even 
if the wood had been burnt, or otherwise 
disposed of, the malguzar could have brought 
a civil action. He is not bound to do so, if 
the law gives him a right, of private defence 
of property. The question remains for con¬ 
sideration— whether the malguzar exceeded 
I-his right. The force used was very trivial. 
The complainant’s story lias been found to 
be false in some particulars. The learned 
District. Magistrate describes the incident 
as an assault. None of the malguzar* s servants, 
according to the findiugs, took any part in the 
affray. There were two men on the tenant’s 
side struggling with the malguzar. P. W. 
No. 2 says* “The malguzar Pusu Patel beat 
me and I beat him.” Iu my opinion 
the foiee used was not more than what 
is justified by the law. The Tahsildar 
was wrong in referring to the previons 
convictions, as they were irrelevant. 1 set 
aside the conviction and sentence passed by 
the lowei Courts and acquit, the applicant. 
The fine must be refunded to him. 

Applicant acquitted. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 456 of 1913. 

April 28, 1914. 

Present :—Mr. Justice Rafique and 
Mr. Justice Piggott. 

RAM SINGH —Defendant—Appellant 

versus 

RAO GIRRAJ SINGH and others— 

Plaintiffs—Respondents. 

Agra Tenancy Act (II of 1901J, ss. 58, 95, 167 —Civil 
Procedure Code (Act V of 1908J, s. 11 —Specific Relief 
Act (I of 1S77J, s. 42 —Sait for declaration by land¬ 
holder that lease granted by his Agent teas without 
authority—Jurisdiction of Civil or Revenue Court —Res 
judicata. 

The defendant was a non-occupancy tenant under 
the plaintiff. In 1908 the defendant executed a 
kabuliat and the plaintiff’s mokhtear-i-am a lease for 10 
years, the former was, while the latter was not, 
registered. 

In 1909 the plaintiff sued, under section 58 of 
Act II of 1901, to eject the defendant. The defend¬ 
ant resisted the suit by setting up the said lease and 
kabuliat, the execution of both of which the plaint¬ 
iff did not challenge, but said that those documents were 
executed without his knowledge and consent and that 
his mokhtear-i-am had no authority to grant a lease or 
accept a kabuliat for ten years. The Assistant 
Collector rejected the lease as unregistered, but acting 
on the kabuliat dismissed the plaintiff’s suit on 
the ground that the term of the lease had not expi¬ 
red. This decision was upheld by the Commissioner 
on appeal. In 1912 the plaintiff sued in the Civil 
Court for declaration that the said lease and kabuliat 
were null and void as having been granted by his 
mukhtear-i-am without the plaintiff’s knowledge, 
consent or authority. In bar of the plaintiff’s suit 
the defendant relied on sections 95, 167 of Act II 
of 1901, section 11 of the Civil Procedure Code and 
section 42 of the Specific Relief Act: 

Held, per Rafique, J. ( Piggott, J., dissenting): — 

(1) that as the relief now claimed by the plaintiff 
could not be sought in a Revenue Court under sec¬ 
tion 58 or 95 of the Tenancy Act, it could not be 
said that the plaintiff’s present suit was of such 
a nature as to be exclusively within the jurisdiction 
of a Revenue Court; 

(2) that the question of the authority of the 
mukhtear-i-am to grant a ten } r ears’ lease could not 
be decided and was not directly decided by the 
Revenue Court; 

Rai Kishen Chand v. Mahadeo , A. W. N. (1901) 49 
and Salig Dube v. Deoki Dube, 2 A. L. J. 334, followed. 

(3) that as the authority of the mukhtear-i-am was 
neither in issue in the Revenue Court nor was that 
Court competent to try that question, any inci¬ 
dental expression of opinion on the point would not 
operate as res judicata and that the suit was, there¬ 
fore, maintainable. 

Second appeal from, the decision of the 
Additional Judge of Aligarh, dated 14th April 

1913. 

Mr. Xf.L. Agirwala, for the Appellant. 
The Hon’blo Dr. Tcj Bahadur Sapru, for the 

Respondents. 


JUDGMENT. 

Rafique, J.—The main question raised 
in this appeal is one of jurisdiction and is 
by no means free from difficulty. The 
difficulty arises by reason of the provision of 
section 167 of the North-Western Provinces 
Tenancy Act (II of 1901) which excludes 
the jurisdiction of the Civil Courts in certain 
cases. But in order to appreciate the merits 
of the contention advanced on behalf of the 
defendant-appellant, it is necessary to recite 
the circumstances which have led to the 
present litigation between the parties. 

It appears that the plaintiffs-respondents 
are the zemindars and co-sharers of the, villages 
of Baroli, Basdeopur, Mahal Umraogarh in 
the District of Bulandshahr and the defendant- 
appellant and one Himanchal Singh hold 80 
bighas 2 biswas in the said Mahal as tenants. 
They held the land asnon-ocoupanoy tenants 
at an annual rent of Rs. 182. On July 23rd, 
1908, they executed a kabuliat at an annual 
rent of Rs. 250 in respect of the said land in 
favour of the plaintiffs-respondents and got 
it registered. The kabuliat was made over 
to and, accepted by one Dalip Singh who 
was the mukhtear {•am of the plaintiffs- 
respondents under a general power-of-at- 
torney. Dalip Singh in his turn executed 
a lease on July 30th, 1908, in respect of the 
same land in favour of the defendant-appellant 
presumably on behalf of his masters, but 
the lease was not registered. Dalip Singh 
was dismissed some time in 1908, but after 
the execution of the kabuliat and the lease. 
In 1909 the plaintiffs-respondents sued in 
the Revenue Court to eject the defendant- 
appellant and Himanchal Singh from their 
holding stating them to be non-occupancy 
tenants. The suit was brought under section 
58 of Act II of 1901. The defendant-appel¬ 
lant and Himanchal resisted the suit by 
setting up the lease and the kabuliat of 
1905. They said that they were holding 
under a lease the term of which had not 
expired and had, by reason of that lease, 
become occupancy tenants. The execution 
of the lease and the kabuliat was not 
challenged by the plaintiffs-respondents. 
They said that the said two documents were 
executed without their knowledge and consent 
and that their karinda Dalip Singh had no 
power to giant a lease or accept a kabuliat 
for ten years. The Assistant Collector, u 
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whose Court the suit was brought, dismissed 
it on the ground that the term of the lease 
had not expired. He, however, based his 
decision on the habuliat holding that the 
lease was inadmissible in evidence for want 
of registratian. On appeal the decree of the 
Assistant Collector was upheld by the Com¬ 
missioner. 

On May 17,1912, the plaintiffs-respondents 
instituted the suit, out of which this appeal 
has arisen, in the Court of the Munsif of 
Bulandshahr against the defendant-appellant, 
Himauchal Singh, and Dalip Singh for a 
declaration that the lease and habuliat of 
1908 were null and void against them. They 
sought the declaration on the grounds that 
Dalip Singh had no authority to grant the 
lease or to accept th ehabuliat in question, both 
of which were executed without their know¬ 
ledge and consent and in collusion between 
Dalip Singh, Ram Singh and Himanchal 
Singh, and that they came to know of 
the execution of the said two documents 
for the first time on January 14, 1910, when 
they were set up in defence in the ejectment 
suit in the Court of the Assistant Collector. 
Ram Singh alone defended the suit and put 
in a written statement in the Court of the 
Munsif. Himanchal Singh and Dalip Singh 
did not resist the claim. Ram Singh urged 
several pleas in defeuce. He upheld the 
authority of Dalip Singh to grant the lease 
and accept the habuliat of 1908 and said 
that both the documents were given with 
the knowledge and to the information of the 
plaintiffs-respondents. He further said that 
in effect the suit of the plaintiffs-respondents 
was to obtain a cancellation of the decree of 
the Revenue Court. The provisions of 
section 167 of Aot II of 1901, section 11 of 
the Code of Civil Procedure and section 42 
of the Specific Relief Act were urged in 
bar of the suit of the plaintiffs-respondents. 
The Court of first instance decreed the claim 
deciding the pleas in defence both of fact, 
and of law against the defendants. On appeal 
the learned Judge agreed with the first 
Court and upheld its decree. Ram Singh, 
one of the defendants, has come up in second 
appeal to this Court. Ho challenges the 
decree of the lower Court on three grounds. 
He says that the suit of the plaintiffs-re¬ 
spondents was not cognizable by a Civil Court 
that it is barred by res judicata and that 


Dalip Singh had authority to grant the lease 
and accept the habuliat in question. In support 
of the first objection the argument is that in 
certain matters arising between a landlord 
and a tenant Revenue Courts alone have 
jurisdiction and their decision is final. The 
landlord or tenant cannot seek his remedy in 
such matters either by going in the first 
instance to a Civil Court or after the decision 
of a Revenue Court be allowed to get round it 
by instituting a suit in a Civil Court raising 
the same or similar issues. In the present 
case the dispute between the parties relates 
to one of the matters the disposal of which 
is solely within the jurisdiction of the Revenue 
Couits. 

The plaintiffs-respondents sued the defendant- 
appellant and Himanchal Singh for ejectment 
uuder section bS of Act II of 1901 stating 
the latter to be non-occupancy tenants. Ram 
Singh and Himanchal Singh set up the 
lease and the habuliat and pleaded that as 
the term for which the holding was given 
to them had not expired they could not bs 
ejected. The Assistant Collector upheld the 
habuliat and dismissed the suit of the plaint¬ 
iffs-respondents. They now seek by their 
suit iu the Civil Court to get rid of the decree 
of the Assistant Collector. They cannot be 
allowed to do so, as the matter decided by 
the Assistant Collector was solely within his 
jurisdiction. He alone could take cognizance of 
and decide the nature and duration of the ten¬ 
ancy of Ram Singh and Himanchal Singh. The 
learned Counsel for the defendant-appellant 
relies upon the provisions of sections 95 and 
167 aud clauses 29 and 34 Schedule (4) of 
the North-Western Provinces Tenancy Aot 
in support of his argumeut. He has also 
cited some cases which will be mentioned 
and discussed later on. 

The proposition that in certain cases the 
Revenue Courts have sole jurisdiction and 
that of the Civil Courts in those cases is 
precluded admits of no doubt. They have 
also the option of deciding or referring the 
dispute to a Civil Court where a tenant iu 
a suit or application made by the landlord 
sets up a proprietary title. And if they 
elect to decide the question of title, their 
competency to do so could not be called 
in questiou except by way of appeal. What 
we have to see iu the preseut. case is whether 
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the issue raised and the relief sought by the 
plaintiffs-respondents are suoh as oould only 
be raised in and granted by a Revenue Court. 
The answer to the question depends on the 
nature of the present suit which we mast 
examine carefully. 

The plaintiffs-respondents by their present 
suit challenge the validity of the lease and 
the kabuliat of 1908 and ask for a declaration 
that the said two documents ere null and 
void as having been given by a person who 
had no authority to give them. In other 
words, the authority of Dalip Singh to 
grant a lease of long duration is disputed 
and called in question in the present suit: 
that is the main and in fact the scle issue 
in the case. Is the decision of such a ques¬ 
tion solely within the jurisdiction of a 
Revenue Court? I do not think so. The 
alleged incompetency of Dalip Singh to 
grant a long term lease has nothing to do 
with the nature of the tenancy of the defend¬ 
ant-appellant or the class of tenauts to 
which he belongs. For, even if the lease 
and the kabuliat be valid, he would still be 
a non-occupancy tenant. The law that invests 
the Revenue Courts with exclusive jurisdic¬ 
tion is embodied in section 167 of Act II of 
1901. It is to the following effect:—“All 
suits and applications of the nature specified 
in the fourth Schedule shall be heard and 
determined by the Revenue Courts; ana except 
in the way of appeal, as hereinafter provided, 
no Court other than a Revenue Court shall 
take cognizance of any dispute or matter in 
respect of which any suoh suit or application 
might be brought or made.” Under this 
provision of the law all suits and applications 
of the nature specified in the fourth schedule 
of the Act are to be entertained by a Revenue 
Court only. Now there is no clause in 
the fourth Schedule under which the present 
suit of the plaintiffs-respondents could be 
brought. The learned Counsel for the appel¬ 
lant has referred to clauses 29 and 34 of the 
fourth Schedule as the clauses under one 
or other of which the relief now sought 
could be claimed. Clause 29 is as follows:—• 
For the ejectment of a non-occupancy tenant 
on the grounds specified in section 58” of 
the Act. There are three grounds giveu in 
section 58 on the bases of which a non- 
occupancy tenant can be ejected, viz., that 
he holds from year to year, that the term 
of his lease has expired or that he has 


refused to accept a lease. The invalidity of 
a lease or kabuliat is not one of the 
grounds mentioned in section 58. Clause 31 
is as follows:—“For a declaration as to any 
matter specified in section 95.” According to 
section 95, at any time during the con¬ 
tinuance of a tenancy either the landholder 
or the tenant may sue for a declaration as 
to certaiu matters detailed in the section. 
For the appellant reliance is placed on clauses 
(a) and (6) of the section which relate to 
the name and description of the tenant of 
the holding or the class to which the ten¬ 
ant belongs. There is no question in the 
present case of the name and description of 
the tenauts, both of which are known. The 
class to which Ram Singh and Himauchal 
Singh belong is not in dispute either. They 
are non-occupancy tenants even if the lease 
and the kabaliat in suit be valid. Besides, 
as remarked by the learned Counsel for the 
appellant in his book on the Tenancy Act, 
“the object of clause (6), section 95, is to 
enable the Court to ascertain the existing 
arrangements between a landholder and his 
tenaut and not to make a new contract for 
parties between whom no contract was in 
existence at or before the date of the suit .” 
It is thus evident that the relief now claimed 
by the plaintiffs-respondents could not be 
sought in a suit under section 58 or under 
section 95 of the Tenancy Act. It cannot, 
therefore, be said that their present suit is of a 
natare that is exclusively within the jurisdic¬ 
tion of a Revenue Court. Nor does the exa¬ 
mination of the formersuitbetween the parties 
in the Court of the Assistant Collector disclose 
the fact that the plaintiffs-respondents asked 
for the invalidity of the lease and the kabuliat 
or that the invalidity of the said two docu¬ 
ments was in issue in that case. The 
plaintiffs respondents’ suit for ejectment was 
met with the production of the lease and 
the kabuliat , the execution of which was ad¬ 
mitted but the validity of which was denied. 
The learned Assistant Collector, rightly 
thinking that the validity or invalidity of 
the documents not being within the scope 
of section 58, under which the suit was 
brought, framed no issue about it. The issue 
he framed was:— Does Ram Singh hold om 
a lease the period of which has not expired?* 1 
The issue was quite proper and justified on 
the admission of the plaintiffs-respondents 
as to the execution and genuineness of the 
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two documents. It is true that the learned 
Assistant Collector discussed the validity of 
the lease aud the kabuliat in his judgment. 
But he did so incidentally aud his doing 
so cannot invest, him with exclusive juris¬ 
diction over the matter or preclude the Civil 
Courts from entertaining a suit in which it 
is called in question. The cases relied upon 
by the learned Counsel for the appellaut 
do not, in my opinion, bear out his conten¬ 
tion. The cases cited by him are: — Roi 
Krishen Ohand v. Mnhadeo (1); Salig Dube 
v. Deo\i Dube (2); Lai Singh v. Khaliq Singh 

(3); Uman Shunker v. Bhagwan Din (4); Sri 
Mahant Brarnha Rhushnl v. Sumera (5) and 
Ham Sarup v. Kishan Lai (6). 

Jn the case of Rai Krishen Ghand v. 
Mahdeo Singh (1) the facts were these. 
Krishen Chand was a landholder and Mahadeo 
Singh was his non-occupancy tenant. Krishen 
Chand sued to eject Mahadeo Singh and in 
the ejectment suit before the Revenue Court 
the agent of Krishen Chand tiled a com¬ 
promise under which the ejectment suit was 
dismissed. Krishen Chand then brought a 
suit in the Civil Court to have the com¬ 
promise set aside on two grounds. He said 
that his agent under the power-of-attoiney 
had no authority to compromise aud that 
he had colluded with the tenant aud fraudu¬ 
lently entered into compromise with him. 
Rai Krishen Chaud sought two reliefs, viz. y 

(1) a declaration that the compromise filed 
by the defendants (i.e. y the agent of the 
plaintiff, the tenant and two others) in the 
Revenue Court was executed fraudulently 
and collusively and without authority, and 

(2) a declaration that the decree of the Re¬ 
venue Court is void, ineffectual and not 
binding on the plaintiff. It was found as a 
fact that no fraud had been proved by the 
plaintiff. The only ground left for the 
demand of the said two reliefs was the 
allegation that the compromise was executed 
by his agent without authority. It was held 
that the want of authority in an agent to 
compromise a suit, solely cognizable by a 
Revenue Court, was not a valid ground upon 

(1) A. W. N. (1901) 49. 

(2) 2 A. L. .). 334. 

(3) 2 Tnd. Cas. 218; 6 A. L. J. 259; 31 A. 323. 

(4) 8 Tnd. Cas. 568; 7 A. L. J. 10(54. 

(5) 18 Ind. Cas. 957; 11 A. L. J. 310; 35 A. 299. 

(6) 29 A. 327; A. W. N. (1907\ 7b ; 4 A. L. .1. 30b. 


which a Civil Court could grant relief in 
respect of the decree of the Revenue Coart. 

In the present case the authority of 
Dalip Singh is not questioned in respect 
of anything done by him on behalf of his 
masters in the ejectment suit but prior to 
it. Moreover, the plaintiffs-respondents do 
not seek in their present suit for a declaration 
that the decree of 1909 in the ejectment 
suit is void, ineffectual and not binding on 
them. I do not think that the case of Rai 
Kishen Chand helps the defendant-appellant. 

The case of Salig Dube v. Deo'ti Dube (2) is 
also not in point In that case in an ejectment 
suit under section 58 of the North-Western 
Provinces Tenancy Act one of the pleas 
in defence was that the persons sought to 
be ejected were proprietors. The Revenue 
Court took cognizance of the plea and decid¬ 
ed it itself under section 199 of the Act. 
In a subsequent suit in Civil Court for a 
declaration that the unsuccessful party were 
the proprietors, it was held that the ques¬ 
tion was res judicata by reason of the decree 
of the Reveuue Court. The Revenue Court 
has the optiou to decide the question of 
title if raised before it or refer it for decision 
to a Civil Court. If it elects to decide the 
question it is competent to do so. In the present 
case the question of the authority of Dalip 
Singh to grant a long term lease could 
not be decided and was not directly decided 
by the Revenue Court. 

The next case is that of Lai Singh v. Khaliq 
Si)igh (3). In that caso the question was 
whether the omissionby a tenant in a suit by 
the landlord ofthe recovery of arrears of rent, 
to plead proprietary title in respect of the 
land of whnh rent is claimed, precludes 
him from bringing a suit subsequently in 
a Civil Court for a declaration of his title 
as a proprietor of that land. It was decided 
that he could not do s > as the principle 
of res judicata barred his subsequent suit. 
1 ho decision in Lai Singh's case (3) 
turned on the provision of section 199 
of the North-Western Provinces Tenancy 
Act read with section 13 of the old Code 
of Civil Procedure aud has no bearing 
upon the present case. 


In the case of Uman Shanker v. Bhagwan 

(4), the facts were that Bhagwan Din 
and ull.t is sued b man Shanker who 


was a 
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minor for arrears of rent. The plaintiffs 
asked for the appointment of one Kedar 
Nath as guardian of Uman Shanker, but in 
spite of the refusal of Kedar Nath the 
Revenue Court appointed him guardian ad 
litem. No one appeared to defend the suit 
and an ex parte decree in favour of the 
plaintiffs was passed. Uman Shanker then 
brought a suit in the Civil Court for a 
declaration that the ex parte decree passed 
against him was void and ineffectual inas¬ 
much as in the euit for arrears of rent no 
one had been appointed his guardian accord¬ 
ing to law. The claim was resisted on the 
ground that it was not maintainable in a 
Civil Court. It was held that no irregulari¬ 
ty in procedure in a case solely cognizable 
by a Revenue Court could form the basis of 
a subsequent suit in a Civil Court for vitiat¬ 
ing the decree of the Revenue Court. The 
case of Rat Krishen Ohand v. Mahadeo (1) 
was referred to and followed. I have already 
pointed out the reason why the case of Rai 
Krishen Chand is no authority for the 
contention of the defendant-appellant in this 
case. For the same reason I find that the 
case of Uman Shanker does not help the 
defendant-appellant. 

The next case is that of Sri Mahant Birham 
Khushal v. Sumera (5). I was a party to the 
judgment in that case and, in my opinion, it is 
distinguishable from the present case. The 
facts of that case were that one Jhan was 
an occupancy tenant. On the death of Jhan 
one Sumera applied to the Revenue Court 
for mutation of names in his favour alleging 
himself to be the son of Jhan. The Zemindar 
resisted the application by denying the 
legitimacy of Sumera. The objection was 
allowed and Sumera’s application for dakhil 
kharij was rejected. Sumera then brought 
a suit in the Revenue Court under section 95 
of the North-Western Provinces Tenancy 
Act asking for a declaration that he was the 
occupancy tenant of the holding. The suit 
was brought against the Zemindar who 
defended it on the ground that Sumera was not 
the legitimate son of Jhan. The claim was 
dismissed on the ground that the tenancy was 
no longer in existence. About two years after 
the decision of the Revenue Court Sumera 
brought a suit in the Civil Court for a 
declaration that he was the legitimate son 
of Jhan and for possession of the occupancy 


holding. It was held that the suit was not 
maintainable in a Civil Court and that the 
proper remedy of Sumera was to have 
brought a suit under section 79 of the 
Tenancy Act for possession, and not for a 
declaration under section 95 of that Act 
that he was the occupancy tenant of the 
holdiug. The distinction between the pre¬ 
sent case and that of Sumera is obvious. 
The civil suit of the latter was virtually a 
suit against the Zemindar for possession of 
an occupancy holding as a tenant. Such a 
suit falls under section 79 of Act II of 1901 
and is solely within the jurisdiction of a 
Revenue Court. In the present case the 
dispute between the parties relates to the 
authority of an agent to grant a long term 
lease which, as I have already shown, is not 
a matter over which the Revenue Courts 
have exclusive jurisdiction. The other relief 
in Sum era's case (5 ),viz. t that for a declaration 
that Sumera was the legitimate son of 
Jhan, could be granted by a Civil Court on 
proof of the facts alleged but under the 
circumstances of the case it was useless to 
grant it. For the same reason it is argued 
for the defendant-appellant that the grant 
of relief that Dalip Singh had no authority 
to give on behalf of his master a long term 
lease would be useless in the present case. 
For it is said that the grant of such a relief 
would not affect the decree passed against 
them in the ejectment suit by the Revenue 
Court. Nor can the question of ejectment of 
the defendant-appellant and Uimanchal 
arise again between the latter and the 
plaintiffs respondents until the expiry of 
the period of the lease and the kabuliat. I 
do not think that the grant of the relief 
with regard to the authority of Dalip Singh 
to grant a long term lease would be useless. 
The decision on the point may be useful in 
similar disputes with other tenants. In 
fact another similar case is pending and the 
Commissioner of Meerut is withholding his 
judgment pending the decision of this Court. 
Moreover, if the decision be in favour of the 
plaintiffs-respondents they might seek and 
obtain a review of judgment from the 
Revenue Court in the ejectment suit of 
1909 The rule enunciated in the case of 
Bihari v. Sheo Balak (7) is to the same 

effeot as that laid down in the case of Lai 
i 7) 29 A. 601; A. W. N. (1907) 189; 4 A. U J. 
545. 
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Singh v. Khaliq Singh (3), and need not be 
discussed. 

None of the cases, therefore, relied 
upon for the defendant-appellant bears out 
his contention that the present suit is not 
maintainable in a Civil Court. Another 
feature that distinguishes them from the 
present case is that in the former the prin¬ 
cipal relief related to the setting aside of a 
Revenue Court decree or asked for a relief 
that could be granted by a Revenue Court 
only. In the present case the plaintiffs- 
respondents do not ask for the cancellation 
of the Revenue Court decree passed in the 
ejectmeut suit in 1909 or for a relief that 
could be granted by a Revenue Court only. 
I find that suits similar to the present one 
have been held to be cognizable by a Civil 
Court. For example it has been held that 
a suit for a declaration that a lamhardar 
could not grant leases of co-parcenary land 
for a period longer than that required by 
the circumstances of the particular year 
or the particular season could be brought 
in a Civil Court, Vide Bansidhar v. Dip Singh 
(8) and Ohattray v. Nawala (9). But the 
case of Oumti Kunwar v. Oudri (10) is 
directly in point. In that case the husband 
of Musammat Gumti Kuwar first sued 
Gudri in a Revenue Court for arrears of rent. 
In support of his claim he produced the 
counterpart of a lease which was alleged to 
have been executed by Gudri. The latter 
denied the document, but the Revenue Court 
held the document to be genuine, and decreed 
the claim. Gudri thereupon brought a suit 
in the Civil Court for a declaration that 
the counterpart was not executed by him 
and was not a genuine document. It. was 
held that the decision of the Revenue Court 
could not operate as res judicata as it had 
no jurisdiction to try the subsequent suit. 
In other words the decisiou was that the 
genuineness of the document was a matter 
which could be called in question in a Civil 
Court in spite of the decision of the Revenue 
Court on the point; ifc may also be noted 

o a V^ Wa ! , 00nceded in that case that the 
Civil Court decree would be of no uqe to 

“* i. 

J?L 2 L A : 2 ?l? A * j - 639; A. w. N. (1906) 


(10) 25 A. 138; A. W. N. (1902) 220 

(11) 26 A. 468. ' ; - 


257. 


that case that the decision by a Revenue 
Court of a question of title, though such 
decision was necessary for the disposal of the 
case before it, cannot prevent the same 
question being again litigated between the 
same parties in a Civil Court. 

I would, therefore, hold that the suit of 
the plaintiffs-respondents is maintainable. 

The second objection on behalf of the defend¬ 
ant-appellant is based on the plea of res 
judicata. I do not think that the objection 
is sound. The case of Oumti Knar v. Qudri 
(10), just referred to, supports my opinion. 
The authority of Dalip Singh was not in issue 
in the ejectment suit, nor was the Revenue 
Court competent to try that question. Any 
expression of opinion incidentally on the 
point cannot operate as res judicata. 

The last argument for the defendant- 
appellant is that Dalip Singh had authority to 
grant the lease and accept the kahuliat of 
1908. The question whether he had suoh 
authority is one of fact and has been found 
by the lower Courts against the defendant- 
appellant. He cannot re-open it in second 
appeal. But it is said that “Dalip Singh, 
being a Manager and Tehsildar and admitted¬ 
ly a person who had been granting leases on 
behalf of the proprietors, must be deemed as 
between the lessees and the proprietors to 
possess the necessary authority.** The North- 
Western Provinces Tenancy Act is also relied 
upon as indicating a policy of validating leases 
granted by the manager of an estate though 
they be for a period of ten years or more. 
No provision of the Tenancy Act has been 
referred to which could be coustrued to indi¬ 
cate the policy contended for by the defend¬ 
ant-appellant. The fact that Dalip Singh 
was Manager and Tehsildar of the estate 
would not necessarily confer ou him the 
authority to grant, leases for loug periods. 
Besides, he was not a regularly appointed 
Manager or Tehsildar, but was allowed to do 
some of the work of a Manager and was 
known in the estate as a Tehsildar. He could 
not. grant a lease for a longer period than the 
exigencies of the year or the season required 
and there is no proof that in the preseut case 
there was any necessity for the grant of a 
lease for ten years. Moreover, the admis¬ 
sion, if any, that Dalip Singh had been grant¬ 
ing leases does not amouut. to the admission 
that he could grant leases for long terms. 
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No law or authority has been shown that the 
Manager or Tehsildar of an estate has, by 
virtue of his office, authority to grant leases 
for periods of ten years or more. 

I would, therefore, hold that Dalip Singh 
had no power to grant the lease or aooept the 
kabuliat in question. In view of my findings 
on the contentions for the defendant-appel¬ 
lant I would dismiss his appeal with costs. 

PiGGOTT, J.—I have had the advantage of 
reading the very thoughtful and exhaustive 
judgment of my learned colleague, and have 
taken time to consider it. I arrive with 
some reluctance at the conclusion that I am 
unable to concur. 

With regard to the merits of the case I 
have one point only to note. The first Court 
came to the finding that the rent reserved by 
the disputed lease was not an unreasonable 
or inadequate one: if this is correct, it would 
follow that the securing of substantial tenants 
for a long term of years at a reasonable rent 
was not an act detrimental to the interests of 
the plaintiffs. The learned District Judge, in 
so far as he has considered this point at all, 
seems to have been of opinion that the lease 
must be detrimental to the interests of the 
plaintiffs, because the result would be that 
under it the defendants would acquire occu¬ 
pancy rights in the laud in suit. Such a 
result is preoluded by the operation of the 
proviso to section 11 of the Tenancy Act, 
which the District Judge has apparently 
overlooked. Moreover, the Courts below do 
not seem to have considered the question 
whether the plaintiffs might not be bound by 
the acts of their ostensible agent by reason 
of the operation of the principle laid down in 
section 2.37 of the Indian Contract Act (IX 
of 1872). Had they, by their conduct in the 
past, induced the tenants of the village 
to believe that the granting of a lease of this 
sort was within the scope of Dalip Singh’s 
authority? 

If, however, these were the only points 
on which I felt any doubts, I should have 
contented myself with suggesting the advisi- 
bility of remitting some issue or issues to the 
Court below, and might not in any event have 
gone the length of dissenting from the order 
proposed by my Honourable colleague. My 
real ground of dissent is as to the application 
of section 167 of the Agra Tenancy Act 
(Local Act II of 1901) to the facts of 


the present case. I stand deeply com¬ 
mitted, in more than one published 
ruling of this Court, to the view that this 
section should be given as wide an interpreta¬ 
tion as is reasonably consistent with its 
terms. Its object I understand to be to 
maintain, for the benefit of the agricultural 
population generally, the comparatively cheap 
aud speedy remedies provided by suits or 
applications under the Tenancy Act for the 
settlement of disputes between different 
members of that community regarding the 
possession, use or occupation of agricultural 
land. The section is divided into two 
distinct parts, of which the second has been 
drafted so as to provide, in the widest possible 
terms, against attempts at evading the pro¬ 
visions of the first. It does not merely lay 
down that all suits and applications of the 
nature specified in the fourth Schedule shall 
b 9 heard and determined by the Revenue 
Courts; if this were all, I should accept the 
reasoning of my learned colleague as un¬ 
answerable. The section goes on to provide 
that, subject to certain exceptions which 
have no bearing on the facts of the present 
case, no Court other than a Revenue Court 
shall take cognizanoe of any dispute or 
matter in respeot of which any such suit or 
application might be brought or made. 
These words are certainly susceptible of a 
wide interpretation. They are directed 
against the litigant (usually, as in the present 
case, the litigant with the long purse) who, 
while possessed of a cause of action in res¬ 
pect of which he oan secure a complete 
adjudication by means of a suit or application 
in the Revenue Courts, is bent on evading the 
jurisdiction of those Courts and employing 
the slower, more cumbrous and more expen¬ 
sive machinery of the ordinary Civil Courts. 
More particularly should they be applied, in 
my opinion, to checkmate the pertinacious 
litigant who has already fought out in the 
Revenue Courts the essential question in 
dispute, but claims to be allowed to drag his 
adversary through a second course of liti¬ 
gation. Such a man will never have any 
difficulty about steering clear of the provi¬ 
sions of the first part of section 167 of the 
Tenancy Act. Very little ingenuity will 
suffice, in the majority of cases, to draft a 
plaint of which it cannot be said that it could 
have been presented as it stauds, either as a 
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plaint in a suit, eras an application, falling 
under any of the Articles of the fourth Schedule 
of the Tenancy Act; and the simplest device of 
all is to ask for some sort of a declaration. In 
such cases as these I conceive that the Civil 
Court should keep a jealous watch over the 
provisions of the second part of section 167 
of the Tenancy Act, and should ask itself:— 
“In admitting this plaint am I not, when all 
is said and done, taking cognizauce of a 
dispute or matter iu respect of which a suit 
has already been brought, or an application 
already been made, under the Tenancy 
Act, or in respect of which such suit might 
be brought or application made”? On the 
facts of the present case I would answer 
this question in the affirmative. The essen¬ 
tial question in dispute has already been in 
issue between the parties in a suit brought 
under Article 29 of the fourth Schedule to 
the Tenancy Act. The plaintiffs said the 
defendanls were liable to ejectment under 
clause (a) of section 53 of the Tenancy 
Act, as tenants holding only from year to 
year. The defendant replied that, even 
though non-occupancy tenants, they were 
protected from ejectment because they held 
under a lease the term of which had neither 
expired nor was about to expire at or before 
the end of the cuirent agricultural year. 
The plaintiffs rejoined that no such lease 
had been granted by themselves, or by 
any one with authority to act in the matter 
on their behalf. The issue was fairly joined 
and was decided against the plaintiffs. They 
are asking the Civil Court to try that issue 
over again. I think it unnecessary to 
inquire whether the plaintiffs might not 
also, without seeking the actual ejectment 
of the defendants, have obtained the relief 
of a simple declaration from the Revenue 
Courts by a properly framed application 
under Article 34 of the fourth Schedule. 
They did actually desire the ejectment of 
the defendants, and that relief (hey sought. 

In my opinion the suit is sufficiently 
barred by the provisions of section 167 of 
the Tenancy Act as they stand. I 8 | 10l]1(1 
be prepared to strengthen my position if 

necessary by calling in aid the provisions 
of section 42 of the Specific Relief Act ll 
of 1877) Would any Civil Court, on Urn 
facts of the present case, have entertained a 
mere suit for a declaration, if theie had been 


no doubt as to its jurisdiction to order 
ejectment as well? I conceive not. Yet 
in the present suit the prayer for ejectment 
has been dropped, simply in order to avoid 
putting forward a plaint in open and flagrant 
contravention of the provisions of section 167 
of the Tenancy Act. I would hold that 
this should not be allowed. The case was 
one in which a declaration as to the invali¬ 
dity of the lease should ordinarily have been 
followed by further relief, namely, the 
ejectment of the lessees. Either the plain¬ 
tiffs were “able to seek” this further relief 
from the Munsif of Bulandshahr, or they 
were not. If they were not, it was because 
of the provisions of section 167 of the Agra 
Tenancy Act. To my mind this is a reason 
why the learned Munsif should have refused 
to enteitain the suit altogether, and not a 
reason for his admitting a plaint which, as 
it stands and considered apart from the 
provisions of section 167 aforesaid, offends 
against the proviso to section 42 of Aofc I of 

1877. 

I have not thought it necessary to follow 
my learned colleague through his elaborate 
and valuable analysis of case-law. I doubt 
if this Court has always been perfectly 
consistent in its decisions on this most 
important question of jurisdiction. I would 
rule out as irrelevant all cases in which 
questions of proprietary title have been in 
issue: there are special provisions in the 
Tenancy Act for dealing with such cases, 
and the decisions must turn ultimately on 
those special provisions. The case of Sri 
Mahaiita Bramha Khushal v. Suviera (5) is to 
my mind the one most nearly in point-. 1 agree 
with my learned colleague that the facts 
are not quite the same; but the principle 
seems to me to govern the present case. In 
that case the plaintiff had allowed his 
appiopriate remedy uuder the Tenanoy Aot 
to slip; in this case the plaintiffs have tried 
it and failed. 

Eor these reasons I would accept this 
appeal and dismiss the plaintiffs* suit with 
costs in all Courts, including iu this Court 
fees on t.he high scale. 

By the Court. — Order of the Court is that 
tliivS appeal is dismissed with costs including 
in this Court- fees on the higher scale. 

Appeal dismissed . 
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8RIMUTTT RANIMONI DA8SI V. RACHAPRA8AD 

PRIVY COUNCIL. 

Appeal prom the Calcutta High Court. 

March 30, 1914. 

Present :—Lord Moulton, Lord Parker of 
WaddiDgfcon, Sir John Edge and 

Mr. Ameer Ali. 

SRIMUTTY RANIMONI DASSI 

AND ANOTHER-APPELLANTS 

versus 

R AD H APR AS AD MULLICK and others 

—Respondents. 

Hindu, Law^Will — Construction— Survivorship- 

Succession. 

In a Will in favour of two daughters with benefit of 
survivorship among themselves there was a provision 
that in the case of the death of either daughter leaving- 
sons the share of such daughter would be paid to her 
sons: 

Held, that on the death of one of the daughters kel¬ 
sons, who were born during the testator’s life-time, 
would take the share of their mother in which she 
had erot a life-interest. 

The question of the l ights of the sons born or 
adopted after the death of the testator was left open. 

Appeal from a jadgmenfc and decree of the 
Calcutta High Court dated August 1st, 1910, 
reversing the order of the Calcutta High Court 
in its Ordinary Original Jurisdiction dated 
March 4th 1910. 

PACTS are fully set out in the judgment 
appealed against and reported in 8 Ind. Cas. 
1061. Briefly they are as follows:— 

One Hari Das Dutt made a Will in October 
30th, 1875, and died leaving him surviving 
his widow, Srinomoni Dasi, and two daughters, 
Ranimoni and Premoni Dasi. Srinomoni 
adopted a sod, but the adoption was de¬ 
clared invalid and this declartion was con¬ 
firmed by the Privy Council in 1900. On the 
death of the widow of the testator Ranimoni, 
whose husband had adopted one Jugui Kissen 
Sen, brought a suit for a declaration that 
she and her sister Premoni were entitled to 
one-half of the estate as absolute owners. In 
1908 on appeal the Privy Council [Radha 
Prasad Mullick v. Raneemani Dassee( 1) decided 
that the intention of the testator was to 
create in favour of his daughters an estate for 
life with a remainder over to their sons. 
Premoni Dasi died on May 8th, 1909, and one of 
her two sons Radha Prasad Mullick brought a 
suit for a declaration of his and Kasi Prosad 
Mulliek’s rights as the only sons born in the 
life-time of the testator, thereby excluding 

Peary Lai Mullick and Behary Lai 
U> 35 I. A. 118; 35 C. 896; 12 C. W. N. 729; 8 C. L. 
j. 48; 10 Bom. L. R, 604; 5 A. L. J. 460; 18 M. L. J. 
287; 4 M. h. T. 23. 


MULLICIT. 

Mullick who were born after the death 
of the testator, and that Ranimoni Dasi was 
not entitled to succeed to her deceased sister’s 
share by survivorship. The application was 
dismissed. On appeal the judgment of the 
lower Court was reversed and held that there 
was no right of survivorship because the 
deceased left sons and that after referring to 
sections 100 and 102 of the Succession Act, 
it was further held that the share of the 
deceased daughter passed on to her sons 
who were in existence at the time of the 
testator s death. The appeal was then pre¬ 
ferred by Ranimoni Dasi and her adopted son, 

Jugui Kisseu Sen, to the Judicial Com¬ 
mittee. 

Sir Robert Finlay , K. G„ and Mr. Brown » 
for the Appellants, contended that the moiety 
of the said estate enjoyed by Premoni Dasi 
for her life had passed by survivorship to the 
first appellant and that the Court was wrong iu 
holding that no grandson of the testators 
born after the death of the testator could take 
under the Will 

Reference was made to Mayne’s Hindu 
Law, paragraph 559, page 762. 

Messrs. BeGruyther , K. G., and Dunne, 
appeared for the Respondents but were not 
called on. 

Messrs. Ross, K. 0., and O'G'/rman, watched 
the proceedings on behalf of Peary Lai and 
Behary Lai Mullicks. 

JUDGMENT. 

Lord Moulton,. J.—Their Lordships have 
had an opportunity of considering the judg¬ 
ment of the Court below on the question as to 
whether on the death of the younger daughter 
leaving male issue the estate passed over fcr life 

to the elder daughter, and they are of opinion 
that it is correct-, and is based on correct 
reasons. They will, therefore, humbly 
advise His Majesty to dismiss this appeal. 

With regard to the contention of the 
appellants that the Court was wrong in 
holding that no grandchildren of the testator 
born, or adopted, after the death of the 
testator on 30th October 1875 could take 
under his Will, their Lordships will not advise 
His Majesty to make any order except that 
the present advice is not to prejudice the 
position of the second appellant if and when 
such question comes before a Court for 
decision. 
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The coats of all parties as between solicitor 
and client will come out of the estate. 

Solicitors for the Appellant: Mr. T. L. 
Wilson Sp Co. 

Solicitors for the Respondents: Messrs. 
Watkins Sf Hunt, Gush, Phillips , Waiters Sp 
Williams. 


PRIVY COUNCIL. 

Appeal prom the Madras High Court. 

March 4, 1914. 

Present: — Lord Moulton, Lord Sumner, 

Sir John Edge and Mr. Ameer Ali. 
CHIDAMBARAM CHETTIAR — 

Appellant 

versus 

SRINIVASA SASTRIAL and others — 

Respondents. 

Assignment—Transfer of decree to one creditor—Con- 
sideration — Arrangement—Absence of bona tides— 
Validity —Practice. 

A , a decree-holder, who was indebted to various 
persons, assigned a decree for Rs. 14,000 to B, 
one of his creditors, and thus ho paid off B and 
two other creditors and received himself Rs. 7,775 
before the Sub-Registrar. This amount was ad¬ 
mittedly returned to B and an arrangement 
was entered into by which B himself received 
Rs. 610 and Rs. 1,000 was given to ono C 
and Rs. 5,833 to D and the rest to others. C and D 
were not found to bo his creditors: 

Held , that both the said transactions were fraudu¬ 
lent and void and no valid proceedings could bo 
based on either of those transactions. 

A deed is void against a creditor when his debtor is 
in a state of insolvency or when the effect of the 
deed is to leave the debtor without tho means of 
paying his presont debts. It is not sufficient to render 
; a deed valid that it should be made upon good con¬ 
sideration, for “a good consideration does not suffice 
g if it bo not also bona fide.” 

Their Lordships pronounced no opinion on tho 
question whether any of tho parties could establish 
rights based, not on tho transactions, but on other 
grounds, such as tho actual payment of debts, as tho 
point was neither before tho Courts below nor before 
them. 

Consolidated appeals heard ex parte against 
the decretal orders of the High Couit dated 
July 13th, 1906, affirming the judgments of 
the Subordinate Court of Kurabakonara, 
dated December 23rd, 1901, and September 
27tb, 1902. 

FACTS.—For fuller facts see 16 M. L. J. 
427; 1 M. L. T. 351 where the judgment 
appealed against is reported. 


[1914 

One Sami Iyer had a decree which he sold 
to Ramnathan Chettier for Rs. 15,000, arrang¬ 
ing that Ramnathan’s decree against Sami 
Iyer, inter alia, should be satisfied out of it. 
Subsequently Ramnathan Chettier sold this 
assignment to the appellant who presented a 
petition to the Subordinate Court of Kumba- 
konam for tho execution of the said decree 
assigned. Other creditors of Sami Iyer 
opposed this petition on the ground of fraud 
and collusion to defeat and delay their 
claims. The Subordinate Court dismissed 
the petition. Thereupon the appellant brought 
a regular suit in the Subordinate Court 
for a declaration of his right to execute the 
said decree and for An injunction restrain¬ 
ing the respondents from drawing out of 
Court the decretal moneys which stood then. 
This was dismissed on the ground that the 
proper remedy was to have appealed against 
the order dismissing the petition. Two ap¬ 
peals were then preferred at the High Court, 
one against the dismissal of the petition and 
the other against the dismissal of the re¬ 
gular suit. The High Court having dismissed 
the appeals, the appellant appealed to the 
Privy Counoil. 

Mr. DeGruyther , K. 0., (with him Mr. 
hen worthy Brown), for the Appellant, con¬ 
tended that the assignment was not made 
with intent to defeat or delay the creditors 
of Sami Iyer and that there was no evidence 
to that effect. The assignee took the consign¬ 
ment in good faith without notice of any 
such intent and for consideration — which 
right of the assignee was vested in the appel¬ 
lant. Even if there were any fraud in the con¬ 
templation of original parties, the appellant 
was not privy to it, nor had he any 
notice thereof. The assignment, therefore, 
could not be vitiated. 

The respondents did not appear. 

JUDGMENT. 

Lord Moulton. —Their Lordships are of 
opinion that the two decisions appealed 
against are correct; that the High Court 
acted lightly in setting aside the two assign¬ 
ments, the one to Annamalia and the other 
to Chidambaram, and that no valid pro¬ 
ceedings can, therefore, be based on either 
of those assignments. The question whether 
any of the parties cau establish rights based, 
not on the assignments, but on other grounds, 
such as the actual payment of debts, is ft 
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point which was, in their Lordships’ opinion, 
not before the Courts below, and is not before 
their Lordships, and on that point, therefore, 
they pronounce no opinion. 

Their Lordships will, therefore, humbly 
advise His Majesty that these appeals should 
be dismissed. 

Appeals dismissed. 

Solicitors for the Appellant: Messrs. 
Ohapman Walkar Sr Shephard. 


PRIVY COUNCIL. 

Appeal from the Allahabad High Court. 

February 6, 1914. 

Present :—Lord Shaw, Lord Moulton 

and Mr. Ameer Ali. 

Lala BRIJ LAL— Appellant 

versus 

Musammat INDA KUNWAR and others— 

Respondents. 

Hindu Law—Alienation by widow—Legal necessity _ 

Onus of proof—Nature of evidence—Recitals in deed , 
whether sufficient evidence of necessity —Evidence— 
Witnesses , statements of—Discrepancies on material 
point , effect of. 

The onus of supporting a sale by a Hindu widow is 
on the purchaser and there must be evidence to prove 
legal necessity as would bind the husband’s estate. 
Recitals in mortgages or deeds of sale with regard to 
the existence of necessity for alienation are not evi¬ 
dence by themselves of the fact and in order to sub¬ 
stantiate the allegation there must be some evidence 
aliunde. 

Discrepancies in the statements of -witnesses on 
material points should not be lightly passed over, as 
they seriously affect the value of their testimony. 

Appeal from a judgment and three decrees 
of the High Court, two dated December 23rd 
1909, and the third dated March 8th, 1910, 
whioh partly affirmed and partly reversed 
those of the Court of the Subordinate 
Judge of Barielly, dated November 27tb, 
and December 23rd, 1907. 

FACTS.— One Kundan Lal had two sons, 
Sham Lal, who was married to Nimma, and 
Mihin Lal, whose son Lila Dhar had 
married Rukmin, and (it was alleged) 
a daughter, Bhauna, who was married 
lo Hulas Rai, one of whose sons was 
Dhal Chand, husband of Bhauna in the suit. 
The plaintiff, Musammat Inda Kunwar, 
claimed the possession on redemption of 10 
biswas of Mauza Khilchipur in the capacity of 
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a representative of the reversiouary heirs of 
Sham Lal, Lila Dhar and Dhal Chand, on 
the death of Nimma and Rukmin. Mihin 
Lal and Sham Lal having died in 1853 and 
1859 were succeeded by their widows, Nimma 
and Rukmin. In 1862 half the share in 10 
bisivas was transferred to Dhal Chand and in 
1871 the whole of 20 biswas of Khilchipur 
was mortgaged to Lala Ram for ] 2 years by 
way of usufructuary mortgage by Nimma, 
Rukmin and Dhal Chand. On the death of 
Dhal Chand his widow Bhauna effected several 
transfers and died in 1905. The question was 
that the transfers by the three widows, Nimma 
Rukmin and Bhauna were without legal 
necessity and, therefore, could not bind the 
reversioners of their husbands’ estate. On 
behalf of the defendants, it was contended 
that Kundan Lal had no daughter and 
that the plaintiff wa3 not the rever¬ 
sionary heir of Mihin Lai and Sham Lal. 
The name of Dhal Chand was by mistake 
entered in the mortgage-deed of 1871 and that 
his wife Bhauna obtained possession of 10 
biswas as a mere trespasser. The sale by 
her was made in lieu of lawful debt. Nimma 
and Rukmin also sold the property in 
dispute to pay off a lawful debt. Both 
Nimma and Rukmin having died more than 
12 years before the institution of the suit, 

the right of the reversionary heir was* 
barred by limitation. 

The Subordinate Judge held that the 
plaintiff was the reversionary heir of Dhal 
Chand ooly and that the mortgage of 1871 
was binding on her. He further held that 
the alienation by Dhal Chand’s widow was for 
necessity and gave a decree for the redemption 
of 2 biswas only. On appeal to the High Court 
it was held that neither the alienation to 
Dhal Chand nor the mortgage of 1871 was 
for legal necessity nor was the suit for re¬ 
recovery of the property in question barred 
by limitation. The plaintiff was held entitl¬ 
ed to the whole of 20 biswas. The defendants 
then appealed to the Privy Council. 

Sir E. Richards , K. 0. (with him Mr. 
Dube), for the Appellant, argued that the 
plaintiffs had not proved that they were the 
descendants of Kundan Lai’s daughter. All 
the documents which related to family 
transactions, by way of sale and mortgages, 
were silent upon the point. The sale and 
mortgages were for legal necessity as was 
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evident, from the deeds themselves. They 
were admissible under section 32 of the Indian 
Evidence Act. The documents might, be 
sent for to see how the things were. Both 
Nimma and Rukmin must be presumed to 
have died more than 12 years ago and, 
therefore, the suit was barred by limita¬ 
tion. 

[Mr. Ameer Ali.—T he whole thing turns 
upon the point whether there was legal 
necessity or not]. 

Reference was made to sections 32 and 108 
of the Indian Evidence Act, and to Articles 
140, 142, Schedule II of the Indian Limitation 
Act of 1877. 

Mr. DeOvryther , K. 0., (with him Mr. 
I'arikh ), for the Respondent, contended that 
there were documents which the Subordinate 
Judge ought not to have used. 

[Lord Moulton. —Documents came from 
proper custody: You must then show 
that you objected to their being admitted]. 

The original was never shown. 

[Mr. Ameer Ali.—A suit by a reversioner 
to redeem a mortgage 12 years after the 
death of the widow is not maintainable]. 

That was not the point, as a suit would 
be brought as long as there was a survivor. 
Execution decrees were not binding upon 
reversioners. The sale by a Hindu widow 
was invalid unless shown to have been 
actuated by necessity as understood in the 
Hindu Law. Mere borrowing money was 
no proof that necessity existed. 

Reference was made to Moheshar Pakhsh 
Singh v. Ratan Singh (1) Deputy Com¬ 
missioner of Kheri v. Khanjan Singh 
( 2 ). 

Sir E. Richards leplied and referred to 
Musammat Lal Kunwar v. Chiranji Lal (3). 

JUDGMENT. 

Mr. Ameer Ali. —-The suits which have 
given rise to this consolidated appeal from 
three decrees of the High Court of Allahabad 
relate to a property called Mouzah Khilchipur 
lying in the District, of Rae Bareilly in the 
United Provinces of India. 

(1) 23 I. A. 57; 23 C. 7GG. 

(2) 34 I. A. 72; 29 A. 331; 5 0. L. J. 344; 9 Bom 
L. R. 591; 4 A. L. J. 232; 17 M. L. J. 233. 11 C' W n’ 
474; 2 M. L. T. 145; 10 O. O. 117 (P. C.). 

(3) 5 Ind. ( ns. 549; 37 I. A. 1; 7 M. L. T. 57- 14 
C. W. N. 285; 11 0. L. J. 172; 12 Rom. L. R. 244- 3 *> 
A. 104; 20 M. L, J. 183 (P. 0.); (1910) M. W. N. 81. “ 


The mouzah is now in the possession of 
the defendant-appellant under a usufructuary 
mortgage executed in 1871 in favour of 
his ancestor Madhoram by two Hindu 
ladies, Rukmin and Nimma, and one Dhal 
Chand. Other titles were created sub¬ 
sequently in favour of Madhoram or his 
son Darbari Lal to some of which refer¬ 
ence will be made in the course of this 
judgment. But the plaintiffs* claim to 
possession depends principally on their 
right to redeem the mortgage of 1871. 

Mouzah Khilchipur belonged originally 
to one Kundan Lal ; he died many years 
ago, leaving two sons Mihin Lal and Sham 
Lal who, it is not disputed, were joint in 
food and estate. Mihin Lal died in 1853, 
and Sham Lal in 1859, leaving his widow 
Nimma and a nephew named Lila Dhar, 
Mihin Lai’s son. On Sham Lai's death 
the whole property devolved on Lila 
Dhar. Lila Dhar died in 1861 when 
Rukmin, his widow, became the owner, 
taking a widow’s estate under Hindu Law. 
But although Rukmin as the widow of 
the last full owner was entitled to the 
entire property, it would appear that 
Sham Lai’s widow claimed, or was ac¬ 
knowledged, to possess an equal interest 
with Rukmin. In 1862 the two widows 
jointly sold a half or 10 biswas share of 
the village to Dhal Chand who is said to 
have been Rukmiu’s manager. In 1871, 
the three, Dhal Chand, Rukmin, and Nimma 
executed the usufructuary mortgage re¬ 
ferred to above for a period of twelve 
years in respect of the entire nxousih re¬ 
presented as 20 biswas in favour of 
Madhoram, the conditions being that at 
the end of the term the debt would beoome 
satisfied and the mortgagors would recover 
jhe property without paymeut of the 
piincipal mortgage mouey” or interest. 
°hnl Chand died, it is said, in 1873, and 
in lb74, his widow, Bhauua, sold the equity 
of redemption in respect, of eight biswas 
<uit. of the 10 bistcas he had acquired from 
Rukmin and Nimma to the son of Madhoram, 
Darbari Lal, and his widow, Chaudo, one 
ot the defendants in the present suits. The 
equity of redemption iu respect of the 
iemaining two biswas was sold in execution 
<f a decree against Bhauna, aud passed 
ultimately iuto the hands of the Appellant. 
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It is unnecessary for the determination of 
this appeal to refer to the subsequent 
transactions by which Madhoram’s son 
acquired the equity of redemption in res¬ 
pect of the 10 biswas that had remained 
in the hands of Rukmin and Nimma 
after the sale of the moiety to Dhal 
Chand. 

The Brahman plaintiffs claim to be the 
reversioners of both Lila Dhar and Dhal 
Chand. They allege that Bhauna, Dhal 
Chand’e widow, died in 1905, Nimma in 
1906, and Rukmin a few years ago, and 
that upon their respective deaths whatever 
rights they had purported to create in 
favour of Madhoram came to an end, and 
they are entitled to possession of the entire 
property. They have transferred a moiety 
of the mouzah with all the appurtenant 
rights to Inda Koer, who brings one suit 
in respect of the share purchased by her, 
whilst the Brahman plaintiffs have sued 
separately for the other share claimed by 
them. 

With regard to the 10 biswas Dhal 
Chand had purchased from Rukmin and 
Nimma, they allege that the sale of the 
equity of redemption in respect of eight 
biswas by Bhauna was without legal 
necessity and that the execution sale of 
the two biswas was in respect of a personal 
decree against her, and that, consequent¬ 
ly, neither transaction is binding against 
them. 

The contesting defendants, the representa¬ 
tives of Madhoram, denied that the Brahman 
plaintiffs were the reversioners of either 
Lila Dhar or Dhal Chand; that their claim 
was barred by the Statute of Limitations, 
as Rukmin, the widow of the last fall 
owner, died more than twelve years before 
suit, and that even if the Brahman plaint¬ 
iffs were the reversioners of Lila Dhar or 
Dhal Chand, the transactions impugned by 
them were for legal necessity and consequent¬ 
ly binding against them. The two suits were 
tried together, and although in consequence 
of the decree of the Subordinate Judge there 
were three separate appeals to the High 
Court, they were heard together; and sub¬ 
sequently on an application for leave to appeal 
to His Majesty in Council, all three appeals 
were consolidated. The case has thus come 
before their Lordships as a single consolidat¬ 


ed appeal. Their Lordships propose, there¬ 
fore, in order to avoid confusion, to deal 
with the two suits as one consolidated action 
from the outset. The Trial Judge was of 
opinion that the evidence produced to 
establish the relationship of the Brahman 
plaintiffs to Lila Dhar was wholly untrust¬ 
worthy. He, therefore, did not consider it 
necessary to enter upon an inquiry as to the 
time of Rukmin’s death. 

He held, however, that the Brahman plaint¬ 
iffs (save Lachmao) were the reversioners of 
Dhal Chand, being his brother’s sons; that the 

sale of the equity of redemption by Bhauna 

in respect of eight biswjs was for legal 
necessity, but that there was no proof that 
the sale by auction of the two biswas in 
execution of the decree against her was “in 
satisfaction of a debt contracted by her for 
legal necessity.’* He accordingly made a 
decree in Inda Koer’s suit for the redemption 
of the mortgage of 1371, in respect of two 

biswas , and dismissed the rest of her claim as 

well as the claim of the Brahman plaintiffs in 
their suit. 

From these decrees there were, as already 

observed, three appeals to the High Court; 

one by the defendants in respect of the two’ 

biswas, and the two others by the two sets of 

plaintiffs, namely, Inda aud the Brahmans 
respectively. 

As regards I he relationship of the 
Brahman plaintiffs to Lila Dhar, the learned 
Judges of the High Court have come to 
a diametrically opposite conclusion to the 
Trial Judge. They hold that it is satisfactorily 
established they are the descendents of one 
Bhauna, alias Mulo, a daughter of Kundan 
Lal, and, therefore, related as bandhus 
to Lila Dhar, Rukmin’s husband. They 
have further held that the sale by Rukmin 
and Nimma in 1862 to Dhal Chand, the 
mortgage of 1871 by these three to Madho¬ 
ram, and the sale of the equity of redemp¬ 
tion by Bhauna, Dhal Chand’s widow, in 
respect of eight biswas , were without legal 
necessity. They have also held that Rukmin 
was alive within twelve years from date 
of suit. They accordingly reversed the 
decree of the Trial Judge by which he had 
dismissed the plaintiff’s claim in respect of 
eighteen biswas t and affirming his order in 
respect of the two biswas , made a decree in 
favour of tho plaintiffs in both suits. 
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In the present appeal the defendant Brij 
Lal, the grandson of Madhorara, challenges 
all the conclusions of the High Court. The 
case as presented at their Lordship9 Bar 
is divisible into two parts, one relating to 
the reversionary right to Dhal Chand s estate, 
the other to Lila Dhar’s. It is not disputed 
now that the Brahman plaintiffs, including 
Lachraan, are the sons of Dhal Chand s 
brothers, and are, therefore, entitled to his 
estate on the death in 1905 of his widow 
Bhauna. The only question for determination 
on this part of the case is whether the sale 
by Bhauna of the equity of redemption in 
respect of the eight biswas was for legal 
necessity. The onus of supporting a sale 
from a Hindu widow is undoubtedly on the 
purchaser. In the present case the appel¬ 
lant has adduced no evidence to prove legal 
necessity as would bind the husband’s estate. 
He has relied simply on the recitals iu the 
schedule attached to the sale-deed. Recitals 
in mortgages or deeds of sale with regard to 
the existence of necessity for the alienation 
have never been treated as evidence by them¬ 
selves of the fact. And it has been repeatedly 
pointed out by this Board that to substantiate 
the allegation there must be some evidence 
aliunde. 

In these circumstances their Lordships are 
of opinion that the conclusion of the High 
Court with regard to the sale by Bhauna of 
the equity of redemption in respect of the 
eight biswas is well founded. 

Respecting the other two biswas which be¬ 
longed to Dhal Chand, there is a concurrent 
finding of fact by the two Courts that the 
decretal debt in execution of which it was sold 
was not for legal necessity. In the result, 
therefore, as regards the share purchased by 
Dhal Chand from Rukrain and Ninima in 1862 
and which he jointly with them mortgaged in 
1871 to Madhoram, the Brahmau plaintiffs, 
as reversioners of Dhal Chand, are eut it led 
to the same. 

The position respecting the other 10 biswas 
seems to their Lordships quite different. The 
right of the plaintiffs to that share rests on 
the allegation that, they are the grandsons of 
one Bhauna alias Mulo, who was a daughter 
of Kundan Lal and the sister of Sham Lal and 
Mihin Lal. There is no documentary evidence 
in support of the statement that the wife of 
Hulas Rai, the grandfather of the plaiutiffs, 


was a daughter of Kundan Lal. It was natural 
to expect that in 1862, when Rukmin and 
Ninirua sold a moiety of the. property to 
Dhal Chand, the uncle of the plaintiffs, on 
which occasion the relationship of Lila Dhar, 
Rukmin’s husband, was stated, with some 
particularity, a reference should be made 
to the vendee’s connection with the family. 
Other documents of a similar nature are 
equally silent. As observed already, the 
plaintiffs’ allegation rests entirely on oral 
testimony. Having regard to the divergence 
of opinion between the two Courts in India 
with respeot to the credibility of the plaintiff's 
witnesses, their Lordships have closely 
examined the evidence, and they cannot 
help considering it to be of a very 
dubious character. The witnesses had to 
prove ouly oue liuk in the chain of relation¬ 
ship; the discrepancies, therefore, iu their state¬ 
ments on material points, which have been 
somewhat lightly passed over by the High 
Court, seriously affect, in their Lordships' 
opinion, the value of their testimony. Their 
Lordships agree with the Trial Judge iu con* 
sidering the evideno9 as to Halo being a 
sister of Sham Lal aud Mihin Lal as 
worthless. In this view of the case, it is 
hardly necessary to determine whether Rok- 
min was alive or nob within twelve years 
from date of suit. Admittedly she left 
her home many years ago. The plaintiffs 
alleged she went on a pilgrimage, and 
was last heard of eight or uiue years be¬ 
fore the action. The defeudaut, on the 
other hand, says she had to leave her 
home a considerable time before owing to 
having been outcasted for unohastity. Most 
of the wtiuesses who speak to her being 
recently alive state they obtaiued their 
information from Het Ram, one of the 
plaintiffs, who has not thought fit to enter 
the witness-box. On the other had, there 
are some corroborative ciroumstauces which 
incline their Lordships to believe that Rnk- 
min left the village iu consequence of her 

lapse, and died many years ago in a distant 
relative’s home. 

On the whole it appears to their Lordships 
that the plaintiffs have failed to establish 
their right to recover possession of the 
inm lining 10 biswas , as reversioners to 

1 ukiniii s husbaud. The decree of the 
High Court in the suit of lnda Koer omits, 

osvevor, from consideration the covenant iu 
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the deed of mortgage which provides that at 
the time of redemption the mortgagors: — 
shall be liable for the amount of arrears 
and the amount of takati advances and the 
amount advanced on account of seed which 
may ba due to the mortgagee by the tenants 
of the village according to the entries in 
the paiwaris ’ papers.” 

Their Lordships are of opinion that the 
decrees of the Courts in India should 
be dischaged, that the claim of the Brahman 
plaintiffs in their suit should be dismissed, 
and in the suit of Inda Koer, who has acquired 
the 10 biswas which alone the Brahman 
plaintiffs had a right to sell, there should 
be a declaration that she is entitled to recover 
possession of the same from the defendant- 
appellant, with mesne profits as provided 
by law, less any sum that may be found 
due to the mortgagee defendant upon the 
taking of proper accounts on the basis of 
the above recited covenant within a time 
to be specified by the High Court. 

And their Lordships will humbly advise 
His Majesty accordingly. 

Considering the result, they think the ends 
of justice will be served by making the parties 
bear their respective costs in th* appeals to 
the High Court and to this Board. 

Decrees discharged. 

Solicitors for the Appellant: Messrs. Bar - 
row , Rogers Sf Nevill . 

Solicitors for the Respondents : Mr. 
Edward DaJgado . 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Appeal No. 34-B of 1913. 

October 27, 1913. 

Present :—Mr. Mittra, Offg., A. J. C. 

SHEO LAL—Appellant 

versus 

Musammat SHEORAJIA— Respondent. 

Prescription—Person claiming limited interest enter - 
ing upon land—Prescription cannot confer better title — 
Hindu Law — Succession — Daughter-in-law. 

When a person enters on land under a title as heir, 
which is necessarily a limited title, very cogent evi¬ 
dence is necessary to show that the said person 
afterwards asserted a title as absolute owner. 


A person in the position of a Hindu, widow may 
claim onl} T a limited interest, and when she does so, 
the interest claimed is all that is acquired by 
prescription. 

A Hindu daughter-in-law in Bombay does not 
succeed as an absolute owner nor does she in Berar. 

Appeal against the decree of the District 
Judge, East Berar, dated the 23rd August 
1912, con5rming that of the Subordinate 
Judge, Ellichpur, dated the 7th March 
1912. 

Sir Bepin Krishni Bose and Mr. J. 0. Qhosh , 
for the Appellant. 

Mr. P. £>. Kotwal , for the Respondent. 

JUDGMENT.—The parties are Kanaoj 
Brahmins from the United Provinces aud it 
is now admitted that they are governed by 
the Benares School of Hindu Law. They 
are settled in Berar where the Bombay 
School of Law prevails. It has been now 
found that the property in suit was acquired 
by Chuniabai, widow of Chandidin, and must 
be treated as her stndhan. Chuniabai died 
in 1889, leaving a daughter, the present 
defendant, and a daughter-in-law, Musammat 
Parwati, widow of her pre-deceased son, 
Sheobhajan. The plaintiffs are the brothers 
of Chandidin, husband of Chuniabai. There 
cau be no doubt that the defendant was the 
sole heir to Chuniabai’s estate on the latter’s 
death, neither Musammat Parwati nor the 
plaintiffs having any title to it. Parwati, 
however, entered into possession and remained* 
in possession till her death in 1908. The 
plaintiffs’ case is that Parwati acquired an 

absolute estate by adverse possession, and that 

the plaintiffs are the heirs to her stridhan 
property, being the nearest sapindas of her 
husband. The defendant does not deny that 
the plaintiffs would be the heirs to any 
heritable estate acquired by Parwati. The 
Courts below have dismissed the plaintiffs’ 
claim on the ground that Parwati’s possession 
was not adverse to the defendant. 

In my opinion the finding of the lower 
Courts as to the nature of Parwati’s posses¬ 
sion cannot be upheld. The reason which 
has mainly induced the lower Courts to ' 
adopt this view is that the defendant was a 
minor at the time of her mother’s death, 
that she lived with Musammat Parwati 
even after her marriage and was maintained 
out of the estate. But Parwati appeared 
before the Revenue Court and claimed title 
as daughter-in-law of the deceased, ignoring 
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entirely the minor’s existence. There is 
nothing on the record to bear out the sugges¬ 
tion that she entered as guardian or trustee 
on behalf of the defendant. She never 
relinquished possession on the defendant s 
marriage or even after the latter had attained 
majority. She leased out the property from 
year to year. She certainly regarded herself 
as an owner—whether an absolute owner or 
one with a limited interest will be discussed 
later. Under the law she had not a claim for 
even maintenance on the estate of her mother- 
in-law, and yet it was the defendant who was 
treated as a person having only a legal or 
moral claim for maintenance. I hold that 
Parwati’s possession was in the character 
of an owner and not as trustee for the 
defendant. The possession was, therefore, 
adverse to the defendant. 

The question to be discussed now is the 
nalureof the estate acquired by Musammat 
Parwati. It is clear that the defendant succeed¬ 
ing to her mother’s striihan property would 
acquire a limited estate under the Benares 
School of Hindu Law [Sheo Shankar Lai v. 
Debt Sahi (1), Sheo Partab Bahadur Singh v. 
Allahabad Bank Ld. (2)]. By excluding 
the defendant, Parwati could not acquire an 
interest which would affect the rights of the 
reversioner, that is the defendant’s sou; but 
his right to possession will accrue uuder 
Article 141 of the Limitation Act ou his 
mother’s death. Tli6 suit for possession, 
however, will have to be decreed for the 
present, uuless Parwati claimed merely a 
Hindu widow’s estate. The judgment of their 
Lordships of the Privy Council in Lichhan 
Kunxoir v. Minorath Ram (3) shows that 
a person in the position of a Hindu widow 
may claim only a limited interest and when 
she does so, the interest claimed is all that is 
acquired by prescription. If Parwati claimed 
a Hindu widow’s limited interest, there 
is no question of succeeding to her estate. 
We shall in that case have to find out who 
are the heirs to the last full owner, Ohuniabai, 
and admittedly the defendant is that heir. 

The important and somewhat difficult ques¬ 
tion now to be determined is whether Parwati 

• 

(1) 25 A. 468; 5 Bom. L.R. 828; 13 M. L. J. 330; 7 C 
W. N. 831; 30 ]. A. 202 (l\ C.). 

(2) 25 A. 476; 13 M. L. J. 336; 5 Bom. L.R. 833; 7 C. 
\V. N. 840; 30 I. A. 200 (I*. (\). 

(3) 22 0. 44b; 22 1. A. 25. 


claimed an absolute or a limited estate. 
She did not enter oa the land as a 
trespasser. She claimed title as daughter- 
in-law. Such a claim would be easily 
recognised in Berar where the Bombay 
law is followed. This, in my opinion, accounts 
for the report made by the Patel and the 
Patwari and the order passed by the Tahsildar. 
But the daughter-in-law in Bombay does 
not succeed as an absolute owner nor does 
she in Berar. She never attempted to sell 
or mortgage any portion of the estate. The 
leases given were either yearly leases or 
leases for short terms. She never attempted 
to make a gift of any portion of the 
property. It is true that on her death-bed 
she attempted to make a Will in favour of 
the defendant who would be equally heir 
without the Will. I cannot attach any 
importance to this as it was after all a 
recognition of the defendant’s right to 
succession uuder the law. The Will or its 
draft is not on the record. The evidence 
on the point does uot show that she believed 
that she could leave even legacies to others. 
When a person enters on land under a 
title as heir which is necessarily a limited 
title, as in the present case, very cogent 
evidence is necessary to show that she 
afterwards asserted a title as absolute 
owner. On the whole I think Parwati 
merely claimed a daughter-in-law’s limited 
interest, aud on her death, her estate came 
to an end. The view I have adopted is in 
accordance with my learned predecessor’s 
judgment in Rimprasad v. Dayaram (4). 
1 have already poiuted out that if there 
is no question of succession to any estate 
acquired by Parwati, the defendant would 
come again as her mother’s heir. The appeal 
fails and is dismissed with costs. 

Appeal dismissed. 

(4) Soooiul Appeal No. 36i of 1911. 
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KERAMUDPIN SARKAR V. EMPEROF. 

CALCUTTA HIGH COURT. 

Criminal Revision No. 1987 ok 1913. 

January 23, 1914. 

Present :—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 

KERAMUDDIN SARKAR — Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1893), ss. 110, 
112, 113, 117— Good behaviour—Security — Warrant 
case—Opportunity to briny witnesses. 

In a proceeding under section 110 of the Criminal 
Procedure Code, the accused person must have 
time to bring his witnesses and have their evidence 
recorded. Where the accused had not had this op¬ 
portunity, the order against him must be set aside. 

Rule against the order of the Sub-Divi¬ 
sional Magistrate of Thakurgaon, dated 
November 5th, 1913, directing under section 
110, Criminal Procedure Code, the petitoner 
to execute a bond iu his own recognizauce in 
Rs. 500 with two sureties in Rs. 500 each, to 
be of good behaviour for one year, or iu 
default to undergo rigorous imprisonment 
for one year, an appeal from which order 
was dismissed by the District Magistrate 
of Dinajpur on December 8th, 1913. 

Mr. O. R. Das, Counsel, Dr. Suhrwardy , 
Counsel, and Babu Atulya Charan Bose , 
Vakil, for the Petitioner. 

JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Dinajpur 
to show cause why the order under section 
110, Criminal Procedure Code, passed against 
the petitioner should not be set aside, firstly , 
on the ground that the provisions of section 
112 have not been complied with inasmuch ns 
the substance of the information received 
from the Police has not been recorded and 
the accused person had no notice thereof; 
and, secondly , that the case is triable as a 
warrant case and the accused had a right to 
have the witnesses properly cross-examined 
and to have processes issued on any witnesses 
he desired to call in defence. The Rule 
could have been stated mere shortly by 
saying that it had not been beard, firstly , 
with reference to the provisions of seotion 
112 and, secondly , with reference to the pro¬ 
visions of section 117. 

As regards the alleged breach of the pro¬ 
visions of section 112 the learned Magistrate 
points out in his explanation that he lias 
followed the letter of sections 112 aud 113. 
There was a proceeding drawn up. The 


person in respect of whom it was drawn up was 
present in Court and it was read over to him 
and the substance explained to him. But the 
conditions in which he was present in Court 
are rather different to what is the ordinary 
practice. He was only present in Court 
because he had been brought there by a 
Policeman after being locked up all night. 
He, therefore, certainly had no opportunity 
of producing his defence witnesses; and 
even if we were inclined to discharge the 
Rule as regards section 112, the disregard of 
the provisions of section 117 is quite fatal to 
the case. That section provides that in 
proceedings under section 110 the procedure 
for warrant cases shall, as far as possible, 
be adopted, and that means, as it obviously 
must mean, that a person who has such a 
serious charge alleged against him must 
have time to bring his witnesses and have 
their evidence recarded. In the present case 
it appears that the accused had no oppor¬ 
tunity of choosing and producing his own 
evidence or having them produced by sum¬ 
mons. He had no chance of choosing his 
own legal adviser, the learned Magistrate 
having come out from the station accompanied 
by a single Mukhteir who, as it happened, 
was able to appear on behalf of the accused, 
although, of course, he knew nothing about 
his case. The only witnesses he could have 
examined were the by-etanders who happened 
to have gathered round the Cachery out of 
curiosity, and it cannot be said that those 
were the witnesses whom he voluntarily 
chose in his defence. 

The proceedings clearly show that the man 
had not anything like a fair trial, and the 
order under section 110 must, therefore, be 
set aside, and if it is necessary to take further 
proceedings these proceedings must be taken 
with due regard to the spirit as well as to 
the 'letter of the law r . 

The petitioner will be discharged from the 
security bond. 

Rule made kb solute 
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ALLAHABAD HIGH COURT. 

Criminal Reference No. 127 of 1914. 

March 11, 1914. 

Fresent: —Mr. Justice Piggott. 

EMPEROR— Applicant 

versus 

NANHUA —Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 208, 
350, 528 — '.transfer of case from one Magistrate's Court 
to another—Commitment on evidence recorded by 
Magistrate from whose file case was transferred—Juris¬ 
diction. 

After the prosecution evidence in a case under sec- 
ion 321, Indian Penal Code, was recorded by a second 
Hass Magistrate, the District Magistrate transferred 
the case to a 1st class Magistrate who, acting on 
the evidence which had already been recorded by the 
2nd class Magistrate, committed the accused to the 
Court of Session: 

Held, that the order of commitment was not 
illegal. 

Quetn-Empress v. Bashir Khan, 15 A. 315. i of erred 
to. 

Queen-Empress v. Angnu, A. W. N. (18S9) 130, not 
followed. 

Mohcsh Chandra Saha v. Emperor, 35 C. 157; 12 C. 
W. N. 416; 7 Cr. L. J. 220; 7 C. L. J. 488 and 
Pulaniandy Uoundan v. Emperor, 1 Ind. Cas. 54; 32 
M. 218; 5 M. L. T. 218; 9 Cr. L. J. 146, followed. 

Reference submitted by the Sessions Judge, 
of Budaun, as per his letter No. 72/lIL dated 
7th February 1914. 

The Assistant Government Advocate , for the 
Crown. 

OPINION.—This is a reference by the 
Sessions Judge of Budaun asking this Court 

to quash a commitment for trial to bis 
Court by a first class Magistrate of that 
District. The learned Sessions Judge is of 
opinion that the order of commitment was 
made without jurisdiction and is consequent¬ 
ly bad in law. It appears that the case 
was one in which action was first taken 
in respect of an alleged offence under sec* 
tion 324, Indian Penal Code. It was before 
a Bench of Magistrates exercising second 
class powers and not empowered to commit 
jin accused person for trial to the Sessions. 
The District Magistrate, acting under section 
d2S, Criminal Procedure Code, transferred 
the case to a Magistrate of the first class 
The latter, acting on the evidence which 
had already been recorded by the Beueh 
of Magistrates, framed a charge under 
section 326, Indian Penal Code, and passed an 
order committing the accused for trial to the 
Court of Session. It does not appear that 
the accused demanded to have the witnesses 
oi any of them re*summoned uud re-heard 


the presumption is that they did not. The 
order complained of is an order of com¬ 
mitment, and it seems to me at least open 
to question whether the Sessions Judge had 
any concern with the nature of the evidence 
on the strength of which the Committing 
Magistrate had seen fit to pass the order, 
ft certainly could uot be said that the order • 
was without jurisdiction after the Commit¬ 
ting Magistrate had become duly seized of the 
case in consequence of the order under section 
528, Criminal Procedure Code. The Sessions 
Judge says that the provisions of section 
350 would not override those of section 203, 
Criminal Procedure Code, but with this 
general proposition I am unable to agree. In 
any case section 350, Criminal Procedure 
Code, undoubtedly applies to a Magistrate 
succeeding, within the meaning of that 
section, who may act upon the evidence 
recorded by his predecessor, and his action 
may take the form of framing a charge and 
committing the accused for trial. It has, 
however, been doubted whether section 350, 
Criminal Procedure Cod^, applies at all to 
cases which have been transferred from one 
Court to another under section 528, Criminal 
Procedure Code. In Queen* E mpress v. Bashir 
KJiun (1) a Judge of this Court seems to 
have assumed that for a Magistrate to 
proceed after an order of transfer upou the 
evidence which he found already on the 
iecoid was at least an irregularity. In 
that case, however, it was distinctly held 
that the accused had been prejudiced by 
the course adopted by the Magistrate to 
whom the case had been transferred. In 
the present case, assuming that the evideuoe 
on the record, if true, does disclose the 
commission of an offence punishable uuder 
section 326, Indian Penal Code, it does not 
seem to me I hat the accused cau be said 
to have been in any way prejudiced. The 
evidence will have to be taken before the 
Court of Session and the accused will have 
o\oiy opportunity of eross-examiuing the 
witnesses for the prosecution before that 
Court pronounces upon his guilt or in¬ 
nocence. There is one case of this Court 
which has been referred to by the learned Ses- 
sious , udge, namely, Queen-Empress v. 

U; in winch the view was taken that the 
provisions of section 350, Criminal Procedure 
Code, would not apply a t all to a case which 

W 4 A, 316. (2) A. W, X. (1SS9) 130. 
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came before auother Coart under an order of 
transfer. This case, however, has recently- 
been considered by a Bench of the Calcutta 
High Court in Mohesh Chin Ira Saha v. 
Emperor (3) where the Allahabad ruling was 
dissented from, and it was expressly laid 
down that section 350, Criminal Procedure 
Code, is not limited to cases in which Magis¬ 
trates succeed each other in their offices, but 
applies also to all cases transferred from 
the file of one Magistrate to that of an¬ 
other under section 523, Criminal Procedure 
Code. This case has baen followed in 
Palaniandy Gounian v. Emperor (4) where 
stress is laid upon the use of the word 
therein ’ in section 350 aforesaid 1 am con¬ 
tent to follow these rulings, more particularly 
in a case like the present where, a9 1 have 
already pointed out, no possible question 
of prejudice to the accused person can be 
said to arise. I accordingly decline to 
accede to *the reference of the learned 
Sessions Judge and order the record to be 
returned. 

Reference not accedei to. 

(3) 35 C. 457; 12 C. W. N. 410; 7 Cr. L. J. 220; 7 C. 
L, J. 488. 

(4) 1 Inti. Cas. 51; 32 M. 218; 5 M. L. T. 2 8; 9 Cr. 
L. J. 140. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 933 ob 1 1913. 

August 7, 1913. 

Present :—Mr. Justice Imam and 
Mr. Justice Chapman. 

Mirza HASS AN MIRZ A—Accused- 

Petitioner 

versus 

The EMPEROR on the prosecution of 
Mus.mmat MAHBUBAN— Complainant — 

Opposite Party. 

Penal Code ( Act XLV of 1860), s. 211— Barden oj 
proof—Duty of prosecution to establish charge—Failure 
of accused to examine ivitiiess, if implies guilt. 

The duty of the prosecutiou in a case under sec¬ 
tion 211 of the Indian Penal Code is to prove by 
Satisfactory evidence that the charge was wilfully 
false to the knowledge of the maker of the charge. 

It is for tho prosecution to establish their case, 
and if they fail to supply that proof which is required 
to secure the conviction of the accused, the failure 
on the part of the latter to examine any particular 
person as a defence witness will not imply the guilt 
us having been proved. 



Where the petitioner, on learning from his wife 
that the complainant who was living in the house 
had disappeared with valuables, lodged an information 
to the Police charging him with theft which was after 
wards found to be false, it was held that he could not 
be convicted under section 211 of the Indian Penal 
Code unless the prosecution established that there 
was, as a matter of fact, no theft, or that tho peti¬ 
tioner knew that there was no theft. 

Dr. Sarwardy and Moulvi A. K. FuzUul- 
Haq, for the Petitioner. 

Mr. Sultan Ahmed , for the Crown. 

JUDGMENT.—The petitioner has been 
convicted of an offence under secticn 211, 
Indian Penal Code, the case against him 
being that he laid a false information bsfore 
the Police charging his mother-in-law, Musam- 
mat Mahbuban, and Musammat Largri with 
stealing properties belonging to him from 
his house and that the false information 
was maliciously laid with intent to cause 
injury to the persons implicated in the 
case. 

The relations between the partiei may 
be shortly stated here. Musammat Ghafu- 
ran, daughter of Musammat Mahbuban, who 
died sometime before this alleged recurrence, 
was the widow of one Wajid Hcssa'n. On 
the death of her husband, she married the 
petitioner, Mirza Hassan Mirza. Musammat 
Ghafuran, her son named Asgar by her 
former husband, her sister-in-law, that is a 
brother’s wife Musammat Langri, and Musam¬ 
mat Mahbuban, all these people seem to 
have been living with the petitioner in a 
house in Patna city, the house being the 
property of Ghafuran. On the death of 
Ghafnran, her heirs, according to the Muham¬ 
madan Law, were entitled to their respective 
shares in the inheritance, the petitioner 
as husband being one of them. 

The case propounded by Musammat 
Mahbuban was that the petitioner was 
not the husband of Ghafuran, but had an 
improper intimacy with her and was only her 
lover. This statement of Mahbuban has 
not been believed by the learned Sessions 
Judge who heard the appeal and the status 
of the petitioner as husband has been 
accepted by him. AVe thus have it that the 
prosecution in attempting to prove their 
case against the petitioner started by denying 
his status in relation to Musammat Ghafuran 
and so, on a very important and material 
part of the case, the prosecution have set up 
a false allegation. 
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The case against the petitioner being that 
no theft took place, the obligation of proving 
it rests on the prosecution. We are not 
satisfied that they have succeeded in estab¬ 
lishing by evidence that there was no such 
theft. The motive alleged for the institution 
of a false case against Mahbuban and Langri 
is said to be that the petitioner, claiming the 
house left by Ghafuran as his own under a 
purchase made by him from her, attempted 
to propound two sale deeds, and findiug his 
difficulty in respect of propounding genuine 
title-deeds wanted to have evidence of their 
disappearance and thus falsely alleged 
against Mahbuban and Langri, that they 
had removed the sale-deeds along with 
other properties belonging to the petitioner. 

Wo are not satisfied that the motive 
alleged against the petitioner is quite 
sound. According to the evidence in this 
case, the value of the house does not 
seem to bo much more than Ks. 95. In 
the absence of a sale-deed, the petitioner 
would yet he entitled to a one-fourth share 
in the house as husband of Ghafuran. It 
seems to us that by laying this information 
against, Mahbuban and Langri and stating 
therein that the sale-deeds had disappeared, 
the petitioner, instead of establishing any 
evidence of the existence of the doeds, was, 
as a matter of fact, weakening his position 
by urging that they had boen lost or 
stolen. No doubt, that would have left him 
au opportunity of adducing secondary evi¬ 
dence as to their contents, but it is also to 
bo borne in mind that they were nover 
alleged to have been registered and, that- 
being so, moro than ordinary evidence would 
be required to prove their contents. In the 
circumstances, we are not impressed by the 
motive alleged by tho prosecution for the 
institution of a false case. 

The petitioner’s case in the first inform.i- 
f ion was that on a certain Kid day, he had 
boon out visiting friends. When ho came 
back to his house, ho found his wife, whom 
lie had married on the death of Ghafuran, 
crying and he learnt from her that Mahbu¬ 
ban, Langri and Asgar had disappeared from 
the house, that t he box containing Government 
currency notes, jewelleries and the sale-deeds 
had boen broken open and the contents thereof 
wero missing, lie then examined tho 
box and found that, the valuables contained 
therein were not there. Thereupon he 


informed some of his neighbours and started 
on a search to find out the three absconding 
persons, but in vain. He at last reported 
the incident to the Police at the thana in 
Patna city. From the prosecution case, it 
seems that Mahbuban, Langri and Asgar 
had been living in the same hoase with 
the petitioner and did, as a matter of fact, 
disappear on the day in question. 

The only point that remains to ba con¬ 
sidered is whether on that day there was 
a theft or not. It is quite possible that 
there was no theft; but we require good 
evidence to satisfy us on the point. The 
duty of the proseoution iu a ease under 
section 211 is to prove by satisfactory evi¬ 
dence that the charge was wilfully false to 
the knowledge of the maker of the charge. 
That has not been done in this case. The 
prosecution have not established that there 
was, as a matter of fact, no thefi; nor have 
they established that, the petitioner knewthat 
there was uo theft. His case has been from 
the beginning that he heard from hi 9 wife 
that the three persons had disappeared and 
that, the money, Government currency notes 
and ornaments in the box were missing. 
The prosecution have done nothing what¬ 
ever to prove that th$re was no such state¬ 
ment. by the wife to the petitioner. Had 
there been such proof, the petitioner would 
undoubtedly have been guilty of laying a 
false charge against the persons whom he 
intended to injure, but that important 
evidence is wanting in this case. 

On behalf of the Crown, it has been con¬ 
tended that tho petitioner having entered 
on his defeuce aud examiued the witnesses 
to prove his case was bouud to examine his 
wife in order to prove his innocence. We 
may say here that it is for the prosecution 
to establish their case and if they fail to 
supply that proof which is required to 
secure the conviction of the accused, the 
failure on the part of the latter to examine 
any particular witness or witnesses will not 
imply the guilt as having been proved. 

^ e, therefore, make this Rule absolute aud 
set asido the conviction of the petitioner. 
He will be discharged from his bail. 

Rule made absolute . 
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SUBROYA AIYAR V. ABDUL KADAR. 

MADRAS HIGH COURT. 

Criminal Revision Case No. 681 of 1913. 
Criminal Revision Petition No. 552 of 1913. 

March 3 t 1914. 

Present :—Mr. Justice Wallis and 
Mr. Jastice Ayling. 

M. SUBROYA AIYAR —Accused — 

Petitioner 

t/ 6 T SUS 

Mould KADAR ROWTHAN ABDUL 
KADAR SAHIB —Complainant— 

Respondent. 

Penal Code {Act XLV oj !860j, #. 499 — Dcfam it ion 
— Statement contained in net vs pa per , token defamatory 
—“Aggrieved person” meaning of—Criminal Procedure 
Code {Act V of 1898), s. 198. 

Where a statement in a newspaper is true as re¬ 
gards the complainant though untrue as regards 
others, the complainant is not an “aggrieved person” 
within the meaning of section 198 of the Code of 
Criminal Procedure. 

An article in a newspaper which is a fair com¬ 
ment on public affairs and is merely an expression of 
opinion oannot be said to be defamatory, unless it is 
proved that it was the outcome of a dishonest or 
corrupt motive. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Chief Presidency Magistrate, 
Egmore, in Calendar Case No. 15126 of 1913, 
on the file of the Presidency Magistrate of 

Georgetown. 

Mr. J. 0 . .Adam, for the Petitioner. 

Mr. E.B. (Jslonie (for Mr. T. Rang a char iar ), 
for the Respondent. 

Mr. Percy Grant , for the Government. 

ORDER.—The accused was entitled to 
discuss the qualifications of the complainant 
and others for Municipal Office, and so long 
as he abstained from aspersing their private 
character was entitled to considerable latitude. 
Read with the context the statement, ‘ among 
them a single educated man” means no more 
than that there was none who could speak 
English or write his mother-tongue Tamil 
without a mistake. It is not disputed that 
this statement is true as regards the present 
complainant and in these circumstances we 
do not think he is a person aggrieved by 
the publication of these words within the 
meaning of the section. 

The statements that “the Jamath itself is 
controlled by two or three very well-to- 
do men” and that “practically the whole 


DARA V. MU EAT. 

of Vaniambady is led for any action against 
the Municipality by two or three men” are 
not defamatory atali,as there is no allegation 
that they were actuated by any dishonest or 
corrupt motive and, in any cise, are fair 
criticism. The statement, ‘ they knew full 
well that amongst them there is not a single 
man fit to be a chairman” must bo read 
with the rest of the sentence, “and that 
only recently Government passed an order 
to the effect that the Revenue Divisional 
Officer only should be the Chairman of the 
Municipality.” . 

This last sta‘omeut is admittedly true 
and the former statement does not exceed 
the bounds of fair comment upon it. The last 
statement charged, “Finally 1 would 
challenge any one to point out a single non- 
Official fife to bo the Chairman of this unique 
Municipality which roquires a very strong 
man to guide” 13 only an expression of 
opinion on a public question which the writer 
was entitled to publish. 

The conviction must be set aside and the 
fine if paid must be refunded a3 well as the 
Rs. 4-4*0 ordered to be paid to the com¬ 
plainant for costs. 

Conviction s*t aside 


ALLAHABAD HIGH COURT. 

Criminal Revision No 1118 of 1913. 

January 20, 1914. 

Present: —Justice Sir George Knox, Kt. 

DARA — Applicant 
versus 

MUKAT and oruE iE—O pposite Party. 

Criminal Procedure Code {Act V of 1898), 192 — 

Transfer of cases - Practice. 

A Magistrate can transfer only those case3 under 
section 192 of the Criminal Procedure Code of which 
he has taken cognizance under section 199 of the Code, 
but not those which hive been transferred to his 

Court. 

Obiter:— The frequent orders of transfer are objec¬ 
tionable in view of the trouble which they give to 

witnesses and parties. 

Criminal revision from an order of the 
Sub Divisional Magistrate of Shahjahanpur. 

JUDGMENT. —Cognizance of this case 
was taken by the Court of the Bauch of 
Magistrates, Jalalabad, and it appea-s to 
have remained pending in that Court from 
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the 14th June 1913, until the 1st of Septem¬ 
ber 1913, or thereabout. It was then trans¬ 
ferred by the District Magistrate, as he says 
under section 17 of the Code of Criminal 
Procedure, to the Court of Mr. Abdul Halim. 
Owing to illness on the part of Mr. Abdul 
Halim the case was transferred to the Court 
of Babu Jhumak Lai. This order was passed 
on the 10th of September 1913. Babu 
Jhumak Lai was an officer in charge of a 
Sub-division, and he immediately on receipt 
of the case transferred it to (lie Court of 
the Tahsildar of Jalalabad. He professes to 
have acted under section 192 of the Code of 
Criminal Procedure. That section refers only 
to cases of which the transferring Magistrate) 
has taken cognizance, i.e. % acted under section 
190 of the same Code. It has no reference 
to cases which have been transferred. The 
order of transfer was ultra vires and the 
Tahsildar of Jalalabad was without jurisdic¬ 
tion in the case. As the case was compromised, 
1 pass no further orders beyond pointing out 
that these frequent orders of transfer are 
objectionable in view of the trouble which 
they give to witnesses and parties Let the 
record he returned. 

Records returned. 


PUNJAB CHIEF COURT. 
Criminal Revision No. 928 ck 1913. 

October 20, 1913. 

Present: — Mr. Justice Rattigan and 
Mr. Justice Chevis. 

MULA M A L—Acccsfd— Prtitionrk 


versus 

CHUR AN JI LA L—Complainant_ 

Respon t knt. 

Criminal Procedure Code (Art Vo! ISOS* * i, r 
Penal Code {Art XLV of , 

o{l cnees under-Committed in proceeding before 

a rb i ra tor appointed by Con r, - Sn net ion ncccssan, for 
prosecution. 

A complaint chnrpmp a person with offences m,,!,.,. 
sections 193 and 471, T.nlinn IV,ml Co.lo, nllcccl I , 
have boon committed i„ proccc.lin-s before ,„r 

trator, nmlcr the order of reference made hv a 
Court, cun not. he entertained without the '■ 

the Court according to section 105 ( ,f ,j lo p - . 
Procedure Cod<\ n:, l 

Pntliuh Chef h/ v. P. Vrernsamy Mndah, \ 7 \\ , , 

420; G Cr. L. J. 331, followed. ‘ ‘ lM J * 

W S »"tl' 1 " f'"/, K'"}"-o r , 0 Cr. [,..1. loo 11 C 
W. N. 909, nefened to. ' 


Petit,on forrovision, under section 430 of 
the Criminal Procedure Cede, of the order o 

the District Magistrate, Jnllnnd 


nr, dated 


[1914 


the 19th April 1913, affirming that of the 
Magistrate, 1st Clasp, Jullundur, dated the 
12th March 1913, holding that the complaint 
can be lodged without the sanction of the 
Court and proceeding with the case. 

Lala Labhu Raw , for the Petitioner. 

Mr. Sundnr Das , for the Respondent. 

JUDGMENT.—This judgment will cover 
the connected case, Criminal Revision No. 929 
of 1913. 

The facts are that there was a civil suit 
between Mula Mai and Churanji Lai, which 
was decided after reference to arbitration. 
Churanji Lai then lodged a complaint, charg¬ 
ing Mula Mai with ofFences under sections 
193 and 471, Indian Penal Code, alleged to 
have been committed in the proceedings 
before the arbitrator. The objection raised 
on behalf of Mula Mai was that such charges 
required the sanction of the Court according to 
section 195 of the Criminal Procedure Code. 
These objections were overruled by the 
learned Magistrate, who held that no sanc¬ 
tion was required. Mula Mai applies for 
revision. 

There is a clear authority to the effect 
that sanction is required in such cases, mV, 
Pnttiah Chetty v. P. Veerasamy• Mudaly (1). 
The learned Magistrate has distinguished 
this case on the ground that in this 
case the documents produced before the 
arbitrator were attached to the file, and 
became a part of the Court’s file of the case. 
But. the Civil Procedure Code, vide 2nd 
Schedule, paiagraph 10, requires all deposi¬ 
tions and documents taken and proved before 
nn ai bitrator to be filed in Court when an award 
has been made; so the arbitrator’s record 
finally becomes a part of the Court’s record. 
Wo fail, therefore, to see any distinction 
between this case and the Madras case. 

1 he learned Magistrate quotes 
fiaadut Ali Khan v. En.psror (2), but we 
fail to see how this case supports the 
view that no sanction is needed. There the 
olTence was committed before a Commissioner, 
who happened to he a Magistrate. The 
High C ourt, held, not that no sauction was 
lequiied, but. that the Court whose sanction 
was required was that of tlie Court, in which 
the case was pending and not that, of the 
Magistrate who had been appointed the 
Commissioner to take evidence on comiuis* 

(I) 17 M I,. ,T. 420; 0 Cr. L. J. 831. 

(J) 0 Cr. L. J. 1 C 0 ; 11 0 . \\\ N, 909 . 
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sion. This case seems to us to tell in favour 
of the view that sanction is requisite in such 
cases. 

We have no hesitation in following the 
Madras ruling. We hold that sanction is 
necessary, and we accept this application 
and set aside the proceedings of the Magis¬ 
trate and dismiss the complaint for want of 
sanction. 

We may add that Mr. Sundar Das, who 
has appeared in this Court for Churanji Lai, 
has not opposed the application of Mula Mai, 
stating that his client has come to terms 
and does not want to carry the proceedings 
further. 

Application accepted. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 09 of 1913. 

July 25, 1913. 

Present :—Mr. Justioe Imam and 
Mr. Justice Chapman. 

LA KHAN CHANDRA ROY and others — 

2nd Party—Petitioners 
* versus 


YAKUB MANDAL and others—1st Party 

— Opposite Party. 

Criminal Procedure Code (Act V of 1898), Chap . 
XII, ss. 145,435,526, sub-s. (8) —Transfer oj case - 
Case under section 145, Criminal Procedure Code 
Whether section 526 applies to proceedings under 
Chapter XII oj Criminal Procedure Code. # 

The provisions of section 526 have no application 
to proceedings under Chapter XII of the Criminal 
Procedure Code. Therefore, a party at a proceeding 
under section 145 is not entitled to an adjournment 
of the case under sub-section S of section 526. 

Lolit Mohan Mcitra v. Surja Kanta Acharjee , 28 C. 
709- 5 C. W. N. 749; In re Pandurang Govind I ujan , 
25 B. 179; 2 Bom. L. R. 755; In re frnmuga 

Tegundan,26 M. 188; 12 M. L. J. 391; 2 Weir 678; 
Ourudas Nag v. Gaganendra Nath Tagore, 2 O. L. J. 
614; 3 Cr. L. J. 83 and Jaggu Ahxr v. Murh Shukul, 
15 Ind. Cas. 84; 13 Cr. L. J. 452; 10 A. L. J. 27; 34 A. 


533, considered. 

Mr. P. L. Boy and Babu Jogendra JSIat/i 

Mukerjee , for the Petitioners. 

Mr. B. Ohakravarti , Mr. Z. B. Zahed and 

Moulvi Soughat Alt , for the Opposite Party. 

JUDGMENT.—This Rule was issued to 
show cause why the order passed undei 
section 145, Criminal Procedure Code, should 
not be set aside on the ground that the Magis¬ 
trate had no jurisdiction to go. on witn the 
* proceedings after au application undei sec- 


ECRETARY 0? SATAE V. SANKARA PANDIAM PILLAI. 

tion 523, Criminal Procsdure Cods, had been 
made before him. 

The only point that requires to bs consi¬ 
dered in this case is whether the provisions 
of section 523 have any application to pro¬ 
ceedings under Chapter XII of the Code. 

After carefully considering the cases Lolit 
Mohan Moitra v. Surja Kanta Acharjee (1), In 
re Pandurang Qovind Pujari (2), Inre Ar untug a 
v. Tegundan (3), Ourudas Nag v. Qaganendra 
Hath Tagore (4) and Jaggu Ahir v. Murli 
Shukul (5) and on considering the effect of the 
provisions of section 435, Criminal Procsdure 
Code, in respect of proceedings under 
Chapter XT I of the Code, we are of opinion 
that a party to a proceeding uuder section 
145 is not entitled to an adjournment of the 
case under sub-section 8 of section 526. 

That being our view, the order of the 
Magistrate refusing to postpone the case to 
enable the petitioners to come up to this 
Court under section 526 was not. improper 
and, therefore, the order made under section 
145 is not without jurisdiction. 

We, therefore, discharge this Rule. 

Bide discharged. 

(1) 28 C. 709; 5 C. \V. N. 749. 

(2) 25 B. 179; 2 Bom. L. R. 755. 

(3) 26 M. 188; 12 M. L. J. 391; 2 Weir 678. 

(4) 2 C. L. J. 614; 3 Cr. L. J. 83. 

(5) 15 Inch Cas. 84; 34 A 533; 13 Cr. L. J. 452; 10 

A. L. J. 2/. 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 2122 

of 1912. 

February 20, 1914. 

Present: —Mr. Justioe Sadasiva Aiyar and 

Mr. Justice Tyabji. 

The SECRETARY of STATE for INDIA 
in COUNCIL through the COLLECTOR 
OF TENNEVELLY— Petitioner 


versus 

SANKARA PANDIAM PILLAI 

Respondent. 

Criminal Procedure Code (Act V of 1898), 
r l —Penal ('ode (.4cf Xf.V of 1863), 

Sanction to prosecute given—Complaint not fded 
within time owing to proceedings in appeal—Appli¬ 
cation for extension of time—High Court’s power to 
grant—Practice. 


s. 195, 
. 193— 
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A High Court has power, under section 105, clause 
(t>>, Code of Criminal Procedure, to extend the 
time for the institution of a complaint of perjury 
when more than six months have elapsed from the 
date of the order according sanction. 

In re Muthukudam Pillai, 26 M. 190; 2 Weir 200, 
Karnppnnna Serragttran v. Sinna tioundcn . 20 M. 4^0- 
2 Weir 201, followed. ’ 

Annnta Panda y. Bhagahan Ramanuja , 11 Hid. Cas. 
<-40: 12 Cr. L. J. 282, dissented from. 

Where delay in instituting such a complaint is duo 
to the act of the person against whom the complaint 
had to he made, it is not open to him to object to 
the extension of time, when applied for. 

O nha _ ft is not advisable in such criminal matters 
to delay the disposal of the case simply to wait the 
ioturn of one o| the two Judges to duty who ordered 

notice to .ssue to respondent lo show ' cause against, 
extension. 

Petition, praying Hint in the circumstances 
etate.l m the affidavit tile,I therewith the 
H.prh Court, will he pleased t, lx leml ,| le 
time for filing the complaint, for an olfence 
under sect,on 193, Indian Penal Code, against 
th° respondent, herein the appellant, in 
C/ml Miscellaneous Appeal No. SS of 1911 
on the tile of the High Court preferred 

against the order of the District Court of 

SoST 2 vr 0r ,: gi ' ml P ° ti,i0n No ' 373 of 

190? n'n C f n o" e0Ufl Peh ' ,io ” No - 134 of 
the c /''T 1 ' 1 n,f ' No - 385 of 1907 on 

Addi,io,iHi m-h 

tioler. 00Vernnent Pl ^ for the P e .i- 

ORDER > ‘ J?”*"- fo '' the Respondent. 

extend the t,meVof thi ^ «° 

Plaint or sanction ifoncetho ■ a co,n ‘ 

mentioned in section I 5 n i S ' X rpri < <1 

Procedure Code ’ l ' >8 ° (<>) ’ 

that the cas s ii ’/ r J^'T ', 
and Karu PP , n ™gZZ^tbHkHd'.n mini (I) 

(2) are against his or! • ^ nin ' 1 Qoundtn 

on two Calcutta cases [VlIeTtf 0 "’ i^' he relios 
v. Uohant Bhagahan IT'" 

reasons given therein], / aml 

the two decisions of this nr/* ^ *° folIow 

decided | )y * Wf) ‘ ' \ * 0ne nf "Inch 

Chief Jnsfioe. n » v ' ,10 Earned 

intenlion of the Legisl,', " S 11,6 Probable 

r.oirl'S.,"”'. . 

hud this threat 01 ’,)/ 8 ^ th ° res Pondrnt 

.*« 




over him for more than four years now and it, 
is inadvisable to extend the time under 
these circumstances. It is the step whioh 
the respondent himself took in preferring an 
appeal and again a second appeal which 
caused most, of the delay. The office also 
was responsible for much of the delay whioh 
has taken place after the 6th December 1912 
In a criminal matter like the present it is 
not advisable to delay the disposal of the oase 
simply for the return to duty of one of the 
two Judges who ordered the issue of the 

nof,oe to the respondent to show cause against 
tlio extension of time. 

We t liink that an accused should not 
e>cape a prosecution for perjury merely by 
reason of the delay caused in the disposal 
ot the sanction proceedings, and though the 
complainant need not have waited till the 
disposal of the second appeal to institute his 
complaint, his so having waited was cot so 
unreasonable as to justify the refusal of the 
petition for extension of time to institute his 
complaint, this petition having been filed 
very shortly after the respondent’s second 
appeal to the High Court was dismissed. In 
tho cases ot In re Muthukudam Fillai (l) 
Aurnppnm," Sereagaran v. Sinna Qoundsn 
also tho fact that no complaint was made 
befote the final order of the highest Court 
w»s passed was not. treated as disentitling 
is comp ainant. to obtain an extension of time 
from the High Court. 

In the result we extend the time for the 

rou 0 ' ,,,ec ' 0rap,aint ««•»>• 20th 

Petition allowed. 


ALLAHABAD HIGH COURT. 

IK8r Aitkai. Fkom Okdeis No. 173 or 1913. 

February 10. 1914. 

I n;ent: -Mr. Justice Ryves and 

mi- it . ? ,r ' ''nstice Piggott. 

Ml IIA.M\[ad FakhRUDDIN— 

Orr. sm- I’aktt—A prst.t*NT 

t> versus 

Cri j- 'I AM — Aiv-uctNT — Rrseo.vnr^T. 

Sonet,' ‘ ’’'’‘ V of 1808 ) s. 195 - 

«. i,s_> o,; ; 1 co.fr t.-t.-t xlv of isw, 

formation— p r ^ "* Judge's Court —k\tl$* i n * 

1 ' ■'<out,o ,. sanctioned hg Judge. 
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The appellant pending an insolvency proceeding 
against him in the District Judge’s Court applied 
to the District Judge that the respondent had mis¬ 
appropriated certain things belonging to him. The 
District Judge forwarded the petition to the Magis¬ 
trate with the result that the respondent was arrest¬ 
ed and his house searched. Eventually the Dis¬ 
trict Magistrate discharged the respondent. The 
respondent then applied to the District Judge for 
sanction to prosecute the appellant under sections 182 
and 211 of the Penal Code: 

Held, that the District Judge was a public servant 
to whom the alleged false information was given 
and that he had before him materials sufficient to 
warrant his granting sanction for the institution of 
proceedings under section 182. With regard to 
section 211, the Court of the District Judge was not 
the Court in which the criminal proceedings were 
instituted and it could not be said that the offence of 
causing to be instituted criminal proceedings without 
just or lawful ground was committed in relation to 
a proceeding pending in the Court of the District 
Judge. 

First, appeal from an order of the District 
Judge of Cawnpore, dated 4th August 1911. 

Mr. G. G. Dillon, (with him Mr. D. R. 
Sawhny) for the Appellant. 

Mr. Wallach, for the Respondent. 

JUDGMENT.—This proceeding, though 
registered as a first appeal from an order 
of a Civil Court, is in reality an applicition 
to this Court to exeroise its powers under 
clause 6 of section 195 of the Code of Crimi¬ 
nal Procedure to revoke a sanctiou which 
has been given by the District Judge of 
Cawnpore for the prosecution of oue Haji 
Hafiz Muhammad Fakhruddin on charges 
under sections 182 and 211, Indian Penal 
Code. The said Haji Hafiz Muhammad 
Fakhruddin had been declared insolvent 
in the Court of the District Judge of 
Cawnpore and proceedings against him were 
pending. He presented o.n the 4th of 
June 1913 a written petition to the District 
Judge of Cawnpore in which he alleged, 
in effect, that one Bhikhi Ram had, under 
cover of proceedings which were being taken 
by the Receiver appointed under orders of 
the Court and in collusion with a Subordi¬ 
nate Agent of the Receiver and with an¬ 
other person, dishonestly taken possession of 
certain property, to wit, a large number of 
steel bars, and appropriated it to bis own 
use, knowing that he had no right to do 
so. The petition asked the District Judge 
to take action in various ways, one of these 
ways being by procuring a Police search 
of Bhikhi Ram’s premises. This petition 


was forwarded by the District Judge to the 
Magistrate with a request that immediate 
action might be taken by the Police. The 
result was that Bhikhi Ram was arrested, 
and his house was searched. He was placed 
before a Magistrate, but released on bail. 
Eventually the Investigating Police Officer 
reported that there was no sufficient evidence 
t> warrant further proceedings being taken 
against Bhikhi Ram and the Magistrate 
discharged his security. It is under these 
circumstances that on the application 
of Bhikhi Ram the District Judge of 
Cawnpore has sanctioned the prosecution 
of Haji Hafiz Muhammad Fakhruddin for 
offences under sections 182 and 211 as 
aforesaid. The objection taken before us 
is that the sanction given is bad in law- 
and not warranted by the oircumstances 
of the case. So far as it concerns the 
alleged offence under section 182, Indian 
Penal Code, we are satisfied that 
Mr. Kendall, the District Judge of Cawnpore, 
was a public servant to whom the alleged 
false information was given and that he 
had before him materials sufficient to 
warrant his grauting sanction to the institution 
of proceedings under that section. With 
regard to the alleged commission of an 
offence punishable under section 211, Indian 
Penal Code, our position is this.—We think 
that criminal proceedings * were instituted 
against Bhikhi Ram within the meaning 
of that section; but looking to the words 

of section 195 of the Code of Criminal 
Procedure, we are quite clear that the Court 
of the District Judge of Cawnpore was not 
the Court in which these proceedings were 
instituted, and we are at any rate doubtful 
whether it could be said that his offence 
of causing to be instituted criminal proceed¬ 
ings without ju9t or lawful ground was 
committed in relation to a proceeding 
pending iu the Court of the District Judge. 
The record of the Police investigation and 
the orders of the Magistrate thereon have 
not been before us. Consequently we think 
it better that we should refrain from ex¬ 
pressing any opinion one way or the other 
as to whether the sanction of the Magistrate 
who directed the release of Bhikhi Ram on 
bail, and eventually discharged his security, 
may not be required before proceedings under 
the section are taken against Haji Hafiz 
Muhammad Fakhruddin. At the same time, 


INDIAN OASES, 



EMPEhOR V . RAGHA JAGA. 

however, to aviod the possibility of any 
technical objection that might be raised 
hereafter as to the necessity for the District 
Judge’s sanction, we think it advisable to 
leave the Judge’s order as it stands. The 
result is that we dismiss this appeal with 
costs including in this Court the fees paid by 
the respondent to the amount certified in 
this Court. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
Criminal Reference No. 95 ok 1913. 

January 19, 1914. 

Present*. — Mr. Justice Heaton and 
Mr. Justice Shall. 

EMPE ROR— Prosecutor 

t ersus 

BAGHA JAGA —Accdsfd. 

Practice—Deterrent sentence —AuthorHics (lesirin 
deterrent sentence , dull/ of. 

Where it is desired by the authorities that an 
example should be made or that a specially deterrent 
sentence should bo imposed, it is their duty to brim- 
that desire to the notice of the trying Court ami to 

inform the trying Court of the reasons for the 
suggestion. 

Criminal reference made by the District 
Magistate of Kaira. 

Mr. S. S. Patkar , Government Pleader, 

for the Crown. 


JUDGMENT. —A certain Police S6po 
was convicted of the offence of over-stay ini 
his leave, or rather of not returning to dut 
on the expiration of his leave. He wa 
prosecuted and convicted and sentenced to 
fine of Rs a The Dishict Magistrate ha 
submitted the papers to us for the purpose o 
enhancing the sentence. 

We certain^ think that a sentence o 
this kind for an offence of this nature h 
quite inappropriate if the offence is of tin 
kind that appears in this ease—the deliberate 
refusal to return to duty on the part of „ 
Police Officer or a Police sepoy on the ex- 
piration of a short period of leave At 
tho same time it. is now more than four 
months since this case was disposed of |, : 

not shown that (hero is any paWicula 
necessity to make an example of ,| 10 

offending sepoy, Consequently the parti- 


[1»H 

KARUrPANA KOWNDEN t\ KANDA8AWAII KOWNDE.V. 

cular circumstances of this case are not 
such as in our judgment would overcome 
the very proper and the very desirable 
reluctance of this Court months afterwards 
to send to Jail a man wbo has been tried 
and convicted and who has fulfilled the sen- 
tence that has been imposed upon him. 

We should like to add this also that in 
cases of this kind, indeed in cases of any 
kind where it is desired by the autho¬ 
rities that an example should be made or 
that a specially deterrent sentence should 
be imposed, it is their duty to bring that 
desire to the notice of the trying Court and 
to inform the trying Court of the reasons 

which they put forward iu support of the 
suggestion. 

Therefore we decline to interfere in this 
case and return the record and proceedings. 

Records returned. 


MADRAS HIGH COURT. 
Letters Patent Appeal No. 102 cf 1913. 

February 4, 1914 

Piesent : Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer 

KARUPPANA K.OWNDEN'— Petitioner- 

Appellant 

versus 

KANDASAWMl KOWNDEN ajp onms- 

n . . Respondents. 

Cruynnl Procedure Code[Act V of 1S9S) *. 147 -Fen 

-Obstruct,on to p „i, ie p„thmiy—Jurimliction. 

A Magistrate hog jurisdiction to pass „„ 0 rd< 
n.U-r section I t7 of tho Code of Criminal Procod 
if 1,0 consolers tlmt on the date of the order there 
o I'kehhood of tho breach of tho peace. 

°1. *>'& "aiuf r not um rent 

Criminal IWhuf 0 " 133 ° f “*» Code o 

Alfred Lin,hay, 4 M. 121- o W ei 
distiogiiislmil 1 I M " iS,rl '' 1 Weir 143 P- Ui 

U7 of . U,oCo,,e of Crimina 

-1« right ,or;:;r n " eu ,he ri?ht c,aime< 

■" r er , clflnse15 ° f «>• Letter, 
»*, agamst the order of the Hou'ble Mr 

J.1..1-M H 

prose Red n ■ 8Tl ! ion Ca9e No ' 607 

pt csented uguinst that of the Sub 
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Divisional 1st class Magistrate of Karur, in 
Miscellaneous Case No 42 of 1912. 

Mr. T. V. Muthukrishm Aiye^y for the 
Appellant. 

Mr. T Natesa Aiyer , for the Respondents. 

ORDER.—The contention of the appellant 
(see the 3rd ground in the appeal memo- 
randum) is that because on the 20oh 
November 1912, an order had been passed by 
a 2nd class Magistrate under section 144 of 
the Criminal Procedure Code prohibiting the 
other party from going through the old 
pathway iu the appellant’s land there was m 
likelihood of a breach of the peace on 25th 
November 1912 and hence the proceedings 
of the Sub Divisional Magistrate taken under 
section 147 (the proceedings having been 
begun on 25th November 1912) were without 
jurisdiction. 

But if the Sub-Divisional Magistrate 
really thought that notwithstanding the 
order under section 144 of the Criminal 
Procedure Code, (passed within a week 
before his taking steps under section 147 of 
the Criminal Procedure Code) the likelihood 
of a breach of the peace still existed, we 
do rot think that it could be argued that 
the Magistrate was legally incompetent to 
entertain such a thought and hence was 
legally incompetent to take action under 
section 147. No doubt, we, as a Court of 
revision, might interfere if we considered 
that his apprehension was quite unreasonable 
but we are not satisfied that it was so 
unreasonable. 

The next contention is that as the 
appellant had obstructed the pathway by a 
fence the Magistrate had no jurisdiction 
under section 147 of the Criminal Procedure 
Code to order the appellant “not to 
obstruct” the pathway which order is 
tantamount to a direction that the appellant 
shall pull down the fence. The case of 
In the matter of Alfred Linisay (1) and the 
case reported as In re Lutchmiah Maistry 
(2) are relied on for the above contention. In 
In the matter of Alfred Lindsay (1) it was held 
that where the obstruction to the path was a 
permanent one consisting of a wire fence, a 
trench and a wall and the order of the Magis¬ 
trate was passed ex paite without due inquiry, 
such an order was not a proper order to bo 

a. 4 M. 121; 2 Weir 113. 

(3 ) 1 Weir 143 at p. 144. 


passed under the old section 532 (correspond¬ 
ing to section 147). The learned Judges held 
that the proper course was to take action under 
the sections relating to public nuisances 
(Chapter X ofthe present Code). That case 
might be distinguished on the groand that the 
obstruction in this case was a flimsy fence, but 
whether it is so distinguishable or not we 
are not prepared to follow it if it was intend¬ 
ed to decide therein that the fact that 
section 13 3 of the Criminal Procedure Code 
expressly provides for an order by the 
Magistrate directing the removal of obstruc¬ 
tion to pathways, necessarily implies that a 
similar order cannot be passed in proceedings 
taken under section 147 of the Criminal 
Procedure Code. The same remark applies 
to the similar obiter dictum in In re Lutchmiah 
Maistry (2). 

We do not think that the doubts, 
entertained in some cases whether section 147 
of the Criminal Procedure Code can be 
applied when the right of way olaimed is a 
right to a public path and not a private 
path, have any substantial foundation. The 
terms of the section are wide enough to 
cover such disputes also. 

Finally we might state that revision under 
sections 435 and 439 of the Criminal Procedure 
Code is a matter of discretion (that is this 
Court is not bound to interfere even if the 
Magistrate’s order sought to be revised was an 
illegal order) and it would require a very 
strong case for a Letters Patent Appeal to 
succeed against the decision of a single 
Judge of this Court refusing to interfere 
in revision. 

We, therefore, dismiss this appeal. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Miscellaneous No. 274 op 1913. 

January 9, 1914. 

Present :—Justice Sir George Knox, Kt. 

GOV1ND SAHAI and another — 

A pilicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of I89S), . 9 *-. 252, 
526- Transfer—Weak Magistrate—Proceedings unduly 
prolonged —H itnesses— Magistrate's discretion , in sum . 
moning—Expenses of witnesses to be realised before 
sum mom — Practice , 
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0071NP BAHAI V. EMPEROR. 

Where on account of the weakness of a Magistrate 
it was apprehended that a case under section 110, 
Criminal Procedure Code, would take a very Ion" 
time if it were allowed to remain in that Magistrate’s 
Court, the High Court transferred the case to another 
Magistrate. 

The Magistrate trying a case is bound by law to 
hear those witnesses whose list is sent up by the 
Police along with the case. As soon as the wit¬ 
nesses produced in support of the case have been 
heard, the Magistrate is then to ascertain the names 
of persons likely to be acquainted with the facts of 
the case and shall summon to give evidence before 
himself only such of them as ho thinks necessary. 
JI<* is not bound by law to accept a list of witnesses 
which the Police or any one else may choose to 
produce from time to time. 

Where the Magistrate is of opinion that the 
expenses for summoning witnesses should be charged 
from parties he should roali/.e them before issuing 
the summons. 

Mr. S. G. Mukerii , for the Applicant. 

Mr. Wall achy for the Crown. 

JUDGMENT.—This is an application for 
transfer. Two persons, Gobind Sahai and 
Babu Ram, have been sent up by the Police as 
persons to whom section 110, Criminal Proce* 
dureCode, is applicable. The case came before 
Babu Jai Narain, Magistrate of the 1st 
Class, on the 1st of N >vember 1913. It 
remained with him until the 22nd of December 
1913, and the case bad proceeded only thus far 
that a large number of witnesses for the prosecu¬ 
tion bad been examined, and some of them cross- 
examined, and the witnesses for the defence 
still remained unheard. The application now 
is that these proceedings be transferred from 
the Court of Babu Jai Narain to the Court- of 
any other competent Magistrate in the 
same District of Meerut or any other District. 
The contention is based upon section 52(1 (1), 
clauses (n) ar d (e), Criminal Procedure Code, 
ft certainly has not been made to appear to mo 
that a fair and impartial inquiry or trial 
cannot be bad in the Court, of Babu Jai 
Narain. Had this been the only matter 
hinted at, l would have refused the order 
of transfer. But the whole procedure 
adopted by Babu Jai Narain, as it. appears 
from the order sheet shows, a deplorable 
weakness on the part, of this Magistrate. U 
is much to be feared that if it. remains in bis 
bands, it. will be some months before this case 
is brought, to a close. It is never the intention 
of the Code that proceedings under Chapter 
\ 111 should be thus long drawn out. [ do 
not know under what section the Police 


arreeted Gobind Sahai and Babu Ram in this 
case. But, I am not concerned with that. 
The Police had every opportunity and 
should have carefully considered before 
they entered on proceedings under section 
110, Criminal Procedure Code, that evidence 
was forthcoming against these two persons. 

Along with these two persons they sent apeither 

in actuality or on paper no less than twenty 
witnesses. Now if Gobind Sahai and Babu 
Ram are persons who by habit commit the 
various offences mentioned in section 110, 
Ciiminal Procedure Code, or if they are so 
desperate and dangerous as to render their 
being at laige without security hazardous to 
the community, this fact should undoubtedly 
appear from the evidence of twenty witnesses 
and indeed it seems to me that that number is 
too large. The questiou in issue is a question 
of habit and must he known and ought to be 
an issue on which ten or twelve respectable 
witnesses could give definite and clear 
evidence. I am not, of course, pronouncing 
either one way or the other as to the character 
of these men. But if they cannot be brought 
within the provisions of seotion 110 by the 
evidence of respectable witnesses to the number 
of ten or twelve, they will not be brought within 
the provisions of that seotion by the evidence 
of fifty witnesses, and I find from the order- 
sheet. that no less than 51 witnesses have 
already been examined against these two 
persons. If the Magistrate had consulted his 
Code of Criminal Procedure and dealt with the 
case firmly, he should have stopped it as soon 
as the twenty witnesses mentioned by the 
Police had been heard. He is bound by law to 
hear those witnesses and cannot escape from 
it. But he is not hound by law to hear one 
witness beyond twenty or twenty-one. The law 
clearly lays down that after the witnesses 
produced in support of the case have been 
heard, the Magistrate is then to ascertain the 
names of persons likely to he acquainted with 
the facts of the case and shall summon to 
give evidence before himself only such 
of them as ho, the Magistrate, thinks 
necessary. He is not bound by law 
to accept a list thrown to his head 

trom time to time by the Police or by 

any one else, and it would he well if 
the Magistrates have this more clearly 

in mind. The length to which cases 

are span out. threatens to ha a 

danger to the administration of justice. 
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The Magistrates having recorded the 

evidence of 51 witnesses in support of 
the one side, he has apparently no 

difficulty in granting summonses for two 
hundred witnesses on the opposite side. 
This shows to what length cases of this 
kind can be prolonged if Hie Magistrate 
is not firm enough to steer his bark close 
to the boundaries laid down by the law. 
1 understand from the learned Counsel, 
who appears for Gobind Sahai and Babu 
Ram, that if this case gees to another 
Court his clients are prepared to accept the 
evidence as it stands subject to cross- 
examination of some of the witnesses. 
It is to be hoped that the Magistrate to 
whom the case will go will carefully study 
the law' and be firm on the question of 
allowing cross examination. He must 
allow it within the limits of the law. He 
D not brand to, and should not, save in very 
exceptional cases, allow it beyond such 
limits. Witnesses have their rights and 
the Code does not intend them to be harrassed 
and inconvenienced as too often happens 
to be the case. I do net know how the 
Magistrate has come to the issuing of 
summonses before he need have con¬ 
sidered that question at all. I gather from 
an order iu the order sheet that the Court 
has summoned witnesses without seeiug 
that the expenses necessary for those witnesses 
have been deposited before the summonses 
have been issued. Where a Magistrate is 
of opinion that he ought to take expenses, 
it is only commons sense that he should 
real'Z9 those expenses before he issues the 
summonses. In the hope that this case 
will now find ils way to a Magistrate who 
iu the en^s of justice will fix definite dates 
fixing his undivided attention to this case 
and not allow himself to be drawn to one 
side or the other by extraneous or irrelevant 
matters, I direct that this case be removed 
from the file of Babu Jai Naraiu, Magistrate 
of the first Class, to the file of the District 
Magistrate, Meerut, who will either try the 
case himself or see that it is made over to 
some other Magistrate iu the District 

competent to try the case. 

• Oase transferred . 
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BOMBAY HTGH COURT. 

Criminal Reference No. 125 of 1913 

January ^9, 1914. 

Present : — Mr. Justice Heaton and 
Mr. Justice Shah. 

E M P E R 0 R — Pros ec utg r 

versus 

SHAMJI RAMCHANDRA GUJAR — 

Accused. 

Practice — Sentence , enhancement of, 

Enhancement of sentence is a very serious pro¬ 
ceeding and where there is a proposal to that effect, 
it must be supported by Government Pleader with 
cogent reasons. 

Criminal reference made by the Acting 
Sessions Judge of Khandesh. 

Mr. P. V. Ni^sure l for the Accused. 

JUDGMENT.—In this particular case the 
circumstances are such as to require elucida¬ 
tion by argument. There are two distinct 
theories, one of deliberate deceit and the 
other of carelessness or negligence. Seeing 
that there is no appearance on behalf of the 
Crown to support the recommendation for 
enhancement of sentence, we do not think 
that we are called upon in this particular 
case to interfere 

We should like to add this comment, some¬ 
what similar to one I have made already 
to-day. Enhancement of sentence is a very 
serious proceeding and where there is a pro¬ 
posal to that effect it ought, in my judgment, 
if it is a sound proposal, to be supported 
by the Government Pleader under instruc¬ 
tions which will enable him to put before 
us cogent reasons why there should be an 
enhancement of the sonteuce. 
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JYl re CHINN AVAN’. 

MADRAS HIGH COURT. 

Criminal Miscellaneods Petition No. 82 

ok 1914. 

March 10, 1914. 

Present: — Mr. Justice Wallis and 
Mr. Justice Ayling. 

In rc CHINNAVAN alias NALLANA- 
YAKAN —Petitioner. 

Criminal Procedure Code (.Trt V of 1898), s. 347, 

— Chafer XVlll-Penal Code (Act XL V of 1800), ss. 

334, 370 and 511 — Trial under section 354, 

Penal Cade — Prosecution and defence wit nesses exam i ned 
and cross-examined — Accused committed to Sessions 

— Com mil merit, whether illegal. 

The special power to commit to a Sessions Court, 
conferred on a Magistrate by section 347 of the Code 
of Criminal Procedure, cannot be interpreted 
as depriving the accused of tlio benefit of the pro¬ 
cedure prescribed in Chapter XVIII of that Code; 
but where the accused, when tried on a charge 
under section 354 of the Indian Penal Code, denies 
the charge in toto and enjoys the benefit of cross- 
examining the prosecution witnesses and of exa¬ 
mining tlio witnesses for the defence, it cannot be said 
that he has been prejudiced, merely because the 
Magistrate, at the time of delivering his judgment, al¬ 
tered the charge into one under sections 376 and 511 
of the Indian Penal Code, and committed him to the 
Sessions, because ho was not himself competent to try 
the accused on the altered charge. 

A committal order passed under such circumstan¬ 
ces is not illegal, and should not be set aside. 

Emperor v. Charming Arnold , 17 I ml. Cns. 813; 5 Bur. 
L. T. 239; 13 Cr. L. J. 877; 6 L. B. K. 129 (P. 13.), 

followed. 

Petition praying the High Court that in 
the circumstances slated therein, the High 
Court will be pleased to quash the order of 
commitment. passed against, the accused 
by the second class Magistrate of Atur, in 
Petition Revision No. 6 of 1914, and to direct 
stay of proceedings in Sessions Case No. 15 of 
1914 on the file of the Sessions Judge of Salem 
pending the disposal of this criminal mis¬ 
cellaneous petition. 

Mr. (?. Mndhavun Nair , for the Petitioner. 

The Public Prosecutor , for tho Crown. 

ORDER.— This is an application to quash 
the commitment of the accused for trial by the 
Sessions Court on a charge of attempted rape 
under sections 376 and 511 of the Indian Penal 
Code. The case for the petitioner is that tho 
2nd Class Stationary Magistrate took cogni/.- 
auce of the case and after hearing the 
evidence for the prosecution, framed a charge 
of indecent assault under section 354 of tho 
Indian Penal Code, took the accused’s plea, 
allowed tho prosecution witnesses to bo 


cross examined and heard the evidence for 
the defence according to the procedure pres¬ 
cribed in Chapter XXI of the Criminal Pro¬ 
cedure Code for the trial of warrant cases and 
reserved judgment, but that instead of deliver¬ 
ing judgment on the charge under section 
351, the Magistrate framed a charge against 
the accused under sections 376 and 511 and 
committed the accused for trial by the 
Sessions Court.. It is not disputed that under 
section 227 of the Criminal Procedure Code 
the Magistrate even at the late stage was 
empowered to alter t-he charge into oue 
under sections 376 and 511 of the Indian 
Penal Code or that, as this charge was not 
cognizablo by the Magistrate, it became his 
duty under section 347 to commit the ca 9 e to 
the Sessions as one that “ought to be tried 
by the Court of Session.** It is said, however, 
that section 347 only authorizes the Magis¬ 
trate t.o commit the accused for trial by the 
Sessions Court under the provisions herein¬ 
before contained” aud that this means after 
observing the procedure prescribed in Chapter 
XVII1 before commitment to the Court of 
Session. We agree entirely with the decision 
of the Full Bench of the Burma Chief Court 
[Emperor v. Ohanning Arnold (1)] that it 
was not intended by section 347 to enable the 
Magistrate to deprive the accused of any of the 
rights conferred on him by Chapter XYTII, 
though as observed by oue of the learned 
Judges, when an order has been made 
under section 347, proceedings under Chapter 
X\ 111 need not necessarily be commenced 
dc novo. In the present case we do not 
t li ink that tho accused has in fact been de¬ 
prived of any such rights. Under Chapter 
X\ III the accused had the right to cross- 
examine the witnesses for the prosecution 
and to adduce ovideuce for the defeuce before 
the framing of the charge on which he was to 
be committed to the Court of Session. The ac¬ 
cused has enjoyed these rights in the present 
case subject only to this that the Magistrate, 
treating the case as a warraut case under 

- 1 T P r 61 framed a charge under section 

3o4 of tho Indian Penal Code against the 

accused before calling on him to cross-exa- 
nnno the prosecution witnesses and call 
evidence for the defence. It may, therefore, 
bo said that the accused was led to confiue 


S77? o L. L - T - 239 ‘ 13 Cr- L. J. 
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his cross-examination and the defence evi- The learned Sessions Judge, after hear- 
dence exclusively to the charge under section iug: arguments, came to the conclusion 
354. In some cases this might bs a very that, if any offence had been committed 
real prejudice, but in the present case the it was an offence under sections 394 and* 

defence is that the prosecution story is an 397, Indian Penal Cede, and that the 

entire concoction and the defence witnesses Magistrate who had convicted had no jurisdic- 
who speak to this before the Magistrate are Hon to try a case of so grave a nature, 
the witnesses whom the accused has caused He accordingly set aside the convictions 
to be summoned for the trial to meet the ft od sentences under sections 325 and 
charge of attempted rape. In these circum- 323 and directed that the applicants should 
stances we do not think the accused has been be committed for trial on charges under 
in anyway prejudiced and we decline to sections 395, 394, 397 and 325 of the TnH;o» 
quash the committal. Penal Code. aian 


Petition dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Miscellaneous No, 30 of 1914. 

March 11, 1914. 

Pie/eni :—Jastice Sir George Knox, Kr. 

RAM SEWAK and another—Applicants 

versus 

EM PE ROR— Opposite Partv. 

Criminal Procedure Code (.Act V of 1898), s. 526 
^-Transfer, grounds for. 

An appeal was preferred to the Sessions Judge 
from a conviction under sections 323 and 325 of the 
Penal Code. The Sessions Judge after hearing 
arguments came to the conclusion that, if an offence 
was committed at all, it was one under sections 394 
and 397, Indian Penal Code, and that the convicting 
Magistrate had no jurisdiction to try a case of so grave 
a nature. He accordingly set aside the convictions 
and sentences under sections 323 and 325 and directed 
the accused to be committed for trial on charges 
under sections 395, 394, 397 and 325 of the Code. 

Held , that the circumstances did uot justify a 
transfer of the case from the Court of the Sessions 
Judge who had directed the commitment and re-trial. 

Mr. Satya Chandra Milker i, for the Ap¬ 
plicant. 

ORDER.—It has not been made ap¬ 
parent to me that a fair and impartial 
trial cannot be bad in the Court of the 
Sessior8 Judge of Gorakhpur or that an 
order of transfer would be expedient to the 
ends of justice. 

All that has been disclosed is that the 
learned Sessions Judge in the ordinary 
course of his duties had to deal with the 
appeals presented by these applicants from 
a conviction under sections 325 and 323 ot 
the Indian Penal Code. 


AH this procedure was proper procedure 
and in order. The learned Sessions Judge 
was simply performing the duties which 
fal‘ lo his office f.s Sessions Judge, 

there is nothing to show that he deflected 
by a hair’s breadth from the proper 
performance of such duties and l cannot 
find anything in the affidavit to lead me 
to the conclusion that the learned Ses¬ 
sions Judge will not give the accused 
before him a full, careful and impartial 
trial. I see no reason for passing an 

extraordinary order like that of transfer 

The application is rejected and the stay older 
removed. 

Application rejected . 


BOMBAY HIGH COURT. 

Criminal References Nos. 103 and 107 of 

1913. 

February 19, 1914. 

Present : — Mr. Justice Heaton and 
Mr. Justice Shah. 

EMPEROR— Prosecutor 

versus 

SHINVAR BIRSHA— Accused 

AND 

EMPEROR— Prosecutor 

versus 

LORTA ZARDIA —Accused. 

Practice—Deterrent sentence —Prosecuting authorities 
duty of. * 

It is very uudesirable to ti ust to the High Court's 
power of correcting sentences of the lower Courts 
where the sentences ought to be deterrent. 

Where the prosecuting authorities want that a 
sentence ought to be deterrent, they ought to put 
before the trying Court those circumstances on which 
they rely and they ought to ask the trying Court to 
impose a sentence which will serve the purpose that 
they think should be served. 
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Criminal references made by the District 
Magistrate of Thana. 

Mr. S. S. Fatknr , Government Pleader, for 
the Crown. 

JUDGMENT. — We can deal with these 
two references together. In each case the 
penalty is a fine of Rs. 100 and in each 
case the District Magistrate thinks that the 
penalty is insufficient for the offenca. 

We quite agree that the penalty does appear 
to be insufficient. The offence is represent¬ 
ed to be one that is frequently committed 
ar.d seldom discovered, or rather it is 
seldom that a conviction can be obtained 
against the offender. In one cose, however, 
of the same kind (Reference No. 102 of 
1913), we have made an example of the 
convicted person by sentencing him to a 
substantial term of impi isonraont. In that 
case the fine was only Rs. 30, as against 
Rs. 100 in each of the present cases. 
Bearing that in mind and in the hope that 
the one case in which we have made 
an example will serve as a warning, we 
refrain from enhancing sentences in these 
two cases. 

We must again call attention to a matter 
which in other cases we have mentioned 
already and it is this. It is very undesir¬ 
able to trust exclusively to our powers of 
correcting sentences of the lower Courts 
where the sentences ought to bo deterrent. 
In a case of that kind where the prosecuting 
authorities think that a sentence ought to 
he deterrent, they ought to put before tiro 
trying Court those circu rastances on which 
they rely and they ought to ask the trying 
Court to impose a sentence which will 
serve the purpose that they think should he 
served. If this is done, as it ought, to bo 
done, there will be fewer of these references 
to us for enhancing sentences. 
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ALLAH ABA. D HIGH COURT. 

Miscellaneous Criminal No. 41 op 1914. 

March 17, 1914. 

Present : — Justice Sir George Knox, Kt. 

GHANSHIAM DAS and another — 

Applicants 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code f.h*f V oj ISOS), 52S— 
Transfer oj case — Fair and impartial trial not 
expected. 

Where it lias not been shown that a fair and im¬ 
partial trial cannot be had or that an order of transfer 
is expedient in the interests of justice, a case cauuot 
bo transferred from one Court to another. 

S nines war v. Emperor, 21 ]nd. Cas. 9013; 14 Cr. L. J. 
(>')<>; 12 A. L. J. 33; Emperor v. Abdul Latif, 2G A. 53G; 
A. W. N. (1904) 01 ; 1 Cr. L. J. 338, referred to. 

Mr. N. K. Dur, for the Applicant. 

Mr. Alston , for the Opposite Party. 


ORDER.—Ghanshiam Das and Kishen 
Lai have put in a petition praying that 
a case, in which they are some of the 
accused and which is now pending in the 
Court of the City Magistrate of Agra, be trans¬ 
ferred to some other competent Magistrate’s 
Court at. Agra. The reasons given why 
an order of transfer should be made are 
set out in an affidavit. They are as 
follows: That in the same trial at the 


examination of witnesses for the prosecution 
it has transpired that the learned Magis¬ 
trate who is trying the case had beeu to 
the locality on the date of the alleged 
occurrence and had seen bricks flying, that 
the caso is one of a series of cases which 
lias excited considerable amount of official 
interest, and has been the subject of official 
discussion, that the Magistrate trying the 
case was a Magistrate most concerned with 
the riots, and that, the applicants apprehend 
that they will not have a fair and im¬ 
partial trial m the Court of the said 


Magistrate. The 
affidavit contains 


9th paragraph of the 
further matter which I 


pass over, inasmuch as it is impossible 
i hat. this can be a matter true to the 
personal knowledge of the deponent. The 
argument, addressed to me is that as the 
Magistrate has seen the spot and has seeu 
bucks dying ho cannot, remove from his 
nimd what he then saw, aud that will 
nillnenco the whole of his decision aud it 

>V1 no * ^ )c the decisiou of a judicial mind 
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acting judicially. Great deal was said as to 
the necessity for the application to be looked 
at from the point of view of the accused. If 
the accused have no confidence iu a Court 
trying their case the case ought to be trans¬ 
ferred to a Court in which they have the 
fullest confidence. This matter I have al¬ 
ready commented on in Sumeshivar v. Emperor 

(1) . I see no reason to depart from the views 
which I expressed in that ca3e. My atten¬ 
tion was also called to Emperor v. Abdul Latif 

(2) . In the explanation which accompanies 
this record, I see that it has been said that 
in cases of precisely similar nature this very 
Magistrate has been examined as a witness 
and has recorded his own answers to the 
questions that were put to him. Had this 
objection been pressed at the earliest 
date of the case it would have carried 
more weight. I am told that the objec¬ 
tion was urged at the very earliest op¬ 
portunity that it could have been urged. 
I find it impossible to believe that the 
applicants were ignorant of the fact that 
the trying Magistrate had been on the 
spot, and I am sure that if they had 
any bona Hie intention of calling the Magis¬ 
trate as a witness they would have stated 
that to those who were in charge of the 
conduct of the case. It appears also from 
the explanation to which I have already 
referred that an application for transfer 
was made to the District Magistrate. In 
his judgment he points out that two out 
of the four accused in this case protested 
against the transfer oa the ground of 
expense and inconvenience. I am told that 
they have subsequently changed their mind. 
But there is nothing before me to that 
effect. It is expedient that this cas9 should 
not linger on, that it should ' be tried 
promptly and brought to an end as speedily 
as possible, and as it has not been made 
to appear to me that a fair and impartial 
trial cannot be had or that an order of 
transfer is expedient in the interests of 
justice, I refuse the application. The stay 
order will be removed. 

Application rejected. 

(P 21 Inch Cas. 90S; 14 Cr. L. J. 650; 12 A. L. J. 33. 

(2) 26 A. 536; A. W. N. (1904) 94; 1 Cr. L. J. 338. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Transfer Application No. 73 of 

1913. 

July 2, 1913. 

Present: — Mr. Pratt, J. C. 

EMPEROR—Applicant 

versus 

SHEWAKRAM— Opposite Party. 

Criminal Procedure Code (Act V oj 1898), ss. 4 (h), 
190, 191 — Complaint, ivho can file — Magistrate 

— Ju risdiction. 

Every member of the public has a right to set the 
law iu motion by complaint, whether lie is himself a 
witness of the facts which prim a facie constitute an 
offence or not. 

Where, therefore, a complaint is filed by a Publi c 
Prosecutor the Magistrate does not take cognizance 
on his own knowledge, or suspicion or information 
and the accused has no right to claim to be tried be¬ 
fore another Court. 

In re Ganesh Narayan Sathe, 13 B. 600; Queen* 
Empress v. Bal Gangadhar Tilak, 22 B. 112 and 
Queen-Empress v. Sham Lall , 14 C. 707, referred to. 

Application by accused, under section 526 
(1) (iv) y Criminal Procedure Code, that he 
might be committed to the Court of Session 
for trial. 

Mr. F. J. de Verteuil , for the Applicant. 

The Public Prosecutor for the Crown. 

JUDGMENT.—The accused Shewakram 
is being tried before the Sub-Divisional 
Magistrate, Tatta, for an offence under sec¬ 
tion 161, Indian Penal Code. 

He applies for an order under section 526 
(tv) directing that he may be committed 
for trial to the Court of Session. The 
principal ground on which the application 
is based is, that the proceedings before the 
Sub-Divisional Magistrate were initiated 
under section 190 (1) (c) and that the 

accused is, therefore, eutitled to the benefit of 
section 191. The Magistrate took cognizance 
of the offence on a formal complaint in 
writing, sworn to by the Public Prosecutor 
for Sind. It is contended that this writing 
though purporting to be a complaint vras not, 
in fact, a complaint because the Public 
Prosecutor had no personal knowledge of the 
facts constituting the offence. The word 
complaint is defined in section 4 ( h ) of the 

Code “as an allegation made orally or in 

writing to a Magistrate with a view to his 

• • * ° ... • • 
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taking action under this Code that some 
person whether known or unknown has com¬ 
mitted an offence” and the definition excludes 
a Police report. Section 190 (1) (o) 

empowers a Magistrate to take cognizance 
on “a complaint of facts which constitute such 
offence.” And it is clear, that the complaint 
must be a complaint of facts. But the 
complaint is nothing more than an allega¬ 
tion that such facts have taken place—if 
made with a view to the Magistrate taking 
action in the matter. There is no authority 
for the proposition that the person making 
the complaint should be himself a witness 
of the facts. Every member of the public 
has a right to set the law in motion by com¬ 
plaint. This was settled in the leading 
case of In re Oanesh Naraj/ayi Sathe (1). 
In that case the complainant, Hanmautrao, 
had no personal knowledge of the 
facts alleged in his complaint, but it 
was held that the complaint was perfectly 
valid. The Criminal Procedure Code of 
1872 contained, in section 140 corresponding 
to section 191, a provision that any person 
acquainted with the facts of a case may make 
a complaint.” It is significant that this pro¬ 
vision has been omitted in the Codes of 1882 
and 1898. Again in the case of offences 
against the State, the Codes in section 196 
provide for the Magistrate taking cognizance 
when the complaint is filed by order of 
Government. There is no limitation that 
the person to whom this order is issued 
should be himself competent to give evidence 
as to the facts constituting the offence. In 
the case of Qtteen-Empress v. Bnl Oangadhar 
Tilak (2) the complaint was filed by the 
Oriental Translator to Government. 

As said in Queen-Empress v. Sham Lall (3) 
“all that is required is, that facts which 
prima facie constitute an offence should be 
brought to the notice of the Magistrate by the 
complainant. When the complainant does 
so with a view to the Magistrate taking action 
under the Code, his allegation is a complaint. 
The Public Prosecutor’s complaint in this 
case contains specific allegations of facts 
which constitute an offence and ends with 
a prayer to the Magistrate to deal with 

(1) 13 B. 000. 

(2) 22 B. 112. 

(3) 14 C. 707. 


the accused according to law. It is a perfect¬ 
ly valid complaint. 

The real distinction between sub-clause 
(c) and sub-clauses (a) and (6) of section 
190 (1) is that, in the two latter oases, 

an application is made to the Magistrate 
to take cognizance of the offence either 
by a complainant or by the Police, while 
in the former case the Magistrate takes 
cognizance suo motu either on his own know¬ 
ledge, or suspicion, or on information 
received from some person who will not 
take the responsibility of setting the law 
in motion. In this case the law partly 
out of regard for the susceptibilities of the 
accused and partly to inspire confidence in 
the administration of justice allows the 
accused the right to claim to bo tried 
before another Court. These considerations 
do not apply in the present case, for the 
Magistrate has been set in motion by an 
allegation of facts made by the Public 
Prosecutor with a view to his taking action 
and that allegation of facts is a perfect valid 
complaint. 

The other grounds urged do not deserve 
serious notice. It is said that the accused 
was not represented at the preliminary 
iuquiry. Theie is no provision of law for 
such representation and it is not denied 
that, he was present. The Public Prosecutor 
was not examined as a witness, but, as he 
had no personal knowledge of the facts, there 
was no object in his being examined. The 
charge was framed while the cross-examination 
of some prosecution witnesses was reserved. 
But this procedure is sanctioned both by 
section 254 of the Code and rule 14, Chapter 
VI of Sind Courts Criminal Circulars. Tt 
is to the benefit of the accused that he 
should be informed as soon as possible of 
the nature of the specific charge which he 
has to meet: and this procedure saves the 
harassment, of picsecution witnesses having 
to wait for a second cross-examination 
after the charge. I am not impressed 
with the argument, that the offence is one 
under section 218 of the Indian Penal 
Code. That, is a distinct offence which 
the Public Prosecutor says he is unable 
to establish. The substance of the charge 
on which the accused is being tried, and 
which he will have to meet, is that he 
corruptly received Rs. 100 from one of the 
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parties in a case pending before him. For 
that offence the Magistrate is competent to 
try the accused, and if he finds him guilty 
to adequately punish him. 

I reject the application. 

Application rejected. 


MADRAS HIGH COURT. 

Criminal Appeal No. 38 of 1914. 

April 17, 1914. 

Present: —Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 

In re URUMA MUDALI and othebs— 

Prisoners—Appellants 

Criminal Procedure Code (Act V of 1898), ss. 408, 
413 — Severnl persons convicted at one trial—Different 
sentences—Right of appeal. 

Section 413, Criminal Procedure Code, prohibits an 
appeal against a sentence of less than one month’s 
imprisonment or a fine of less than Rs. 50 passed 
by a District Magistrate or a Court of Session, and 
the mere fact that such, sentences were passed on 
some of the accused while heavier sentences were 
passed on the rest would not give to the former 
a right of appeal only because there is one consoli¬ 
dated appeal b}’ all convicted persons. 

Appeal against an order of the Court of 
Session of the Coimbatore Division in Case 
No. 81 of the Calendar for 1913. 

Mr. R. Sadayopichariar (with him Messrs. 
0. Narasimhachariar and G. Rajagopala 
Aiyengar) , for the Appellants. 

The Public Prosecutor , for the Government. 

JUDGMENT.—Twenty-four accused per¬ 
sons were charged (among other offences) 
with rioting and being members of an unlaw¬ 
ful assembly before the learned Sessions 
Judge of Coimbatore. Of the twenty-four, two 
were acquitted. Out of the twenty-two who 
were convicted of the above offences, four 
have not appealed. The remaining eighteen 
accused have filed this appeal. Of these 
eighteen appellants, fourteen have been 
sentenced to a fine of Rs. 10 each and under 
section 413 of the Criminal Procedure Code 
they are not entitled to appeal. Mr. 
Sadagopachariar’s argument is that because 
in one and the same judgment, appellants 
Nos. 1, 2, 3 and 6 have been given sentences 
of three months’ rigorous imprisonment and 

Rs, 750 fine, Rs. 200 fine, Rs. 200 fine, two 


months’ rigorous imprisonment and Rs. 500 
fine respectively, this fact entitles the other 
fourteen appellants also to prefer appeals 
against the lesser sentences passed on them. 
Reliance is placed in support of this 
argument on the case in Palani Koravan 
v. Emperor (1), decided On an interpretation 
of section 408, clause (6), of the Criminal 
Procedure Code. We think that the con¬ 
struction of the words of section 408, clause 
(6), throws no light on the words used in 
section 413, and that the words of section 
413 clearly prohibit a convicted person whose 
sentence is less than one month’s imprison¬ 
ment or a fine of less than Rs. 50 from 
appealing to a higher Court if the Court 
which passes such sentence is the Court of 
the District Magistrate or a Court of 
Session: [see Criminal Revision Case No. 532 
of 1910 on the fileof the High Court]. Though, 
as a matter of long practice, several 
accused persons convicted in the same 
Sessions trial are allowed to appeal together, 
the consolidated appeal really consists of the 
several separate appeals made separately 
by the convicted persons. This appeal, so 
far as it is by the appellants other than 
the accused Nos. 1, 2, 3 and 6, is, therefore, 
dismissed. 

As regards the remaining four appellants 
we see no sufficient reason to differ from the 
conclusion of the learned Sessions Judge 
(and of the two intelligent assessors who 
sat with him in the Sessions Court) that 
these four persons with several others formed 
an unlawful assembly in Kilwani village, 
threw stones at the houses of Ramasami 
Mudali and Shengoda Mudali and that 
several of the crowd trespassed into the 
compounds of those two persons. The 
common object of a crowd can usually be 
inferred only from their acts and exclama¬ 
tions and in this case there is the reliable 
evidence of the prosecution witnesses Nos. 

1, 2, 3 and 11 proving, when read with the 
other evidence, that a riotous crowd tres¬ 
passed into the compounds of those two 
people and threw stones on their houses. 
The evidence of the other proseoution 
witnesses and of the Court witnesses Nos. 

3 and 4 is, no doubt, very unreliable as 

(1) 17 M. L. J. 248; 5 Cr. L. J. 496. 
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pointed oufc by the Sessions Judge himself 
in paragraphs 21, 26, 30, 33 etc., of his 
address to the assessors; but so far as it 
corroborates the evidence of prosecution 
witnesses Nos. 1 to 3 and 11, that corro¬ 
boration need not be wholly dispensed with. 
The evidence of one of the accused’s party 
(D. W. No. 12) supports that portion of the 

prosecution story which establishes that 
stones were thrown by the accused’s party 
also. The case for the defence that the 
appellants’ party went innocently unarmed 
to rescue the 1st accused (a story inherently 
improbable as pointed out. by the Sessions 
Judge in paragraph 9 of his address) cannot 
be accepted. Most of the appellant’s party 
belong to Mettupalayam and their presence 
at Kilwani (where the riot took place) in 
a large crowd is naturally explained by the 
prosecution theory and not by the defence 
theory. The 1st and 6th accused who 
are brothers live in Mettupalayam. They 
have been assisting the 2nd accused in his 
litigation with the 2nd accused’s brother’s 
widow, Karuppayee. Ramasami Mudali and 
Sengoda Mudali into whose compounds 
the accused trespassed are partisans of 
Karuppayee. 

The presence of accused Nos. 1, 2, 3 and 6 
at Kilwani on the day of the riot and their 
arrest by the Police almost immediately 
after the riot are not denied. The evidence 
of prosecution witnesses Nos. 1 to 3 and 11 
read together proves that the 6th 
accused was the leader of the riotous 
orowd who came to Kilwani from Mettu¬ 
palayam and that all four were among the 
persons who made the riotous demonstration 
near and in the compounds of Ramasami 
Mudali and Sengoda Mudali. The story of 
the D. \V. No. 8, a landless pauper, as to hosv 
he sent word to the 6th accused to come to 
Kilwani to rescue the 1st accused is not 
worth belief. The appeal as regards Nos. 1, 2, 
3 and 6 also should be anti is dismissed. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 79 of 1913. 

July 3, 1913. 

Present : — Mr. Pratt J. C. 

THAIRIO ivuld FA1ZO— Appellant 

versus 

EMPEROR —Opposite Party. 

Workmen's Breach of Contract Act ( XIII of 1859), 
s. 2— Sentence—Appeal — Revision. 

Where under the Workmen’s Breach of Contract 
Act a person is sentenced to imprisonment for failing 
to comply with the order of re-payment of advance, 
he has no right to appeal; his remedy is by way of 
an application in revision. 

Empror v. Balu Salaji , 1 Tnd. Cas 387; 33 B. 25; 8 
Cr. L. J. 109; 10 Bom. L. R. 1126; Crown v. Soliab , 19 
Ind. Cas. 512; 6 S. L. R. 165; 14 Cr. L. J. 256 and 
Chand Khan V. Empress, 9 C. S78, referred to. 

Appeal from the order of the Resident 

Magistrate, Sujawal. 

Mr. Achzlsing M. Advani % for the Appel¬ 
lant. 

JUDGMENT.—The appellant was order¬ 
ed by the Resident. Magistrate under the 
first part of section 2 (1) of the Workmen’s 
Breach of Contract Act to re-pay an advance 
of Rs. 200. 

On the appellant, failing to comply with 
that, order the Magistrate sentenced him 
under the second part of section 2 of the 
Aot. to be imprisoned for three months, 

or until the sum of Rs. 200 should be sooner 

% 

re paid. 

The question for consideration is whether 
an appeal lies from either of these 
orders. 

There is no doubt that no appeal lies 
from the order to re-pay uuder the first 
pai t of section 2. The nature of the pro¬ 
ceeding under the fiist part of the section has 
been explained in Emperor v. Balu Salaii (1). 
It is not a penal proceeding at all, but 
a proceeding which may end in an order, 
for the disobedience of which a penalty 
has been imposed. That. oase lia 9 been 
followed in the High Court Jurisdiction 
of 1 1 is « 'onrt in the case of Crotcn v. 

• s ohrib (2) But it- is argued that, an ap¬ 
peal lies foi ni the order under the second 
part of section 2 imposing a penalty and 

(1) 1 Ind. Cas. 387; 33 B. 25; 8 C \ L. J. 409; 10 
Bom. L. R. 1126. 

t2) 19 Ind. Cas. 512; 14 Cr. L. J. 256; 6 S. L. R. 
105. 
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inflicting a sentence of imprisonment. Bat 
there is no special provision in the Act 
for an appeal anti, therefore, under section 
404 of the Criminal Procedure Code no 
appeal lies unless provided by that Code. 
It is sought to apply section 40^, but that 
section refers to cases where the accused 
is convicted on a trial. Is that the case 
here? I think not. The workman is not put 
on his trial for disobeying the order of the 
Magistrate. No separate complaint on that 
behalf is made and no process issued 
against him after the order is made on the 
first part of the section; if it be said that 
the Magistrate takes cognizance of the 
offence suo motu then the absurd consequence 
ensues that the workman could claim 
under section 191 to be tried before another 
Magistrate. 

The order imposing the penalty seems to 
be analogous to an order under section 123, 
Criminal Procedure Code, committing a 
suspected person to prison for disobedience 
of an order under section 118. 

Now the proceedings which lead up to an 
order under section 118 are penal and there 
is special provision in section 406 for an 
appeal from such an order, yet there is no 
appeal from the order under section 123 
imposing a penalty for disobedience. Ghand 
Khan v. Empress (3). 

So here, there is no appeal from the order 
imposing the penalty under the second part 
of section 2. The word sentence is used in 
the Act, but the order inflicting that sentence 
is not a conviction on a trial, but the 
result of a special penal proceeding against 
which the only remedy is by way of application 
in revision to the High Court. 

Appeal rejected as incompetent. 

Appeal rejected. 

(3) 9 C. 878. 


MADRAS HIGH COURT. ' 
Criminal Revision Case No. 664 of 1913. 
Criminal Revision Petition No. 539 cf 

1913. 

March 13, 1914. 

Present: —Mr. Justice Sadasiva Aiyar. 

In re DAMAPPA PALAI and others— 

Accused— Petitioners. 

Criminal Procedure Code (Act V of 18£8), s$. 209, 


43(5, 437 — Case exclusively triable b// Court 

of Session-Discharge bg Magistrate—Commitment bg 
District Magistrate — Revision — High Court, / ower of. 

It cannot be said that a Magistrate has no 
power whatever to pass an order of discharge in 
a case “exclusively triable by a Court of Session.” 

Where the entire prosecution evidence is cjuite 
unworthy of credit and bristles with improbabili¬ 
ties and where it is clear that the case is foredoomed 
to failure at the Sessions, it is the duty of the 
Subordinate Magistrate to discharge the accused. 

National Bank of India, Ltd. y. Kothandarama Chetty 
21 Ind. Cas. 129; 14 M. L. T. 200; 14 Cr. L. J. 529- 
(19131 M. W. X. 728; In re Bai Parent /, 8 Ind. Cas. 
631; 12 Bom. L. R. 923; 35 B. 163; 11 Cr. L. J. 692* 
follow eJ. * 

Where an order of discharge passed by a Magis¬ 
trate under section 209, Criminal Procedure Code*, is 
ie\ isecl by the District Magistrate and a commitment 
to the Sessions Court is directed, the High Court 
acting under section 437 of the Code of "Criminal 
Procedure, can interfere and can even go into questions 
of fact to see if the order of the District Magistrate 
was correct and proper. 

Muthiah Chetty v. Emperor , 30 M. 224; 16 M. L. J. 
529; 5 Cr. L. J. 100, followed. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
prayiDg (he High Court to revise the proceed¬ 
ings of the District Magistrate of South 
Canara, in Criminal Revision Case No. 15 of 
1913, preferred against that of the 2nd class 
Magistrate of Mangalore, in Revision Case 

No. 3 of 1913. 

Mr. K. Narayana Row with him Mr. H . 
BalaKrishna Row , for the Petitioners. 

The Public Prosecutor, for the Govern¬ 
ment. 

ORDER.—This is a petition to revise the 
order of the Distriot Magistrate of South 
CaDara. That order was evidently passed 
uuder section 436 of the Criminal Procedure 
Code and it directed that the petitioners 
before me (the accused in a criminal case) 
should be committed to the Sessions Court 
on the charge of daooity preferred against 
them to the Stationary 2nd class Magistrate 
of Mangalore. The District Magistrate 
passoa this order because he thought, in the 
words of section 436,that these accused persons 
had been “improperly discharged” by the 
2nd class Magistrate of Mangalore of the 
said charge of dacoity. 

In Muthia Chetty v. Emperor (1) it was held 
that the High Court may, in revision, “con¬ 
sider the facts, as well as the questions of 
law involved, to determine whether a Sessions 
Judge, who bad set aside an order of dis- 


(1) 30 M. 224; 16 M. I, J. 529; 5 Cr. L. J. 100, 
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c harge passed by a Magistrate and directed 
the accused to be committed to the Sessions 
Court, had properly exercised the powers 
given to the Sessions Judge by section 436,” 
which section gives power both to the 
Sessions Judge and to the District Magistrate 
to revise such orders of discharge. The 
principle of that decision applies, of course, 
to a petition in revision directed against a 
similar order passed by a District Magistrate. 

Though the High Court has thus got the 
power to go into questions of fact, it does so 
merely in order to see whether the District 
Magistrate’s order is improper and not as a 
sort of Appellate Judge of facts over the 
District Magistrate. Iu other words, uuless 
the District Magistrate’s power of interference 
with the lower Magistrate’s order of discharge 
was exercised on very weak and clearly 
untenable grounds, the High Court would 
not interfere with the discretion vested in 
law in the District Magistrate by section 


436. 

As regards the power of the Subordinate 
Magistrate to discharge the accused in a case 
where the accused is alleged to have commit¬ 
ted even an offence triable exclusively by a 
Court of Session, it has been held in numer¬ 
ous cases, [see one of the recent cases reported 
as In re Bai Parvati (2)] that, if the evidence 
tendered for the prosecution appears to the 
Magistrate to be totally unworthy of credit, 
he is entitled to discharge the accused. Of 
course, if there is evidence as to some material 
facts deposed to by credible witnesses, 
on which facts a Court or Jury may not 
unreasonably find the accused guilty, that is 
a case in which the accused should be put on 
his trial before a Sessions Court leaving it, to 
the Judge or to the Jury (as the case may be) 
to find the accused’s guilt proved or not proved 
on those facts, but where most of the important 
witnesses are totally unworthy of credit 
according to the Magistrate, and where the 
case itself bristles with improbabilities the 
Magistrate would be right in discharging ,he 
accused, who should not be exposed to the 
expense and harassment of a Sessions trial 
which is practically foredoomed tofailuie” 
and in saving the accused ‘ from the prolonged 
anxiety of undergoing a trial for an offence 

not broughUiome to the accused” and i 

saving also the time of the Court of Sessio 

JCrlL.^ 3 - 031:35 163i M.: 


11 


from being wasted over unsuitable oases.” 
No doubt, in cases of this kind, the line 
between the Sub-Magistrate’s ‘ duty to dis¬ 
charge under section 209, Criminal Procedure 
Code, and the prerogative of the District 
Magistrate under section 436 is not easy to 
draw’ [See the whole question elaborately 
considered in National Bank of 
India , Ltd, v. Kothandarama Ghetti (3)]. As 
BakeweJ, J., said at page 750: “I do not think 
that it is possible to fix positively the limits 
within which the Magistrate should exercise 
his discretion and prefer to express the rule 
negatively by saying that he must not in any 
way encroach upon the functions of a Jury.” 
That was a case in which inference had to be 
drawn as to the knowledge or intention of 
the acoused from certain facts spoken to by 
oredible witnesses and it was held there that 
such drawing of the inference as to know¬ 
ledge or intention should, on the facts of 
that particular case, have been left by the 
Magistrate, to the Jury to be empanelled at 
the Sessions. So far as the question relating 
to the Magistrate’s power to discharge the 
accused if he finds the prosecution case wholly 
improbable and the prosecution evidence pa¬ 
tently worthless, Ido not think thatthecaseof 
National Bank of India Ltd, v. Kothandarama 
Ghetti (3) intended to depart from the earlier 
rulings. In the present case, the Sub- 
Magistrate’s judgmeut, the District Magis¬ 
trate’s order passed under section 437 and 
the evidence for the prosecution were fully 
discussed before me and I have come to the 
conclusion that the District Magistrate’s 
prerogative uuder seotiou 435 was exercised 
m this case erroneously, and on very inade¬ 
quate grounds; the 2nd class Magistrate 
having givon very good reasons for his 
opinion that the prosecution evidence is so 
unreliable that the accused persons ought 
not to be committed to the Sessions and 
harassed with a trial in the Sessions Court 
on that, evidence. I, therefoie, set aside the 
order of the District Magistrate aud direct 
all proceedings to be dropped against the 
petitioners in connection with the charge 
against them of dacoity uuder section 395, 
Indian Peual Code. 

Order set aside, 

(3) 21 Iml. Cas. 129; (1913) M. W. N. 72S? 14 M. 
L. T. 200; 14 Or. L. J. 529. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 70 of 1913. 

July 9, 1913. 

Present: —Mr. Pratt, J. C. 

NABIBUX wald UMERKHAN— 

Appellant 

versus 

EMPEROR— Opposite Party. 

Criminal trial — Witness re-called on order of prose¬ 
cuting officer — Magistrate — Jurisdiction—Criminal Pro¬ 
cedure Code (Act V o/189S). s. 540. 

A complaint for misappropriation of Government 
monies was filed by the order of an Assistant Col¬ 
lector. After the close of the case for the prosecu¬ 
tion, the Assistant Collector directed the Magistrate 
to re-call and re-examine two of the prosecution wit¬ 
nesses and at the same time interviewed those witnes¬ 
ses and ordered them to give evidence. The Magis¬ 
trate complied with the Assistant Collector’s 
direction: 

Held (reversing the conviction and sentence), 
that, as the Magistrate had virtually abdicated his 
magisterial function and become a mere delegate of 
the Assistant Collector, the trial was without juris¬ 
diction. 

Appeal from a conviction by the Resident 
Magistrate, Sujawal. 

Mr. Dipchand T. Ojhi , for the Appellant. 

Mr. Lalchand Hasomal, (Assistant Public 
Prosecutor), for the Crown. 

JUDGMENT.—I do not think that the 
appellant has had a fair trial. 

He was a tapedar of Tapa Munarki in the 
Taluka of Jati aud was prosecuted on a 
complaint filed by the Muhhtyarkar of 
Jati for misappropriating monies paid to him 
as Government assessment. The complaint 
was filed by the order of the Assistant Col¬ 
lector of the Shah Bunder Division. After 
the close of the case for the prosecution, 
two tipedars who had given evidence for 
the prosecution wer6 re-called and re-examined 
by the Magistrate in order to prove the 
handwriting of the accused on the receipt 
which he is said to have given for the 
payment of the assessment. The Public 
Prosecutor explains that he had not examined 
the witnesses on this point as they hadsaid that 
they were not acquainted, with the accused’s 
handwriting. But the witnesses were 
subsequently interviewed by the Assistant 
Collector and ordered to give evidence. 
This phrase—ordered to give evidence— 
occurs in an astonishing letter writ- 
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ten by the Assistant Collector to the Magis¬ 
trate in respect of one of the two 
witnesses. In that letter the Assistant 
Collector directs the Magistrate to re-call 
and reexamine the witness. I trust 
the Assistant Collector will, on considera¬ 
tion, realize the impropriety of making use 
of his official position to procure evidence 
and of interfering with the conduct of the 
trial in the Magistrate’s Court. 

The Magistrate complied with the direc¬ 
tion given by the Assistant Collector and 
recorded the evidence of the two tapedars. 
When he did so, he virtually abdicated his 
magisterial function and became a mere 
delegate of the Assistant Collector who had 
initiated the prosecution. 

The trial ha9 been without jurisdiction, 
for a Magistrate cannot be both Judge and 
a delegate of the prosecutor. 

I reverse the conviction and sentence, 
and, as the appellant has already under¬ 
gone two-thirds of the sentence inflicted 
by the Magistrate. I do not thiuk it neces¬ 
sary to order a re-trial. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 193 of 1911. 

March 30, 1914. 

Present :—Mr. Justice Piggott. 

HAR NARAYAN— Applicant 

tersus 

RAMJI DAS— Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 502— 
“Dishonest misappropriation and cheating ” meaning of 

— Penal Code (Act 2 L V of 1800), ss. 403, 404, 417, 
418. 419, 420— Statute, construction of. 

The words of a Statute should be given the extended 
meaning of which they are reasonably susceptible 
rather than the meaning as restricted by context, 
when such restriction would reduce them to mere 
surplusage. 

The words “ dishonest misappropriation ” in section 502 
of the Code of Criminal Procedure apply to the offence 
of criminal misappropriation in all its forms and are in¬ 
tended to include offences punishable under section 404 
as well as under section 403 of the Indian Penal Code. 
Similarly, the word“cheating”in the same section covers 
the offence of cheating in all its forms and is intended 
to include offences punishable under sections 418, 419 
and 420 as well as under section 417 of the Indian 
Penal Code. 
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Criminal reference made by the Sessions 

2*31 

Judge of Moradabad as per his letter No. 
dated 11th March 1914. 

Mr. M. L. Agarwala , for the Applicant. 

JUDGMENT.—I am clearly of opinion 
that the words “dishonest misappropriation” 
in section 562 of the Code of Criminal 
Procedure apply to the offence of criminal 
misappropriation in all its forms and are 
intented to include offences punishable 
under section 401 as well as under section 
403 of the Indian Penal Code. Similarly 
the word cheating” in the same section 
covers the offence of cheating in all its 
forms, and is intended to include offences 
punishable under sections 41S, 419 and 420 
as well as under section 417 of the Indian 
Penal Code. Otherwise the words in ques¬ 
tion are mere surplusage, the case of 
offences punishable under sections 403 and 
417, Indian Penal Code, being sufficiently 
covered by the provisions which follow with 
regard to all offences punishable “with not 
more than two years’ imprisonment”. The 
argument to the contrary based on the 
distinct specification of the offences of 
theft and theft in a building” does not 
impress me, the maximum period of 

imprisonment under sections 379 and 380 
of the Indian Penal Code being in each 
case more than two years. No doubt, the 
word ‘ theft” means simple theft aud 
covers section 379, Indian Penal Code, only, 
but it does not follow that the words 
cheating and dishonest misappropriation” 
have a similarly restricted meaning I 
would prefer to give to the words of a 
Statute an extended meaning of which they 
are reasonably susceptible, rather than 
interpret their meaning as restricted by 
context, when such restriction would 

reduce them to mere surplusage. Let the 
record be returned. 

Uecord returned. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 49 of 1913. 

July 10, 1913. 

Present :—Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 

NURO and others—Appellants 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of I860),*. 299— Savage attack 

Dangerous wounds Jolloioed by blood poisoning and 
fever—Mu rder. 

A person was savagely attacked with murderous 
weepon8 and was dangerously wounded in con¬ 
sequence of which ho was detained in hospital for 
over 40 days where lie developed symptoms of blood 

poisoning followed by brain fever and eventually 
died: 

Held, that the wounds were the cause of death and 
tho accused were guilty of murder. 

Criminal appeal from the order of the 
Additional Sessions Judge, Sukkur-Larkana. 

F. J. de Verteuil , for the Appellants. 

The Public Prosecutor t for the Crown. 

JUDGMENT.—It has finally been con¬ 
tended on behalf of the appellants that the 
hatchet or sword wounds given to Zahri 
iu the course of the attack did not actually 
cause his death. It has been urged that 
the wounds, though serious, had in a great 
measure healed up in the hospital and 
that, blood-poisoning supervened causing 
brain fever, which brain fever must be held 
to be the real cause of death. Now, the 
particular facts of each case have to be 
taken into consideration to determine whe¬ 
ther the wounds or injuries received were 
or were not the cause of death within the 
meauing 0 f section 299 of the Indian 
1 onal Code. Here, there was a savage 
attack upon Zahri with murderous weapons, 
lutchets and swords, resulting in dangerous 
wounds. These wouuds were seven in 
number, of which the following three were 
the most severe as described by the Sub- 
Assistant. Surgeon: (1) An incised hori- 
zonta wound 7 inches long, 4 inches 

ioiu , 3 inches deep communicating with 

m left lung; (2) a horizontal incised 
wouiu o inches long, 2 inches broad and 2 
inches deep on the left shoulder; (3) a 
horizontal incised wound 5 inches long, 

l ^ 10a ^ am ^ ~ inches deep fracturing the 

c e bow. Looking to the nature of these 
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wounds it is not surprising 1 to find 
from the medical history sheet put in by 
the Sub-Assistant Surgeon that Zahri suffer¬ 
ed continuously from high fever from the 
date of admission to hospital on the 14th 
July up to the 24th August when symp¬ 
toms of blood-poisoning developed followed, on 
the 25th August, by symptoms of brain 
fever. The Sub-Assistant Surgeon stated 
that, on the following day, Zahri was taken 
away from hospital by his relatives as there 
appeared to be no hope of his recovery and 
they desired that he should die in his own 
village. His death appears to have occurred 
on the day after bis arrival in his village. 
The plain inference on these facts would 
appear to us to be that the wounds inflicted 
on Zahri were the cause of his death. But 
the Sub-Assistant, Surgeon gave certificate on 
the 31st August that brain fever was 
probably the cause of death which he ex¬ 
plained in his letter of the 14th September 
to mean that the wounds were not the cause 
of death. In his subsequent statement, 
however, before the Magistrate and at the 
trial he further explained that what he 
meant was, that the wounds were the 
indirect cause of death. Looking to the 
nature of the wounds and the medical 
history sheet we have no hesitation in 
coming to the conclusion that the latter 
explanation of the Sub-Assistant Surgeon 
is correct and that the wounds were the 
cause of death within the meaning of sec¬ 
tion 299 of the Indian Penal Code. We are 

fortified in this conclusion by a consideration 
of the cases referred to in paragraph 429 of the 
3rd Edition of Mayne’s Criminal Law. 

We, therefore, confirm the convictions and 

sentences and dismiss the appeal. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Refekence No. 1231 of 1913. 

February 4, 1914. 

Present : — Mr. Justice Ryves and 
Mr. Justice Piggott. 
EMPEROR— Applicant 

t ersas 

PIARE LAL— Opposite Party. 

U. P. Municipalities Act (f of 1900), s. 147 


Disobedience of notice —Validity of notice to be con' 
sidered before conviction. 

A conviction cannot be had under section 147 of the 
Municipalities Act, for the disobedience of a notice 
issued by a Municipal Board unless the Court is 
satisfied that the notice was lawfully issued by the 
Board. 

(Jhhole v. Municipal Board of Lucknow, 9 O. C. 29; 
3 Cr. L. J. 205, Queen-Empress v. Jasoda Xand, 20 A. 
501; A. W. N. (1S93) 141, followed. 

Criminal reference made by the District 

Magistrate of Cawnpore as per bis letter 

Ng. ! 88 ()/HI, dated 20ch December 1913. 

Mr. Mulcomson , for the Crown. 

JUDGMENT.—This is a reference by the 
District Magistrate of Cawnpore under the 
following circumstances. A written notice 
was served on one Piare Lai by the Munici¬ 
pal Board of Cawnpore ordering him to puli 
down a chhajia recently built by him on 
the eastern side of his house and also to 
demolish a do-manzila on the western side 
within one week. He did not do so and was 
charged in consequence under seotion 147 
of the Municipalities Act [ of 1900. He 
admitted receipt of this notice, but stated 
that he had not constructed any building 
without permission but that he had made 
ordinary repairs. No further evidence was 
tendered on behalf of the prosecution. The 
Bench trying the case held no offence had 
been proved against the accused and dis¬ 
charged him. The District Magistrate moved 
this Court suggesting that the validity of 
the notice issued by the Board was one 
which could only be questioned under section 
152 of the Municipalities Act and that not 
having been so questioned ic was not open 
to the accused to attack its validity in a 
Criminal Court in defence of a charge 
under section 147. What he was exactly 
charged with in this case was disobedience 
of a written notice lawfully issued by the 
Municipal Board under the powers conferred 
upon it by Chapter VII of the Act. It 
seems to us that before any one can be 
convicted of au offence under this section 
the Court must be satisfied that what he 
had disobeyed was a notice lawfully issued 
by the Board uuder the powers conferred 
upon it by the Act. This was held in 
Ohhcte v. Municipal Boird of Lucknow 
(l) by one of u3. It seem3 also to be 
in conformity with the principle laid down 

(1) 9 0. C. 29; 3 Ur. L. J. 205. 
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by a Bench of this Court in Quern Ernpress v. 

Josoda Hand (2). 

Let the papers ha returner!. 

(2) 20 A. 50 L; A. W. N. (ISO*) 111. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No. 59 of 

1913. 

July 24, 1913. 

Present: — Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 

PIRU ABDULLA —Applicant 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act V of 1398), .•?. 122 — 
Judicial inquiry—Surety not to be rejected without 
taking evidence. 

An inquiry under section 122, Criminal Procedure 
Code, bein<? a judicial inquiry, a Magistrate 
cannot refuse to accept a surety on the ground 
of his knowledge as Magistrate that tho surety’s in¬ 
nocence of connection with thieves is far from es¬ 
tablished. 

Imperator v. Mahro, 2 S. L. U. 11; 10 Cr. L. J. 225; 
Crown v. A 'aui'il, 2 S. L. R. 15; 10 Cr. L. J. 230; Km- 
peror v. Uaji ( ; sman, 7 1ml. Cas. 592; 4 S. L. U. 13; 
11 Cr. L. J. 497, referred to. 

Application for the revision of an order of 
the Sub-Divisional Magistrate, Shah Bander. 

Mr. Par gram Tolar am , for the Applicant. 

The Public Prosecutor , for the Crown. 

JUDGMENT.—This is an application for 
revision of an order made by the Sub- 
Divisional Magistrate, Shah Bunder, refusing 
under section 122, Criminal Procedure Code, 
to accept two sureties (viz.) Hafiz Rato and 
Wadero Arab. We find that the Magistrate 
has made no order rejecting the surety Arab, 
aud as it is still open to the accused to tender 
this man as surety, it is unnecessary for us 
to make any order as to Arab. As to the 
other surety Hafiz, the Magistrate says that 
he cannot be accepted on any acount, as, he 

• . . 1 experience that 

hi8 innocence of connection with thieves is 
far from established. Wo take this to mean 
that the Magistrate has knowledge that this 
man is not a fit surety. But we have held 
that the inquiry under section 122 is 
judicial inquiry ; and this being so, the rule 
applies that a Magistrate caunot. import, his 
own knowledge into a case without gi vintr 
evidence; .1 fortiori a Magistrate is not 
justified in relying on his personal knowledge 


or 

In re DINESH CHANDRA BHATTaCHARJEE. 

and dispensing with an inquiry and taking 
no evidence at all. 

It is quite couceivable that if (he inquiry 
had been held, evidence might have been 
taken which would have induced the Magis¬ 
trate to alter his opinion. 

We reverse the order of the Magistrate 
as to this surety and direct him to follow the 
procedure indicated in the case of Imperator 
v. \fahro (1) and Grown v. Kamal (2) and 
Emperor v. Raji Usman (3). He should 
examine the sureties as to their fitness and 
take such evideuce as the accused may give, 
and base his decision on the evidence so 
recorded. 


Order revet sed. 

(1) 2 S. I/. R. 11; 10 Cr. L. J. 225. 

(2) 2 S. L. It. 15; 10 Cr. L. J. 230. 

(3) 7 Iud. Cas. 592; 4 S. L. It. IS; 11 Cr. L. 
J. 497. 


CALCUTTA HIGH COURT. 

Civil Reference No. 7 ok 1912 undsr Tas 

Legal Practitioners Acr. 

August 28, 1912. 

Present :— Mr. Justice Chitty aud 
Mr. Justice Teunon. 

In re DINESH CHANDRA BHATTA- 
CHARJEE, A Mukhtrar 

Leyal Practitioners Act (XVIII of 1379), s. 14 — 
Mukhtear Mukhtear having no license to practise in 
hevenue office—Misconduct — Commission of misconduct 
as private individual—Jurisdiction of Commissioner to 
report to High Court. 

1 lie course ot a Land Registration Appeal tho 
Commissioner found that tho conduct of a Mukhtear, 
who bad no license to practise in a Revenue office, 
md boon grossly improper and fraudulent, bocauso he 
iad traudulcntly transferred certain properties aud 
m u e certain discrepant statements one or other of 

" 1K 1 must ' * mvo been false, he accordingly submitted 
a io oronco to tho High Court recommending the 
Mukhtear s dismissal: 

that, as tho misconduct according to the 
ommissioiier s report was committed not. in 
n tapaei \ of a Mukhtear but as a private indi- 
1 ’ a,, d came to light only at the hearing of an 
• I pea in a case to which he was not a party but 
oidy a witness, the matter did not fall within the 

JiuVn " n socti T ll * of the Legal Practitioners Act 
Muklf K ommssionor had no authority to report the 
Mukhtear to tho High Court. 

Reference under seotion 14 of the Legal 
1 ractitiouera Act of 1S79 made by the Com- 
missiouer of the Dacca Division. 
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Babu Bimal Ohandra Das Qupta , for the 
Mukhtear. 

Baba Ram Charon Mitra (Senior Government. 
Pleader) in support of the reference. 

JUDGMENT.—This is a reference under 
section 14 of the Legal Practitioners Act 
(XVII1 of 1879) in the matter of Dinesb 
Chandra Bhattaoharjee, a Mukhtear of Tengail, 
in the District of Mymensingh. He was ad¬ 
mitted as a Mukhtear on the 9th October 1903, 
and his certificate which was renewed on 27th 
January 1912 authorises him to practise 
in the Courts of Munsifs and in all Criminal 
Courts of first instance. The reference is 
made by the Commissioner of the Dacca 
Division, who in the course of Land Registra¬ 
tion appeal came to the conclusion that the 
canduct of the Mukhtear Dinesh Chandra 
Bhattacharjee had been grossly improper and 
fraudulent. The Commissioner accordingly 
framed two charges against the Mukhtear (1) 
with having fraudulently transferred to one 
Jadab Lai Cbaudhuri the share which he had 
purchased in estate No 12 of the Mymensingh 
Tauzi , and (2) with having made certain dis¬ 
crepant statements in regard to his purchase of 
the property, one or other of which must have 
been false. The Mukhtear was called upon 
to meet these charges. No fresh evidence 
appears to have been recorded, but the Com¬ 
missioner, acting upon the materials before 
him in the Land Registration appeal and 
the Mukhtear’s explanation, found that both 
charges were proved and has recommended 
that the Mukhtear be dismissed. 

A preliminary objection is taken to this 
reference or report that it is ultra vires. 
The Mukhtear Dinesh Chandra Bhattacharjee 
admittedly has no license to practise in any 
Revenue office, nor has he been charged at 
any such cffice with misconduct. The 
misconduct, which the Commissioner reports, 
was committed net in Dinesh Chunder Bhat- 
taobarjee’s capacity as a Mukhtear practising 
in a Revenue office, but as a private individual 
and it came to light only in the hearing 
of an appeal in a case in which he was not 
a party but only a witness. We think, 
therefere, that the matter does not fall 
within the purview of section 14 of the 
Act and that the objection must be upheld. 
A further objection to the Commissioner s 
report is that he recorded no evidence in 
support of, or to refute the charges. It 


would have been only right and proper to 
have examined the parties concerned with 
the certificate sale and also Jadab Lai 
Chaudhuri to whom the Mukhtear is said 
to have subsequently sold the property 
which he had purchased. We need not 
consider the further point which was raised 
that the Commissioner of the Dacca Division 
had no power to report to this Court under 
section 14 (a). On this reference we hold 
that the Commissioner had no authority to 
act as he did or to report to this Court. 

At the same time there are circumstances 
calling for an inquiry into the Mukhtear’s 
conduct. As a Division Bench empowered 
only to deal with the reference we are 
unable to take further action in the matter, 
but we direct the Deputy Ragistrar to lay the 
papers before the Chief Justice in order that 
the Court may, if it thinks fit, order an 
inquiry under section 13. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 63 of 1913. 

July 24, 1913. 

Present: —Mr. Pratt, J. C., and 
Mr. Hayward, A J. C. 

IMAMBUX wald KHUDABUX— Appellant 

versus 

EMPEROR— Opposite Party 

Perjury, charge of — Contradictory statements—Pre¬ 
sumption. 

Where a charge for perjury is based on two con¬ 
tradictory statements, every possible presumption 
in favour of the reconciliation of the statements 
should be made. 

Queen-Empress v. Ohulet , 7 A. 44; Queen-Empress 
v. Rarnji Sujabrao, 10 B. 124, referred to. 

Appeal from the judgment of the Additional 
Sessions Judge, Sukkur. 

Mr. IVadhumal Oodharam, for the Appellant. 

The Public Prosecutor , for the Crown. 

JUDGMENT.—The accused has been 
convicted of giving false evidence on three 
separate charges. The Sessions Judge has 
not recorded separate convictions and sen¬ 
tences on each head of charge as he should 



748 


CBANDAR BHAN V. EMPEROR. 


INDIAN OASES. 


[1914 


have done, but has sentenced the accused to 
undergo three years' rigorous imprisonment 
for the offence of perjury. The first head 
of charge is in the alternative and refers to 
two contradictory statements. These were 
made by the accused in giving evidence, first 
before the Sub-Divisional Magistrate, and 
secondly , before the Sessions Court. The first 
statement is I know Hajul; she was accused’s 
wife. She died about seven or eight days 
ago. 1 do not know how she died, but in 
the morning Bagh called me out and told 
me that the previous night Ha.jul had had 
an attack of kidney pain and she had died.”. 
The second statement is “Hajul died about 
two months ago. Bagh came and told me 
in the morning that his wife was suffering 
from kidney pain and I went and saw her 
and returned to rny house. Next morning 
Bagh came and said his wife had died of 
kidney pain that night.” These statements 
are said to be discrepant because in the first 
statement the accused says he does not know 
how Hajul died, whereas in the second 
statement he says he went and saw her when 
she was suffering from kidney pain. But, 
it does not necessarily follow that, because 
she was suffering from kidney pain, that she 
died of it, or that the accused should know 
that her death was due to that disease. It is a 
well known rule that in the Crown cases where 
the charge is based on contradictory statements, 
every possible presumption in favour of the 
reconciliation of the two statements should be 
made. See remarks of Duthoit, J., in Queen- 
E inpress v. followed in If mpress 

v. Itamji Sajnbarco (2). We do not. think 
that the two statements foiming the basis 
of the charge are irreconcilable and, there¬ 
fore, the conviction on that charge must fail. 

The third charge or t he only part of it. t hat, 
is considered in the judgment of the Sessions 
Court is the statement made by the accused 
that Bagh is his cousin. This statement, has 
been erroneously considered by the Sessions 
Judge in the iirst head of charge. But the 
prosecution did not include it in that head of 
charge. On the 3rd count it is charged as 
a false statement made in the Sessions Com t 
and, therefore, t he onus is on the prosecu¬ 
tion to prove affirmatively that Bagh is the 
cousin of the accused. But. the only evidence 


tendered by the prosecution is the former 
statement of the accused before the 3rd 
class Magistrate that Bagh is his cousin. 
This is clearly insufficient, for that former 
statement may be either false or mistaken. 
On this head of charge also the prosecution 
must, therefore, fail. 

As to the second charge, however, the case 
is stronger. That charge is that the accus¬ 
ed gave false evidence before the Sessions 
Court when lie said that he bad said to the 
Sub* Divisional Magistrate that he visited 
Hajul on the night previous to her death. It 
is a matter of record that the accused made 
such a statement to the Magistrate and we 
agree with the lower Court in believing that 
the evidence was not mistaken, butiDteutionally 
false, for a comparison of this statement shows 

that the accused was improving his evidence 
in order to benefit Bagh who was on bis trial 
for murder. 

We confirm the conviction as under the 
second head of charge and reduce the sentence 
to one of rigorous imprisonment for six 
mouths. 

Convict tori confirmed . 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 1965 of 1913. 

March 12, 1914. 

Present: — Sir Alfred Keusington, Kt., Chief 
Judge, and Mr. Justice Rattigac. 

CH AND All BHAN and another—Accused 

— PkTI riONBKS 


v v * v* » * WJ 


EM PEROR—Respondent. 

Companies Act (VI oj 18S2), s. 74— Filing balance- 
sheet until in i/car—Director resigning before expiry 
oj gear —Sot liable for failure to /He—Mere ceasing to 

hold necessary qualification shares , effect of _ 

Vacation of office of Directorship. 

A Company is not by law obliged to file a balance- 
slmot till a year from its registration is complete, and a 
Director of the Company who resivus office bo- 
lore the expiry of the year cannot he fixed with lia¬ 
bility under section 74 A the Indian Companies Act, 

\ 1 ol lss -. fur failure to file a balance-sheet with 
the Registrar of .Joint Stock Companies. 

.Vet \ 1 ot 1882 is not precise on tho point, but 
umler bnglUh Law the more ceasing to hold the 
neeessarv qualification shares involves vacation of 
Ins office by a Director, and this is made clear bv 
section 85 (2) of tho new Act VII of 1918. 


(1) 7 A. 44. 

(2) 10 14. 121. 
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Petition for revision, tinder section 439 of 
the Criminal Procedure Code, of the order of 
the Sessions Judge, Lahore Division, dated 
8th August 1913, confirming that of the 
Magistrate, 1st Class, Lahore District, dated 
16th May 1913, convicting the petitioner. 

Mr. Gokal Ohand Natirang , for Mr. Bhagal 
Bam Puri , for the Petitioner. 

JUDGMENT. — The petitioners, Chander 
Bhan Hooja and Ram Labbaya, young men of 
very indifferent education and said to be the 
sons respectively of a retired Police Sergeant 
and a deceased Patwari, have been convicted 
under section 74, Indian Companies Act, VI 
of 1882 and sentenced to fines of Rs. 200 
each. 

The Company here concerned was 
registered as “The Indian National Benefit 
Society, Limited, Lahore,” on the 8th April 
1911. Its professed objects were on the 
same grandiose scale as those of another 
society started in 1911, in which also 
Chandar Bhan took a prominent part, 
discussed in our judgment in Chhabildas v. 
Emperor and Ohandar Bhan v. Emperor 
(1). The articles of association for both 
Companies were practically identical, and 
adopted almost en bloc from a standard 
form in use elsewhere. The learned Sessions 
Judge dealt with the two cases on one day, 
and we can only suppose that he was misled 
by such features as are common to the two 
cases into assuming, without looking care¬ 
fully into the matter, that the convictions 
were here equally justified. It may very 
well be the case that the connection of the 
' petitioners with the present Company was 
discreditable to begin with and possibly 
dishonest, but it is quite clear to us that 
their convictions cannot stand. 

The petitioners joined the Company as 
Directors in August and September 1911, 
but both resigned their posts early in March 
1912, transferring their qualification shares 
to their successors. It is alleged by them, 
and apparently with truth, that they took 
no fees as Directors and attended no meetings 
during their brief connection with the 
Board. The Sessions Court has assumed 
that they continued to be Directors for over 
11 months, but of this there is no proof 
and we observe that none of the documents 

(1) 23 Ind. Cas. 508; 15 Cr. L. J. 300. 


referred to in the Magistrate’s record as 
Exhibit P. A, B, C, or D. A are to be found 
on that record. Act VI of 1882 is not 
precise on the point, but under English Law 
the mere ceasing to hold the necessary 
qualification shares involves vacation of his 
office by a Director, and this is made clear 
by section 85 (2) of the new Act VII of 

1913. 

The petitioners have been convicted as 
Directors on account of failure to file a 
balance sheet with the Registrar of Joint 
Stock Companies within twelve months 
after the Company had been registered. 
On the present meagre record we must 
hold that they were not Directors when the 
year expired, and the lower Courts are 
clearly mistaken in thinking that they can 
nevertheless be fixed with liability because 
they held office temporarily for some six 
months of the year. The Company was not 
by law obliged to file a balance sheet till 
the year was complete, and no Directors 
could compel the Managing Director or 
other officials to prepare that balance-sheet 
at an earlier stage. The petitioners ceased 
to have even a nominal voice in the affairs 
of the Company from at latest the 12th 
March 1912, and the balance-sheet was 
not due till the 8th April. It is neither 
sound law nor common fairness to expect 
them to do that which they had no power 
to do during the intervening period of 
nearly a month, and we can only suppose 
that these men were proceeded against because 
the real culprits, the Managing Director 
and others, had disappeared before the 
prosecution was started on a complaint dated 
5th December 1912. 

We are certainly uot prepossessed in 
favour of the petitioners who may well 
have known all along that no good could 
come of a Company launched on the public 
in the reckless and deceptive manner 
indicated by what little we can gather as 
to its history. The petitioners are, however, 
saved from liability on the present charge 
againpt them by the fact that they severed 
their connection as Directors in time. 

The revision is accordingly allowed. 
The convictions of both men are set aside 
and their fines of Rs. 200 each will be re¬ 
funded if paid. 

Petition alloyed,. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Miscellaneous Application No. 93 

of 1913. 

July 24, 1913. 

Present: —Mr. Pratt, J. C., Mr. Kemp, A J.C., 

and Mr. Hayward, A. J. C. 

In re Mr. C. H. CLEMENTS. 

Criminal Procedure Code (del V of 1908), *. 4 ( r ) 
— Pleader accepting engagement in Court not autho¬ 
rized to practise — Dutg. 

It is the duty of a Pleader who appears in a Crimi¬ 
nal Court of a District to which his sanad or certificate 
does not apply to inform the Magistrate that lie can¬ 
not appear as of right and to apply for permission 
under section 4 (r) of the Criminal Procedure Code. 
The better course is not to accept a feo or an engage¬ 
ment until that permission has been accorded, but if 
the Pleader accepts the engagement boforo attending 
the Magistrate’s Court ho ought to explain to his 
client that his appearance will be contingent on the 
Magistrate’s permission. 

This was a reference from the District 
Judge, Hyderabad. 

The Public Prosecutor , for the Crown. 

JUDGMENT.—This rule was issued to Mr. 
Clements in the following circumstances. 

Mr. Clements holds a license to practise 
as a Pleader in the Courts of the Hyderabad 
District. It was decided by a Full Bench of 
this Court in the case of Kimatrai v. 
Emperor (l)that this license gave no authority 
to its holder to appear in the Criminal Courts 
of another District. The decision was passed 
on the 16th September 1910. Nevertheless, 
Mr. Clements in April 1913 accepted a 
fee of Rs. 20 to represent an accused 
person in a case before a Magistrate at 
Kotri in the Karachi Distriot. and before 
receiving the fee he did not tell his client 
that his appearance was contingent, on the 
Magistrate’s permission under section 4 ( r ) 
Criminal Procedure Code. As a matter of 
fact, the Magistrate refused to allow Mr 
Clements to appear and he was, therefore* 
unable to represent his client. 

Mr. Clements seeks to justify his conduct 
on two grounds. He says that he had 
reoeived a letter from the Registrar of I his 
Court informing him that his sanad wmld 
not be extended to the Civil Courts of 


u ( H l) 9 Tn<1 -Cas. 717; 4- 8. L. 1L 207; 12 Or. L. J. 


Kotri and that he inferred that he 
might practise in the Criminal Courts. 
His second ground is that he had appeared 
t vice before in this Court and did not 
anticipate that permission would be refused 
by the Magistrate. As to the first ground 
it is clear that a refusal to extend the sanad 
to the Civil Courts could not imply that the 
sanad had been extended to the Criminal 
Courts. No such order had been passed and 
we are satisfied that Mr. Clements did not 
believe that he had a right to appear in a 
Magistrate’s Court at Kotri. As to the 
second ground it may be that he hoped to 
get permission, but that is at best, merely 
a mitigating circumstance. It is the duty 
of a Pleader who appears in a Criminal Court 


of a District to which h\ssimd or certificate 
does not apply to inform the Magistrate that 
he cannot appear as of right and to apply for 
permission under section 4 (r) of the Code of 
Criminal Procedure. The better course is 
not to accept a fee or an engagement, until 
that, permission has been accorded. But if 
the Pleader accepts an engagement, before 
attending the Magistrate’s Court he ought 
to explain to his client that his appearance 
will be contingent on the Magistrate’s per¬ 
mission. Mr. Clements did not adopt either 
course. Ho took his stand on the Registrar's 
letter and pretended to be a person authoris¬ 
ed to practise in the Criminal Courts at 
Kotri. This was a mere pretence whereby he 
deceived hiselientandattempted to deceive the 
Magistrate^ Moreover,hedeclined to return the 
fee when permission to appear was denied him 
and ho aggravated his refusal by claiming to 
keep the fee against expenses with respect 
to which there was no agreement between 
him and his client. He must have known 
that he had no lien on the fee, and these 
circumstances, together with his attitude in 
Court, suggest that he was in part actuated 
by a desire to recover what he says was 
already owing to him. Before passing order 
on the case we desire to give Mr. Clements 
a opportunity of making reparation by 
pa\mg Rs. 29, the fee that he reoeived, to 
io i. ozir. District Court, Hyderabad, for the 
purpose of being refunded to his client. 


We defer passing fi 
foi t night. 

As Mr. Clements 


nal ordsrs till this 
lifts re*paid the fee 
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think it unnecessary to do more than record 
this order censoring him for misbehaviour. 

Censure recorded. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No. 82 cf 

1913. 

July 24, 1913. 

Present :—Mr. Pratt, J. C , and 
Mr. Kemp, A. J. C. 

RAMZAN— Accused—Applicant 

versus 

NOOR MAHOMED YACUB— Comflainant 

—Opponent. 

Workmen's Breach of Contract Act (XIII of 1859) — 
Contract to perjorm higher services than manual labour 
not within Act. 

An agreement to render services far higher than 
those of manual labour is not a contract within the 
meaning of Workmen’s Breach of Contract Act. 

Emperor v. Naga Tima , 17 Ind. Cas. 789; 14 Bom. 
L. It. 956; 13 Cr. L. J. 853 and Puma Chandra Nan- 
dan v. Torah Nath Chandra, 4 Ind. Cas. 413; 26 C. 
917, 10 Cr. L. J. 577, referred to. 

Revision application against the order of 
the City Magistrate, Karachi. 

Mr. Mulchand Maghanmal , for the Appel¬ 
lant. 

The Public Prosecutor , for the Crown. 

JUDGMENT. 

Prait, J. C.— This is an application for re¬ 
vision of an order made by the City Magistrate, 
Karachi, under section 2 of the Workmen’s 
Breach of Contract Act, XIII of 1859. 

The applicant entered into an agreement 
with his employer on the28thNovember 1910 
to serve him at his butcher’s shop for two years 
at a monthly wages of Rs. SO. The agreement 
which is in writing makes no Preference to 
manual labour. By clause 6 of the agree¬ 
ment the applicant bound himself to. give 
an account of his daily sales every even¬ 
ing. By clause 7 he admitted that he had 
received an advance of Rs. 60 and agreed 
to give credit for the advance of Rs. 60 
frcm the pay of the last two months of 
the period contracted for. By clause 8 
he agreed in case of default to re-pay Rs. 720 
wages for the full period plus the advance 
of Rs. 60. 


The Magistrate found that the applicant 
without lawful excuse left the service of 
his employer in the third month and ordered 
him to re-pay the advance of Rs. 60. 

Now it is admitted that the applicant 
had to do manual work at the shop, for 
he cut and dressed the meat for sale. It may 
be conceded, therefore, that he was a'workman. 
But the Act applies to contracts for the 
performance of work and it seems to us 
that this contract is not within the Act. 

The only service expressed in the con- 
tiact is that of sales and rendering of an 
account of sales. The duties of a clerk 
or shop assistant do rot involve manual 
labour and even if the agreement implies 
that some manual labour has to be performed, 
the agreement is much wider in its scope 
than the agreements contemplated by the 
Act. The Act is a penal enactment and, 
therefore, subject to the rule of strict 
construction [See Emperor v. Naga Tima (1)]. 
In Puma Chandra Nc.ndan v. Tarak Nath 
Chcndra (2) the agreement was that of a 
grinder of surgical instruments who 
was paid not only by wages, but by a 
share of the profits. The Court held that 
the Act had no application for there were 
provisions in the agreement under which 
the workman was entitled to privileges 
for above those of an ordinary artificer or 
labourer. So here there are provisions in 
the agreement which require the applicant 
to render services far higher than those 
of manual labour. 

Again, the Act only applies when the 
advance has been made on account of any 
work which the workman shall have con¬ 
tracted to perform. Here the work and labour 
for the first twenty-two months were fully 
paid for by wages. If the advance had 
been really on account of work it would 
have been recoverable from the wages 
payable at the beginning of the term of 
service. The advance was, therefore, not really 
on account of woik at all, but was merely a 
pretence with the object of shaping the 
transaction into a form to which the 
Act would apply; and also of leaving the 
applicant indebted to his employer at the 

(1) 17 Ind. Cas. 789; 14 Bom. L. R. 956; 13 Cr. L J 

853. * * 

(2) 4 Ind. Cas. 413; 36 C. 917; 10 Cr. L. J. 577. 
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close of the period of service and so 
Compelling him to re engage himself. The 
advance was similar to that referred to in 
In re Abdul Rasul (3), a loan re*payable out 
of wages. 

The Magistrate, therefore, should not 
have made an order under section 2, but 
should have left the employer to his 
civil remedy under clause 8 of the 
agreement. 

I have examined and given my opinion 
on the merits of this application, for it is 
important that Magistrates should exercise 
great caution in applying an Act 
which might very easily be used as a means 
for enforcing a species of slavery. But as 
applicant complied with the order and refund¬ 
ed the advance no penal proceeding was taken 
against him and we have no jurisdiction to 
interfere. We have already held following 
Emperor v. Balu Salaji (4) that proceeding 
under the first part of section 2 is not a 
criminal proceeding. 1 would, therefore, 
reject the application. 

Kemp, A. J. C.—I agree with the learned 
Judicial Commissioner that under the cir- 
stauces of this case we have no jurisdiction 
to interfere; see Emperor v. Bilu Salni (4). 

I would, however, like to add that in my 
opinion there has been no “wilful” refusal 
to perform in this case. The use of the 
word “wilful” suggests deliberation and 
that can hardly be urged where the appli¬ 
cant has already worked for over two months 
and forfeited his wages by not completing 
the third month. If his act had been wilful 
would he have left before completing the 
third month and getting wages for it? His 
act in leaving may have been without lawful 
excuse, but I cannot say it was “wilful.” 
The Magistrate has not dealt with this 
aspect of the case. 

Again, I think on the facts of this case 
it might fairly be argued that if the 
advance was not against wages, but against 
the work to be done in the last two months 
of the service, the applicant has still an 
opportunity of doing that work and the 
complaint is premature. The appropi iation 
of the advance to the remuneration for the 

(3) 1L I ml. Cas. i»SG; 13 Bom. L. R. 543 * i>> r*„ ( 

J. 402. ’ ^ l * lj ‘ 

8 Cv ) L. j"%°r 387i 33 B ' 26i 10,W1 ^ l! - 


last two months of service might, where 
the wages are Lis. 30 per month, fairly be 
taken as against the work to be performed 
during those two months. The mere 
breach of contract of service by the applioant 
in the 3rd month does not necessarily imply 
that he will fail to carry out a specific contract 
to re-pay the Rs. 60 by working during 
the last two months. 

I think, however, the advance was against 
wages and not work. 

Application rejected . 


MADRAS HIGH COURT. 

Criminal Revision Cases N 03 . 702 to 707 

op 1913. 

Case Referred Nos. 98 to 103 op 1913. 

November 4, 1913. 

Present: — Mr. Justice Sankaran Nair. 

In re AMBU and others—Accused. 

Workmen's Breach of Contract Act (XIII of 1859) — 
Contract to work for twelve years, 

A contract to work 8 hours a day for 12 years, for 
wages not shown to be above the market-rate,’ and 
to live iu any house that may bo provided, being 
otherwise a form of slavery, is illegal. 

Where an advance made to a workman is merely 
a loan, Act XIII ot 1859 docs not apply. 

Ciises referred for the orders of the High 

Court, under section 43S of the Criminal 

Procedure Code, by the District Magistrate 

of South Canara, in his letter, dated 21st 
October 1913. 

ORDER. —I agree with the District 
Magistrate. The coutraot by the accused 
to work for 12 years every day from 7 to 
1-- a. m. and 2 to 5 p. m., and to live iu any 
house that may be provided for them, for 
''ages at a rate that, is not shown to be so 
far above the market-rate as to be a suffi¬ 
cient compensation for submission to what is 

otherwise a form of slavery is clearly 
j eg.nl. Moreover, the advauoe is merely a 
lean. Act XI11 of 1859 has no appli- 
cation. 1 he Magistrate’s orders are set aside. 


Orders set aside* 
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RAMANADHAN PATTAR V. ACHDTA VARIER. 

MADRAS HIGH COURT. 

Civil Revision Petition No. 994 op 1912. 

February 24, 1914. 

Present: —Mr. Justice Seshagiri Iyer. 

K. RAMANADHAN PATTAR— Plaintiff — 

Petitioner 

versus 

ACHUTA VARIER and others — 
Defendants—Respondents. 

Limitation Act (IX of 19089, Sch. I, Art. 11G— Suit 
for rent —Registered document. 

A suit for rent under a registered document is 
governed by Article 11G. 

Yythilinga Pillai v. Thetchanamurti , 3 M. 7G: r 5 Ind. 
Jar. 76; Ambalavana Pandaram v. Yaguran, 19 M. 52; 
5 M. L. J. 228; RamaJerishna Chetty v. Subbaraya Iyer, 
18 Ind. Cas. 64; 24 M. L. J. 54; (1913) M. W. N. 303 
and Chengiah v. Thinima Nayanim, 6 Ind. Cas. 766; 
7 M. L. T. 419, followed. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the Subordinate 
Judge of Pal ghat, in Small Cause Suit No. 

496 of 1912. 

Mr. 0. V. Anantakrishna Iyer , for the 
Petitioner. 

Mr. O. Madhavan Nair , for the Respondents. 

JUDGMENT.—Whatever may be my own 
view regarding the applicability of Article 
116 of the Limitation Act to suits for 
rent under a registered document, I am bound 
by the course of decisions in this Presidency 
commencing with Vythilinga Pillai v. Thet 
Ohanamurti Pillai (1). This same principle 
has been applied to cases reported in Ambala¬ 
vana Pandaram, v. Vaguran (2) and in Rama- 
krishna Ghetty v. Subbaraya Iyar (3) and 
has been expressly followed in Ohengiah 
v. Thimma Nayanim (4?). On these authorities 
, the suit is not barred by limitation. I 
reverse the decision of the Subordinat Judge 
and direct him to re-place the suit on his 
file aud to dispose of it according to law. 

Costs will abide the result. 

Petition allowed. 

(1) 3 M. 76;5 Ind. Jur. 76. 

(2) 19 M. 52; 5 M. L. J. 228. 

(3) 18 Ind. Cas. 64; 24 M. L. J. 54; (1913) M. W. N. 
303. 

(4) 6 Ind. Cas. 766; 7 M. L. T. 419. 


GOKUL CHAND V. HUIKA. 

ALLAHABAD HIGH COURT. 
Execotion Second Appeal No. 1001 of 1913. 

March 25, 1914. 

Present :—Justice Sir George Knox, Kt. 

GOKUL CHAND — Decree-holder— 

Appellant 

versus 

B H I KA-JUDG ME NT- DEBTOR-RESPONDENT. 

Civil Procedure Code (Act Y of 1908), O. XXI , rr. 2, 
3— Payment out of Court — Certificate of payment — Fact 
of payment inserted in application for execution, 
whether valid—Certificate of payment. 

Order XXI, rule 2 of the Civil Procedure Code points 
to a definite proceeding with a petition on the part 
of a decree-holder and a formal act by the Court. It 
signifies that a decree-holder should come forward 
and in some special well-defined speech or writing 
certify to the Court that money payable under his 
decree has been paid out of Court, and that on the 
decree-holder so certifying the Court shall record the 
same accordingly. 

In an application for execution the fact of payment 
out of Court by the judgment-debtor was omitted from 
the column in which it ought to have found a place, 
but it was mentioned in the body of the application 
with the remark that the judgment-debtor had 
endorsed the payment on the copy of the decree in his 
own handwriting and affixed his signature: 

Held, that the Court was not bound to recognize 
such clandestine mention of payment. 

Second appeal against the decree of the 
District Judge of Meerut, reversing that of 
the Munsif of Ghaziabad. 

FACTS.—The decree-holder applied to 
execute his decree after 3 years from the 
date of the decree. He filed a copy of 
the decree on which there was an endorse¬ 
ment in the handwriting of the judgment- 
debtor of the payment of an amount out of 
Court. In the application to 
execute the decree it was stated that a sum 
of Rs. 20 had been received out of Court 
and that the judgment-debtor had made an 
endorsement in his own handwriting on the 
copy of the decree. The first Court held 
that the payment extended the period of 
limitation and allowed the application. The 
lower Appellate Court was of opinion that 
the payment not being certified could not 
be taken into consideration by the execut¬ 
ing Court. If, therefore, dismissed the 
application as time-barred. The decree- 
holder appealed. 

Mr. P. L. Banerji , for the Appellant, con¬ 
tended that all that the law required was that 
the decree-holder should certify the payment 
to the Court executing the decree. No parti¬ 
cular form was prescribed for the certificate 
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nor was any time prescribed within which 
payments bad to be certified. The applica¬ 
tion of the decree-holder contained a state¬ 
ment that the money was received by him 
out of Court and this was a sufficient certi¬ 
ficate of payment by the decree-holder as 
required by Order XXf, rule 2. There was no 
warrant for the contention that the certi¬ 
ficate of payment by the decree-holder must 
be an independent proceeding not amounting 
to the application for the execution of the 
decree. This view was supported by the 
opinion of Messrs. 0. Kinealy and Rampiui 
in their standard commentary on the Code 
of Civil Procedure. There was no case of 
any Court, which decided that, a certificate 
of payment made by the decree-holder in 
his application for execution of the decree 
would not be sufficient. 

Mr. P. 1). Tandon , for tho Respondent, urged 
that thero was a change in the law us 
enacted by the Code of 1908 and an un¬ 
certified payment could not be looked at even 
for the purpose of saving limitation. In the 
present case the decree-holder never certified 
the payment to the Court and he never in¬ 
tended that his application for execution 
should be treated as such. 


Mr. P. Jj, Banerji was heard in reply. 

JUDGMENT.—The appellant is one Gvkul 
Chand. He holds a decree against the i e- 
spondent Bhika which he obtained on the 
28th of August 1909. He does not. appear 
to have attempted to take out execution 
proceedings until tho 5th of February 1918. 
The decree would, therefore, be barred by 
limitation. But tho decree-holder in his 
application for execution has inserted tho 
following words:—“Tho period of limitation 
for the execution of the decree was up to the 

28th of August 1912. However, the judg¬ 
ment-debtor paid to the decree-holder a sum 
of Ks. 20 on n coo u nt of interest on the ‘' 7 , 1 , 

of January 1912 within three years of the 
date of the decree and Naubat, judgment- 
debtor, endorsed the pay men t on the decree 
n. his own handwriting and allied his 

dat'r r^ ‘ ,f t0t -for, said 

date the decree-holder is entitled to compute 

i“ . . 


worfch noting in oonnec 
that the appl,cation for execut 


with this 
does not 


follow the language used in rule 11, Order 
XXI, Civil Procedure Code. That rule 
requires the decree-holder to note whether 
any, and if so, what payment or other ad¬ 
justment of the matter in controversy has 
been made. The application as it stands has 
at its heading only the words, “whether any 
adjustment lias been made,” and the entry iu 
the column intended for that purpose simply 
says, no adjustment was made. Bhika, the 
respondent deuied that any payments had 
been made. The Court of first instance * 
tried the issue whether the payment- of Rs. 20 
had been made. It found that Bhika had paid 
Rs. 20 to the decree-bolder on the 27tli of 
January 1912. Bhika appealed and the Dis¬ 
trict Judge of Meerut refrained from decid¬ 
ing this particular issue. Ho held that 
this payment- has not been certified by 
the decree-holder to the Court, and that 
Order XXT, rule 3, Civil Piocedure Code, 
prevented any Court executing the decree 
from recognizing a paymeut which had not 
been certified. Thus bolding, be allowed 
the appeal and dismissed the application for 
execution. In appeal here it is contended 
that, tho decision of the lower Appellate 
Court on this point i9 wrong. The decree- 
holder was not bound by any period of 
limitation and the present application for 
execution in which the payment was men¬ 
tioned was a sufficient certificate of such 




-c-* ^ AX A A. I J 

mle 2. If, appears to me that the aofion of 
the decree-holder in the form in which it. has 
been made in tho present, case is not such a 
certificate of payment, ns was intended by the 
Code. Looking at, the application, 1 hold 
that the application was what'it represented 
itself to be, namely, an application for exeou. 
t‘°" ot tl10 decree. The omission of the fact 
ot payment, fiom the column in which it 
ought to hnd a place and in which we expect, 
to find it. would siand in the decree-holder's 
way, and the introduction of pa 3 merit at an 
unusual place is a mere after-thought on 
his part and ,s not in my opinion, a certificate 

° • 11 i* true that, no form is pres- 

cnlied f.u- a certificate. But the wording 

I’*,', °" !,r XX1 - »S'dfies *»>«“ » decree- 

'older Shall come forward and in some 

- pecial well-defined speech or writing certify 

Z M,e V onr ' 'hat money payable under his 
demee has been paid out of Court. The 

9 8069 on to say that on the decree. 
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holder so certifying, the Court shall record 
the same accordingly. All this points to a- 
definite proceeding with a petition on the 
part of the decree-holder and a formal act 
by the Coart. Nothing of that kind occurred 
in the present case, and I agree with the 
lower Appellate Court in holding that the 
Court was bound not to recognize this men¬ 
tion of payment slipped in in this quasi 
clandestine manner. I, therefore, dismiss this 
appeal with oosts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 2244 and 2300 

op 1911. 

April 16, 1914. 

Present :—Mr. Justice Fletcher and 
Mr. Justice Richardson. 

In No. 2244 of 1911. 

BAMA CHARAN BHATTACHARYYA— 

Plaintiff—Appellant 

versus 

BOGALA CHARAN KUNDU and others— 

Defendants—Respondents. 

In No. 2300 of 1911. 

BOGALA CHARAN KUNDU— 
Defendant No. 1— Appellant 

versus 

BAMA CHARAN BHATTACHARYYA— 

Plaintiff—and NAGENDRA NATH SET 

AND ANOTHER-REMAINING DEFENDANTS — 

Respondents. 

Civil Procedure Code ( Act V of 1908), O. XXf, r. 03 
—Suit by decree-holder against judgment-debtor — 
Defence that decree was collusively obtained, whether 
available to defendant—Insolvency -Adjudication — 
Creditor of insolvent, if can enforce claim , without 
leave oj Court — Pleadings. 

In a suit under Order XXI, rule 63, of the Civil 
Procedure Code, a Court is not restricted to determine 
only the question a9 to whether the property ought 
to he attached or not. But when the' decree-holder 
has been guilty of fraud in obtaining a decree, and 
has owing to that fraud purchased the property him¬ 
self, if he brings a suit under the rule on the rejec¬ 
tion of his claim, the defendant in the suit, .against 
whom he had fraudulently obtained the decree and 
purchased the property, is entitled to set up the case 
that the suit from the beginning to the end was a 


Naranayyan v. Xageswarayyan, 17 M. 389, followed 

Gulibai v. Jagannath, 10 R 659, distinguished. 

After an adjudication order, no creditor of a per¬ 
son, wlio has beou adjudicated an insolvent, is at 
liberty to enforce any claim against the insolvent or 
against his property without the leave of the Court, 
as provided by both the Presidency Towns Insolvency 

Act and the Provincial Insolvency Act. 

% 

Appeal.from the decree of the Sub-Judge 
of Hooghly, dated May 11th, 1911, modifying 
that of fcho Second Munsif of Arambtgh, 
dated Juno 30th, 1910. 

FACTS.—This is an action for declara¬ 
tion of plaintiff’s title to the disputed 
lands and for confirmation of his possession 
of them, aod also for a declaration that 
they are not liable to be attached in 
execution of a decree obtained by defendant 
No. 1 against the other defendants. 

Plaintiff’s case is that defendant No. 2, 
Nagendra Nath Set, aud his late younger 
brother Upendra Nath Set jointly borrowed 
Rs. 800 from plaintiff and executed a 
hatcliitta in plaintiff’s favour. Upendra 
died and defendant No. 3, Probala Dasi, is 
his sonless widow. Plaintiff brought a 
suit in the Third Sub-Judge’s Court, 
Hooghly, against defendants Nos. 2 and 3 
upon this hatchitta and secured an ex parts 
decree. Tn execution of this decree de¬ 
fendant No. 1, Bogala Charau Kund u, who 
had secured a money decree against de¬ 
fendants Nos. 2 and 3, intervened and 
prayed for rateable distribution. That prayer 
was rejected and then defendant N >. 1 

made bids for purchase of some of the 
attached properties, but as plaintiff made 
the highest bids, the defendant No. 1 was 
unsuccessful in making auction* purchase 
of any property. The plaintiff was the 
auction-purchaser and took symbolical 
possession of the auction-purchased properties 
by aid of the Court. The plaintiff is in 
possession since then. But defendants Nos. 

2 and 3 in collusion with defendant No. 1 
caused the latter to attach the properties 
in suit and the dwelling house of defendants 
Nos. 2 and 3 in execution of his decree. 
The plaintiff preferred a claim which was 
allowed with respect to the dwelling house, 
but disallowed with respect to the bastu, 
khirni and biro pu\ur. Hence this suit, 
by the plaintiff. 

Defendants Nns. 1 and 3 only appear to 
contest the action and have put in two 
separate written statements. They allege inter 
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alia that, plaintiff’s action was a fraudulent, 
one, and the hat chit t a on which he based 
his claim was a forged one, and that it 
was got up after the death of the husband 
of defendant No. 3. 

The principal point, for decision is:— 
Whether the plaintiff’s money-decree is 
collusive and fraudulent and whether the 
plaintiff’s auction-purchase under the decree 
did confer any title to the plaintiff? 

The first Court, held that the defendants 
failed to make out their allegations, and 
decreed the suit. 

On appeal, the lower Appellate Court 
held that defendants Nos. 1 and 3 failed 
to prove that defendant No. 2 did not take 
any loan from the plaintiff and the decree 
obtained by the plaintiff was not binding 
upon defendant No. 2, and that the execution- 
sale did not pass defendant. No. 2’s half 
share in the properties in suit to the 
plaintiff. With respect to defendant. No. 3, 
the Court, found that the decree against 
her was a nullity as her husband did not 
execute the halchitta in plaintiff’s favour 
and that, therefore, the plaintiff’s auction- 
purchase did not confer upon him any title 
with respect, to the half share of defendant 
No. 3 in the properties in suit. So the 
plaintiff got a decree with respect, to the 
half share of defendant. No. 2. 

Prom that decree both the plaintiff and 
the defendant No. 1 appealed to the High 
Court. 

In No. 2244. 

Dab us Saiat Chandra Boy Chaudhn ry 

and Dhirendra Krishna Boy, for Babu 

Qovinda Chandra Chahravarti , for the Appel¬ 
lants, 

Babu Narendra Kumar Bose, for the De¬ 
spondent. 

In No. 2300. 

Babus Dwarka Nath Chahravarti and Bari 
Bhushan Muhenee , for the Appellant. 

Babus Sarat Olwndra Hn u Chaudhurv and 
Dhirendra Krishna lto„ , for Babu Gobinda 
Chandra Chahravarti , foi the Respondents. 


JUDGMENT. 

In No. 2244. 

Pf.ETCH El?, J. —This 

i , ; d r n e r. of ; , : e J ea, " ed ^ ge 

of Hooghly, dated the 15th May ion Tlie 
sn.t was brought by the plaintiff, according 


ih an appeal from a 


to the plaint, to establish bis title to and 
recover possession of certain properties 
mentioned in the Schedule. The suit was 
valued at Rs. 300 and the Court-fee was 
paid upon that, amount. The facts appear 
to be as follows:—The plaintiff alleged that 
he lent to the defendant No. 2 who, it ap¬ 
pears, is an insolvent and to the husband of 
the defendant No. 3 a sum of Rs. 800 on a 
hatchitta. That was lent as long ago ns 
Bysack 130S f B. S., corresponding with April 
1901. Subsequently, the plaintiff sued the 
defendants Nos. 2 and 3 upon that hatchitta 
and obtained an ex parte decree in June 1904. 
In execution of that decree, the property 
was sold and the plaintiff himself became 
the purchaser. The defendant No. 1 had also 
obtained a money decree against the defend¬ 
ants Nos. 2 and 3, and, after the plaintiff’s 
purchase the defendant No. 1, in execution 
of bis decree in 190S, attached certain por¬ 
tions of the property that, the plaintiff had 
purchased in execution of his own decree. 
'Hie plaintiff thereupon preferred a claim 
and his claim was allowed as regards the 
dwelling bouse only but was disallowed as 
regards the other properties. The plaintiff 
thereupon brought, this suit to establish his 
title. 

The learned Subordinate Judge has found, 
and with those findings of fact we are not 
at liberty to interfere, that the husband of 
the defendant No. 3, that is, Upendra, 
did not sign the hatchitta sued upou. 
That, document, the finding of the learned 
Judge shows conclusively, was, in his opinion, 
a forgery. The story, that, was set up by 
the plaintiff and his witnesses during the 
trial of the case about the execution of this 

document, at 9 a.m. of the 25th Bysack 130S, 
the learned Judge disbelieved. He came to 
the conclusion that Nagendra, the defendant 
No. 2, signed his brother’s signature to that, 
not as the Karta of the family or owiug to 
any inability of Upendra to write his own 
name, but to enable the plaintiff, if it became 
necessary to enforce his claim on the hatchitta^ 
to obtain a decree not only against the defen¬ 
dant No. 2 but against his brother Upendra 
also. The learned Judge also found that 
the defendant No. 3, the widow of Upendra, 
was never served with auy notice in the suit 
m which the decree was obtained on the 
hatchitta. On those findings, the lower 


Voi. xxnij 


INDIAN OASES. 


757 


BAMA CHARAN BHATTACHARYYA V. BO0AT.A CHARAN KONDU. 


Appellate Coart came to the conclusion that 
the decree was iraudulent as regards the 
third defendant and that the plaintiff’s claim 
to the property, so far as regards the interest 
of the deceased Upendra, ought to be disallowed 
and, as regards that property, it dismissed 
the plaintiff’s suit. 

Against that decision, the learned Vakil, 
who has appeared on behalf of the 
plaintiff in this appeal, has urged many 
points. With the findings of fact of the lower 
Appellate Court, of course, the learned Vakil 
is not able to quarrel; but he wishes to 
dissociate his client, the plaintiff, from his 
position as an auction* purchaser, which 
clearly he was from that either of a forger 
or an abettor to a forgery, as found by the 
learned Judge of the Court of appeal below. 
The learned Judge not improperly thought 
that the position of the plaintiff in this 
transaction from the time of the forging of 
the name of Upendra down to his purchase in 
execution was one and the same and that it 
was impossible to take the plaintiff’s title 
under the sale certificate and not look at the 
transactions in which he had been concerned 
which had proceeded the purchase in execu¬ 
tion. In my opinion, the learned Judge was 
obviously right in that. 

Then, it is objected that, in a suit under 
Order XXI, rule 63, Civil Procedure Code, 
the Court cannot go into any question except 
whether the property ought to be attached 
or not. In support of that, the learned Vakil 
for the appellant has referred as to the case 
of Phul Kumari v. Ghanshyam Misra (1), 
decided by the Judicial Committe of the 
Pi ivy Council. That case goes far to sup¬ 
port the decision of the learned Judge that 
this case is not a suit under that rule. 
That case came before the Judicial Com¬ 
mittee of the Privy Council on a matter as 
to what was the proper Court-fee in a 
suit of that nature and the Privy Council 
decided that the fee was Rs. 10, as being 
for a suit to review an order or judgment 
of a Court not established by the royal 
Charter. The plaintiff apparently paid 
Rs. 10 as Court-fee in this case and the 
learned Judge made him pay the ad valorem 
fee according to the value of the property 
given in the Schedule to the plaint. It is 

said that there is a conflict of judicial de¬ 
ad 35 C. 202; '12 C. W. N. 169; 35 I. A. 22; 7 C. L. 
J. 36; 5 A. L. J. 10; 17 M. L. J. 618; 2 II. L. T. 506; 10 
Bom. L. K. 1. 


cisions as to what can be gone into in a suit 
of this nature. The case that has been re¬ 
lied upon by the learned Vakil for the ap¬ 
pellant is the case of Guhbai v. Jagannath 
(2). That case, however, was a very differ¬ 
ent case from the present and, as I read the 
judgment of Sir Charles Sargent, he did not 
mean to suggest that when the actual 
decree-holder has been guilty of fraud in 
obtaining a decree and has owing to that 
fraud purchased the property himself, if ho 
brings a suit under Order XXI, rule 63, Civil 
Procedure Code, on the rejection of his 
claim, the defendant* in the suit, against 
whom he fraudulently obtained the decree 
and owing to such fraud has improperly 
purchased the property, is not entitled to 
set up the case that the suit from the 
beginning to the end was a fraud. The de¬ 
cision of Sir Charles Sargent does not seem 
to me to touch that question. On the other 
hand, we have the decision of the Madras 
High Court in the case of Naranayyan v. 
N ageswar Ayyan (3), in which Mr. Justice 
Muttusami Ayyar and Mr. Justice Best came 
to the conclusion that, in a suit of this 
nature, it is open to the defendant to show 
that the suit was collusive and fraudulent. 
The present case is not a case such as the 
one which Sir Charles Sargent was consider¬ 
ing in Gulibai v. Jagannatli (2), where a 
stranger to the decree was setting up the 
case that the decree was obtained fraudulent¬ 
ly, but it is a case where the very person 
who never was served with the notice of the 
proceedings and whose husband’s name was 
forged, according to the finding of the learned 
Judge, on the document sued upon sets 
up the case that the decree and all pro¬ 
ceedings that are consequent thereon are 
fraudulent. No case has been cited to us 
which shows that a person who is a party to 
the suit and has been defrauded is not en¬ 
titled to set up such a case. In my opinion, 
the decision in the case of Naranayyan v. 
Nageswar Ayyan (3) is correct. 

Then, there was another question which 
was raised before the learned Judge, and that 
was that the plaintiff alleged that he paid 
off the mortgage of one Asutosh Mukerjee. 
The learned Judge says that it is not safe 
to act upon the plaintiff’s statement with re¬ 
gard to that, Asutosh being apparently a close 

(2) 10 B. 659. 

(3) 17 M. 380. 
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relatiin of the plaintiff. The Judge might 
have somewhat harshly used the plaintiff in 
coming fro that finding; but if the plaintiff 
has been ho harshly use!, in the view that 
the learned Judge took of the evidence, he 
has only got himself fro blame, because if he 
put forward a document as genuine which 
the Court found to be a forgery and if the 
story set up by him was found to be false, 
it is contrary to human nature to say that 
that story did not re-act upon the mind of 
the learned Judge when he refused to be¬ 
lieve that the endorsement of payment on 
the back of AsutoslTs mortgage had been 
satisfactorily proved. The learned Judge in 
this case, no doubt, thought that, if the plaint¬ 
iff was capable of being a party to a forgery 

at, 9 a.m., of the 25th Bysack 1808, there 

was nothing to prevent him from being a 
party to the forgery in putting his relative’s 
endorsement on the back of the mortgage-bond 
of Asufoah Mukerjee. Having regard to the 
findings of fact that the learned Subordinate 
Judge came to, it is impossible for us to 
disturb the judgment appealed from. The 
present appeal, therefore, fails and must be 
dismissed. We make no order as to oosts. 

Richardson, J.—T agree as to the merits. 
As to the defences open to a defendant in 
such a suit as this, regard being had fro the 
mode in which the plaintiff framed his suit 
and tho prayer for delivery of possession, 
it seems to me that the learned Judge in the 
Court below was justified in admitting the 
defences which he has admitted and in 
dealing with the case in the manner in which 
ho has dealt with it by his judgment. 

In No. 2300. 

It appears that the second defendant in 
this case has been adjudicated an insolvent. 
Of course, any property that ho had has 
vested, if lie has been adjudicated an insol. 
vent within the limits of the Presidency 
town, in the Official Assignee of the Presi¬ 
dency town and, if he has been adjudicated 
an insolvent under the provisions of the 
Provincial Insolvency Act, then in the Court 
of the place where he resides or carries on 
business. Both the Presidency Towns Insol¬ 
vency Act and tho Provincial Insolvency Act 
provide that, after the adjudication, no 
creditor of a person who has been adjudicated 
an insolvent is at liberty to enforce any claim 


against the insolvent or against his property 
without the leave of the Court. No such 
sanction of the Court has been obtained in 
this ease and, therefore, the appellant in this 
case has no locus standi before us. On that 
ground the present appeal fails and must be 
dismissed. We make no order as to costs. 

This order is made without prejudice to 
any claim that the appellant has against 
the person representing the estate of the in¬ 
solvent, if he be so advised to enforce it. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision Application No. 89 cf 1913. 

March 31, 1914. 

Present : — Mr. Justice Rafique aDd 
Mr. Justice Piggott. 

Proet CHATAR BUG H—Plaintiff — 

Appellant 

vers k s 

Pandit RAGHBEER DAYAL— Defendant- 

Respondent. 

Civil Procedure Code (Act V of 1903), Sch. 11 , para . 
15 —Arbitralion—Agreement to refer to arbitration — Re¬ 
location —Supersession of reference — Apprehension of 
misconduct of arb'itrator y whether good ground for 
supersession. 

In tho case of an agreement to refer to arbitration 
come to out of Court, neither party cau revoke the 
agreement at his own will and pleasure; but either 
party may do so for good and sufficient cause. A 
reference to arbitration made under tho orders of tho 
Court cannot be terminated by a more revocation on 
tho part of either the plaintiff or the defendant, but 
. ^ superseded by an order of tho Court. Tho 

fact that one of tho parties concerned has lost faith 
in the fairness or impartiality of the arbitrator is 
not a valid ground for superseding tho arbitration. 
Corruption or misconduct on the part of tho arbi¬ 
trator is a good ground for setting aside the award 
after the same has been received, but a Court is 
not authorized to take cognizance, during tho pen¬ 
dency of tho arbitration proceedings, of an allegation 
that the arbitrator is corrupt or partial or is miscon¬ 
ducting himself so as to suspend the proceedings in 
arbitration and, if satisfied of the truth of tho alle¬ 
gation, to supersede the arbitration before any award 
has been received. 

Bombay Fire Insurance Co. v. Ahmedbhoy t 1 Ind. 
Cas. 14: 11 Bom. L, U. 1, referred to. 

Application for revision against the decree 
oi the vMiboidiuate Judge of Agra, dated 20th 
June 1912. 

Mr. Xikil Ohanl , for the Appellaut. 

Mr. Dnrga Oharan Banerii , (for the Hon’ble 
Dr. Tej Bahadur Sapru ), for the Respondent* 
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JUDGMENT. 

PiGGDTT, J.—The revisional jurisdiction 
cl this Court is being invoked by a plaintiff 
\\ h3se claim for a sum of Rs. 1,200 plus 
interest has been dismissed by the Additional 
Subordinate Judge of Agra under somewhat 
peculiar circumstances. The suit, having 
been duly instituted, was referred to arbitra¬ 
tion by an agreement under para. 1 of the 
second Schedule to the Civil Procedure Code. 
The arbitrator had been directed to submit 
his award by August 8th, 1911. On July 
20t.h, 1911, the defendant presented to this 
Court an application, supported by affidavit, 
asking the Court to supersede the arbitration, 
on the ground that he had lost confidence in 
th.9 fairness and impartiality of the arbitrator. 
The Court directed that this application 
should come up for orders on July 28tb, 1911, 
after notice to the plaintiff’s Pleader; it did 
not take the precaution of issuing orders to 
the arbitrator to suspend his proceedings 
pending the disposal of the said application. 
It is a matter for controversy whether the 
plaintiff’s Pleader did or did not receive notice; 
the record does not show that de did, and on 
the date fixed (July 28th, 1911) the matter 
was actually heard and disposed of ex parte . 
The Court had no materials before it except 
tho affidavit filed along with the application 

of July 20th, 1911, and this affidavit is very 
badly drafted and does not bind down the 
deponent to affirming anything material as 
of bis own personal knowledge. The Court, 
however, contented itself with taking note of 
the fact that no one appeared to contest the 
application, and thereupon passed an order 
superseding the arbitration and fixing a date 
fcr proceeding with the suit. It at the same 
time issued an order to the arbitrator direct¬ 
ing him to send in all papers connected with 
the proceedings before him. It would seem 
that this order reached the arbitrator on 
July 30th, 1911, and his reply reaohed the 
Court on August 1st, 1911. He sent in a 
large number of papers, and with the rest, 
an award in favour of the plaintiff for 
Rs. 1,200 plus a certain amount of interest, 
the said award purporting to be dated July 
27th, 1911. The plaintiff went up to this 

Court in revision against the order of 

July 28th, 1911; but a Bench of this 
Court held that no “case” had yet been 
“decided” within the meaning of section 115 
of tho Civil Procedure Codo, and that there 


could be no interference at this stage. 

By the time the learned Subordinate 
Judge came to take up the suit again, it 
would seem that he was beginning to entertain 
an impression unfavourable to the plaintiff’s 
conduct of the case, at any rate he passed a 
peremptory order requiring the personal 
attendance of the plaintiff on the 
next date fixed for hearing. The case 
then came up on June 20th, 1912, 

the plaintiff being represented by Pleader, 
but not appearing in person as directed. 
His Pleader put in these applications one 
after the other, all of which were rejected 
by the Court. One at least of these appli¬ 
cations was very improperly worded, and 
I feel compelled to place on record the im¬ 
pression, left on my mind by a perusal of 
the proceedings of that date, that there 
was some loss of temper on both sides. A 
mere inspection of the order by which the 
learned Subordinate Judge finally dismissed 
the plaintiff’s suit suggests that it was 
written in haste and in some agitation of 
mind. The order as passed does not specify 
under what provisions of the Code of Civil 
Procedure it purports to be passed; and it cer¬ 
tainly seems open to argument whether the 
Court intendedtoapply the provisionsof Order 
XVII, rule 2, or those of Order IX, rule 12, 
Civil Procedure Code. When a Court 
comes to the conclusion that a plaintiff 
before it has so mismanaged his case that, 
whatever may be the merits of his claim, 
it is right and proper that his suit should 
be dismissed without an adjudication on 
the merits, it is most desirable that the 
Court should itself pause to consider, 
and should place clearly on record, the 
precise provisions of the law under which 
it proposes to act. The plaintiff appealed 
to the District Judge against the order of 
dismissal; but the District Judge held the order 
to have been passed under Order IX, rule 12, 
Civil Procedure Code, and uot to be open 
to appeal. The question of the propriety 
of the District Judge’s order is not be* 
fore us, and there has been no argument 
on the point. I mention the matter only 
by way of explaining the unsatisfactory 
position into which the litigation has now 
got and as accounting for the plaintiff’s delay 
in bringing the matter before this Couit 
in revision. 
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The plaintiff’s contention now is that 
the Subordinate Judge’s order of July 28th, 
1911, superseding 1 the arbitration was either 
altogether without jurisdiction, or at any 
rate was vitiated by such material irregularity 
as to make it a proper subject for interference 
by this Court in revision. If this order 
be set aside, it is further contended that 
the Subordinate Judge had no jurisdiction 
to proceed with the suit himself, and that 
all his subsequent orders, up to and includ¬ 
ing the order dismissing the suit, are 
equally without jurisdiction. It is further 
suggested that we should quash this order 
of dismissal, and remand the case to the 
Court below, with directions that it should 
take cognizance of the arbitrator’s award 
in favour of the plaintiff, and either pass a 
decree in the terms of that award, or consider 
whether it is open to it, at this stage, to 
pass an order sotting aside the award under 
paragraph 15 of the second Schedule to 
the Civil Procedure Code. 

We were taken in argument through a 
great deal of the voluminous case-law 
on the subject; but most of the cases 
cited seem to me but remotely relevant, 
to the facts before us. It is 
settled law that, in the case of an 

agreement, to refer to arbitration come to 
out of Court., neither party can revoke 
the agreement at his own will and pleasure; 
but either party may do so for good and 
sufficient cause, and various cases have 
arisen in which the Courts have been 
callod upon to inquire into the validity 
or sufficiency of the causo alleged for 
revoking such an agreement. It, was con¬ 
ceded before us in argument that 

reference to arbitration made under the 
orders of the Court cannot be terminated 
by a mere revocation on the part of either 
plaintiff or defendant, but can only be 
superseded by an order of the Court. The 
second Schedule to the Code of Civil 
Procedure specifies certain cases in which 
the Court may supersede a reference to 
arbitration made under its orders; the fact, 
that one of the parties concerned has lost 
faith in the fairness or impartiality of the 
arbitrator is nowhere laid down as a 
valid ground for superseding the aiInten¬ 
tion. Corruption or misconduct on the part, 
ot tlie arbitrator ij a good ground lor 
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setting aside the award after the same has 
been received; but it is nowhere laid down 
that the Court is authorized to take 
cognizance, during the pendency of the 
arbitration, of an allegation that the 
arbitrator is corrupt or partial or is 
misconducting himself so as to suspend the 
proceedings in arbitration and, if satisfied 
of the truth of the allegation, to supersede 
the arbitration before any award has been 
received. It is contended that the Court 
must be presumed to have iuherent jurisdic¬ 
tion to do both these things, for good 
cause sIiowd. The learned Advocate for 
the defendant in this case, who is himself 
a most distinguished authority on the subject 
of the Law of Arbitration, could only 
refer us to one reported case, Bombay 
Fire Insurance Co. v. Ahmedbboy (1), 
where this proposition was laid down. 

1 must confess to grave doubts on 
the point. The learned Judge of the 
Bombay High Court speaks of the neces¬ 
sity of protecting a paity from “multiplied 
expenses” and “interminable delays” on the 
part of the arbitrator. With all respeot for 
his opinion, I suggest that in an arbitra¬ 
tion conducted uuder the orders of the 
Court (and this is the case with which 
we are now dealing), the Court has very 
large powers of control against “intermi¬ 
nable delays,” at any rate it can provide 
at once by its order specifying the period 
within which award is to be returned. It 
seems to me unsound on general principles 
to invoke the “inherent jurisdiction” of 
the Court in a matter for which provision 
appears to be made in the Code itself. I am 
by no means satisfied that, the intention 
of the second Schedule to the Code of 
Civil Procedure is not. that, when onoe a 
reference to arbitration has beeu made under 
the orders of the Court, the reference 
should only be superseded for one of the 
reasons giveu in the Schedule itself, and 
that allegations of corruption or misconduct 
against the arbitration should be left to be 
dealt with uuder para. 15, after the award 
has beeu received. 

I should be quite content, however, to 
dispose of the matter now before us on 
the principles laid down by Mr. Justice 


U) 1 fail. Uu.. 11; 11 Horn. L. li. 1. 
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Davar in Bombay Fire Insurance Co. 
v. Ahmedbhoy (1). The inherent jurisdic¬ 
tion of the Court, if it can be called into 
play at all in this fashion while the 
arbitration is pending, should be cautiously 
and sparingly exercised, and only when 
it is obvious that the ends of justice 
would not be met by requiring the dis¬ 
satisfied party to wait and see what the 
award might be, and then to assail it 
on the ground of corruption or misconduct, 
if satisfied that such allegations can be 
made out. An application to a Court to 
interfere with an arbitration proceeding 
pending under its order should at least 
suggest grounds for supposing that the 
applicant will suffer some irreparable injury 
if prompt action is not taken. In the 
present case the learned Subordinate Judge 
seems to me to have taken action on an 
unsatisfactory application, supported by a 
worthless affidavit. Having deoided to 
entertain that application, he did not at 
once issue orders to the arbitrator to suspend 
his proceedings pending enquiry: he did 
not cause notice of the application to be 
formally served on the opposite party; 
he superseded the arbitration with no 
legal evidence before him of any one 
single fact justifying his interference, 
and he did so by an ex parte order which was 
not prefaced by any finding that the plaintiff 
or his Pleader had notice of the date fixed 
for hearing the defendant’s application. Now 
we are dealing in this case with an order 
which was admittedly not within the juris¬ 
diction of the Court below under any of 
the provisions of the Code of Civil Procedure 
which deal specifically with the whole 
question of submissions to arbitration. The 
order can only be justified, if at all, by inv >k- 
icg the inherent jurisdiction of the Court. 
Under these circumstances I do think that 
it is both proper and necessary that this 
Court, having the record before it in revisioo, 
should consider the circumstances under 
which that inherent jurisdiction was invoked 
and the manner in which it was exercised. 
In my opinion it was invoked under circum¬ 
stances which did not call for its exercise, 
and was exercised with material irregularity. 

I think that if we set aside this order of 
July 28th, 1911, and all subsequent orders 
in the case as passed without jurisdiction, 
we can direct the Court below to take up 


and consider the question of the validity of 
the award. It was suggested in argument 
that the provisions of Article 158 of the first 
Schedule to the Indian Limitation Act (Act 
IX of 1903) would prevent this. In reply 
to this I hold that the defendant’s applica¬ 
tion of July 20oh, 1911, was, though premature 
and irregular in form, iu substance a plea of 
corruption and misconduct against the arbi¬ 
trator. The Court would have jurisdiction 
to take coguizance of it as an objection 
against the award, and to do so on the date 
on which it takes coguizince of the award 
itself. I would hold further that the award, 
though received by the Court on August 1st, 
1911, has not, in consequence of the mistaken 
order of July 28th, 1911, been legally before 
the Court below at all up to the present 
date. That Court should, therefore, take 
cogniz\uce of it on the date on which it re¬ 
ceives back the record from this Court, issue 
notice of the same to the parties and allow 
ten days for objections, in case the defendant 
desires to file further objections. It may be 
matter for enquiry whether the award was 
really made on the date which it purports 
to bear, as it would certainly amount to 
misconduct on the arbitrator’s part if he 
made the award after the Court’s order of 
July 28th, 1911, reached him and purposely 

ante-dated it. 

For these reasons, I would set aside the 
order dismissing the plaintiff’s suit as well 
as the order superseding the arbitration, and 
remand the case to the Court below with di¬ 
rections as suggested above. 

Rafique, J.— I concur. 

By the Court. —The order of the Court is 
that the order of the lower Court dismissing 
the plaintiff’s suit as also the order superseding 
the arbitration is set aside and the oase is 
remanded to the Court below to consider the 
validity of the award and to dispose of the suit 
according to law. The costs of this appli¬ 
cation will be costs with suit and will include 
fees on the higher scale. 

Order set aside . 
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CALCUTTA HIGH COURT. 
Regular Civil Appeal No. 295 op lylO and 
Miscellaneous Civil Appeal No. 653 ok 1911. 

March 27, 1914. 

Present :— Mr. Justice Fletcher and 
Mr. Justice Chatterjea. 

KANAL LAL JALAN —Appellant 


versus 


RASIK LAL SADHUKHAN— Respondent. 

'transfer of Properly Act (IV of 1882), s. 10S (/<) 

— Estoppel — Mortgage suit— Defendant setting up per - 
manent tenure created before mortgage — Decree that 
<lejcndant , subsequent incumbrancer , could redeem — 
Defendant , if estopped from setting up tenancy before 
mortgage —Improvement by tenant—Fixtures — Right to 
remove after determination of tenancy -Equitable right 

— Benamdar defendant in mortgage suit, estoppel 
against, whether binds beneficiary. 

In a mortgage suit the mortgagor’s tenants were 
made defendants on the allegation that they had 
taken their tenancies from the mortgagor after the 
date of the mortgage. The tenants pleaded that 
they held a permanent tenure created prior to tho 
mortgage. The Court held that the tenants wero 
subsequent incumbrancers and could redeem tho 
mortgage within a time fixed. They haring failed to 
redeem, the property was sold by order of tho Court 
and the sale certificate was not made subject to anv 
tenancies whatsoever: 

Held, that tho tenants were estopped from saving 
subsequently that their tenancy was prior to the in¬ 
terest of tho auction-purchaser. 

The right of a tenant to remove buildings, if ho 
has not removed them before the determination of 
his lease, is an equitable one, and in accordance with 
the usages and customs of the coun'rv. 

fn re Lhakoor Chundcr Framanilc, B. L. It. Sup. 
\ ol. (1*. B.) 5115; 0 W. It. 228, relied upon. 

Where a lease was not determined by any notice 
to quit and the decree in tho suit, under which tho 
tenant lost his right, did not give him any opportu¬ 
nity to remove the buildings, the High Court allowed 
three months’ time to remove them. 


A. benamdar defendant in a mortgage suit represents 
tho interest of the person bent ticially entitled, and 
an estoppel created against the benamdar bV tho 
judgment and decree in tho suit binds tho beuoliciarv. 

Rash Behary Sarkar v. Mohendra Nath Chose 1 
lud Cas. 979. 19 C. L. J. 3f, followed. 


Appeal from the decree of the District 
Judge of Hooghly, dated April 2nd, 1910. 

Dr. Rash Behary Ghosh and Dr. Surat 
Chandra Basak, for the Appellant. 

Mr. Pugh, Counsel, Bibas 0:otr\a N,th 
Ohakravarti, Mohendra Hath R n{/ aMcl Knh 

Rinkar Ohakravarti , for the Respondent 


JUDGMENT.—These tivo appeals h 

b«en heard together and wo shall dolivor 
judgment iu tho two appeals as tho p>i 
that have been raised and argued 
common to both. The appellant before 
acquired bis interest in the property t 
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sale held iu execution of a mortgage decree 
on the 17th June, 19d7. 

The main question before ns is, are the 
respondents estopped from raising the 
question as to whether the interest that the 
appellant purchased at the sale in execution 
is subject to a permanent tenancy in favour 
of the respondents? But before considering 
the main question raised in the Appeal No. 
653 of 1911 we will dispose cf an objection 
that has been raised to the competency of 
that appeal. 

The case, out of which the Appeal No. 
653 of 1911 arises, has been before this 
Court before. On that occasion, the case 
was remanded to the lower Court and 
directed to be re-heard. 

Ou the former appeal to this Court, au 
objeotiou was taken as to the competency 
of the appeal; but that objection was 
overruled and this case together with other 
analogous cases was remauded to the lower 
Couit with this direction, *Vnat these 
appeals must be allowed and the cases 
r.-mandod to the Court below in order that 
the applications may be dealt with as pro¬ 
per applications under section 244 of the 
Civil Procedure Code”. 

Sectiou 244 of the old Code is for the 
present purposes iu identically the same 
terms as section 47 of the present Code. 
The respondent, however, objects that the 
present application is one under Order XXI, 
rule 93, of Schedule I to the Code of Civil 
Procedure and that, therefore, there is no 
appeal from the order of the lower Court. 

Having regard, however, to the terms of 
tho order remaudiug the case to the lower 
Court and to the fact that the proceedings 
in that. Court are headed as being under 
sectiou 47 of the Code of Civil Procedure, 
we d > not thiuk it is opeu to us to go into 
this matter. We, therefore, overrule the 
objection as to the competency of the 
appeal. 

No such objection arises in the other 
appeal that is now before us which is an 
appeal from au original decree. Now, as 
we have already stated, the appellaut pur¬ 
chased tho property at a sale iu execution 

. a ,n °c;guge decree. That sale took place 
hi a suit (No. 57 of 1901) aud the respond- 

out. Rasik Lai S.vdhukhau was defendant 
No. 23 in that suit. 
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By the plaint, in that suit, the plaintiff in 
para. 7 alleged that the tenants, defendants 
to that suit, had taken their tenancies from 
the mortgagor after the date of the mortgage 
to the plaintiff and accordingly he prayed 
(amongst other reliefs) that the property 
might be sold free from the tenancies. By 
para. 3 of his written statement filed in 
that suit, the respondent Rasick Lai alleged 
that he had acquired the interest of certain 
persons named Rana which was a perma¬ 
nent tenancy in a portion of the property, 
and subsequent to the mortgages he had 
obtained from the mortgagors a pitta at the 
same rent. 

It appears to us to be quite clear that the 
case the respondent Rasik Lai was setting 
up in his written statement was that he held 
a permanent tenure created prior to the 
mortgages which was confirmed by a con¬ 
firmatory lease after the date of the mortgage. 

The issues settled in that suit comprised 
the following Issue No. 11: *'Are the leases 
created by defendants Ncs. 1 and 2 in favour 
of the tenants defendants including defend¬ 
ants Nos. 4 and 5 after the mortgages in 
suit valid and binding on the plaintiff? Are 
the properties saleable under the plaintiff’s 
mortgages free from all incumbrances under 
the said leases? Are some of these leases 
prior to the plaintiff’s mortgages”? 

By his judgment in that suit, the learned 
Judge found in answer to issue IVo. 11: 
‘‘The other defendants are subsequent 
incumbrancers and they can redeem the 
plaintiff’s mortgage if they like, or share 
in ihe surplus sale-proceeds”. 

By the decree passed in that suit, it was 
ordered that, in default of payment to the 
plaintiff of the amount therein mentioned, 
the mortgaged properties will be sold free 
from all incumbrances’. The property was 
subsequently sold by order of the Court and 
the appellant became the purchaser. 

The sale certificate to him is dated the 
crd of October 1907 and is not made subject 
to any tenancies whatsoever. On these facts, 
it feeing to us clear that the respondents are 
now e 3 topped from saying that their tenancy 
is prior to the iuterest purchased by the 
appellant at the sale by the Court. 

This matter was, in our opinion, directly 
in issue in the former suit and decided 
against the respondent Rasik Lai, and the 
decree in that suit ordered the sale of the 


property free from the tenancies which were 
set up by the respondent Rasik Lai in his 
written statement. In our opinion, it, is not 
open to the respondent to go into that 
question again in these present appeals. 

As to the other questions that have beeu 
raised in these appeals the next question is 
as to the right of the respondents to the 
buildings on the land. 

It is contended on behalf of the appel¬ 
lant that under section 108 clause ( h) of the 
Transfer of Property Act, the right of the 
tenant to remove fixtures must be exercised 
during the continuance of the lease. Bub 
the provisions of the section are subject to 
local usage. In the case of Ismai Karri 
Rcnvthan v Nazar Ali Sahib (1), it was pointed 
out that the section provides only for the 
tenant removing fixtures during the con¬ 
tinuance of the lease, and nothing is said 
as to the rights of the parties in respect of 
such things after the determination of the 
lease, if they have not been already removed 
by the lessee. The learned Judges observed 
as follows: The question may arise whether 

the tenant forfeits all his rights in such 
things if he has not s) removed them, and 
in the absence of any contract on that point, 
the question will have to be solved with 
reference to ‘'local usage,” whatever may be 
the precise sense in which that expression is 
used in section 103. According to the 
customary or common law of the land as 
laid down in In the matter of the petition of 
Thakoor Ohunder Paramarrick (2), the option 
in such cases will be with the lessor either 
to take the building on paying compensation, 
or if he is unwilling to pay compensation to 
allow the tenant to remove the building”. 
In that case the lessor did not object to the 
removal of the building, and the only ques¬ 
tion was, whether the tenant was entitled to 
compensation and the question was decided 
against the tenant. But the view taken of 
the right of the tenant to remove buildings, if 
he has not removed them before the deter¬ 
mination of the lease, appears to be an 
equitable one and in accordance with the 
usages and customs of the country as laid 
down by the Full Bench in the case of 
Thakoor Paramnnick (2). The leases in these 

(1) 27 M. 211; 14 M. L. J. 25. 

(2) 13. L. R. Supp. Yol. (F. B.) 595j 6 W. R. 228. 
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cases were not determined by any notice to 
quit, and the decree in the mortgage suit 
under which the defend infs l >st their right? 
did not give them any opportunity to 
remove the buildings. Under the circurn- 
stanc?s we think they should be allowed to 
remove the buildings (three months’ time 
being allowed for the removal thereof) unless 
the appellant oho)ses to take th9 buildings 
on paying compensation. 

The building of the respondents in regular 
Appeal No. 295 of 1910 has, however, been 
acquired under the Land Acquisition Act and 
Rs. 3,621-5-7 has been awarded as compen¬ 
sation for the building. It is out-ended on 
behalf of the appellant that the respondent 
is entitled (if at all) to the value of the 
materials only after the determination of 
the building. Under the peculiar circum¬ 
stances we think that the respondent should 
get one-half of the amount awarded on 
account of the building under the Lind 
Acquisition Act. As for the compensation 
allowed for the land, we think the appellant 
is entitled to the whole of it. Iuterest will 
run on the said amounts at the rate of six 
per cent, per annum from the date when the 
said amounts were withdrawn by the appel¬ 
lant till the date of payment. 

Another point that was raised in the Appeal 
No. 295 of 1910 was that as the respondent 
Rasik Lai was merely a benamdar for his 
father, the estoppel created against him by 
the judgment and decree in the mortgage 
suit does not bind the other respondents to 
Appeal [Vo. 295 of 1910. But, in our opinion 
that is not so. Wo agree with (lie view 
expressed by Monkeijee, J., in Roshbc'iari 
Snrkar v. Mohendra Noth Ghmc (3), that the 
benomdor defendant, in the mortgage suit 
represented the interests of the persons bene¬ 
ficially entitled. In the result the order and 
deoree appealed from must he varied in ac¬ 
cordance with the ab)ve remarks. 

There should be no order as to the 
costs of this appeal or of the proceedings 
in the Courts bMow. 

Orde r vdried, 

(.'0 21 I ml. Gas. !)79; 1<) 0. L. J. 31. 


MADRAS HIGH COURT. 

Appeal against Order No. 236 op 1913. 

March 4, 1914. 

Present : —Mr. Justice Wallis and 
Mr. Justice Ayliog. 

NARAYANA SASTRIGAL— Defendant — 

Appellant 

versus 

M ANG A L AT HAM M AL —Plaintiff — 

Respondent. 

Suit brought in tvrong name —Amendment of plaint 
— Limitation. 

Where a plaintiff, intending to sue one person, by 
mistake enters the name of another, an amendment 
of the name, ovon if made after the period of limita- 
tion, does not bar the suit. 

Clialtinor v. Itoder, 1 T. L. R. 527, followod. 

Hut where under some mistake or error the plaint¬ 
iff intends to sue the wrong person, an amend¬ 
ment will not make the suit within time against the 
right person if it is already barred against him. 

Appeal agaiust the order of the Court of 
the Subordinate Judge of Rumbakonam, in 
Appeal Suit No. 958 of 1912, preferred 
against that of the District Munsif of 
Valangiman at Kumbakonam, in Original 
Suit No. 71 of 1912. 

Mr. T. Nates i Aiyar , for the Appellant. 

Mr. T. R. Venkatoruma Sastri y for the 
Respondent. 

JUDGMENT.—If the plaintiff intended to 
sue Narayana Sastri but mistook his name 
and entered the name Vaithianada instead, the 
amendment was rightly allowed and (he suit 
is not barred. Challinor v. Rodsr (i). if. 
however, the plaintiff intended to sue the 
individual A aithianada uuder the mistake 
that he (\ aithianada) had obtaiued the order 
or under any other error, then the suit cannot 
he considered to have been instituted against 
Narayana within the period of limitation and 
must, he considered barred. 

No issue was raised about this by the 
District Munsif and the Subordinate Judge, 
whilst framing a correct issue, decided it 
without hearing evidence.* Without interfer¬ 
ing with the order of remaud we set aside 
tlu finding of the Subordinate Judge on the 
2 nd issue and remand that issue also to the 

District Munsif for disposal according to 
law. 

Costs will abide the result. 

U)1 T. L. R. 527. 


Suit remanded , 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 254 of 1912. 

February 11, 1914. 

Present :—Mr. Justice Sadasiva Aiyar. 

RAYIPATI RAMAYYA— Plaintiff — 

Petitioner 

versus 

ADDANKI SESHAYYA and another— 
Defendants—Respondents. 

Inamdar and lessee—Increase in quit-rent consequent 
on enfranchisement— Tenant , whether liable jor increase. 

Where an inam is held by lessees for a fixed period 
and the inamdar gets it enfranchised for his own 
benefit, his lessees are not liable for the consequent 
increase in the quit-rent. 

Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the District Munsif of Narasaraopet, in 
Small Cause Suit No. 856 of 1911. 

Mr. V. Ramadoss . for the Petitioner. 

Mr. P. Nagabushanam , for the Respond¬ 
ents. 

JUDGMENT.—This is an unsustainable 
petition by the plaintiff. The petitioner got 
his inam enfranchised for his own benefit and 
hence was charged by the Government 
with the burden of paying an increased 
quit rent. He wants to recover the increase 
in the assessment from the defendants 
who are only lessees for a fixed number of 
years under him. The analogy of the 
mulgeni tenant and his landlord has absolute¬ 
ly no application. These tenants agreed 
and could have agreed to pay only the 
assessment as it stood at the time of their 
lease for the period of their lease, and not 
the increased assessment which was imposed 
at their landlord’s request for their landlord’s 
benefit. The plaintiff’s claim is wholly 
inequitable and I dismiss this revision peti¬ 
tion with costs. 

Petition dismissed . 


765 

G. I. P. RAILWAY V . MUNICIPAL CORPORATION. 

BOMBAY HIGH COURT. 
Original Civil Apfeal No. 17 of 1913. 

Sdit No. 693 of 1912. 

September 5, 1913. 

Present : — Sir Basil Scott, Kt., Chief 
Justice, and Mr. Justice Batchelor. 

The GREAT INDIAN PENINSULA 
RAILWAY —Defendant—Appellant 

versus 

The MUNICIPAL CORPORATION op 
BOMBAY— Plaintiff—Respondent. 

Railways Act (IX of 1890', s. 7— Words “Notwith¬ 
standing anything in any other enactment for the 
time being in force,” effect of~Streets, laying of Railway 
lines upon - Land Acquisition Act (I of 1894', xohether 
to be resorted to—City of Bombay Municipal Act {Bom. 
Act III of 1888), 289, 293— Permission under 

s. 293 — Effect of s. 289. 

The words ‘notwithstanding anything in any other 
enactment for the time being in force’, in section 7 
of the Railway Act, empower a Railway Company to 
do certain acts specified in the section regardless of 
the provisions of other enactments. 

Therefore, where a Railway Company wishes to 
lay a line of Railway upon and across a Bombay 
Municipal street, it is neither necessary nor appro¬ 
priate to proceed under the Land Acquisition Act 
or to obtain permission under section 293 of the 
City of Bombay Municipal Act. 

The effect of section 289 of the Bombay City 
Municipal Act is only to vest in the corporation 
such property as is necessary for the control, protec¬ 
tion, and maintenance of the street as a highway for 
public use. 

Appeal from a decree of BeamaD, J., who 
tried the oase on the Original Side. 

FACTS appear from the following judg¬ 
ment of Beaman, J.:— 

“Notwithstanding the ingenious argu¬ 
ments of defendant’s Counsel the point 
seems too simple to allow of any doubt. 
Without enquiring bow much or how little 
unoer the term “street” vests under 
section 289 of the Municipal Act, enough 
certainly does (and this was almost 
conceded) to support an action for trespass 
against any one interfering with the use 
of a public street as suoh. Section 293 
expressly and designedly contemplates a case 
like this. No argument has been attempted 
in support of what was foreshadowed in the 
first issue. That was abandoned. No 
permission has been granted. Then let me 
consider section 7 of the Railways Act. 
Is a public street immoveable property”? 
Certainly. Does this public street belong to 
the defendant Company? Certainly not. 
The only question remaining to be answer¬ 
ed is whether it is immoveable property 
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subject to the Land Acquisition Act. Ia 
my opinion, most surely it is. Defendant 
oontends that it is not, because it is 
already a public street, and that which 
is already public property cannot be 
acquired a second time for a second public 
purpose. I am not aware of any authority 
or of any reason upon which that pro¬ 
position can be founded. 1 am referred 
to section 10 and seotion 14, the latter more 
emphatically, in support of this contention. I 
am unable to see how the section can have 
any bearing- or relevancy. The former 
section merely deals with damage caused 
by the Company acting under section 7 and 
pre-supposes, of course, that it is act mg under 
that section. It is said for the defendant 
Company here, that it cannot be a trespasser 
because it is acting under statutory 
authority. That simply begs the question. 
If it is, cedit qu/estio. If not, it is as much 
a trespasser as though section 7 were not 
there. Section 14 cannot possibly bear the 
artificial strain put upon it to support the 
defendant’s argument. It merely deals 
with a numerous class of oases, of which 
this might have formed an example, had 
the Municipality acting under section 293 
of its Act permitted the defendant Com¬ 
pany to lay its rails without any conditions. 
I do not think that any of the esses oited 
for the defendant Company are of any assis¬ 
tance. Nor do 1 think that. I gain much from 
Rangeley v The Midland Railway Company (1) 
upon which the plaintiff relies. That is 
certainly in point, and in spite of the at¬ 
tempt of the defendant to distinguish 
between the provisions of section 84 of the 
Land Clauses Act in England and the 
provisions of the Land Acquisition Act, 
the case is a good enough authority upon 
the general principle. But here I do not 
feel in need of authority. 1 have the 
Statutes and I have only to apply them 
to a simple set of admitted facts. Under 
those Statutes the defendant Company could 
make its private terms with the Munici¬ 
pality, or it could acquire the portion of 
the street it. needed under the Land 
Acquisition Act, But. until it. has d me 

one or the other it is clearly a trespasser 
upon the plaintiff’s land. It. does not. 

seem to me to affect, this conclusion in ti e 

<1) (1868) 3 Ch. 306; 37 L. J Cl, iuT S F t , 

13 VV. It. 547. ’ K I 


CI914 

least that there may be some doubt as to 
the quantum of interest th9 plaintiff has to 
sell in proceedings under the L\ud Acquisi¬ 
tion Act. The plaintiffs d> nit press for 
any particular quantum of damages and it 
would be sufficient to award them Rs. 500 
as damages fer trespass and all cests of 
the suit. Declarations iu terms of prayers 
(u) and (b) of the plaint and decree in terms 
of prayer ( c ) thereof.” 

Messrs Binnmg and 0 impbell, for the 
Appellant. 

Mr. Jardine, with him Mr. Strung mm 
(Advocate General), for the Respondent. 

JUDGMENT. 

Scott, C. J.—This snit was instituted by 
the Municipal Corporation and Commissioner 
of Bombay against the Great Indian Penin¬ 
sula Railway Company to establish that the 
defendant Company could uot lawfully 
maintain lines of Railway across the Sewri 
Koliwada Road, a public street vested in 
the Corporation under section 289 of the 
Bombay City Municipal Act, without either 
obtaining permission granted by the Cor¬ 
poration and confirmed by Government under 
section 298 of the Municipal Act or aoqniriog 
the laud required for the level crossing 
under the hand Acquisition Act, 

The defendant Company pleaded that they 
had authority to make and maintain the 
lines of Kail way under sectiou 7 of the Indian 
Railways Act (IX of 1890) which so far as 
is material 19 in the following terms: — 

(1) Subject to the provisions of this 
Act and, iu the case of immoveable property 
not. belonging to the Railway administration, 
to the provisions of any enactment for the 
time being in force fort.he acquisition of land 
for public purposes and for Companies, and 
subject also, in the case of a Railway Company, 
to the provisions of any contract between 
the Company and the Government, a Railway 
administration may for the purpose of con¬ 
structing a Railway or the accommodation or 
other works connected therewith, and not¬ 
wit hstanding anything in any other enact¬ 
ment for the time being in force, (c) make 
or construct in, upon, across, under or over 
any lands, or any streets, hills, valleys, roads, 
railways, or tramways, or any rivets, canals 
brooks, streams or other waters, 
or any drains, wattr-pipes, gas-pipes or 
telegraph lines, suoh temporary or permanent 
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inolined planes, arches, tunnels, culverts, 
embankments, aqueducts, bridges, roads, lines 
of railway, ways, passages, conduits, drains, 
piers, cuttings and fences as the Railway 
Administration thinks proper... 

(2) The exercise of the powers conferred 
on a Railway Administration by sub-section (1) 
sball be subject to the control of the Gover¬ 
nor-General in Council.” 

It appears from Exhibit 1 that the scheme 
for the Bombay Port Trust Railway, to run 
from Sion down the east side of the Island 
to the Ballard Pier and to be constructed 
and worked by the defendant. Company, was 
prepared by the Company with the approval 
of the Secretary of State on the recommend¬ 
ation of the Government of India. The plan 
put in with Exhibit A shows the level 
crossing in question as part of this scheme. 
The learned trial Judge held that applying 
the Statutes to the admitted facts the defend¬ 
ant Company could make its private terms 
with the Municipality or it could acquire 
the portion of the street it needed under 
the Land Acquisition Act, but until it had 
done one or the other it was a trespasser 
on Municipal land. His reasoning was:—The 
public street is immoveable property not 
belonging to the defendant Company and 
subject to the Land Acquisition Act, there¬ 
fore, the defendant Company cannot exercise 
the power given by section 7 of the Railways 
Act without first acquiring a portion of the 
street, which they have not done. 

We are unable to agree with this view of 
the law. Where a Railway Company wishes 
to lay a line of Railway upon and across a 
street it is neither necessary nor appropriate 
to proceed under the Land Acquisition Act 
for the acquisition of the land. If the Gov¬ 
ernment under sectiou 7 of that Act were to 
direct the Collector to take order for the 
acquisition of the land, he would make his 
award and take possession and the land 
would then vest absolutely in Government 
for the Railway Company free from all 
incumbrances. The land would then cease 
to be portion of the street and the Railway 
Company would be unable to exercise the 
power given to it of constructing the Railways 
upon and across the street.’ 

The differences in the English and Indian 

Statute Law upon the subject of Railway 

%••• ^ • • 


construction are differences of procedure 
which do not render English decisions inappli- 
cable to this case. In England the special 
undertaking is sanctioned by a special Act 
of Parliament: in India, by the sanction of the 
Governor-General through the Horne Depart- 
ment. Section <3 of the Railways Clauses 
Consolidation Act, 1845, provides that “in 
exercising the power given to the Company 
by the special Act to construct the Railway 
and to take lands for that purpose the Com¬ 
pany^ shall be subjeot to the provisions and 
restrictions contained in this Act and in the 
Lands Clause Consolidation Act”, while the 
provisions of the special Act incorporate 
both the Lands Clauses and the Railways 
Consolidation Acts: for an example, see 
Abraham v. Ore>t Northern Railway Company 
CD. 4 he provisions of the Lands Clauses 
Act with, regard to compulsory acquisition as 
interpreted by the House of Lards in Q,eit 
TFestern Railway Company v. Swindon and 
Cheltenham Extension Railway Company (3) 
are substantially of the same extent as those 
under the Land Acquisition Act of 1890 as 
interpreted by section 3 (a) and (5), for Lord 
Watson at page 800 said: “Taking that (the 
Lands Clauses Act) Aot perse, and irrespective 
of the terms of any other Statute, these clauses 
do not appear, to be applicable to the com¬ 
pulsory raking of an easemeut, at least in the 
sense in which the respondents are by their 
Act empowered to purchase and take such a 
right. I he only easements which these 
provismns read by themselves, seem to 
contemplate are servilude rights buidenir.g 
the corporeal lands taken by the Company 
which are destroyed or impaired by the 
construct,on of r.he Railway. The Company 
are not dealt w.th as being either entitled 
or bound to purchase and take such ease 
ments but as liable to make compensation .n 
respect of their having by the constructing 
of heir authorised works injuriously affect¬ 
ed the dominant land to which the ease 
meets are attached. As for the land upon 

which the Ra, way is to be constructed, the 

compulsory clauses of the General Act 

contemplate that the Company shall take 
the soil itself, and not a mere right to use 


(2) (1851) 16 Q. B. 586; 20 L. J. O B 

■' U , r ;?° 05 o 117 Eng - Rep * 1004; 83 R * R -6£0 * 2; 

(3) ( I 8 S4; 9 A pp . Chs. 7 87; 53 L. J Ch* 107- 

L. T. 798, 32 W. R. 957; 48 J. P. 821. ° 7 ° ; 
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it in perpetuity.” To the same effect is 
Lord FitzGerald’s opinion expressed on 
page 792. 

The effect of section 289 of the Bombay City 
Municipal Act vesting all public streets, pave¬ 
ments, 9tones and other materials in the Cor¬ 
poration and under the control of the Commis¬ 
sioner is only to vest in that body such 
property as is necessary for the control, pro¬ 
tection and maintenance of the street as a 
highway for public use: see Tunbridge Wells 
Corporation v. Baird (4) 

The Judicial Committee have held that a 
Municipality in whom public ways were 
vested was not entitled to compensation in 
respect of portions of such ways taken by a 
tramway company under statutory powers: 
see Municipal Council of Sydney v. Young 

(5). 

Reference has been made for the respond¬ 
ents to section 290 of the Municipal Act 
which provides that whenever any public 
etreet or part of it is permanently closed the 
site may be disposed of as land vesting in the 
Corporation. That position does not arise in 
the present case but when it does arise it 
may have to be determined what it is that 
the Corporation is disposing of. 

It is well established that a Railway Com¬ 
pany, acting under section 16 of the Rail¬ 
ways Clauses Consolidation Act, 1845, (upon 
which seotion 7 of the Indian Railways Act 
is closely modelled), by constructing a 
railway upon and across part of the bed of 
a navigable river or across a highway is 
doing what if done by an unauthorized per¬ 
son would be indictable as a nuisance: see 
Abraham v. Great Northern Railway Company 
(2) and Oliver v. North Eastern Railway 
Co. (6). In the latter case the trial Judge 
told the Jury that as to the duty of the 
Railway Company with regard to the rails 
at the level crossing, they must consider 
the case as if the Company had the express 
sanction of an Act of Parliament to put the 
rails there. In such a case the Company 
would have power to put down suoh rails as 
are necessary for the purposes of the line 
but the rails must be laid and kept so as to 


assfeoT p! 7*88°' 434i 0,5 U J ‘ Q - a 451 ‘ 74 L - ’ 

a65;4GW 9 R. 561 ( p. C ‘f L ‘ 78 L ' ’ 

(0) (1874) 9 Q. B. 409; 43 L. J. Q. B. 198. 


cause as little injury or danger as possible. 

A rule for new trial on the ground of mis¬ 
direction was discharged. For a general 
statement of the obligations of persons 
interrupting highways under statutory 
authority see the judgment of Moulton, L. J., 
in Hertfordshire County Council v. Great 
Eastern Railway (7). 

In a case analogous to the present where 
the Corporation of a borough, being empowered 
by a local Act which incorporated the 

Lands Clauses Acts to erect and maintain 
on, in, over or under” any street in which 
their tramways were laid poles and posts 
for the purpose of working the tramways by 
mechanical power, erected a post for that 
purpose in the pavement of the street, which 
at that point was the property of a neigh¬ 
bouring owner, subject to the right of the 
public to use the same as a foot-path; it was 
held that the corporation were not taking 
the land within the meaning of section 189 
of the Lands Clauses Act, 1845, but 
were merely exercising statutory power in 
the nature of an easement and an action for 
trespass could not be maintained against 
them: see Escott v. Newport Corporation (8). 

The case of Rangeley v. The Midland Rniltcay 
Company (1), referred to by the learned trial 
Judge and relied upon by the respondents, 
decided that a Railway Compauy could not 
dedicate to the public the surface of a 
neighbour’s land without first acquiring it 
under the Lauds Clauses Act. It does not 
appear to us to support the plaintiff’s 
position. 

The statutory authority under section 7 
of the Railways Act. to lay the railway 
across the street without resort to the Laud 
Acquisition Act being, in our opinion, establish¬ 
ed, the application of section 293 of the City 
of Bombay Municipal Act is excluded by the 
words notwithstanding anything in any 
other enactment for the time being in force.** 
The Railways Act, section 16, overrides the 
Municipal Act and the sole coutrol over the 
Railway administration is vested in the 
Lovernor-General. (See section 16 (2) and 


(7) (1909)2 K. B. 403; 7S L. J. K. B. 1076; 101 L.T. 
-M3; 73 .1. P. 353; 7 L. G. R. 1006; 53 S. J. 575; 25 T. 
b. U. 573. 

(S) (1904) 2 lv. B. 369; 73 L. J. K. B. 693; 6 S J. P. 
13d ; 52 \Y. R. 543; 90 L. T. 348; 20 T, L. R. 158; 2 L. 
G. R. 779. 
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Municipal Commissioner of Bombay v. O. I. P. 
Railway (9). The evidence so far as it goes 
indicates that the Railway across the Sewri 
Koliwada Road has the approval of the 
controlling authority. 

We, therefore, reverse the decree of the 
lower Court and allow the appeal, dismissing 
the suit with costs throughout. 

Batchelor, J.—I quite agree. 

Appeal allowed. 

Attorneys for the Plaintiffs: Messrs. Little 

Sf Co . 

Attorneys for the Defendants: Messrs. 
Crawford , Brown 8f Co. 

(9) 4 Ind. Cas. 2S1;11 Bom. L. R. 1181; 34 B. 252. 


CALCUTTA HIGH COURT. 
Miscellaneous Civil Appeal No. 254 of 1913. 

March 9, 1914. 

Present :—Mr. Justice Imam and 
Mr. Justice Chapman. 

ENATULLA and others—Defendants— 

Appellants 

versus 

JIBAN MOHAN ROY— Plaintiff — 

Respondent. 

Ex parte decree — Non-appearance of defendants at 
adjourned hearing—Decree ex parte in plaintiff’s 
favour—Application by defendants for setting aside ex 
parte decree—Civil Procedure Code (Act V of 1908), 
O. IX, r. 13; O. XVII, rr. 2 and 3. 

The provisions of Order IX of the Civil Procedure 
Code by themselves do not apply to a case in 
which the defendant has appeared in answer to a 
summons but has failed to appear at an adjourned 
hearing of the suit. For such a case the procedure 
is laid down in Order XYII which deals with 
adjournments. 

Where the hearing of a case is proceeding from day 
to day and the case is adjourned to the next day 
because the cross-examination of a witness is un¬ 
finished, the adjournment is not at the instance of 
a party under rule 3 of Order XYII, but at the 
instance of the Court under rule 2. Under such cir¬ 
cumstances if the Court disposes of the suit ex parte 
on the default of the defendants, it does so under 
rule 2 of Order XYII in one of the modes under 
Order IX, and the defendant's application under 
rule 13 of Order IX for setting aside the ex parte 
decree may be entertained. 

Janardan Dobey v. Ramdhone Singh, 23 C. 738 
(F B.), followed. 

Appeal from the order of the Sab- Judge of 
RuDgpur, dated May 17th, 1913. 

FACTS.—The hearing of a ease having 
commenced before the Sub-Judge of Rungpur, 


both the parties appeared before him. The 
case proceeded from day to day. The plaint¬ 
iff in the course of nine days examined 
14 witnesses who were cross-examined by 
the defendants’ Pleader, and then closed his 
case. The defence Pleader then began his 
case and examined one of the defendants 
whose cross-examination, not having been 
finished on the third day of his examination, 
stood adjourned to the next day when neither 
he, the witness, nor the Pleader for the 
defence appeared. The Subordinate Judge 
consequently noted the case for the defence 
as closed, and proceeded to hear the argu¬ 
ments of the plaintiff’s Pleader. There was 
no argument for the defendants and the 
Subordinate Judge delivered his judgment 
decreeing the suit in plaintiff’s favour. 

The defendants then made an application 
under Order IX, rule 13, of the Civil Proce¬ 
dure Code for setting aside the ex parte 
decree. The Court held that it had no power 
to set aside the decree under Order IX, rule 
13. and that the defendant’s remedy lay in 
a review or an appeal. 

The defendants appealed to the High 
Court. 

Babus T). N. Bagchi and S . K. Sinha, for 
the Appellants. 

Babus D. N. Ohakravarti and Naresh 
Chandra Sen Gupta, for the Respondent. 

JUDGMENT.—This is an appeal against 
an order of the Subordinate Judge of Rang- 
pur rejecting an application to set aside a 
decree said to have been passsed ex parte . 
The application was made under Order IX, 
rule 13, of the Code of Civil Procedure. The 
decree sought to be set aside was passed 
under these circumstances. On the day the 
hearing of the case commenced both the 
parties appeared. The case then proceeded 
from day to day. The plaintiff in the course 
of nine days examined 14 witnesses, who were 
cross-examined by the defendants’ Fleader 
and then closed his case. The defendants’ 
Pleader then began his case and examined one 
of the defendants whose cross-examination, 
not having been finished on the third day of 
his examination, stood adjourned to the next 
day when neither he, the witness, nor the 
Pleader for the defence appeared. The Sub¬ 
ordinate Judge consequently noted the case 
for the defence as closed and proceeded to 


* 
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hear the argument of the Pleader for the 
plaintiff. There was no argument for the 
defendants and the Subordinate Judge de¬ 
livered his judgment decreeing the suit iu 
plaintiff’s favour. 

The defendants made the application, out 
of which this appeal has arisen, for setting 
aside the decree alleging that it had been 
passed ex pa/te. The Subordinate Judge rely¬ 
ing on the case Kader Khan v. Juggeswar 
Prasad Singh (1) held that he had no power 
to set aside the decree under rule 13 of Order 
IX and that the defendants’ remedy lay in a 
review or an appeal. 

In this appeal it has been argued for the 
appellant that the decree was passed ex parte. 
The expression ex parte has not been de¬ 
fined anywhere in the Code nor does it 
appear lo have been the subject of a judicial 
decision for its definition. Its accepted 
meaning, however, according to Wharton’s 
Law Lexicon, seems to be “a proceeding by 
one party in the absence of the other.” We 
may remark here that this accepted meaning 
does not help us in this case one way or the 
other. llule G of Order IX lays down that 
where the plaintiff appears and the defendant 
does not appear when the suit is called on 
for hearing, then if it is proved that the 
summons was duly served the Court may 
proceed ex parte. For correctly applying 
this rule it is important to consider what 
constitutes “appearance” of the defendant. 
The nature of the defendant’s appearance 
in obedience to the summons is best, ex¬ 
plained by the language of the form pre¬ 
scribed iu the first Schedule, Appendix B, 
for summons to a defendant. That form 
directs the defendant to appear in person or 
by Pleader duly instructed and able to 
answer all material questions relating to the 
suit or who shall be accompanied by some 
person able to answer all such questions. 
The defendant’s failure to appear in either 
of the ways specified would lead to the 
determination of the suit in his absence. The 
test of a defendant’s “appearance” is whether 
such of the requirements of the summons 
as relate to appearance have or have not 
been fulfilled. In the present, case the de¬ 
fendants appeared by their Pleader, whose 

being furnished with due instructions cannot 


be doubted as he conducted the case for 
the defence up to the stage when he failed 
to attend the hearing of the case. Thus it 
cannot be said that the Subordinate Judge 
proceeded under rule 6 of Order IX. 

The provisions of Order IX by themselves 
do not apply to a case in which the de¬ 
fendant has already appeared in answer to 
tho summons but has failed to appear at 
an adjourned hearing of the suit. For 
such a case the procedure is laid down in 
Order XVII which deals with adjournments. 
Rule 2 of that Order lays down that “where 
on any day to which the hearing of the suit 
is adjourned the parties or any of them 
fail to appear the Court may proceed to dis¬ 
pose of the suit in one of the modes directed 
in that behalf by Order IX or make such 
other order as it thinks fit.”; while rule 3 of 
the same Order lays down that where any 
party to a suit to whom time has been 
granted fails to produce his evidence or to 
cause the attendance of his witness or to 
perform any other act necessary to the 
further progress of the suit for which time 
has been allowed, (he Court may, notwith¬ 
standing such default, proceed to decide the 
suit forthwith.” 

The distinction between the two rules is 
that the former rule applies to hearings 
adjourned at the instance of the Court, while 
the latter applies to hearings adjourned at 
the instance of a party to whom time has 
been allowed to do some act to further the 
progress of the suit but who has defaulted. 
A further distinction between the two rules 
has beeu pointed out in the case of Mariannissa 
v. RamkaJpa Qorain (2) that in a case wheie 
there are no materials ou the record the 
pioper pioeedure to follow would be that 
laid down in rule 2 (section 157 of the 
former Code), but if there are materials on 
the record the Court ought to proceed under 
rule 3 (section 15S of the former Code). 
Tims to apply the pioeedure laid down in 
rule 3 to a ease there must be the presence of 
both the elements, riY, (1) the adjournment 
must have been at the instance of a party 
and (2) there must be materials on the 
lecord for the Court to proceed to decide 
the suit. The presence of oue without the 
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other does not justify the application of 
rale 3. 

The question in this appeal is whether 
the procedure of the Subordinate Judge on 
the default of the defendants was under 
rule 2 or rule 3 of Order XVIL The hear¬ 
ing of the case was proceeding from day 
to day and the case stood over for the next 
day as the cross-examination of the witness 
had not bsen finished. The adjournment, 
therefore, was not at the instance of a 
party. In the circumstances we are of the 
opinion that on the default of the defendants 
the Subordinate Judge proceeded under rule 
2 to dispose of the suit iu oue of the modes 
directed in that behalf by Order IX. That 
being our view we think, on the authority of 
the Full Bench decision in Joncirdin 
Robey v. Ramdhone Singh (3), that the ap¬ 
pellants’ application under rule 13 Order 
IX should have been entertained. The order 
of the lower Court is set aside. 

The appeal is decreed. The Subordinate 
Jadge will now proceed to consider if the 
appellants make out sufficient cause for the 
decree to be set aside. 

We assess hearing fee at five gold mohurs. 

Appeal decreed. 

(3) 23 C. 738. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 25 op 1910. 

July 12, 1913. 

Present: —Mr. Pratt, J. C., and 
Mr. Kemp, A. J. C. 

Seth RAMDAS son of SETH SHIVAN- 

DAS— Appellant 
versus 

Diwan PARTABRAI son op GURDAS3- 
MAL and others — Respondents. 

Contract Act ((X of 1872), s. 253 —Partnership—Death 
— Dissolution—Obligations of Legal representatives of 
deceased—Limitation Act (IX of 1908), 8ch I, Art. 106 
— Pleadings. 

After the death of a partner the partnership is at 
an end and there is no obligation on his legal 
representatives to continue the partnership, but if it 
ia continued it is altogether a new partnership. 

Downs v. Collins, 6 Hare 418, referred to. 

Obiter . —A pleading of a hesitating and non¬ 
committal character is apt to create a suspicion in 
tU© mind of the Court that the party asking for 


relief on it does not know what his own case is of 
that ho is preparing to shift and change his case ac¬ 
cording to circumstances at the hearing. 

Appeal from the decision of the Sub-Judge, 
Sukkur. 

Mr. Lilchand Okuliermal , for the Appel¬ 
lant. 

Mr. Lalchand Rassomal , for the Respond¬ 
ents. 

JUDGMENT.—Plaintiff Ifiled this suit on 
7th May 1906, for dissolution, and an 
account of the partnership entered into on 
10th October 1898 between him and defend¬ 
ants Nos. 1 to 10 and 17 to 20 inclusive 
and certain other persons who have died 
before the filing of the suit. The partner¬ 
ship terms are more fully set out in 
paragraph 2 of the plaint and in the judg¬ 
ment of the learned first class Subordinate 
Judge, dated 13&h June 1910. Shortly put, 
the plaintiff and defendants Nos. 17 to 20 inclu¬ 
sive were the shahs or financing partners, most 
of the others being the gumashthas or work¬ 
ing partners, and the object of the partner¬ 
ship was to take up works on contract in 
which all the partners were to share in 
certain proportions. On 1st January 1899, 
a contract for certain construction work was 
obtained in the 1st defendant’s name with 
the Bengal Dwars Company and in accord¬ 
ance with the partnership agreement the 
shahs provided Rs. 36,000 to finance the 
work. It went on till February 1900, when 
the Company deprived the 1st defendant 
of the contract and took away the materials 
lying at the works. On 13th July ly00, 
a suit was filed in first defendant’s name 
against the Company in the Calcutta High 
Court for Rs. 70,324-15-6 for the value of 
the materials and damages, and against 
this claim the Company deposited in Court 
Rs. 21,513-1-6 which was paid out to the 
shahs. A sum of Rs. 9,000, so the plaintiff 
says, was advanced from time to time by 
the shah partners for the expenses of this 
suit which was decided in January 1904, 
An appeal was preferred against the decision 
and decided about April 1905, dismissing the 
claim for damages and referring the accounts 
to a commissioner. At the date of th ^ 
present suit the accounts were still proceed* 
ing before the commissioner, but as the 
plaiutiff did nob expect that any sum would 
be awarded beyond the costs of the suit ne 
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has brought his present suit for a dissolution 
and an account. 

Now it is material to consider the changes 
which have occurred in the membership of 
the partnership since the agreement of 10th 
October 1898. A minor partner, Dipchand, 
died in 1898. Defendant No. 19 is his 
father and has been joined as his heir and 
legal representative. Snjanmal, another 
partner, died in March 1899 and, therefore, 
plaintiff says, the shares were altered and 
the share of the deceased’s heirs was taken 
up by defendant No. 18. However, he 
has joined Sujaumal’s heirs, defendants 
Nos. 11 and 12, as party defendants to 
this suit. 


On 4th September 1899 and in 1900 two 
more partners, viz., Hotumal and Beghraj 
(defendant No. 10) were discharged from 
the partnership and Hotumal’s heirs, 
defendants Nos. 13 and 14, have been joined, 
Hotumal having since died and the plaint¬ 
iff joining his heirs “to avoid any dispute”, 
h inally, on 28th July 1900, another paitner 
Asudamal died and his heirs, defendants 
Nos. 15 and 16, have been joined in con¬ 
sequence as party defendants. What 
apparently was in the mind of the legal 
gentleman who drafted the plaint was that, 
the plaintiff was entitled to a dissolution of 
some kind of continuing partnership iu 
which the heirs and legal representatives 
of deceased partners continued to be 
partners. He seems to have conceived that 
it was all one partnership from the date 
of the original agreement in writing of 
10th October 1898. A good deal of evi¬ 
dence has been recorded and commented on 
by the learned first class Subordinate 
Judge as to the changes in the partnership 
on the death or discharge of each of the 
persons above-mentioned, but it appears to 
us clear, so far as the decision on the point 
of limitation raised in this suit is concerned, 
that what we have to particularly note is 
that the last partner on the plaintiff’s own 
case to die or sever his connection with the 
partnership was Asudamal and that his 

severance took place when he died on 
28 th July 1900. 


On 7th December 1909, the learned 
Subordinate Judgo diiected the plaintiff to 
amend bin plaint by stating in respect 
ot whai. partnership he claimed relief 


Clearly, when a partnership is conliaued 
after the death of one partner there is 
technically a new partnership, and as in the 
present case several partners had either 
died or severed their connection with the 
partnership since the original document of 
10th October 189S, it was obligatory on the 
plaintiff to confine his case to the particular 
partnership in respect of which he claimed 
dissolution and an account. Although the 
surviving partners may, in certain cases, 
have a claim for damages against the 
estate of a deceased partner in respect of 
obligations contracted before his death, 
they cannot compel the legal represen¬ 
tatives of a deceased partner to continue 
the partnership. Doions v. Oollins (1). 

Therefore, whether we assume that all the 
original partuers had undertaken absolutely 
inter sc that the partnership work of 1st 
January 1899 would be carried out by 
them or* not, it is clear that on the death 
or severauoe of each partner a new partner¬ 
ship technically came into being. 

Accordingly, on 10th December 1909, 
the plaintiff filed an amended plaint to 
which for vagueuess aud uncertainty it 
would be hard to find a parallel. Despite 
the fact that the Judge had expressly 
decided that the plaintiff must confine 
himself to the particular partnership iu 
respect of which he was seeking relief, we 
find the plaintiff in paragraph 9 of the 
amended plaint still praying for a dissolu¬ 
tion of the “Partnership” which from the 
preceding paragraphs iu the plaint suggests 
the partnership of 10th October 1898, and 
in paragraph 19 for au accouut “of the 
partnership which was continued after the 
death of Asudamal with the consent and 
advice of the parties on the old terms and 
with the altered shares”. Paragraph 20 of 
the plaiut which contains the prayer refers 
vaguely to the partnership”. Some special 
merit appears to have been attached by 
those responsible for this pleading to its 
ambiguity. 

It is quite wrong to imagiue that a pleading 
of this hesitating and nou*committal obaraoter 
is the acme of good drafting. On tbecoutraiy, 
it is apt to create a suspicion iu the mind of 
the Court that the party askiug for relief on 

O ) O S48) 6 Hare 41$; 67 E. R. 122$; 77 K. R. 171. 
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it does not know what his own case is or that end then or at the latest after the efflux 
he is preparing to shift and change his case cf a reasonable time from ttat date. No 
according to circumstances at the hearing; other contracts were obtained. Not only does 
and this is precisely what the plaintiff has the evidence show that most of the partners 
done in this instance. No suggestion of tockto other occupations after 1900, but assum- 


a new arrangement after Asudamal’s death 
was put forward in the original plaint 
(see paragraph 13 of that plaint), though 
it has been raised in paragraph 15 of 
the amended plaint. We are, however, quite 
clear on the evidence that the Subordinate 
Judge’s finding on this point is correct and 
that aDy new arrangement alleged to have 
been arrived at after Asudamal’s death is an 
afterthought to bring the claim within 
time. It is unnecessary to recapitulate the 
evidence on this point and it will be sufficient 
to say that we agree with the reasons adduced 
by the learned Judge. We cannot, however, 
allow the evidence taken in the lower Court 
to pass without one comment and to that we 
would draw the attention of the Judge. The 
procedure which compelled the plaintiff to 
call the first defendant as his witness is not 
one to be commended. It placed the plain¬ 
tiff in this respect at a disadvantage although 
in the present case this could not affect our 
opinion on the merits. Clearly it should not 
be allowed. Musammat Lai Kunwar v. 
Ohirann Lai (2). 

The lower Court dismissed the suit on the 
issue as to limitation holding that the suit, 
being for a partnership account brought more 
than 3 years after dissolution, was barred by 
Article 106 of the Limitation Act. That point 
if decided against the appellant in this appeal 
will be fatal to him in spite of the 23 objec¬ 
tions he has lodged against the judgment and 
decree of the lower Court. Now this suit 
was for a partnership account. As such it 
must be brought within 3 years of dissolution 
under Article 1C6, Limitation Act. Plaintiff 
claims that the partnership had not been dis¬ 
solved at the date tf the suit. In this he is 
worng. The agreement of 10th October 1898 
provided for the taking of works on contract. 
Only one such work was obtained under the 
contract of 1st January 1899. When 
that was put an end to by the Company 
taking away the contract in February 
1£0C, the partnership either came to an 

( 2 ) 5 Ind. Cas. 549; 7 M. L. T. 57; 14 C. W. N. 
285; ]1 C. L. J. 172; (1910) M. W. N. 8; 12 Bom. L. 
R. 244; 20 M. L. J. 183; 37 I. A. 1; 32 A. 104. 


ing that the partnership remained open for a 
reaper a ble length of time after February 1900, 
such a period had certainly expired by 7th 
May 1903, the date which would bring the 
suit within time. The Calcutta High Court 
litigation wssonly for the purpose of recover- 
irg the outstandings. We have already held 
no new partnership was entered into after 
Asudamal’s death and, as that occurred on 
28th July 1900, that in itself effected a disso¬ 
lution. So in no event can the plaintiff suc¬ 
cessfully contend that his suit is within time. 

His suit is for dissolution and a partner¬ 
ship account. It is not for a share of assets 
received or contribution for payments made 
after dissolution, and be cannot be allowed to 
alter it into such. 

The appeal must, therefore, be dismissed 
with costs. 

Appeal dismissed . 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2467 of 1910. 

March 17, 1914. 

Present ;—Mr. Justice Woodroffe and 
Mr. Justice Mullick. 

Bant DINAMANI CHAUDHURANI— 

Plaintiff—Appellant 

versus 

JAGAT CHANDRA BHATTACHARJEE 

AND OTHERS — DEFENDANTS—RESPONDENTS. 

Bengal Tenancy Acl (FJ/I of 1885), s. 50— Pre¬ 
sumption—Assertion by tei\ant of certain rent more 
than twenty years before suit—Same rent claimed in 
present suit—Presumption that rent has not been 
altered for twenty years—Ancient document—Proper 
custody—Interjerence with discretion as to custody by 
Appellate Court — Evidence Act (I of 1872), ss. 13, 43, 
90— Assertions oj right — Admissibility in evidence. 

The presumption of section 50 of the Bengal Ten¬ 
ancy Act does not rest upon whether one uniform 
rate of rent has been paid or not, but upon whether 
the rent has or has not been changed. 

Where a tenure-holder asserted in a rent suit, 
brought against him more than twenty years before 
the present suit for rent, that his rent was Rs. 71 
sicca, and in the present suit rent was claimed at 
the same rate, and there was no evidence of a 
change of rent; 
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Held, (1) that the fact that in the present suit 
rent was claimed at the same rate was an admission 
that the rent of the tenure had remained unaltered 
for upwards of twenty 3 r ears and was evidence that 
there had been no change in the rate of rent from the 
date of the previous suit; 

(2' that the defendants were entitled to the pre¬ 
sumption under section 50 of the Bengal Tenancy 
Act. 

Documents containing assertions of the right of a 
tenure-holder to hold the tenure at a certain rental 
are admissible under section 13 of the Evidence Act. 

Ram Ranjan Chakrabarti v. Ram Narain Singh, 22 
C. 533; 22 I. A. CO, referred to. 

Whether the custody of a document is a proper 
one under section 90 of the Evidence Act, is a 
question to bo decided upon the circumstances of each 
case; and an Appellate Court will always be slow 
to interfere with the discretion of the Court below 
vested in it under section 90 in refusing or ad¬ 
mitting the document. 

Appeal from the decree of the Distriot 
Judge of Mymensingh, dated April 19th, 1910, 
confirmining that of the Third Sub-Judge 
of Mymensingh, dated June 4th, 1909. 

FACTS.—The tenure in arrears is in 
estate No. 45. The owner of the estate 
left a widow named Jahnobi Chaudhurani 
when he died in 1253 B. S. She adopted 
a son named Baikuntha. Mother and son 
quarrelled, and in 1272 B. S they made 
an ikrar-namali by which Jahnobi was 
to remain in possession for her life-time. 
Baikuntha died in 1294, leaving the present 
plaintiff Dinamani Chadhurani as his 
widow, and she succeeded to the property 
in 1306 B. S. when Jahnobi died. During 
the thak survey; the village Pouli was 
measured as part of another estate, the 
predecessors of the defendants brought a 
suit against the proprietors of the other 
estate and succeeded in having the village 
included in estate No. 45. They then 
asserted their taluki right. Jahnobi took 
no part in that case although she was made 
a party. A few years later Jahnobi dis¬ 
possessed the defendants because they were 
claiming taluki rights, but they recovered 
possession by two suits under section 9 of 
the Specific Relief Act. Jahnobi then biought 
a regular suit No. 22 of 1-S3 to recover 
possession of the whole fourteen annas of 
Pouli; the defendants pleaded that they had 
a kaemi mokurari right, in the land and 
that their rent, was Rs. 71 sicca. This 
suit was finally decided by the Hon’ble 
High Court on July 16th, 1885, adversely 
to the plaintiff. She has now sued the 


defendants as owners of the tenure named 
fourteen annas deha of Kismnt Pouli for 
rent of the years 1312 to 1314 at the 
rate of Rs. 75 odd with cesses and damages 
and for an enhancement of the rent with 
effect from the beginning of 1316 B. S. 
The defendants maintain that the tenure 
was created before the Permanent Settle¬ 
ment, and that its rent is fixed and has 
never been changed, and is, therefore, not 
liable to enhancement. 

The learned Sub Judge found that the 
suit for enhancement was not barred either 
by res judicata or by limitation, but that 
the tenure was a permanent one with a 
fixed jama. Consequently he dismissed the 
prayer for an enhancement of the rent. 
On appeal the learned District Judge agreed 
with the learned Sub-Judge and also held 
that it was proved that the taluk 
existed from before the Permanent Settle¬ 
ment. 

The plaintiff appealed to the High Court. 

Dr. Rash Behary Ohosh t Babus Dwarka 
Nath Ohakravarti, Basanta Kumar Bose % 
Kritunta Kumar Bose and Umesh Chandra 
Ghosh, for the Appellant. 

Babus Rain Oharan Milter, Senior Govern¬ 
ment Pleader, Jnanenira Nath Sarkar and 
Satindra Nath Mukherjee , for B ibu Akhil 
Bandhu Guha, for the Respondents. 

JUDGMENT. 

W oodrokke J.—The question involved in 
this appeal is whether the tenure is per¬ 
manent at a fixed rent or whether the 
rent is liable to be enhanced. The right 
to such enhancement is denied by the re¬ 
spondents and this contention was upheld 
by the lower Courts. 

The grounds upon which the learned 
Judge has proceeded are, firstly , that the 
respondents are entitled to the presnmption 
provided by section 50 of the Tenancy 
Act. In this connection it is pointed out 
that, the rent, which is now claimed is 
equivalent to Rs. 71 sicca which appears in 
previous documents referred to. 

The following objection has been taken 
upon this matter. It has beeu pointed out 
that in the suit the decision in whioh was 
passed by the High Court on the 16th 
July 1885, this Court while holding that 
the defendants had taluki rights in the 
laud observed that theie was no proper 
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proof as to the rent paid. It is submitted in 
argument that the learned Judge is right 
in saying that the presumption of this 
section does not rest upon whether one 
uniform rate has been paid or not, but upon 
whether the rent has or has not been changed. 
Exceptionhas,however,been taken to the pass¬ 
age in which he says: “if Jahnobi Chaudhurani 
had brought a rent suit immediately after 
the decision of the suit in the High Court, 
she would have obtained a decree for rent 
at the rate now claimed by her successor- 

in-interest.” 

This might have been better put so as 
to avoid giving an opening to the criticism 
which has been passed upon the judgment 
in this respect; because it is true that we 
do not know whether the defendants’ pre¬ 
decessors would have admitted the rate of 
rent now asserted, had the plaintiffs’ 
predecessors brought a suit immediately 
after the decision of the High Court. What, 
however, we do know is that the rate 
of rent for which they now sue is the 
same as the rate which was asserted by 
the tenure-holders in the eighties, and 
perhaps from this circumstance we might 
assume that had the suit been brought 
at an earlier date, it would have been 
for the rent at the rate at which the 
plaintiff now sues. At least it might be 
said that it was a possible or probable 
conclusion. 

The remark, however, is unnecessary. 
What is sufficient is that we have a rate 
of rent Rs. 71 sice i asserted in the suit 
which was brought in the eighties in this 
Court. We also have the present suit 
brought at the same rent and this, as the 
learned Judge has pointed out, is an 
admission that the rent of the taluk has 
remained unaltered for upwards of twenty 
years and is certainly evidence that there 
has been no change in the rate of rent 
from the date of the High Court suit. 
No evidence whatever has-been given of 
the change of rent. . Therefore, I think 
that the learned Judge was right in his 
conclusion that the rent had remained 
unchanged during the twenty years im¬ 
mediately before the institution of the suit 
an d that the defendants are, therefore, 

entitled to the presumption under section 

50 of the Tenancy Act. This is sufficient 


created before 
with a fixed 
allegation was 
two classes or 
a number of 


to dispose of the suit; but as the learned 
Pleader for the appellant has referred to 
other grounds, I may mention what appears 
to mo to be the answer to the objections 
made by him. 

It was also argued successfully before 
the lovver Court that the defendant has 
shown that the tenure was 
the Permanent Settlement 
rent of Rs. 71 sicci. This 
sought to be proved by 
evidence. There was first 
documents put in as being assertions of 
right made on several occasions many 
years ago. It is said that this evidence 
was not admissible, it being sought to 
distinguish the decision in Bnm Ranjan 
Ohakerbarti v. Ram Narain Singh (1) on 
the ground that there had been a decree 
for rent given at a certain rate and this 
judgment was held admissible. It is true 
that the Privy Council appear, in their 
decision referred to, to have treated the 
evidence as being admissible under section 
43 of the Evidence Act, and this was 
done because the document was a judg¬ 
ment which fell under section 43. They 
did not differ from the view taken by the 
High Court that the document in that 
case was admissible also under section 13 
as assertions of right and I see no reason 
for holding that the learned Judge was 
in error in admitting the documents as 
assertions of right and as such admis¬ 
sible under section 13 of the Evidence 

A 


These documents, however, do not go 
beyond the year 1815. It is unnecessary 
to consider whether the evidence would 
or would not be sufficient if it stood alone, 
because we have it that there is another 
document (Exhibit H) which carries the 
defendants’ case, if that document be 
accepted, up to 1793 —the year of the 
Permanent Settlement. Objection has, 
however, been taken to this document on 
the ground that it should not have been 
admitted under section 90 of the Evidence 
Act as it had not been shown that the 
custody was a proper one. Assuming for 
the purposes of argument only that this 
question of custody is a question of Ihw 

(1) 22 C. 533; 22 I. A. GO. 
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with whioh we could interfere in second 
appeal, their Lordships of the Privy 
Council have held that, the Courts will 
always be slow to interfere with the dis¬ 
cretion of a Court vested in it under 
section 90 refusing: or admitting- a docu¬ 
ment. Whether the custody is a proper 
one under section 90, is a question to be 
decided upon the circumstances of each 
case. We have to see here if the cir¬ 
cumstances of this particular case are 
such as to render the origin legitimate 
or probable. The learned Judge has given 
his reaeons for saying that the custody 
was proper and I see no reason for 
interfering with his decision in this respect. 

I may observe, however, that the docu¬ 
ment wn fl produced in 1883 in the High 
Court and there although the learned Judges 
criticised certain documents then introduced 
on the ground apparently, as the learned 
Judge pointed out in this case, that they 
were copies and not originals, nothing 
adverse was said to the dooument which 
I am now considering and, moreover, this 
document which is relied on for the purpose 

of showing the rent in 1793 is corroborated 

by many other drcumenfs in this case which 
go to prove the same fact. 

On the last question of limitation, I 
need not under the circumstances discuss 
whether there could be an acquisition by 
prescription of the land as a tenure at. fixed 
rent. It would have been only necessary 
to discuss this question in the event of ihe 
respondents failing upon the other two 

grounds to which l have referred and on 
which they succeed. 

In the circumstances, therefore, the appeal 
must be dismissed with costs. 

Mollick, J.—I agree. 

A ppenl dism issed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 16 of 1912. 

July 18, 1913. 

Present :— Mr. Pratt, J. C., and 
Mr. Kemp, A. J. C. 

GULAM HYDER GHOUSBUX— 

Appellant 

versus 

ABDUL FATEH MAHOMED KHAN— 

Respondent. 

Guardians and TFartis Act ( VIII of 1890), s. 42, 
order under — Appeal. 

An order appointing a guardian under section 42 
of the Guardians and Wards Act is one passed in 
exercise of powers conferred by section 7 of the Act 
and as such is appealable under section 47 of the Act. 

Appeal against the order of the Joint 
Judge, Snkkur-Larkana. 

Mr. Lalehand Hassomal , for the Appellant. 
Mr. PeCruz, for the Respondent. 

JUDGNENT.—This an appeal from the 
order of the Joint Judge, Sukkur-Larkana, 
appointing the Court of Wards as the 

guardian of the property of the three minor 

children of Khan Bahadur Rasul Baksh. 
The guardian who was first appointed was 
Abdul Fateb, an uncle of the minors. He 
resigned on certain charges of misconduct 
being made against, him, and on his resigna¬ 
tion an application ur.der section S was made 
by Ghulam Hyder, the present appellant. 
The Joint Judge declined to appoint Ghulam 
Hyder and made the appointment of the 
Com t of Wards under section 42. 

A preliminary objection is raised that, no 
appeal lies because section 42 is not referred 
to in section 47—the section of the Act 
which allows an appeal. But section 47 
allows an appeal from an order under 

sectii n 7 appointing or declaring a guardian. 
The order of appointment, ther efore, expiessed 
to be made ULder section 42 is made in 
exercise of the power given under section 7. 
We, therefore, overrule the preliminary 
objecti( n and determine the appeal on its 
merits. 

The only objection raised to the ap¬ 
pointment of the Court of Wards is that 
its management. would be expensive. The 
doint Judge has, however, considered this 
prouud aid has come (o the conclusion 
that it is litter lo pay for the better 

management than to take a serious risk 
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that would seem probable if the applica- 
tion of Ghulam Hyder were admitted. 

Mr. Lai eh and has strongly urged upon 
us the social position and good character 
of the applicant and as to these there is 
no question. But. there are other facts 
in the case which incline us to agree with 
the Joint Judge. The applicant’s brother 
admittedly made a claim against, the estate 
only two years ago. If that claim were 
revived either by that brother or by Abdul 
Fateh, the applicant would find himself in an 
embarrassing position for his own interest 
would be opposed to that of the minors. 

Again, the applicant is the husband 
of one of the minors. If his wife 
on attaining majority filed a suit for parti¬ 
tion the applicant’s interest as husband of 
the wife and his duty to the other minors 
would also come in conflict. Even if his 
wife did not sue for partition the applicant 
would find himself in an embarrassing 
position in having to decide what share 
of the profits belong to his wife and what 
share to the minors. The applicant is still 
a youDg man with little experience of the 
world and we doubt whether he has the 
administrative capacity that the management 
of such a large estate requries. 

We confirm the order of the Joint Judge 
and dismiss this appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3349 op 1911. 

February 2, 1914. 

Present : — Mr. Justice Teunon. 

Bam SHYAM CHANDRA MORDARAJ 

HARI CHANDAN, and on his death his 

HEIR AND LEGAL PRE8ENTATIVE RAJA 

KESHORE CHANDRA MORDARAJ 

HARI CHANDAN— Plaintiff—Appellant 

versus 

BHANGA DEI and others—Defendants_ 

Respondents. 

Bengal Tenancy Act (VIII of 1885), ss. 61, 66 — 
Withdrawal oj portion of claim in suit—Application 
for withdrawal in second appeal , whether mag be 
granted—Deposit of rent — Interest. 

The plaintiff sued for rent for the years 1314 to 
1316 and for the first half year of 1317. There was 


y f 0r fcment - Seeing that the plain. 
tiff could not succeed in his praver for ejectment as 

>n nrnt^ S - Ued f ° r rent for the first half 1317 ’ h e 
prayed in second appeal that he might be permitted 

to withdraw his claim in respect of 1317- P * 
ia B tha^stage applieation 00uld *>° granted at 

h not wifcho " t the interest then due is 

,r Bengal TenaZ'yAct’^ SeCU ° n 61 of «>e 

6 Appeal from the decree of the District 
e udge of Cuttack, dated July 29, 1911 

affirming that of the Deputy Collector of 
2 Balasore, dated March 30, 1911. 

‘ Appellan?^" Pr ° S ° nna Bh ^tacharyya, for the 

1 o Babu J SuresL Chandra Ohakravarti, for the 
a Respondent. 0 

• JUDGMENT.-This is an appeal by the 

Plaintiff a suit for rent for the years 1314 
to 1316 and for the first half year of 1317 
here was also a prayer for ejectment under 

Te e n an P c r y °Tr 8 SeCH ° n 66 ° f the 

The Courts below have granted the plain- 

of a decree for the arrear claimed in respect 
of the first half of the year 1317 and also for 

forTh °, f 8 ; as the balance due 

for the last last of 1314. The prayer for 

ejectment was refused. 

the B s 6 t f T Tf iS conce< fed that, whatever 
the status of the tenants may be, inasmuch 

th « P a l Dt f , Ulis 8Qifc for rent foi 
tho first half of 1317, he cannot succeed in 

asks P h a at e he 9Je ? tmmt - The Plaintiff now 
asks that he may be perm.tted to withdraw 

his cla.m in respect of 1317, but this applica- 

stage. ^ ° De Wh ' ChI CanDOt grant afc thi « 

The only other question raised in the 
appeal ls whether the two deposits of renf 
made „ n the G,h of November 1909 under 

the provisions of section 61 and the follow¬ 
ing sect,ons of the Bengal Tenancy Act were 
good deports. The plaintiff landlord objects 
ese deposits on two grounds. It has 
been found that the last day of payment of th! 
second kist of 1316 was 1st October; but the 
deposits were made on the 6th of November 
the sum deposited being R,. 227-10-3 

the full amount of rent and cesses for that 
kist. It ,8 clear, therefore, that, on 6th 
November, a sum amounting to about, or over 
its. 3 was then due as interest. The interest 
due was not deposited; aud to that exten 
the deposits are insufficient. 6 nfc 
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The next objection taken is that, in their 
application, depositing these amounts, the 
defendants have described themselves as 
maurnsi sarvarahars and the tenure as maurnsi 
sarvarakari\ while, according to the plaintiff, 
by reason of a compromise entered into by t he 
predecessors of the defendants with him 

(the plaintiff) in Suit No. 353 of 1897 the 

defendants have given up that status and are 
not entitled to use the term or description 
maurnsi, but are sarvarakars merely. Neither 
of the Courts below has dealt or dealt satis¬ 
factorily with this question; but, on the first 
finding that the deposits were insutficient, 
into this second objection on the pai t of the 

plaintiff I need notenter. 

The deposit being insufficient, the plain¬ 
tiff is now entitled to a further decree for the 
arrear of rent for the second hist of 1316 
and cesses and interest thereon at 12i per 
cent, per annum up to this date, with 
interest on the decretal amount at 6 per cent. 
Under all the circumstances of the case, L 
make no older as to the costs of this appeal. 

Decree variel . 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1429 op 1912. 

October 1, 1913. 

Present: —Mr. Justice Miller and 
Mr. Justice Tyabji. 

KALAGARA RAM ANN A and others — 

Appellants 
versus 

KALAGRA GANGAYYA and others — 

Resign dents. 

Hindu Law—Alienation by icidou—Part of consider - 
ation not binding on reversioners — Bona Pule purchaser 
may retain property on paying to reversioners pin t of 
consideration not found binding — Proper decree. 

Where in a bona fide sale bv a Hindu widow a por¬ 
tion of the consideration money is found not to bo 
binding on the reversioners, it is at the option of the 
alienee to retain the property and pay the amount so 
found to the reversioners. 

Felaram Roy v. liagalana nd lionerjee , (> Ind. Cas. 
207; 14 C. W. N. 895* followed. 

Second appeal against, the decree cf the 
District Comt of Kistna, at Masulipatam, 
in Appeal Suit No. 222 of 1910, preferred 
against that of the Subordinate Judge of 
Kistna, at Ellore, iu Original Suit No. -12 

of 1908. 


The Hon’ble Mr. T. V. Seshagiri Aiyet 
for Mr. T. R. Ramachandra Aiyer, for the 

A ppellant. 

Mr. K. Narain Rio, for the Respondents. 

JUDGMENT.—The District Judge finds 
that out of the sum of Rs. 1,300. the price 
paid for the property, Rs. 1,022 was to 
pay off a debt or debts which the widow 
was legally justified iu paying out of the 
corpus of her son’s estate and that as regards 
the balance, Rs. 278, there was no justifica¬ 
tion for obtaining that money by sale of 
the land. The District Judge also finds that 
both 8ales were bona fide transactions, and 
that the prices paid were not unreasonably 
low. These findings we accept, but we do 
not think they justify the decree which the 
District Judge has made. 

The sale, Exhibit IV, for Rs. 700 is 
clearly wholly good as found by the District 
Judge, and the reversiouers have no claim to 
recover the property. The only ground 
suggested in support of the decree is in¬ 
adequacy of price, but the District Judge a 
finding is that the price was not unreason¬ 
able. 

As regards the sale for Rs. 60D, the 
sum of Rs. 322 is binding, so to phrase 
it, on the reversioners and Rs. 27S is not 
binding, but the sale was bom fids and 
the purchaser is, we think, entitled to 
retain the land. 

We accept the view taken of this ques¬ 
tion in b alarum Roy v. Ragnltinand Ranerjee 
(1) and thiuk that the right decree as 
regards the second sale will be one whioh 
permits the purchaser to retaiu the land; 
we need not consider the qnestiou whether 
the reversioners have a right to reoover 
the sum of Rs. 27S, bseause that question 
was not argued, and it was stated by Mr. 
Seshagiri Aiyer that, if we accept the 
District Judge’s finding his clients were 
willing to pay that amount to retain the 
land. 

We leave that question open for further 
consideration, should it arise. The decree 
will, therefore, he that the suit be dismissed 
with costs throughout, as against defendants 
Nos. 1 to 14 an d 17 and IS; and that, if 
the 15th defendant do not within three 
months pay the umouut of Rs. 213 with 

(\) 0 Ind. Cas. 207: 14 C. W. N. S95. 
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interest at 6 per cent, per annum from the 
date of the death of the widow i e ., 24th 
January 1900, the plaintiff bo at liberty to 
sell the property covered by Exhibit IN 
for the amount, but if the payment is 
made within three months, the plaintiffs’ 
suit will stand dismissed as against the 15th 
and 16th defendants also. The 15th defendant 
will pay his own costs but not the plaintiffs’. 
The memorandum of objections is dismissed 
with costs. 

Suit dismissed. 


amount of taxes levied by the Cantonment 
authorities at Poona, whioh the plaintiffs 
paid under protest on the ground that the 
assessment was illegal. The learned District 
Judge, by whom the case was heard 
disposed of it in favour of the plaintiffs, and 
this appeal has been preferred by Govern¬ 
ment on two grounds, first, that the Court 
had no junsdiotion to entertain the suit- 
and, secondly, that in respect of a portion of 
the money claimed the suit is barred by the 
provisions of Article 62 of the Limitation 

Act. 


BOMBAY HIGH COURT. 

First Civil Appeals Nos. 32 and 41 of 1913. 

October 13, 1913. 

Fresent -.—Sir Basil Scott, Kt., Chief 
Justice, aDd Mr. Justice Batchelor. 

The SECRETARY of STATE for INDIA— 

Afpellant 

versus 

MAJOR J. E HUGHES—Respondent. 

Poona ' Cantonment Taxation Regulations, 1881_ 

Increase in rate, not according to Regulations — Illegal 
—Payment under protest—Suit to recover—Jurisdiction 
of Civil Court—Payment by cheque effected when 
cashed—Limitation runs from date cheque is cashed 
—Limitation Act (IX of 1908J, Sch. 1, Art. 64. 

A Cantonment Magistrate disregarding the Canton¬ 
ment Taxation Regulations increased the tax of a 
club which was paid under protest and an appeal 
to the Cantonment Committee was rejected: 

Held, that the Civil Court had jurisdiction to en¬ 
tertain a suit to recover the money as the money was 
claimed and received from the club without the 
shadow of a right. 

Where money is paid by cheque the limitation to 
recover the money runs from the date of the receipt 
of the money by the payee and not from the date of 
the delivery of the cheque. 

Mesrey DocTcs and Harbour Board r. Birkenhead 
Assessment Committee, (] 901) A. C. 175; 70 L. J. K. B. 
584: 65 J. P. 579; 49 W. R 610; 84 L. T. 542; 17 T. L. 
R. 445; Kasandass v. Anklesh.car Municipality, 26 B. 
294; 3 Bom. L. R. 882, referred to. 

First appeals from the decision of the 

District Judge of Poona, in Civil Suit No. 

3 of 1912. 

Mr. Strongman , Advocate-General, with him 
Mr. S. S . tatkar (Government Pleader), for 
the Appellant, 

Mr. Weldon , (with him Messrs. Cragie and 
Oo.), for the Respondent. 

JUDGMENT.—This snit was instituted 
by the plaintiffs to recover payment of the 


The argument on the queation of jurisdic¬ 
tion amounted to thia. According to the 
assessment rules certain authorities have been 
constituted for the assessment of taxes and 
their assessment is final, except in so far as 
any question may arise as to the legality 
of their action having regard to the juris¬ 
diction conferred upon them by the assess¬ 
ment rules, and it was contended that 
the assessment of the tax complained 
of by the plaintiffs was a pure ques¬ 
tion of fact and not of law, and that, there¬ 
fore, no question arose for the decision 
of a Court of Law, on the analogy, I presume 
of applications in revision to the fligh 
Court under section 115 of the Code of 
Civil Procedure. The contention that 
the assessment of the tax raises a pure 
question of fact was based upon a passage 
from the judgment of Lord Halsbury i n 
the Mersey Docks and Harbour Board v 
Birkenhead Assessment Committee (1); but if 
that judgment is read 
not, as we shall have 
later on, support the 
tion. 

The rules affecting the taxation for 
Cantonment purposes of ocoupiers in Poona 

were framed by the Government of Bombay 

under the powers conferred by section 2? 
of the Cantonments Act of 1380, powers 
which have been continued substantially in 
the came words through various Canton¬ 
ment Acts up to the present time. Under 
those enactments it is provided that the 
local Government may, by notification in the 
official Gazette, impose in any Cantonment 
which is not inoluded in the Municipality] 

(1) 0901) A. C. 175; 70 L. J. K. B. 584- 65 T p 
579; 49 W. R. 610, 84 L. T. 542, 17 T, L. R.*445 


as a whole, ifc does 

occasion to show 
a-ppellant’s conten- 
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any tax which, under any enactment, in force 
at the date of the notification, can be imposed 
in any Municipality within the territories 

administered by sach Government; and that 

when any tax is leviable in a (/antonment 
in pursuance of such notification the 
Local Government may by notification apply 
or adapt to the Cantonment the provisions 
of any enaot.ment or rules in force at the 
date of the notification in any Municipality 
within the territories aforesaid relating to 
the assessment, collection or recovery of any 
tax, and refund or revision of or exemption 

from any such tax. 

In intended execution of the powers con- 
ferred by section 22 of the Cantonments 
Act of 1880, Poona Cantonment Taxation 
Regulations were notified in the year 1881, 
which purported to adapt the taxation 
provisions of the City of Bombay Municipal 
Act of 1872 and 1878. According to such 
adaptation the Cantonment Magistrate took 
the place of the Municipal Commissioner, 
and the Cantonment Committee took the 
place of the Court of Petty Session, for 
the purpose of hearing appeals against rates. 
The regulations with which we are concern¬ 
ed in this appeal are Regulations 1, 2, 7, 8, 
10, 13, 15, and 42. Regulation 1 provides 
that “the estimated gross annual rent 
at which the houses, buildings and lands 
liable to property rates might reasonably 
be expected to let from year to year shall, 
for the purposes of the said rates, be held 
and deemed to be the annual value of 
such houses, buildings and lands.” Regu¬ 
lation 2 provides that 4 the rates shall 
be leviable from the actual occupier if he 
hold the house, building or land immediately 
from Government”. 

By Government Notification of the 17th 
of September 1891, a general property rate 
of four per cent, per annum of the annual 
value of houses, buildings and lands liable 
to property rate was imposed on the Canton- 
ment of Poona, and the plaintiffs as occupiers 
of the Race Course in the Cantonment 
which they held immediately from Govern¬ 
ment were liable for the rate. 

Until the year 1908, the plaintiffs had been 
called upon to pay a tax of Rs. 201, assessed 
upon an estimated gloss letting value of the 
Race Course property of Rs. 5,038. On the 


8th of October 1908, they received the follow¬ 
ing notice from the Cantonment Magistrate: — 
Linder Poona Cautonment Taxation Re¬ 
gulations the Cantonment Magistrate hereby 
gives notice to the Secretary, Western India 
Turf Club, with regard to the property indicat¬ 
ed in the margin that, he has revised the valu¬ 
ation of the said property, and assessed the 
rate at Rs. 9,840 per annum on an annual 
income of Rs. 2,46,000, and that any com¬ 
plaints against such valuation must be made to 
the Cantonment, Magistrate in writing and 
received at this office within three days from 
the service of this notice.” This,therefore, was 
a case falling under Regulation 10 under which 
the rates might be increased; that Regulation 
provides that, “ notice of the amendment shall 
be given to the person interested and the date 
fixed forthe hearing of complaints which shall 
bo made and heard in the manner prescrib¬ 
ed in seel ion S for complaints concerning 
original rates in the assessment, book.” Regu¬ 
lation 8 provides that ' all complaints against 
valuations shall be made to the Cantonment 
Magistrate by application in writing left, at his 
office three days before the day fixed in the 
public notice for revising the valuations and 
rates,” the public notice being the notice pro¬ 
vided for by Regulation 7 which mu9t pre¬ 
scribe a day, not being less than fifteen days 
from the publication of notice, when the Magis¬ 
trate will proceed to revise the valuations and 
rates. It. is, therefore, apparent that the Canton¬ 
ment. Magistrate in notifying that, any com¬ 
plaints against the increased rate must be 
made within three days from the service of his 
notice of the 8th of October 1908 was disre¬ 
garding the express provisions of the Regu¬ 
lations. 

It. is contended, however, that such disregard 
of the Regulations is of no importance under 
Regulation 42, provided the directions in the 
Regulations have been in substance and 
effect, complied with, and that, if that is 
so, the action of the Cantonment Magistrate 
cannot be quashed or set aside in any 
Court. It, appears to ns that the Regula¬ 
tions have not been in substance or effeot 
complied with. The plaintiffs are called 
upon within three days to show cause 
why the rate imposed upon them should uofc 

be laised from Rs. 201 to Rs. 9,840. Such 
a seiious demand was a matter requiring very 
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attentive consideration; and reasonable time 
was not given to the plaintiffs to take any 
advice upon the subject. On that ground 
alone, therefore, we think that theaction of the 
Cantonment Magistrate was not warranted 
by the Regulations. An appeal was pre¬ 
ferred from his assessment to the Cantonment 
Committee under Regulation 13. The 
Cantonment Committee only have juris¬ 
diction to hear an appeal against a 
rate provided it is charged under the provi¬ 
sions of the foregoing Regulations. The 
appeal to that Committee resulted in a 
curt Resolution as follows:—“Resolved that 
the appeal of the Turf Club be rejected,” 
and the request for reasons for this resolution 

was met by a further resolution as follows:_ 

‘Resolved that the Solicitors to the Turf 
Club be informed that the Committee 
consider that they are not bound to record 
their reasons for rejecting an appeal.” 
The Turf Club then appealed to the 
Governor in Coancil, but they were inform¬ 
ed that under the Regulations the Gov¬ 
ernor in Council had no power to interfere 
with the decision of the Cantonment Com¬ 
mittee, which according to the provisions 
of Regulation 15 was to be final. It is 
not surprising under the circumstances that 
the plaintiffs paid their tax under protest, 
and have filed this suit for the recovery of the 
same as money had and received for their use. 

Up to this point we have dealt with the objec¬ 
tion to the action of the Cantonment authorities 

on the ground of procedure and, for the reasons 
stated, we think that the objection is well 
founded, that the Cantonment Magistrate 
did nob charge a rate under the provisions 
of the Regulations, an appeal with refer¬ 
ence to which could be heard and determined 
by the Cantonment Committee.' 

But there is a more serious objection 
than that oaused by the procedure laid 
down in the Regulations. It is this: that 
the Cantonment Magistrate has wholly 
disregarded the basis upon which the rate 
is to be assessed. He has assessed a rate 
upon the gross income of the plaintiffs, 
which would not even be a basis for the 
levy of income-tax. Even if the plaintiffs’ 
net profits, which average about Rs. 30,000 
year, had been taken as the basis of valuation, 
it is clear, for the reasons stated by the 
District Judge, that no hypothetical tenant 


could be expected to offer such a sum as 
reut for the property in question, for as 
the District Judge points out “if the plaintiffs 
were to let the Race Course and buildings for 
more than about Rs. 30.000 a year, it is 
obvious that their tenant would conduct 
business at a loss,” and if they were to let it 
for that sum only he would make no profit 
It would, therefore, not be reasonable to 
expect that he would offer such a rent It 
appears to us that the judgment of Lord 
Halsbury in Mersey Bocks and Harbour Board 
v. Birkenhead Assessment Committee ( 1 ) already 
referred to so far from being any authority 
in favour of the contention of the appellants, 

is a direct authority for the proposition that 

where a taxing authority is called upon to 
assess the tax based upon annual letting 
value, he does very wrong indeed if he rates 
as if he were dealing with the question for 
the income-tax. The Cantonment Magistrate 
has, as stated by the District Judge 
not calculated the tax on the annual value’ 
but on some strange and novel method 
of his own The law does not justify his 
action at all. It was outside the law and 
he has assumed powers which the law has 
not given to him. The enhancement of the 
tax was, therefore, ultra tires, and not a 
legitimate method of arriving at a fair letting 
value of the house.” It is, therefore, clear 
upon the authority of Kasandas v. Ankle shiv ar 
Municipality ( 2 ) that the case is one in which 
the jurisdiction of the Civil Courts is not 
ousted. The money has been claimed and 
received from the plaintiffs without the 
shadow of a right, and the plaintiffs having 
paid under protest are entitled to recover 
the money, unless their claim is barred by 
limitation. It is only contended that their 
claim is barred in respect of the first payment 
made by them for one half year, being the 
sum of Rs. 4,819.3-10. A cheque for that 
sum was given to the Cantonment Magistrate 

° lub °“ the 28th November 

iyU 8 , but it was not cashed by him- and nr, 
the 5th of May 1909 he wrote saying that 
he had made a mistake in the figure which 
should be Rs. 4,671, and that the cheque 
drawn on the 28th November would be 
returned on payment of the sum of Rs. 4 671 
The first cheque was, however, cashed 

(2) 2t> B. 294; 3 Bom. L. It. BS2. 
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on the 27th of May 1909. This suit was 
instituted on the 23th March 1912 more 
than three years after the delivery of the 
oheque, but less than three years after the 
cashing of the same. We are of opinion 
that limitation runs, not from the date of 
the delivery of the cheque, but from the 
date of the receipt of the money . by the 
payee, and that, therefore, Article 62 is no 
bar to the plaintiffs’ claim in respect of this 
payment. The appeal, therefore, must be 

dismissed. ^ # 

We would add for the consideration of the 

Government an observation on a question 
which it has not been necessary to decide, 
having regard to the success of the plain¬ 
tiffs upon the points raised by therm It is 
this, whether the Cantonment Taxation 
Regulations can be regarded as an adaptation 
of the provisions of the taxation sections of 
the City of Bombay Municipal Act of 1872 
and 1878 in respect of appeals from rates. 
Those sections allowed an appeal to the 
Court of Petty Session, that is to the 
Presidency Magistrate, a judicial tribunal, 
whereas Regulation 13 of the Poona Regula¬ 
tions gives the appeal to the Cantonment 
Committee, which is a lay body, one of the 
most important members of which is the 
Cantonment Magistrate, from whom the 
appeal is preferred. 

The plaintiffs must have their costs of 
this appeal and of the next appeal which 
fails with the failure of this appeal. 

Appeal dismissed . 


CALCUTTA HIGH COURT. 

Regular Civil Appeal No. 203 ok 1912. 

April 16, 1914. 

Present’. —Mr. Justice Fletcher and 
Mr. Justice Richardson. 

NAGENDRA BALA CHOWDHURANl— 

Plaintiff—Appellant 

versus 

The SECRETARY ok STATE for INDIA 

in COQNCI L — Defendant—Respondent. 

Drainage dues — Instalment bond executed by pro¬ 
prietors in favour of (Government to pay drainage dues — 
Suit for partition—Appointment oj Receiver—Sale of 
property by Receiver to third person subject to drainage 
dues — Non-payment of instalments due by proprietors — 


STATE. 

Liability of third person to pay instalments —Public 
Demands Recovery Act (IB. C. of 1895),, s. 7-Drainage 
Act VI B. C. of 18SO) ss. 28 ^2>, 31, 36, 36A, 38. . 

The proprietors of certain properties executed in 
1898 in favour of the Secretary of State an instalment 
bond under section 37 of the Bengal Drainage Act, 
1880, for the payment of tho amount which they were 
liable to pay under the terms of the Act. There was 
a partition suit in respect of tho properties, in which 
a Receiver was appointed who sold the properties in 
suit to tho plaintiff subject to the drainage dues. The 
proprietors having made default in payment of some 
instalments, a certificate was tiled in the Colleotorate 
against them. When the estate passed into the pos¬ 
session of tho Receiver his name was added and after 
the plaintiff’s purchase her name was added. The 
plaintiff’s objection to this procedure having been 

rejected, she instituted this suit: # 

field, that, under section 38 of tho Drainage Act, 
tho person liablo to satisfy the engagement entered 
into with the defendant was the person who gave it; 
that under the terms of that section tho provisions 
contained in the Public Demands Recovery Act, 
1895, for summarily recovering the amount remaining 
duo under tho terms of tho engagement, could be put 
in force against tho persons who gave it; that as the 
plaintiff did not givo it, sho was not a person liable to 
pay tho public demand within the meaning of sec¬ 
tion 7 of the Public Demands Recovery Act; and that 
no revision of tho certificate having taken place under 
section 36A of tho Drainage Act, tho plaintiff was 
not bound to pay the instalments. 

Appeal from the decree of the bub-Judge 
of Hoogbly, dated April 30tb, 1912. 

FACTS.—This is a suit for a declaration 
that a certificate made against the plaintiff 
by the Collector of Hoogbly under the Public 
Demands Recovery Act is illegal, invalid 
aud wholly without juris diction. 

Some properties belonging to the Mnkherjis 
of Janai were benefited by the Rajapur 
drainage scheme. The Collector of Hoogbly 
then filed a certificate uuder the Bengal 
Drainage Act, VI of 1880, B. C., for the 
recovery of a sum of Rs. 43,173-1*6 against 
the Mnkherjis. Some of the Mnkherjis having 
instituted a suit for partition in the original 
side of the High Court, a Receiver was 
appointed who sold a portiou of the estate for 
the liquidation of the debts of the estate, and 
the plaintiff purchased the property in 
question in 1905. The Receiver paid a 
portion of the amount for which the certifi¬ 
cate was filed, as his name was inserted in it. 
Previous to the institution of the partition suit-, 
the M uk herjis executed a kistibandi bond on 
February 4, 1898,iu respect of the amount due 
to Government, uuder section 88ot the Drainage 
Act. As they made default iu payment of the 
sums due uuder the bond, a certificate was filed 
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by the Collector of Hooghly, and the plaintiff 
having executed an indemnity bond in 
respect of fis. 28,843-8-9 which remained 
. due under the certificate, her name was 
inserted in it. The plaintiff principally 
alleged that the certificate was not duly made 
against her and that it is invalid so far as 
she is concerned. 

The suit was at first dismissed as being 
barred by limitation under section 15 of the 
Public Demands Recovery Act, and that 
section 244 of the old Civil Procedure Code 
was a bar to such a suit. On appeal by the 
plaintiff, the High Court set aside that 
judgment and remanded the case for retrial 
on the merits. 

The Court below remarked on the point 
whether the certificate was illegal &o , and 
whether the plaintiff’s name was rightly 
added, as follows:— 

In the present case, it appears from the 
evidence of the defendant’s witness No. 2 
and from the conveyance Exhibit A 5, executed 
by the Receiver, and from the indemnity bond, 
Exhibit A4, executed by plaintiff, that the 
plaintiff purchased the property subject to the 
drainage dues and expressly undertook to pay 
them, a notice of such charges having been 
read over at the time of the sale. Her Coun¬ 
sel, Mr. S. P. Sinba, undertook to pay the 
drainage charges, and she executed the in¬ 
demnity bond before the sale was confirmed 
and the conveyance was executed by the 
receiver in her favour binding her to pay the 
drainage charges due to Government. * * 

Besides, the amount due under the certificate 
is a first charge upon the property benefited 
under sections 31, 37 and 38 of the Drainage 
Act of 1880, and no purchaser of it can 
avoid the payment of the sum for which the 
certificate is filed. * * The plaintiff simply 
denies her liability to pay the amount due 
under the kistibandi bond and contends that 
the Certificate Officer had no jurisdiction to 
file the certificate against her for the sum 
due under the instalment bond. Having 
executed the indemnity bond in favour of the 
lieciever in*respec!: of the amount due under 
the instalment bond, and having under¬ 
taken to pay the sum before the High Court 
before the confirmation of the Receiver’s sale 
at which she purchased the property, it does 
not lie in her mouth now to deny her liabi¬ 
lity and to question the authority of the 


Certificate Officer to file the certificate against 
her.” 

The Court d ismissed the suit. 

The plaintiff appealed to the High 
Court. 

Dr. Rash Behary Ghosh , Babus Sarat 
Chandra Roy Chaudhri and Dhirendra Krish¬ 
na Roy , for the Appellant. 

Babu Ram Gharan Mitra , Senior Govern¬ 
ment Pleader, for the Respondent. 

JUDGMENT. 

Fletcher, J.—This is aG appeal by the 
plaintiff from the judgment of the 2nd 
Subordinate Judge of Hooghly, dated the 
31st of- April 1912, dismissing her suit. 

The suit was brought by the plaintiff for 
the purpose of obtaining a declaration that a 
certificate purported to have been made 
against her on behalf of the Secretary of 
State for India in Council under the Public 

Demands Recovery Act, 1895, was illegal aud 
invalid. 

The plaintiff purchased the property 
described in the Schedule to the plaint on 
the i 5th of April 1905 at a sale held by a 

Receiver appointed by this Court in its 
original jurisdiction. 

The property in question formerly 
belonged to a family of Mukherjis, some of 
whom instituted a suit for partition in this 
Court. In that suita Receiver was appointed 
and under the orders of the Court a portion of 
the estate was sold for liquidation of the debts 
of the estate. The plaintiff became the pur¬ 
chaser at that sale and the sale to her was 
duly confirmed by the Court. 

Under the provisions of the Bengal Drain¬ 
age Act, 1880, certain works known as Raja- 
pur Drainage Scheme were executed for the 
improvement of amongst other properties the 
property subsequently purchased by the 
plaintiff. For the payment of the amount 
that they were liable to pay under the terms 
of the Act, three of the Mukherjis executed 
on the 4th of February 1898 in favour of the 
Secretary of State for India in Council an 
instalment bond. The Mnkherjees subse¬ 
quently made default in payment of certaiu of 
the instalments under the bond and there¬ 
upon under the provisions of the Public 
Demands Recovery Act, 1895, a certificate 
was filed in the Collectorale against them, 
the certificate being No. 507 of 1900-190L 
When the estate passed into the possession 
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of the Receiver his name was added 
or substituted in the certificate in 
the coarse of the year 1903 04 and after 
the purchase by the plaintiff her name was 
added or substituted on the record on the 9th 
of July 1906. The plaintiff objected to this 
procedure but the Revenue Authorities 
declined to interfere. Thereupon the plaintiff 
instituted this suit. 

When the case first came on for hearing the 
learned Subordinate Judge dismissed the suit 
od the preliminary grounds that section 244 of 
the Code of Civil Procedure, 1582, was a bar 
to the suit, and further that the suit was 
barred by limitation. The plaintiff preferred 
an appeal to this Court and the order of the 
learned Judge was reversed and the case 
remanded for trial in the lower Court. 

The case that we have now to deal with is 
ou the footing that the amended certificate 
is a certificate filed against the plaintiff. 

This question must be dealt with quite 
apart from the charge given by the Bengal 
Drainage Act, 1880, for the expenses of wor ks 
executed under the terms of the Act. 

The only point we have to consider in this 
appeal is, was the certificate validly made 
against the plaintiff? The answer to that 
question depends on whether or not the 
plaintiff is a person liable to pay the public 
demand’. 

Now section 28 (2) of the Bengal Drainage 
Act, 1880, directs that the Commissioners after 
making the classification therein mentioned 
shall proceed to apportion the total cost of 
construction upon the improved lands and 
shall draw up a statement, showing the amount 
payable by each land-holder. 

Section 31 of the Act provides that the total 
sum so made payable with interest shall 
be a first charee upon such lands. 

By section 36 it. is enacted that whenever 
the Commissioner of the Division shall 
oonfirm any apportionment and report or 
whenever one month shall elapse from the 
publication of any report without any appeal 
having been preferred, he shall pass an order 
declaring the sums payable in respect, of the 
lands and the persons liable to pay the same 
to be determined. 

As soon as any apportionment has been 
determined, the Collector is authorised by the 
terms of section 37 of the Act to cause 
a notice to bo rorvod upon any land-holder 


who has not paid the sum payable by him 
requiring him within one month to pay such 
sum with interest or to enter into an engage¬ 
ment for the payment by instalments over . 
a period of not more than ten years of such 
sum together with interest on the instal¬ 
ments for the time being remaining unpaid. 

U nder the terms of this section the 
Mukherjees executed in favour of the 
defendant the instalment bond of the 4th of 
February 1898. 

Section 38 provides (amongst other things) 
that if any land-holder having entered into 
such an engagement fails to discharge any 
instalment payable thereunder, such instal¬ 
ment together with interest shall be recover¬ 
able under the provisions of any law for the 
time being in force for the recovery of public 
demands. 

It is very obvious that under the terms 
of this section the person liable to satisfy 
the ‘engagement’ entered into with the 
defendant is the person or persons who gave 
it and that under the terms of the section 
the provisions contained in the Public 
Demands Recovery Aot, 1895, for summarily 
recovering the amount remaining due under 
the terms of the engagement* can only be 
put in force against the persons who gave 
it. The plaintiff in this suit is not such a 
person. 

The Bengal Drainage Act, 1SS0, has, 
however, been amended by the Bengal 
Drainage (Amendment) Aot, 1902, and under 
provisions of the amending Aot a new seotion 
36A ha* been inserted in the Act authorising 
the Collector to revise an order passed 
under .section 36 as to the names of the per¬ 
sons liable to pay by reason (amongst others) 
of any olmi ge having taken place in the 
ownership or joint ownership of tbe land. 

The learned Senior Government Pleader 
has informed us that no such revision has 
taken place in the present, case and, therefore, 
it. is not. necessaty to oonsider what 
liability, if any, the plaintiff would have been 
under if the order made under seotiou 36 
of the Aot. had beeu revised by the 
Collector. 

In the result, tbe present, appeal must be 
allowed and a decree passed in favour of 

the plaintifl declaring the certificate invalid 
as against her. 
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The defendant must pay to the plaintiff 
her costs both in this Court and the Court 
below. We assess the hearing 1 fee at five 
hundred rupees. 

Riosardson, J.—I have read this judgment 
and agree. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Appeals Nos. 705, 937 and 1479 of 

1912. 

November 20, 1913. 

Fresent :—Mr. Justice Sankaran Nair and 

Mr. Justice Bakewell. 

V. R. RY. SETHURAM MADIGAl ROW 

SAHIB, A KAN OF UNSOUND MIND, BY HIS MOTHER 

PADMA BAI AMMAN! as next friend — 

Plaintiff—Appellant 

t ersus 

GOPAL ROW PEISHWA and others— 

Respondents. 

Injunction, mandatory, suit jor — Damages—Balance 
of convenience. 

Where upon a balance of convenience, damages 
will be an adequate remedy, relief by way of 
mandatory injunction should not be granted. 

Second appeals against the decrees of the 
Subordinate Judge of Taojore, in Appeal 

Suits Nos. 157, 156 and 174 of 1910, preferred 

against those of the District Munsif of 
Tanjore, in Original Suits Nos. 405 and 461 
of 1908 respectively. 

Mr. T. Ethiraja Mudaliar, for the Appel¬ 
lant. 

Messrs. T. Y. Oopal isawvu Mudaliar and G. 
S . Eamachandra Aiyar, for the Respondents. 

JUDGMENT.—In these connected appeals, 
the lower Appellate Court has found that 
there is a lane between the houses of the 
2nd plaintiff and the defendant, which leads 
to the house of 1st plaintiff; and that, this 
lane and a strip of land 3 feet broad parallel 
thereto are the common property of the 1st 
plaintiff and the defendant. The defendant 
has erected a building which encroaches upon 
a small portion of this common property, 2feet 
by 2 feet, and has also built some steps to a 
door-way in his wall which project 3 feet into 
the common property; and this has been done 
in spite of objections taken by the appellant. 

In the plaints in both suits, the plaintiffs 


(appellants) exaggerated their claims; in 
Original Suit No. 405 of 1908 they claimed 
the exclusive property in land found to 
belong to the defendant, and in Original 
Suit No. 461 of 1908 they claimed that, a 
door-way made by the defendant in his house 
should be removed. In both suits the plain¬ 
tiffs prayed for a mandatory injunction for 
the removal of the building and of the 
steps which enoroached upon the common 
property. 

The Subordinote Judge has found that 
the piece of land, including the lane, between 
the houses of the parties can be partitioned 
in such a way as to give to each party a 
strip of land 5 feet 10 inches in width 
from North to South, and 39 feet from East 
to West, and that, if this division be effected 
the portions of the land upon which the 
defendant has encroached can be allotted to 
the defendant as part of his share of the 
common property Upon these facts he has 
held that the plaintiffs have failed to show 
that the acts of the defendant havecaused such 
material and substantial injury as could not be 
remedied in a suit for partition of the 
common property, and has confirmed the 
decrees of the Court of first instance which 
dismissed both the suits. The lane gives 
access to the 1st plaintiff’s house, and it is 
obvious that to reduce its width by about one- 
half will be extremely inconvenient to him , 
and will deprive him of the right which 
he has heretofore exeroised of freely passing 
over the common property. 

In fact, each party has not only a right 
of ownership in common in the soil of the 
lane, but a right of way over the whole of 
the surface, and the effect of forcin g the 
plaintiffs to ask for partition is to deprive 
them of this right. Without expressing 
any opinion upon the decisions relied upon 
by the Subordinate Judge, we think that the 
present case does not fall within them. 

The small piece of land upon which the 
defendant has encroached forms part of the 
1st plaintiff’s vearandah, and is only 2 feet 
square, so that the inconvenience is not great, 
but it cannot be compensated by giving the 
plaintiffs the sole ownership of another piece 
of land of the same area, and as we have 
pointed out a division of the whole of the 
common property would be injurious to the 
plaintiffs. The question, therefore, is whether 
the remedy granted to the plaintiffs should 
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be by way of injuction or in damages. The 
1st plaintiff was originally in fault, in 
claiming the land as his exclusive property, 
and upon the balance of convenience, we 
think that damages would be an adequate 
remedy and we assess them at Rs. 20. 

The result is that there will be a decree 
in Second Appeal No. 705 of 1912 setting 
aside the decrees of boch the lower Courts 
and declaring that the peice of land 2 feet 
square upon which the defendant has 
erected his building is the joint property 
of the 1st plaintiff and the defendant, and 
awarding to the plaintiff the sum of Rs. 20 
as damages; and there will be no order in 
Second Appeal No. 987 of 1912 except that 
the respondent do pay the appellant’s 
costs. 

There will be a decree in Second Appeal 
No. 1479 of 1912, reversing the decree of the 
lower Appellate Court and restoring that 
of the District Munsif. The parties will 
bear their own costs in the District Munsif’s 
Court in both cases, and the defendant will 
pay the plaintiff’s costs of all proceedings 
in this and the lower Appellate Court. The 
memorandum of objections in Second Appeal 
No. 705 of 1912 will be dismissed. Order 
for costs will bo against the defendant (1st 
respondent) only. 

Decree modified. 


BOMBA Y HIGH COURT. 

Second Civil Appeal No. 811 of 1912 

October 13, 1913. 

Present: Sir Basil Scot!., K.T., Chief Justice 
and Mr. Justice Batchelor. 

S1TARAM BHJMAJI DESHPANDE 
and another—Defendants—Appellant 


UO 


SADHU AWAJI PARIT and anothe'k_ 

Plaintiffs-Respondent. 

Landlord and tenant-Year by year tenancy —S 

for ejectment-burden of proa,-Present right to post 

awn—Jus tortu— Plcadinys. 1 

Xu a suitifor ejectmout against a tonunt from vi 
to year, not being a possessory suit brou.'lit. will 
si.wnont m of a wrongful dispossession, the plaint 
in order to succeed mustestablisl. such titles on, r 
a present tight to possession and the dofendat 
aro entitled to rely on the /as terhi appearing fre 
the facts adduced by the plaintiff to dcicut his clai 


Second appeal from the decision of the 
Acting District Judge of Satara, in Appeal 
No. 11 of 1910. 

Mr. Strongman , Advocate-General (with 
him Mr. S. R. Bakhale ), for the Appel¬ 
lants. 

Mr. Binning , (with him Mr. R. H. Kelkar ,) 
for the Respondents. 

JUDGMENT.—The plaintiffs brought this 
suit in 1908 to recover possession of land 
alleging that in 1S99 they had been wrong¬ 
fully deprived of their possession by Raghu- 
nath Ramchandra who and the defendants, 
who derive title under him, have been iu 
wrongful possession ever since. The defend¬ 
ants pleaded that Raghunath was the 
owner and that the plaintiffs had been his 
tenants until they relinquished the property 
as they could not pay the rent. 

The learned Subordinate Judge raised four 
issues: 1st, whether before 1899 the plaintiffs 
held the property under the Swami of 
Chaphal or under Raghuuath Ramchandra; 
2nd, whether the plaintiffs gave up possession 
voluntarily; 3rd, whether the defendants 
were entitled to retain possession against the 
plaintiffs; and 4th as to the mesne profits 
recoverable by the plaintiffs. His findings 
were that the plaintiffs held under the 
Swami of Chaphal and not under Raghunath; 
that the plaiutiffs did uot. give up the posses¬ 
sion voluntarily; and that the defendants 
were not entitled to retain possession against 
the plaintiffs. 

The Assistant Judge, Mr. Ferrers, in 
appeal reversed the decision of the Sub¬ 
ordinate Judge holding that a teuant who 
conld not prove a right of permanent 
occupancy, which was the plaintiffs’ position, 
could not after eight years recover ou the 
strength of his previous possession. He 
held that as the plaintiffs had failed to prove 
title as mirasi tenants they must be presumed 
to have been tenants from year to year, aud 
that, their title being to an annual tenancy had 
long siuce expired, for they had withdrawn 
from the land for eight years. He accordingly 
allowed the appeal. 


His decree was set-aside by the High Court 
and the case remanded for trial to the Appel¬ 
late Court on the grouud that if the plaiutiffs 
had been in possession as teuauts from year 
to year aud the defeudauts thereafter oauie 
into possession by dispossessing them the 
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defendats could only retain possession by 
showing- a better title and that the defend¬ 
ants’ evidence as to title must be investigat¬ 
ed. 

The appeal was re-heard on remand by the 
District Judge, Mr. Baker, who raised four 
issues as follows: — 1. Who have got the 
occupancy rights to the land? 2. Have 
defendants a better title? 3. What i 9 the 
nature of plaintiffs’ possession? 4. Whether 
the defendants have wrongfully dispossessed 
plaintiffs? 

He held, quoting from the remand judg¬ 
ment, that the dispossession by the defendants 
appeared to be wrongful as they had not 
shown a better title than the plaintiffs saying 
that that disposed of issues Nos. 2 and 4 and 
that as regards issues Nos. 1 and 3” the 
learned Counsel for respondents says 
plaintiffs do not prove their title and it is not 
necessary. As their Kaul is not proved there 
would be some difficulty in doing so. They 
may be taken to be tenants of the Swami of 
Chaphal, still they are entitled to possession 
as against defendants.” 

He, therefore, dismissed the appeal with 
costs. 

The case now comes up for the second 
time in second appeal. 

This is a suit based upon title. It is not 
a possessory suit brought within six months 
of a wrongful dispossession but a suit against 
defendants who had been in possession for 
eight years. The presumption of right arising 
from possession applies as much to a defendant 
as to a plaintiff [see Jowaln Buksh v. Dharum 
Singh (1) f, and the fact of possession within 
twelve years of suit will not avail the plain¬ 
tiff unless it is shown to be such a possession 
as gives a better title to the land than the 
defendant can show: see Dharani Kanta v. 
Qabar AH (2). To succeed in ejectment it 
is only necessary for the plaintiff to establish 
such title as carries a present right to posses¬ 
sion. The Assistant Judge, Mr. Ferrers, 
having found the plaintiffs on failure to 
prove their title as permanent tenants to be 
only tenants from year to year, thought that 
so far as their previous possession was 
equivalent to title it was a title which was 
annual only and which for want of renewal 

had long ceased to be, but he failed to recollect 

(1) 10 M. I. A. 511 at p. 528; 19 E. R. 1056. 

(2) 18 Ind. Cas. 17; 15 Bom. L. R. 445 at p. 451; 

13 M. L. T. 185 (P. C.) ; (1913) M. W. N. 157; 17 C. 
W. N. 389; 17 C. L. J. 277; 25 M. L. J. 95. 


that ordinarily, unless there is an express 
agreement for the expiry of a tenancy on a 
certain day, a tenancy from year to year is 
only determined by a notice to quit. He 
found, it is true, that the plaintiffs had 
withdrawn from the land bub that finding for 
some reason, which does not appear on the 
remand iudgment, was not accepted by the 
High Court. The District Judge, Mr. Baker, 
said that the alleged relinquishment of the 
land by the plaintiffs was to be received 
with great suspicion, but only held that there 
had been a wrongful dispossession as a legal 
inference arising from the pronouncement 
in the remand judgment. It seems to us 
that upon the admitted facts it would be a 
reasonable inference that as the plaintiffs 
had not asserted their right as yearly tenants 
for eight years, they must be taken to have 
abandoned the tenancy or to have relinquished 
such other occupancy rights as they might 
have and if so they would have no present right 
to possession such as would entitle them to 
maintain a suit for ejectment. The only cases 
cited to us as establishing the plaintiffs’ right 
as yearly tenants to maintain ejectment were 
Doe dem . B.ughes v. Dyeball (3) and Krishnarav 
Yashvant v. Vasudeo Apaji Ghotikar (4) in 
which there was no delay by the tenant in 
suing the trespasser and, therefore, no possi¬ 
bility of such an inference as seems to arise 
in the present case. 

Counsel for the appellants contends that 
on the fact3 found by the District Judge the 
plaiutiffs have no title. It, is not disputed 
that the Inamdar of the land was the Swami 
of Chaphal and the plaintiffs attempted to 
prove a permanent lease by the Swami in 
their favour. The proof failed as the lease 
was held to be a forgery. The payments 
made by the plaintiffs for the land while 
their possession continued are held to have 
been made either to Ramchandra, the 
Khatedar, or to the village officers as assess¬ 
ment and not as rent. These facts, it is 
contended, show no tenancy by the plaintiffs 
and prove that the title is and was actually 
in the Swami. The defendants are entitled 
to rely on the jus tertii appearing from the 
facts adduced by the plaintiff to defeat his 
claim; see Doe dem. Carter v. Barnard (5). 

(3) (1829) Mood, and Malk. 346; 3 Car. & P. 610 

(4) 8 B. 371. 

(5) (1849) 13 Q. B. 945; 18 L. J. Q. B 306; 13 Jur, 
915; 116 E. R. 1524; 78 R, R. 564. 
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Defendants’ counsel also relies upon Nagle v. 
Shea (6) in which it was held that the 
defendant in ejectment, might set up and 
prove jus terlii. Sir Frederick Pollock, 
in Pollock and Wright on Possession, page 
98, thinks this case conflicts with Daiiscn y. 
Gent (7). The passage in Brain well B.’s 
judgment in that case is not clear owing to 
the equivocal useof the pronoun “he”,but here 
at all events the plaintiffs’ own case discloses 
the us tertii and brings the case within 
Dos dem. Carter v. Barnard (5). In this connec¬ 
tion we may observe that Jeffries v. (treat 
Western Railway Company (8), relied upon 
by I he Court, in All v. Bachuhibi (9) to show 
that a ins tertii cannot be set up in a suit, 
for possession, was an action in trover for 

chattels. 

In our opinion the plaintiffs have failed 
to prove title, that is, a present right to 
possession of the land in suit.. 

There are, moreover, facts found which 
ahow that Raghunath Ramohandra was the 
plaintiff’s 'superior holder’, as that tei m is 
defined by the Land Revenue Code, and in 
that capacity Rsghnnath Ramchandra got. 
decrees in assistance suits against the plain¬ 
tiffs in 1899 and 1900 uuder section 8G of 
that Code. Jt is no answer to say, as does 
the District Judge, that the decisions were 
ex parte and the plaintiffs did net appear. 
These proceedings together with the fact 
that Raghunath Ramchandra and since 
him the defendants have been the Khatedais 
of the lauds in suit aie evidence of a title in 
the defendants which must prevail against 
the failure of the plaintiffs to prove any title. 

We reverse that decree and dismiss the 

suit with costs throughout. 

Decree revetsed. 


(()) (1874) Jr. flop. 8 C. L. 224. 

(7) (1857) 26 L. .I. Ex. 122; l II. X. 744; 2 Jur. 
(N. b ) 3*12; 5 W. R. 22!); 28 L. T. (o. s.) 21)1; 10S R. 
R. 804. 

(8) (1850) 5 Kl. and 111. 802; 25 L. .). Q.. B. 107; 2 
Jur. (N.s.» 230; 4 W. R. 201; U'J E. R. 080; 20 L. T 
(o.s.) 214; 101 R. R. 753. 

(9) 5 Bom. L. R. 204. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 35 of 1912. 

July 9, 1913. 

Present :—Sir Lawrence Jenkins, Kt., 

Chief Justice, and Justice Sir Asutosh 

Mookerjee, Kr. 

BENGAL PROVINCIAL RAILWAY — 
Defendant (Appellant in Second Appeal) — 

Appellant 

lersus 

GOPI MOHAN SINGH —Plaint.kf — 
(Respondent in Second Appeal) — 

Respon dent. 

Railway accident—Damage to plaintiffs carriage — 
Date at level crossing left open — Damage bg defendant’s 
train—Negligence of dejendant—Contributory negligence 
of plaintiff. 

Tho plaintiff sued for damages on the allegation 
that a train of the defendant company ran into and 
damaged the plaintiff’s carriage) as it was crossing 
tho defendant company’s line. Tho evidence showed 
that there was a gate at this level crossing where the 
accident occurred and that this gate was left open; 

Held, (1) that there was an invitation to all coiners 
that the lino could be crossed with safety: 

( 2 ) that there was, therefore, ample evidence to sup¬ 
port tho limling of negligence against the defendant; and 

(3) that there was no contributory nogligeuce 
on tho part of the plaintiff. 

Appeal from the judgment, of Mr. Justice 
D. Chat ter jee, dated Feburary 27th, 191*2, in 
Second Appeal No. 1863 of 1910. 

Babu Provash Chandra Sfitra , for the 
Appellant. 

Babu Rira Lai Sony a I, for the Respondent. 
JUDGMENT.—This is an appeal uuder 
claiuse 15 of the Letters Patent from a judg¬ 
ment of Mr. Justice Digambar Chatrerjee 
confirming the decree of tire lower Appellate 
Con rt. 

The suit was one brought by the plain¬ 
tiff against a Railway Company for damages. 
The cause of action alleged was that a train 
cf t be dt fer dant Compai y ran into and da¬ 
maged the plaintiff’s carriage as it was 
cicasing the defendant. Company’s line. The 
question, there? re, turns upon whether or 
not t her e was negligence on the part of the 
defendant Company, and if so, whether or 
not there was a contributory negligence on 
the part of the plaintiff. As this case comes 
before the High Court by way of second 
appeal, we cannot disturb any finding of 
fact, it there was any evidence to anppmt. it. 
The fudge of the lower Appella'o Court has 
c\ mo tot lu conclusion that the proximate causj 
oi i he damage to the plaintiff 's carriage was 


V a i. XXIII] INDIAN CASES. 739 


PRESIDENT, VASILS’ ASSOCIATION, HIGH COURT, 

the running of the train aganist the carriage, 
and he finds that there was negligence on 
the part of the defendant Company. The 
evidence shews that there was a gate at 
this level crossing where the accident 
occurred and that this gate was left opeu. 
There was thus an invitation to all comers 
to cross* the line an intimation that it 
could be crossed with safety. There is, 
therefore, ample evidence to support the 
finding of negligence against the defend¬ 
ant Company and it cannot be disturbed. 

Then, was there contributory negligence on 
the part of the plaintiff? There again we 
have the finding of the lower Appellate Court 
that there was not, for the learned .Judge 
of that Court excludes the running of the 
carriage across the line, as he term9 it, as 
being a cause of the accident, and that expres¬ 
sion in the context in which it appears 
amounts to a negation by the Court of any 
contributory negligence on the part of the 
plaintiff. 

The result then is that we have negligence 
proved to the satisfaction of the lower 
Appellate Court on materials which justify 
that finding, and contributory negligence on 
the part of the plaintiff not proved to the 
satisfaction of that Court. The result is that 
the claim in the suit is established. 

Then remains to be seen whether damages 
are proved. The evidence in support of those 
damages has been criticised before os, and it has 
been suggested that there has been no damage. 
We have not gone through the evidence: nor 
is it necessary that we should do so, because 
we accept the finding of the lower Appel¬ 
late Court that Rs. 316 has been proved to 
have been spent by the plaintiff in repair¬ 
ing his carriage. This clearly establishes 
damages resulting from the tort of theoefend- 
ant Company. 

This appeal, therefore, in my opinion 

must be dismissed with costs. 

Appeal dismissed. 


MADRAS V. A VAKIL. 

MADRAS HIGH. COURT. 

Civil Miscellaneous Petition No. 585 op 

1914. 

March 20, 1914. 

Present: —Sir Charles Arnold White. Kr., 
Chief Justice, Mr. Justice Sankaran Na ; r and 

Mr. Justice Oldfield. 

The PRESIDENT, VAKILS’ 
ASSOCIATION, HIGH COURT, MADRAS 

—Petitioner 

versus 

A VAKIL OF THE HIGH COURT— 

Respondent. 

Letter .s Patent , Madras , cl. 10— Vakil—Professional 
misconduct—Suggestion by Vakil that he can influ¬ 
ence Judge by improper ineans. 

A Vakil is guilty of professional misconduct merit¬ 
ing more than a mere warning for suggesting that 
he is in a position to influence a Judge by indirect 
and improper means. 

Petitioo praying that in the circumstances 
stated therein the High Court will be pleased 
to take action in the matter of the conduct 
of a Vakil of the High Court under clause 
10 of the Letters Patent. 

Mr. M.O. Parthas irathy Aiyangar instructed 
by Mr. G. S. Ramachandra Aiyer , for the 
Vakil. 

The Advocate General , Amicus Ourite. 

ORDER. 

White, C. J.—This matter comes before 
us on a resolution of the Council of the 
Vakils’ Association with reference to a letter 
written on the 21rd July 1912 by a Vakil 
of this Court. By direction of this Court 
the matter was inquired into by the Council 
of the Vakils’ Association and the Vakil 
was asked by the Council to submit an 
explanation that he might have in con¬ 
nection with the writing of this letter. At 
a meeting of the Council ot the Association 
held on the 22nd February 1913, the follow¬ 
ing resolution was passed: “Resolved that 
taking all the facts in the explanation to 
be true, this Council is of opinion that 
the Vakil is guilty of grave professional 
misconduct in writiog the letter, dated 

23rd July 1912, to S. Madhuvayyar, private 
Vakil, Kumbakonam. It is, therefore, re¬ 
quested that this Honourable Court may 
be graciously pleased to take action against 
the said Vakil under section 10 of the 
Letters Patent.” 

In dealing with th:3 case wo proceed on 
the same assumption as that adopted by 
the Vakils’ Association, namely, that “the 
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facts in the explanation are true.” The 
letter as translated is in these terras: — 

“Please destroy this after perusal. Many 
crores of prostrations. Your letter to hand, 

I am glad I have got it.” (This sentence, 
“your letter to hand, I am glad I have got 
it” does not appear in the translation of 
the letter which is before us, but we may 
take it that this is an accurate translation 
of the sentence. It is the translation 
suggested by the Yakil’s counsel, Mr. 
Parthasarathy Aiyangar). Then the letter 
goes on: The Tirukkavaloor incendiarism 

case is to come on for trial before Singara- 
velu Mudaliar Avergal, the Sub-Magistrate. 
The said Mudaliar was a Sub-Magistrate 
here at Tanjore. He was previously the 
Sub-Magistrate of Kumbakonam Town. He 
was a particular friend of mine when he 
was here. I need not write to you more. 
You will know it if you go over here to the 
town and make enquiries. I shall by all 
means positively secure advantage to our 
side. However great be the Yakii that may 
appear, what I shall be able to achieve 


before the said Sub-Magistrate will be 
different. I shall tell you that if you 
come in person. I intend going to Mannar- 
gudi on the 30th instant. You may see 
me positively if you come here on Friday 
the 2bth instant. Or if you intimate the 
time of your arrival l shall remain iu 
town. I may perhaps go to Kumbakonam 
on the 25th instant. I shall then see you. 
I intend going to Mannargudi on the 27th 
instant. We shall surely succeed in the 
aforesaid case, and there need he no 
anxiety. Please get me engaged as Vakil. 
Ask the Sub-Magistrate too if you please. 
I solicit a reply in any case.” The explan¬ 
ation of the Yakii which we take to be true 


as regards all statements of fact, is this: — 
“In regard to the letter dated 23rd Jii 
1912 I beg to state as follows:—About Ju 
end or July beginning 1912 Mr. Madhuvi 
a private \ akil, approached me on behalf 
Tirukkavaloor party in what is called t 
Tirukkavaloor arson case, and propos 
certain terms which I accepted. As he h 
not brought the records with him, he s» 
he would go to me subsequently with t 
party and the records. A few days lat 
Mr. Madhuvier wrote to me a letter whi 
unfortunately I have not preserved, ’to t 
following effect, as far ns I am able 


recollect its contents:—‘The clients agreed 
to engage you on the terms settled, but 
are now hesitating on the ground of some 
information that the old Magistrate has 
been transferred and the new Magistrate 
is said to have had a difference and con¬ 
sequent misunderstanding with you. The 
informant seems to have said -that the 
Magistrate himself gave him the informa¬ 
tion. The clients are afraid that they might 
lose a good case by engaging one who was 
not on good terms with the Magistrate. I 
assured the clients that it could not be so 
but they were still hesitating and considering 
if it would not be better to go to a Yakii 
of longer standing. Please write to me if 
the information is untrue and also what 
you think of the case. I shall speak to the 
clients and then go to you with them.* It 
was in reply to this letter that I wrote the 
letter in question. I had a difference with 
one Mr. E. Singaravelu Mudaliar, Sub- 
Magistrate of Valangiman, but not with the 
Singaravelu Mudaliar who was to be the new 
Sub-Magistrate of the Court. My relations 
with the latter were good and were kuown 
to be such at Tanjore where he was pre¬ 
viously Magistrate. Far from the case being 
lost to the clients by engaging me I thought 
I would be more advantageous to the 
party as I had appeared before him on 
previous occasions and known his ways, and 
as I had accidentally come to know of 
certain facts regarding that case which 
would be useful to the party and which 
would not be available to others. This was 
what l conveyed in the letter iu question 
and asked him to go and see me with a 
view to tell him what, information 1 had 
about the case. I also told him that he 
might verify from the Magistrate himself 
that. I had no difference and no misunder¬ 
standing with him. As the letter was a 
reply to Mr. Madhuvier’s to remove a mis¬ 
apprehension I advised him to tear it off.*’ 
The Yakii has been r epresented before ns 
by a very experienced Advocate of this Court. 
The Advocate* General was requested to 
appear in support of the notice to show cause. 
He lias, however, as amicus curias urged before 
us that this is a case in which we ought 
not to take action under the Letters Patent, 
Mo lmve considered the letter with great 
care by the light of the explanation. If 
I could read the letter as nothing more 
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than a statement that the report referred 
to in the letter, to which the letter of 
the Vakil purports to be a reply, was untrue, 
and if the rest of the Vakil’s letter could be 
regarded as nothing more than a glorifying 
of himself and of his own professional 
powers, I may be of opinion that the letter, 
though not in good taste, did not constitute 
an act of professional misconduct. To ray 
mind, however, the letter is something a 
great deal more than a statement that it 
was not true that the relations between the 
Vakil and the Magistrate, who was about to 
try the case in which the Vakil hoped to 
appear, were strained with boastful obser¬ 
vations thrown in. As I read the letter it 
appears to me that the writer of the letter 
intended to convey to the mind of the private 
Vakil to whom the letter was written that 
the writer was in a position to influence the 
Magistrate by indirect and improper means. 
If that is the right view of the letter, no one 
can coutend for one moment that it does 
not constitute an act of professional mis¬ 
conduct on the part of the Vakil. Having 
arrived at the conclusion that the Vakil was 
guilty of an act of professional misconduct, 
we have considered whether we can accede 
to the request put forward by Mr. Parthasa- 
rathi Aiyaugar that a caution to the Vakil 
would meet the requirements of the case. 
We find ourselves unable to accede to the 
request. We have come to the conclusion 
that the imposing of a period of suspension 
is necessary and the order of the Court is 

that Mr. a Vakjl of this Court, be 

suspended from practice for three months 
from this date. 

Sankaran Nair, J.—1 agree. 

Oldfield, J.— I agree. 

» 

Vakil suspended. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 356S of 1911. 

March 31, 1914. 

Present : — Mr. Justice Coxe and 
Mr. Justice Imam. 

CHHATTUR DHARI CHOWDHURY 

AND ANOTHER — DEFENDANTS 1ST PARTY — 

Appellants 
t ersus 

GAYA PROSAD SINGH— Plaint.ff 

and others —Defendants 2nd pahtf_ 

Respondents. 

Mortgage—Suit by first mortgagee without making 
second moitgagee party— Purchase by first mortgagee — 
J>urchase by second mortgagee in suit on his mortgage 
previous to purchase by first mortgagee—Whether first 
mortgagee entitled to possession subject to second 
mortgagee's right to redeem. 

A first mortgagee, who has bought the mortgaged 
property in a suit upon his own mortgage, to wldch 
suit the second mortgagee was not a party, is en¬ 
titled to possession as against the second mort^a^ee 
though the latter had previously obtained possession 
by a sale under his own mortgage, as lie is merely en¬ 
titled to redeem the prior mortgage. 

Uar Pershad Lai v. Dalmardan Singh , 32 C. 891 
9 C. \V. N. 72S; 1 C. L. J. 371; and Ganga Das Bhnttar 
v. Jogendra Nath Mittra , 5 0. L. J. 315; 11 C. W. N. 
403, followed. 

Mulla Veettil Seethi Kutti v. Korambath Paruthooli 
Achutan Xair, 9 Ind. Cas. 513; (1911) 1 Af. \V\ 155 . 

21 i\I. L. J. 213; 9 M. L. T. 431, not followed. 

Appeal from the decree of the District 
Judge of Darbhanga, dated September ISth, 
1911, affirming that of the Munsif of 
Darbhanga, dated March 27th, 1911. 

FACTS.—This was a suit by a first 
mortgagee for possession of fi ve-gundu share of 
Mouzi. Herail which he had sold up in 
execution of a mortgage decree, dated the 
26th September 1907. The representatives 
of the original mortgagor were made 
parties, but they did not appear. The suit was, 
however, contested by the defendants first 
party who are second mortgagees. The 
mortgage-bonds of these defendants were of 
a subsequent date to those of the plain¬ 
tiff, but they had obtained a decree upon 
them on the 10th July 1906 and their sale 
certificate is dated the 23th November 
1907. The plaintiff did not take posses¬ 
sion till the 30th April 1909 and when 
he went to get his name registered in the 
Collectorate, he found the name of the 
defendants first party registered, aud on 
their objection his application wa9 dismissed. 
When the plaintiff sued upon his mort¬ 
gage, he did not make the second m3itgagees 
parties to the suit. 
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T! o first Court has given a decree for 
possession subject to the right of the defend¬ 
ants first, party to redeem, the amount to 
be paid by them to be settled by taking 
an account in their presence. The defend¬ 
ants first party not being satisfied with 
that decree appealed to the District Court, 
and raised the point that the suit for 
possession was barred by limitation. The 
Court on the appeal remarked as 

follows: — 

“The second point now urged is based 
upon very important decision of a Full Bench 
of the Madars High Court, in the case of 
Mulla Vittil Seetthi Kutti v. Korambnth 
Paruthooli Achuthan Nair (1). Tt 
lias been ruled in this case that the second 
mortgnere is totally unaffected by any suit 
brought by the first mortgagee to which 
he was not a party and that the first 
mortgagee is not entitled to a decree for pos¬ 
session subject to the right of the second 
mortgagee to redeem. 

“The judgments of the Calcutta High 
Court in similar circumstances are in the 
cases of Har Pershad Lai v. Dalmardan Singh 
(2), Qanga Das Bhattar v. Jogendra Nath 
Mittra (3), Jugdto Singh v. Habibulla Khan 
(4), which have been followed by the learned 
Munsif in this case. The Full Bench of the 
Madras High Court has disapproved of the 
views taken in these cases of the rights of the 
first and second mortgagees and have agreed 
with the view taken by Rampini, .1 , in the 
case of Har Far shad Lai v. Dalmardan Singh 
(2) which was overr uled by t lie two other 
.Justices who delivered judgments in that 
case. According to Mr. .Justice Rampini’s 
view and that of the Madras High Court, 
the light, of the first mortgagee to sue the 
second mortgagee for* possession would date 
from the due date of his bond, the decree and 
sale which followed being of no effect against 
the second mortgagee. On this view, the 
present case would be bar r ed, as being brought, 
over twelve years after the due date of 
respondent’s bond. Appellant's Pleader asks 
this Court to follow the Madras High Court, 
rather than the Calcutta rulings because 
their ruling is based upon rulings of the 


(1) 9 I rid. Cas. 513; (J9in 1 M. W. N. 1< 
.!. 213; 9 M. L. T. 131. 

(2) 32 C. 891; 9 O. \V. X. 728; 1 C. L. .1. 

(3) 5 C. L. .1. 315; 1 1 0. W. X. -103. 

(-U GO. L. J. 512; 12 C. W. X. 107. 
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Privy Council, whioh were not considered by 
the Benches of the Calcutta High Court in 
the cases above-mentioned. I am bound to 
follow the Calcutta cases already mentioned 
and must, therefore, npbold the decision of 
the learned Munsif.” 

The Appellate Court dismissed the appeal 
with costs. The defendants first party 
appealed to the High Court. 

Babu Shoroshi Charan Mitra for the 
Appellants: —My client, not being party to the 
plaintiff’s previous suit, is not bound by the 
decree and the sale thereon. In Times Ohander 
Sircar v. Zahnr Fatima (5) the Privy Council 
held that the second mortgagee was notaffeoted . 
by the proceedings held in his absence. 
The second mortgagee was allowed to redeem 
on the basis of the mortgage aud not on 
the basis of the decree. When plaintiff 
brought, the suit, the equity of redemption 
had passed to me; so plaintiff not having 
acquired by the sale the equity of redemption 
cannot sue for possession. See also Qobind Lai 
Roj/ v. Ramjanain Misser (6). The plain¬ 
tiff’s only remedy is to sue on the mortgage 
and such a suit, would not be barred. See 
Mulla Vittil Seethi Kutti v. Korambnth 
Paruthooli Achntnn Nair (l) and the cases cited 
therein. The cases in our Court. Har Pershad 
Lai v. Dalmurdar * Siyigh (2), Qanga Das Bhatt ir 
v. Jogendra Nath Mitter (3) and Jugdeo Singh 
v. Habibulla Khayi{ 4), being against the prin¬ 
ciple laid down by the Privy Council in 
several cases, should not be followed. 

Babu Shnchindra Prosad Ghoss , for the 
Respondent: 1 submit, the cases in onr Court 

are exactly in point and should be followed. 

JUDGMENT. 

Cox h, .1.—The fao s in this case as they 
have been laid before us are as follows* — 

The morl gagor-defendants mortgaged the 
property in suit to the plaintiff in September 
1896, the due date being in May 189 7. In 
June 1907 the plaintiffs sued on their mort¬ 
gage and obtained a decree on the 26th Sep¬ 
tember 1907. They pui chased the property 
in execution in April 1909. 

The moitgage of the mortgagee defendants 
was executed in 1S99. They sued on it in 
1906 and obtained a decree on the 13th 
J une 190 >. They purchased it in exeouti m 
on the 17th September 1907. 

The plaintiff did not make the mortgagee* 

defendants parties t<> hi* suit and found that 
IS 0. 104; 17 I. A. 201. 

(G) 21 C. 70; 20 1. A. 105. 
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they had been registered as owners of the 
property. He brought this suit for recovery 
of the property with an alternative prayer 
that the defendants might, if necessary, be 
given an opportunity to redeem. The 
Courts below have decreed the suit. 

The mortgagee-defendants have appealed 
and on their behalf it is argued, relying on 
Mulla Vittil Seethi Kutti v. Koramb'-th 
Paruthooii Achutan Nair (1), that his 
rights are unaffected by the plaintiff s 
decree to which he was not a party, 
and all that the plaintiff can do is to sue 
him on the mortgage, a proceeding which 
is now barred. This view is opposed to the 
decisions in Har Parshad Lai v. Dalmardan 
Singh (2) and Oanga Dus Shatter v. Jogendra 
Nath Mittra (3). It is not impossible that 
these rulings may have to be considered 
further, but the present is certainly not 
a case for dissenting from them, when the 
defendant’s purchase was made just at the 
time that the plaintiff was suing on his 
mortgage. 

The appeal must be dismissed, but in the 
circumstances of the case 1 would not allow 
costs. 

Imam, J.— I agree. 


Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Ciyil Application No. 81 ok 1912. 

. July 27, 1913. 

Present'. —Mr. Pratt, J. C., and 
- Mr. Kemp, A. J. C. 

TAHILRAM MANIRAM — Applicants 

versus 

J. A. BLACKWELL and others— 

Opponents. 

Civil Procedure Code (Act V of 1908), s, 109, cl. (c) 
—Certificate for leave to appeal to Privy Council , 
when granted. 

Under section 109, clause (c) of the Civil Procedure 
Code a certificate for leave to appeal to His Majesty 
in Council should be granted only in cases in which 
the decision is of general importance or affect? any 
lar^e body of persons or threatens the religious or 
civil rights of any class of the community, and not 
where it is to serve as a precedent for similar subse¬ 
quent cases. 


under 

clause 

under 


Mr. Wadhumal Oodharam , for the Applicant. 
Mr. Dipchand Ghandumal , Jor the Oppo¬ 
nents. 

JUDGMENT.—This is a petition for a 
certificate under section 109, clause (c), of the 
Code of Civil Procedure (Act V of 1908) 
for leave to appeal to Hi9 Majesty in 
Council against the decree of the Appellate 
Court, dated 9th September 1912, passed 
in aD appeal from the Additional Judicial 

Commissioner of Sind. 

It, is admitted that the matter in dis¬ 
pute is helow the appealable valae. The 
petitioner, however, approaches us 
clause (c) of section 109. That 
refers to cases where the matter is 
the appealable value or is not measurable 
in money. It is admitted that the subject- 
matter in this case is measurable in money. 

In order to bring himself withiu the 
terms of clause (c), the petitioner must 
satisfy us that the case is a fit one for appeal. 

Now it is not every decision the correctness 
of which is doubtful that entitles a petitioner 
to a certificate. It could scarcely be 
expected in the vast majority of cases 
that the Court, which passed the decree 

would consider its decision doubtful. It 
is impossible to lay down with precision 
in what cases a certificate should be 

granted under clause (c). At, most 
we can say that cases in which the deci¬ 
sion is of general importance or affects 
any large body of persons or threatens 
the religious or civil rights of any class of 
the community might fairly be ranged 

within the category in which a certificate might 
properly be granted. Any decision which 
might form part of the case-law for subse¬ 
quent cases of a similar kind is not necessarily 
a fit one for a certificate. 

What then was decided in the appeal 

against which the petitioner prays for this 
certificate ? The Appeal Court (Pratt, 
J. C. and Fawcett, A. J. C.), I find, decided 
the following points, viz., (D a right of 
re-sale for the purchaser’s default is an 
implied term in every contract for the 
sale of land; (2) where a writing which 
has been materially altered, according to 
the principle laid down in Sutfell v. The 
Bank of England (1), is not itself relied on as 

(l;) (1882) 9 Q B. 555; 51 L. J. Q. -101; 47 L. T. 
140; ^0 W. K. 932; 46 J. P. 500. 
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the agreement on which the plaintiff sues, 
but merely as the communication of the 
acceptance of it, such writing can be put 
in evidence for the purpose of proving the 
agreement, (3) on the pleadings, that plaintiff 
had set forth in his plaint the case referred 
to in (2). 

Now I wish to safeguard myself against 
any expression of opinion as to the cor¬ 
rectness or otherwise of these findings. 
It might be that the writing relied on in 
(2) as a communication of an acceptance was 
the acceptance itself and thereby in conjunc¬ 
tion with the prior offer in writing formed 
the contract. If that were so, it might 
bo contended with some show of reason 
that the writing containing the contract 
had been altered in a material respect and 
could not, therefore, be relied on by the 
plaintiff. This discussion is, however, real¬ 
ly by the way. What we have to consider 
is whether the points raised in the case 
render it a fit one for a certificate. The 
third point turned on a construction of the 
pleadings in the particular case and 
cannot, therefore, be considered as a matter 
of general importance. The second point 
turned on the construction and effect 
of a particular document in negotiations for 
a contract and the effect of the deoision 
on this point is restricted to the facts of 
this particular case. The first point does 
not affect any portion of the community. It 
merely lays down the law with regard 
to the vendor’s right to ascertain his 
damages in a particular way as regards all 
persons who may enter into a contract for 
the sale or purchase of land. It does not 
affect any existing class or section of the 
community. 

It is true that the respondents in the 
appeal were found to have altered the 
Kabula , but this cannot give a grouud 
for a certificate to the petitioner-appellant. 

I am, therefore, of opinion the petitioner 
has not made out a case for a certificate. 

Certificate refused. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 1102 op 1912 

and 1396 of 1912. 

March 20, 1914. 

Fresent: —Mr. Justice Coxe and 
Mr. Justice Imam. 

BAIDYA NATH DUTT and another — 
Plaintiffs—Appellants 

r ersus 

In No. 1102. 

JAWAHIR MANDAL and others— 

Defendants 

In No. 1396. 

BRIJ LAL MANDER and another— 
Defendants—Respondents. 

Bengal Tenancy Act (VIII of 1835), s. 52 — 
Landlord and Tenant— Suit for additional rent for 
increased area—Excess oj land found in tenant's ios- 
session — Standards o/ measurement same on both occa¬ 
sions— Allowance for difference in systems of measure¬ 
ment, if to be granted. 

In a suit for additional rent for excess area, where 
it is found that the standards of measurement were the 
same on both tho occasions, when the land was first 
let out and when tho excess area was discovered, and 
that there 1ms been an increased area in the posses¬ 
sion of the tenant, tho Court is not entitlod to allow 
any deduction on tho grouud of difference in the sys- 
terns of measurement. 

Lalchi Naratn Sarongi v. Sri Ram Chundra Bhunya 
11 Tml. Cas. 212; 14 C. L. J. 146; 15 C. W. N. 921, 
distinguished. 

Appeal from the decree of the District 
Judge of Bhagulpore, dated February 3rd, 
1912, modifying that of the First Muusif of 
that, place, dated April 12th, 1911. 

FACTS.—The plaintiffs have brought 
this suit, to recover arrears of rent together 
with cesses and interest from 1314 to 1317 at 
an annual rent of Rs. 387 0 6 only. In this 
suit, the plaintiffs claim additional rent for 
excess land. 

The defendants plead that they hold 146 
Bighas 4} cottas of land under the plaintiffs, 
but tnat the land has never been measured, aud 
that- the plaintiffs cannot recover any rent in 
addition to the rent of Rs. 321.4 9 men¬ 
tioned in the kabuhat which they executed 
in favour of the plaintiff. There were other 
pleas which are not necessary for this report. 

Upon this plea the first Court remarked 
as follows: — 

By the kabuhat , defendants stipulated to 
pay additional rent for excess land. The 
kabnliat further showed that 146 bighas, 
i ottas of land was settled with defendants at 
a certain late per bigha. The khewat, 
Exhibit 4, showed that the defendants hplc( 
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excess land. According to the plaintiffs the 
defendants have encroached upon plaintiffs’ 
fallow land and this accounts for the increase 
in the area of land held by the defendants. 
The learned Pleader for the defendants has 
relied on the case reported as Qouri 

Pattra v. H. R. Reily (1). But that 
case is of little help to the defendant in the 
present suit. The defendant in his deposi¬ 
tion admits that the zemindars previously 
measured thisland, and in kabuliat the number 
of plots by previous measurement was given. 
Therefore, in the present case, there can be 
no doubt as to the land for which rent was 
paid. It is admitted by defendant that 
Bahor khat adjoins his holding and that 
portion of it has become filled up and oultur- 
able. L find that the defendants have 
included in their holding the zemindars' fallow 
land and khas land. It is, therefore, clear 
that the defendants are liable to pay addi¬ 
tional rent for excess land. 
******** 

“I find that the defendants hold 178 bighas 
2 cottas 15 dhms of land under the plaintiffs 
and are liable to pay rent at Rs. 387-0-6 

as stated in the plaint.” 

The defendants appealed to the District 
Court. They contended that there had been 
no proper proof of a previous measurement, 
or of any encroachment by the tenants, and 
that the identity of the standard of measure- 
ment used in ascertaining the previous and 
present areas had not been proved. But the 

District Court held as follows: 

“It is clear that there was a measure¬ 
ment by which the areas were ascertained 
for the assessing of rents, and that the rent 
previously paid was assessed on an area so 
ascertained. The standard of measurement, 
as it appears from the kabuliat , is the same 
as that of the Cadestral Settlement. Evi¬ 
dence has been given to show encroachment, 
and it is admitted that a certain khal which 
was situated on the border of seme of the 
lands, has been brought under cultivation. 
There was evidently opportunity for encroach¬ 
ment upon this khal , as well as upon other 
waste lands, which are mentioned^ in t le 
‘boandaries given in the kabuliat. Gonsi er- 
ing the nature of the suit, I think there is 
sufficient basis for the assessment of additional 


rents. 

* * * 



* 


* 



(1) 20 C. 579. 


“Then it is urged that a deduction ought 
to have been given for difference in systems 
of measurement. In this connection the 
case reported as Lakhi Narnia Snrongi v. Sri 
Ram Chandra Bhunya (2) has been cited, and 
I think it would be reasonable to give a 
deduction of 10 per cent, as was given in 
that case. Similar deductions are always 
given in oases under section 52 by the Settle¬ 
ment Department. The appeal should 
succeed on this poinf: in calculating the 
additional rent, a deduction of 10 per cent, 
should be allow-ed.” 

From that decision the plaintiffs appealed 
to the High Court. 

Babu Umaknli Mukherjee (with him Babu 
Manomohnn Dutt ), for the Appellants: The 
lower Appellate Court found as a fact that 
under the kabuliat the defendants held 146 
bighas odd land, as per measurement which 
was found to be correct; and the Settlement 
Officer afterwards found that the area was 
more than that. Consequently I am entitled 
to get additional rent for the increased area. 
The standards of measurement being the 
same on both occasions and the tenants 
having opportunity to encroach upon other 
lauds, I am clearly eutitled to a decree for 
rent in respect of the exoess land. There 
was no reason shown by the lower Appellate 
for allowing the deduction of 10 per oent. He 
distinguished Lakhi Narain Sarongi v. Sri Ram 
Chandra Bhunya (2) and cited an unreported 
iudgmentof Mr. Justice Coxe sitting singly, 
Umacharan Bose v. Bansi Munder (3). In 
that case the Court below found that the 
tenant was in possession of excess land but 
gave a certain allowance to the tenant in 
accordance with the practice of the Revenue 
Authorities. Mr. Justice Coxe held that the 
case must be decided in accordance with the 
contraot by which the relations between the 
parties were governed and as there was 
nothing in that contract authorizing the 
allowance, they could not be granted. 

Babu Naresh Chandra Sinha , for the Re¬ 
spondents: The deduction has been granted 
on equitable grounds. It is the practice of 
the Revenue Authorities to grant an 
allowance to cover any difference which 
there may be in the systems of measure- 

(2) II Ind. Cag. 212; 15 C. W. X. 921; 14 C. L. J. 
146. 

(3) Second Appeals Nos. 849 and 850 of 1910, de¬ 
cided on 22nd May 1911. 
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men t. Therefore the allowance ought to be 

allowed. 

JUDGMENT. 

In S. A. No. 1102 op 1912. 

This appeal arises out of a suit for re- 
covery of rent for a certain area of land 
found to be held by the defendants in excess 
of the land leased to them. It appears that 
the defendants’ tenancy was originally 
measured as being 146, bighns in area, the 
rent being so much a bigha and now 
at the survey operations the tenancy has 
been found to be 178 bighns. The landlords 
accordingly sued for increased rent under 
section 52 of the Bengal Tenancy Act. 
Everything has been found in their favour 
by the learned District Judge but he l as 
allowed a deduction of ten per cent, on the 
ground of difference in the systems of 
measurement. In Appeal No. 1396 of 1912, 
which is a similar case, this deduction is said 
to have been made on equitable grounds. In 
granting a deduction th6 learned District 
Judge relied on the case of Lahhi Nirain Sarongi 
v. Sri Ram Chandra hhunya ( 2). But in tl at 
case there was a finding of fact which was 
binding on this Court in second appeal 
that the original measurement, was not 
accurate, and there is no such finding of 
fact in the present case. Of course if the 
learned District Judge had found that, ihe 
former measurement, had not been pioved 
to be accurate he might well have held that, 
the alleged increase in the area had not. been 
proved to exist.. But the learned Distiict. 
Judge came to no such finding. Ho saj s: 
“It is clear that there was a measurement 1 y 
which the areas were ascertained for t he asses¬ 
sing of rents and that, t he rent, previously paid 
was assessed on anarea soascertained.” There 
is no finding in the judgment, that, the 
original measurement, was inaccurate and it, 
certainly cannot be assumed, without, some 
proof of the fact, that, when a landlord has 
leased his land to a tenant, at. so much a 
bigha and has measured the land to 
asceitain the amount of rent, he has under¬ 
estimated the area on which the lent is 
assessed. On the findings of the learned Dis¬ 
trict Judge it appears to me that, he was not. 
entitled to interfere with the decision of the 
Mnnsif. 

'Ihe appeal is accordingly allowed, the 

decree of the lower Appellate Com t. is set 
aside and that of the first Court- restored. 


The appellants will be entitled to their 
costs in this Court and in the lower Appel¬ 
late Court. 

In S. A. No. 1396 op 1912. 

The judgment in Second Appeal No. 1102 
of 1912 governs this case also except that 
the appellants will be entitled to their costs 
in the lower Appellate Court as their cross- 
objection in that. Court failed. 

Appeal allows J. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3844 op 1910. 

March 19, 1914. 

Present :—Mr. Justice Woodroffe and 
Mr. Justice Walmsley. 

RAM KANAI SHAHA BHUN1A 
and others —Defendants—Appellants 

versus 

CHANDRA BALI DAS1— Plaintikp— 

Respondent. 

Civil Procedure Code (Act V of 190S), s. 100 — Second 
appeal — Findings oj fact — Erroneous view of law — 
Interference by High Court. 

Findings of fact of a lower Appellate Court are 
conclusive in second appeal. But if those findings 
have been arrived at on an erroneous view of the 
law, the High Court will interfere. 

One A, who was carrying or about to curry on 
a business, made over the whole of his properties, 
including even his homestead, to His wife, the plaintiff, 
by a hibba namah; and it was assorted in answer to 
the claim of the wife that this was done either with 
the intention of defrauding or with the effect of 
defrauding A’s creditors. The lower Appellate Court 
said that, in the absence of a single- word by the 
witnesses of A that the gift by him was not a bona 
tide transfer, it could not hold that it was a fraudu¬ 
lent ti ansfor: 

Held , that the facts to which the witnesses could 
depose were facts from which an inference might, or 
might not, be drawn upon the issue raised in the 
case; and the fact that they did not state in so many 
words that, the document was fraudulent made no 
difference. 

Held, further , that it was sufficient to show that the 
hibbanamah was executed with the intention or with 
the effect of defrauding creditors generally, that is, 
creditors whose debts wore not in existence at the time 
of the execution of the hibba namah but might subse¬ 
quently accrue, and it could not be said that the 
hibba namah was not fraudulent, because it was not 
devised with the intention of defrauding creditors 
whose debts were not in existence at the date of its 
execution. 

Appeal from the decree of the Third 
bub-Judge of Dacca, dated August. 31st, 1910, 

loversing that of the Second Munsif of 
Muushigunj, dated January 29th, 1910. 
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FACTS.—The lower Appellate Court was 
of opinion that the natural inclination of 
the plaintiff’s husband to provide for his wife 
aud children entitled him to make under any 
circumstances the hibbanamah , even against 
the claims of his then or subsequent creditors, 
and that Court did not consider many of the 
chief circumstances which should be looked 
into in order to ascertain whether the 
document was a void transaction or not. 
The High Court in second appeal set aside 
the judgment of the lower Appellate Court 
and remanded the case to that Court for 
re-1 rial. 

Babus Jogesh Chandra Roy and Hem 
Chandra Sen , for the Appellants. 

Babu Troylokya Nath Ghose , for the 
Respondent. 

JUDGMENT. 

Woodroffe, J.—Doubtless the Judge’s 
findings of fact are conclusive in second 
appeal. But if those findings have been 
arrived at on an erroneous view of the law 
applicable to them, then this Court must 
interfere. 

This is a case in which it is alleged that 
the husband of the plaintiff, who was carry¬ 
ing on, or about to carry on, a business 
(which is not clear), made over the whole of 
his properties, including even his homestead, 
to his wife, the plaintiff; aud it is asserted 
in answer to the claim of the wife that 
this was done, either with the intention of 
defrauding, or with the effect of defrauding, 
her husband’s creditors. I have said the 
whole of the properties, as I bear in mind 
the statement in the judgment of the Munsif 
where he says:—“By this transaction, if done 
in good faith, the defendant No. 5 was going 
to divest himself of whatever right, title and 
interest he had in the joint family immove¬ 
able property, including even his share in 
the homestead.” It is not clear, however, 
whether or not this hibbanamah included 
the moveable properties. I may here state 
with regard to the defendant No. 5, 
respondent, that he has died since the filing 
of this appeal. But the appeal has been 
withdrawn as against him. 

The Munsif went with great care into a 
number of the facts of this case; and an 
appeal was lodged, which, in the first 
instance, was heard ex 'pane. Subsequently, 
on the respondent’s application, the appeal 
w£? restored and heard in the presence of 


both parties. As the learned Subordinate 
Judge in his second judgment refers to 
his previous judgment, and decrees the 
apppal upon grounds stated in both judg¬ 
ments, it is necessary to read the two judg¬ 
ments (which are not altogether consistent) 
together. It does not appear to me that 
these judgments are satisfactory either as 
statements of fact or of law; and there are 
some statements in them which have scarcely 
been attempted to be supported before us. 
The impression left in my mind by the 
language of some of the passages, to which 1 
shall refer, is that the learned Subordinate 
Judge did not, in deciding the case, correct¬ 
ly understand what the law relating to 
transfer to defraud creditors was. In his 
first judgment exception has been taken to 
the fact that the Judge does not find that the 
hibbanamah had been destroyed by fire. 
With regard to this it has been said that 
the point was not challenged. Then the 
learned Judge proceeds to say this:—“The 
defendants have examined only two witnesses; 
and they do not say a word as to plaintiff 
not being in possession, or that it was a 
fraudulent transfer. In the absence of a 
single word to the effect that it was not a 
bona iide transfer, I fail to see why it should 
be held that it was fraudulent transfer.” 
It is obvious that the facts to which the 
witnesses could depose w 7 ere facts from 
which an inference might, or might not, be 
drawn upon the issue raised in this case; and 
the fact that they did not, as the learned Judge 
says, state in so many words that the docu¬ 
ment was fraudulent is neither here nor 
there. Then the learned Subordinate Judge 
says that “there is absolutely no evidenoe 
that at the time of the hibbanamah the 
defendant No. 5 had any debt at all,” a state¬ 
ment which is repeated in a subsequent part 
of his judgment. But in the second judgment 
(with which the first judgment is incorporated) 
he says this: “Rajaui, the husband of the 
plaintiff, had been carrying on a business in 
Madangauj from before, jointly with others, 
and although there is no direct evidence of 
his being involved in debts at the time of the 
hibbanamah , there can be no doubt that either 
he had debts, or that he apprehended 
difficulties, and that on that account he felt 
it necessary to make the transfer.” Theu 
to report to the first judgment, the Judge 
Tooiois out that * he defendants Nos. 1 to 4 
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became the creditors of the defendant No. 5 
loDg after the execution of the hibbanamah , 
and in his second judgment he says: Most 
of the cases cited had reference to debts 
existing at the time of the transfer. The 
present, defendants did not become creditors 
of Rajani until long after, and it cannot be 
said that the object of the gift was to defeat 
the just claims of these men.” 

It has been contended on behalf of the 
appellant that this is an incorrect statement 
of the law, and that the learned Subordinate 
Judge, in this and other passages of his 
judgment, appears to have thought that the 
hibbanamah was not fraudulent because 
it was not devised with the intention of 
defrauding the present defendants, whose 
debt was not in existence at the date of its 
execution; and it is contended that it is 
sufficient to show, on the other hand, that 
the hibbanamah was executed with the 
intention or with the effect of defrauding 
creditors generally, that is, creditors whose 
debt was not in existence at the time of 
the execution of the hibbanamah , but might 
subsequently accrue. The learned Pleader, 
for the respondents, has contended that by 
this statement and the subsequent statement 
in the judgment (namely, that “the 
business lasted till five years ago and it 
cannot be supposed that Rajani foresaw the 
necessity to borrow from these defendants 
some twenty years before”) the learned 
►Subordinate Judge was merely dealing with 
some circumstances of fact and not with any 
rule of law. But I cannot, on the face 
of this judgment, say that the passage is 
not capable of the construction which is 
placed upon it by the learned Pleader for 
the appellants. 

Then, the learned Judge has taken ex¬ 
ception to the reliance placed by the 
Munsif on three documents (Exhibits A, 
B and C) which, he holds, were admitted in 
violation of the provisions of the Code of 
Civil Procedure. It. appears from the re¬ 
cord before us that these documents were 
admitted without, objection. 

Then, the learned Judge says: “Much 
stress is laid on the fact, that even the home¬ 
stead was included in the gift. But, 1 think 

it should be the first, care of Rajani to see 
that his young wife and infant son were 
not turned out in the streets homeless” 
And the learned Judge seems to have been of 


opinion that the natural inclination of the 
plaintiff’s husband to provide for his wife and 
children entitled him to make, under any cir¬ 
cumstances, the hibbanamah , even against the 
claims of his then or subsequent, creditors. 
The learned Judge in his judgment does not 
appear to have considered many of the chief 
circumstances which should be looked into 
in order to ascertain whether the document 
was a void transaction or not, such as an 
inquiry into the financial position of the 
plaintiff’s husband at, the time of the execution 
of < 1)3 liibbanamali ; whether it is a fact that 
tlie husband made over the whole of his pro¬ 
perties or the bulk of them to his wife or 
whether, in making the hibbanamah , be 
reserved properties to meet the possible 
claims of his creditors, or those who might 
become bis creditors in the course of these 
trading operations; and if be, whether in¬ 
debted or not, contemplated, at the time 
of making the hibbanamah , a state of things 
which might result from his being unable 
to pay bis just debts. Was he, in short, 
in a position in which the law allowed him 
to make this hibbanamah so that it could 
b8 said that the plaintiff’s claim to the 
properties covered thereby is substantiated? 
These and other material circumstances to 
bo considered do not appear to have engaged 
the attention of the learned Subordinate 
Judge. Strictly speaking, as the documents 
A, B and 0, upon which the Munsif has 
laid great stress, were admitted, as I have 
said, without, objection, the respondent would 
not be entitled to the order which I propose 
to make. As, however, the appellant, has noob¬ 
jection and these documents weie admittedly 
received at a very late stage of the case and 
as it appears to me to be doubtful whether 
all the facts which are material to the 
decision of this case have been considered 
1 think we may give the respondent 
another opportunity of affording that ex¬ 
planation with regard to these documents 
which the learned Subordinate Judge 
holds that she has been deprived of. The 
Judge states in his judgment, that these 
documents were put in evidence in order to 
take the plaintiff by surprise, and not, to 
allow her to explain them away* The 
Pleader for the appellants has no objection 
P* the plaintiff* respondent having the 

opportunity of which the learned Judge 
Bays she has beeu deprived. 
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The order, therefore, which I propose to 
make, is to set aside the judgment and decree 
of the lower Appellate Court and direct 
that the case may be re-heard by the Sub¬ 
ordinate Judge, on the evidence which has 
already been taken and upon such evidence 
as the parties may give under the order 
which I would now make: and that order is 
that the plaintiff-respondent may adduce 
such evidence as she wishes in respect of 
the documents A, B and C referred to in 
the Munsif’s judgment, and that defendants- 
appellants may give such further evidence 
as may be necessary by reason of the addi- 
tionalevidencegiven on behalf of the plaintiff. 
And on such additional evidence (if any) 
given by either, or both parties, as well as 
upon the evidence already on the record, the 
appeal will be re-heard. The costs of this 
appeal will abide the result of the re-hearing 
of the suit on appeal. 

The additional evidence which is allowed to 
be given by the present order may be taken 
either by the lower Appellate Court itself, 
or by such other Court as it may direct. 

Walmsley, J. — I agree. 

Appeal allowed ; Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1631 of 1911 

April 2, 1914. 

Present :—Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 
VA1KUNTARAMA PILLAI minor bv 
guardian MUTHAMMAL— Defendant— 

Appellant 

V€T8U8 

ATHIMOOLAM CHETTIAR- Plaintiff- 

Respondent. 

Contract Act (IX of 1872), s. 11 —Contract by minor 
void — Fraud—Misrepresentation —Transfer by minor’s 
creditor — Estoppel. 

Contracts by minors are void; the only ground, on 
which equity interferes to make a person of full 
age return money or property which lie obtained 
during minority, is fraud. 

Where a minor obtains money by misrepresenting 
his age, that amounts to fraud and he may be made 
to refund it. A minor who mortgaged his property 
representing himself to be a major is not estopped 
from subsequently pleading his minority. 

Levene v. Brougham , 25 T. L. R. 265; 53 S. J. 243; 
In re Jones, Ex parte Jones, 18 Ch. D. 109; 29 W. R. 
747; 50 L. J. Ch. 673; 45 L. T. 193; Stock v. Wilson, 
(1913) 2 K. B. 235; 82 L. J. K. B. 598; 108 L. T. 834; 
20 Manson 129; 29 T. L. R. 352; and Ex parte The 
Unity Joint Stock Mutual Banking Association ; In re 


King, 3 De G. A J. 63; 27 L. J. Bk. 33; 4 Jur. (n. s.) 
12.>7; 6 W. R. 640 ; 44 E. R. 1192, followed. 

The same rule has also been adopted in India. 
Mohom Bibee v, Dharmodas Ghose , 30 C. 539; 5 Bom. 
L. R. 421; 7 C. W. X. 441; 30 I.A. 114 (P.C.); Thurston 
y. Nottingham Permanent Benefit Building Society , 
(1902) 1 Ch. 1; 71 L. J. Ch. 83; 50 W. R. 179; 86 L. T. 
3o; 18 T. L. R. 135 and Kanhai Lai v. Bnbu Pam 8 
lad. Cas. 888; 8 A. L. J. 1058, followed. 

Holmes v. Penny , 3 K. & J. 90 at p. 100; 24 L. J. Ch. 

179; 3 Jur. (x. s.) 80; 5 W. R. 132; 69 E. R. 1035; 112 
R. K. 49, distinguished. 

A. R. Krishna C hefty v. Yellaichami The van 12 
Ind. Cas. 568; 37 M. 38 at p. 44; 10 M. L. T 385- 
(1911) 2 W. X. 461; 21 M. L. J. 1077, followed. 

Per Sadasiva Aiyar, J. 

Quaere-. Whether a future creditor can get rid of 

a viodable but real transfer under section 33 of Act 

IV of 1882? 


Second appeal agaiust the decree of the 
District. Court of Tinnevelly, in Appeal Suit 
No. 418 of 1910, preferred against that 
of the Court of the District Munsif of 
Tinnevelly, in Original Suit No. 596 of 1906. 

Mr 0. V. Ananthalrishna Aiyar, for the 
Appellant. 

Mr. T. R. Ramachandra Aiyar (with him 
Mr. M. B. Doraisami Aiyangar ), for the Re¬ 
spondents. 


JUDGMENT. 

Wallis, J.—This is a suit by the plaintiff 
on a mortgage executed by the 1st defendant 
during minority in favour of the third defend¬ 
ant who transferred it to the 4th defendant 
who again transferred it to the plaintiff. 
The transfer by the 3rd to the 4th defend¬ 
ant was attested by the 1st defendant 
after he had attained majority. Before 
the date of the attestation but after he at¬ 
tained majority, the 1st defendant executed 
a settlement transferring all his property 
to his mother and wife on behalf of his 
minor son, stipulating only for maintenance 
for himself. The District Judge has found 
that the settlement w r as intended to be opera¬ 
tive, but that it was executed by the 1st 
defendant with intent to defeat and delay 
his creditors, and there is no ground for 
questioning these findings. But he has also 
found that the plaintiff was a person 
defrauded, defeated cr delayed by the settle¬ 
ment, so as to be entitled to set it aside 
under section 53 of the Transfer of Property 
Act. From the decision an appeal has been 
preferred by the sod, the 2nd defendant. 
It has been contended before us that the 
1st defendant at the date of the settlement 
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was a debtor of the 3rd defendant for the 
money advauced to him on mortgage daring 
minority, as he was bound to refund it. 
Where a minor has obtained money by 
misrepresenting his age, that amounts to 
fraud and he may be made to refund it, 
but I think it is now settled that, in the 
absence of fraud, a refund cannot be ordered. 
This would appear to have been the rule 
in England even before the lofauts Relief 
Act of 1874, which makes contracts entered 
into by minors void by Statute as the 
Contract Act does in India. In England 
there is an express decision of the 
point by the Court of Appeal in Levene v. 
Brougham (1), and the earlier decision of the 
Court of Appeal, In re Jones , Ex parte Jones 


(2) to which Sir 
is to the same 
been reviewed 
Stocks v. Wilson 
an examination 
the ground, on 
make a person 


George Jessel was a party 
effect. All the cases have 
recently by Lush, J., in 

(3), where it is shown on 
of all the authorities that 
which equity interferes to 
of full age return money 
or property which he obtained duriug 
minority, is fraud. In that oase as in the 
earlier case of Ex parte , The Unity Joint Stock 
Mutual Banking Association ; In re King (4), 
fraud was found and a return ordered. As 
regards Indian cases it seems sufficient to 
refer to the well-known decision in Mohori 
Bibee v. Dharmodas Qhose (5) in which their 
Lordships held that minors’ contracts are 
void and not voidable and that section 65 
of the Indian Contract Act has no applica¬ 
tion to them and in which they cited with 
approval the observations of Romer, L. .1., 
in Thurston v Nottingham Permanent Benefit 
Building Society (6): 1 A Court of Equity 

cannot say that it is equitable to oompel 
a person to pay any moneys in respect jf 
a transaction whioli, as against, that person, 
the Legislature has declared to be void.” 
That is to say in the absenso of fraud, 

an infant is not estopped from pleading 

(1) 25 T. L. R. 265; 53 K. .T. 243. 

(2) 18 Oh. D. 101); 21) \V. R. 747; 50 L. J. Cli. 673; 
45 L. T. 193. 


(3) (1913) 2 K. B. 235; 82 L. J. K. B. 598; 10S T. 
L. R. 834 20 Manson 129; 29 T. L. R. 352. 

(4) 3 DoG. & .1. 63; 27 L. J. Bk. 33; 4 Jar (x s ) 
1257; 6 VV. R. 640; 44 K. R. 1192. 

(5) 30 C. 539; 5 Bom. L. R. 421; 7 O. \V N 441 . an 
I. A. 114 (P. 0.). 

(6) (1902) 1 Oh. 1; /I L j. Uli S3; ;.u . R 

L. T. 35; 1ST. L.R. 135. 


minority in answer to a suit for the return 
of the money advanced to him daring 
minority. This has also been expressly 
decided by the Allahabad High Court in 
Kanhai Lai v. Babu Ram (7). The finding 
in the present case is that there was no 
fraud or misrepresentation by the minor 
as to his age when he borrowed on a 
mortgage from the 3rd defendant. Con¬ 
sequently he could not then have been 
ordered to refund, and, therefore, the 3rd 
defendant was not one of his creditors at 
the date of the settlement. Both the lower 
Courts, however, have held that this does 
not debar the plaintiff from setting aside 
the settlement. The District Munsif relies 
on the fact that the 1st defendant always 
treated the 3rd defendant as a creditor, 
endorsed payments on the mortgage after 
he attained majority, attested its transfer 
to the 4th defendant, lastly admitted the 
plaintiff’s claim in this suit. The District 
Judge apparently takes the same view. 
Now as regards the present question, the 
admission of the 1st defendant during the 
suit cannot give the plaintiff the right to 
set aside the settlement, as against the 2nd 
defendant. It. has not been found, or 
contended before us, that, the settlement 
was void on the ground that it was 
intended to defraud subsequent creditors 
aa distinct from creditors existing at the 
date of the settlement, and in these cir¬ 
cumstances it. appears unnecessary to con¬ 
sider whether the plaintiff would be entitled 
as a subsequent creditor by estoppel of 
the 1st defendant, to avoid it.. The plaiutiff 

was not creditor of the 1st defendant at 

t.ho date of the settlement. There is no 

doubi. a dictum in Holmes v. Penney (8) 
that, where debtor makes a settlement in 
fraud of bis creditors and pays them off 
and a newset of creditors stand in their places 
the settlement would be void against them also, 
but this proceeds upon the language of the 
Statute of Elizabeth, which is for the 
protection of ‘ creditors or others,” not 

creditors” only, which words are not 
reproduced in the Transfer of Property Act., 
and besides the plaintiff in this oase cannot 



t * ) s I ml. ('as. SSS; 8 A. L. .1. 1058. 

to! 3 K. A .1. 94 at p. 100; 26 L. J. Ob. 179; 

•• *•) SO; 5 W. R. 132; 69 E. R. 1035; 112 R. R. 


8 Jur. 
49. 
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"be said to stand in the place of the 
creditors at the date of the settlement. In 
these circumstances I think the plaintiff 
is not entitled to set aside the settlement 
and that the appeal must be allowed and 
the suit as against the 2nd defendant and 
the plaint second schedule property is 
dismissed with costs throughout. The memo, 
of objection is dismissed with costs. 

Sadasiya Aiyar, J.—I entirely agree. 

Even if the 1st defendant were estopped 
by some conduct of his from denying as 
against the 4th defendant, that he (1st 
defendant) owed money to the 3rd defend- 
ant on the mortgage deed, this would not 
create a real debt on the date when the 
estoppel arose. Estoppel only prevents a 
man from pleading the real state of facts, 
but does not make the false state of facts 
which the Court has got to assume as true 
(as between the estopped’ man and the 
man in whose favour the estoppel works) 
to become for all purposes a true state of 
facts. So far as the 2nd defendant was 
concerned, no such debt as he was bound 
to discharge by the obligation imposed 
under the Hindu law on a Hindu son 
really arose at any time even after the 
date of the settlement, by reason merely 
of his father’s becoming estopped by the 
said father’s conduct from denying that he 
owed a debt to the 3rd defendant or to 
the 3rd defendant’s assignee (4th defendant). 
An estoppel cannot overrule a plain pro¬ 
vision of law £see A. P. Krishna Chetty v. 
Welhichansi Thevan (9)]. In this case, the 
plain statutory provision that a minor is 
incompetent to incur a contractual debt 
cannot be overruled by an estoppel. The 
4th defendant does not actually become a 
subsequent creditor or a prior creditor by 
reason of the estoppel, but the 1st defend¬ 
ant is estopped from denying that there 
was a prior debt due by him to the third 
defendant, and that estoppel wcrks in 
favour of the 4th defendant and against the 
1st defendant. In this view, it is unnecessary 
to go into the question whether a future 
creditor can get rid of a voidable but real 
transfer under section 53 of Act IV of 1882: 
that is a question on which I feel grave 
doubts whether the current of authorities is 

(9) 12 Ind. Cas. 568; 37 M. 38 at p. 44; 10 M. L. T. 
385; (1911) 2 M. W. N. 461; 21 M. L. J. 1077. 


really consistent and whether the observa¬ 
tions in some of the decisions are sound 
and in consonance with justice and con¬ 
venience. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 33 of 1912. 

July 25, 1913. 

Present :—Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 

The SINGER MANUFACTURING Co., 

LIMITED— Applicants 

versus 

GOBIND son of KRISHIN— Opponent. 

Hire-purchase agreement—Conditions not fulfilled — 
Sale. 

A hire-purchase agreement is not an agreement of 
sale until the conditions specified therein are ful¬ 
filled. 

Copal v. Sorabji, 6 Bom. L. R. 871, followed. 

Application for revision against the deci¬ 
sion of the Subordinate Judge, Shikarpur. 

Mr, Nadirshah N.\ for the Appellant. 

JUDGMENT.— Plaintiff in this case had 
given a sewi D g machine to the first defendant 
on hire-purchase agreement. Defendants made 
default in paying instalments and the 
plaintiff rescinded the agreement and sued 
for the recovery of his machine or its 
price and the balance of hire due. The 

Small Cause Court Judge gave the plaintiff 
a decree for the difference between the price 
of the machine and the amount, of hire already 
paid. In doing so he appeared to have treated 
the agreement as one of purchase. This 
was an error, for the agreement is not an 
agreement of sale until the conditions 
specified therein are fulfilled —See Gopal v. 
Sorahii ( 1 ). In this case the conditions 
not having been fulfilled, agreement should 
have been treated simply as an agreement 
of hire and relief given on that footing. 
The error is, no doubt, an error of law 
aud we think we are justified in interfering in 
this case, for this type of agreement is one 
frequently used and well known in the trade 
and it is important that it should be correctly 
construed by the Courts. 

(1) 6 Bom. L. R. 871. 
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Wf* acem dingly vary tho decree of tho 
loner Court and direct the defendants to 
pay plaintiffs the sura of Rs. 13-7-10 and that 
they should either restore the machine to 
the plaintiffs within one month or pay 
them the sum of Rs. 85 for its value. 
Interest at 0 per cent, from the date of suit 
to date of paymer.t. 

Application allowed with cost*. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1776 of 1911. 

February 27, 1914. 

Present :—Mr. Justice Sankaran Nair and 

Mr. Justice Tyabji. 

RASOOU BEE and others—Defendants— 

Appellants 

versus 

MADARI MAHALDAR GULAM KASIM 
SAHIB and others — Plaintiffs— 

R ESPONDENTS. 

Muhammadan Law—Gift — Hibn-bil-iwn/. — Iliha- 

ba-shart-ul-iwaz— DeUrerij of possession nccessin/. 

Gifts under Muhammadan haw, whether of the 
naturo of Htba-bil-iicaz or Hiba.ba-shartail-iwaz, aro 
not valid without delivery of possession. 

Khajoornnesn v. Roushan Jchan, 2 (\ 184: 26\V. U. 
36; 3 I. A. 291, (distinguished). 

A h iba-bil-t ivnz is a ift which has been completed 
and for which an iwaz or return has been accepted. 
It consists of two gifts (l) the original gift and (ii) 
the reciprocal gift and both are subject to the law of 
gift pure and simple, audit postulates the comple¬ 
tion of both tlieso gifts. 

A hiba-ha-shart-ul-iwas is a gift the legal incident 
of which is that the two parties agree to make an ex¬ 
change of the properties forming tho subject of the 
two gifts and after mutual possession has been 
taken neither party can revoke the transfer. 

Second appeal against tho decree of the 
Court, of the Subordinate Judge of Knrnool 
in Appeal Suit No. 174 of 19.)S, preferred 
against that of the (Vuit of tho District. 
Mnnsif of Kurnool in Original Suit. No ‘>90 
of 1907. 

Mr. H. Bala'rtriehna lino , for the Appel¬ 
lant. 

Mr. Mahomed Ibrahim , for tho Respond¬ 
ent. 

JUDGMENT. 

Sankaran Nair, J.— I he lands m suit 
belong to a ?m sque and were hold by the 


plaintiffs* grandfather on its behalf. On 
his death his three daughters entered into an 
agreement for tho division of produce amoDgsfc 
themselves with a condition, that on the 
failure of issue of any one of them that share 
should go to the rest. (Exhibit A). The 
plaintiffs’ case is that the line of Makka Bi, 
one of the three sisters became extinct when 
her son Hayath Sahib died, and they were- 
entitled to recover the property. That event, 
however, happened more than 14 years ago 
In order to get over the plea of limitation, 
the plaintiffs alleged that Karim Bi, the 
widow of Hayath Sahib, held the property 
with their consent and she has surrendered 
her interest (Exhibit. C). The finding of the 
lower Appellate Court is against the plaintiffs 
on the point that Karim Bi held with 
plaintiffs’ consent, and the plaintiffs’ claim 
based on Exhibit, A was, therefore, held to 
be barred by limitation. In second appeal 
the plaintiffs’ claim on this ground has not 
been pressed on us. 

But the Subordinate Judge holds that her 
surrender or gift, Exhibit C, is valid to the 
extent, of her interest in the property which 
comes to 172/768 of the property, and he 
has given the plaintiffs a decree for that 
share. But he does not notice the fact that 
possession was not given, if it. conld he 
given of this fractional share; and the gift is, 
therefore, invalid under the Muhammadan 
Law. His decree, therefore, in so far as it 
is based on Exhibit C, cannot be sop- 
poited. 

The Subordinate Judge alsoholds apparent¬ 
ly that the plaintiffs are entitled to recover 
as heirs of Karim Bi apart from Exhibit C, 
Tho answer is that the ownership was 
not in Karim Bi and the plaintiffs are only 
entitled to recover, if at all, on behalf of 
tho mosque; and they did not. sue as her 
heii s and this was for the obvious reason 
that, in that case they will he bonud by her 

mortgage in favour of the plaintiffs. 

1 ho plaintiff s claim entirely fails aud 
the suit must be dismissed. The parties 
will hear their own costs throughout. This 
will not, it is needless to say, affect, the right 
of the representatives of the mosque, whether 
plaint ITs oi nlheis, to claim possession or any 
ot her appiopiiate relief on its behalf. 

I YAr.ii, J.— 1 ho plaintiffs sue for posses¬ 
sion (fentain lanes. The 1st defendant 


Vol. XXIII] 


rXDIAN OASES. 


SOS 


RA800L BEE V . GULAM FA3IM. 

claims to be the mortgagee of these lands 
and sets up that Rs. 150 are still due on the 
mortgage to him and that he is entitled 
to keep possession, until he is re¬ 
deemed. The 2nd defendant seems to have 
been made a party by an order of the Court 

dated 24th July 1907. No relief was 

claimed against the 2nd defendant but he 
stated in his written statement: “The 
plaintiffs’ suit is neither just nor sustainable 
according to law. It is, therefore, prayed that 
the Court will be pleased to pass a decree 
dismissing the plaintiffs’ suit with costs and 
directing that the defendants’ costs be 
paid by the plaintiffs.” 

The plaintiffs support their claim in the 
first instance by a deed of gift, Exhibit C. 

The first point taken before us was that 
Exhibit C was of no effect because possession 
of the lands had not been transferred to the 
plaintiffs under Exhibit C. On behalf of 
the plaintiffs it was argued before us that 
Exhibit C must be considered to be a 
hiba-bil-iwaz or a hiba ba shart-ul-iwaz and 
that in that case transfer of possession 
would be unnecessary for giving effect to it. 
This argument proceeds on the fallacy that 
a hiba-bil-iwaz or a hiba-ba-shart-ul-iivaz can 
be completed without the possession of the 
subject of the gift being transferred, an 
argument which totally disregards the true 
nature of such transactions. The miscon¬ 
ception of the law includes an omission to 
notice that neither a hiba-bil iwaz nor a hiba - 
ba-shart-ul-iwaz consists of one disposition of 
property but each of them consists of at least 
two transactions. A hiba-bil-iwaz arises in 
a manner which may be illustrated as 
follows: — 

A makes a hiba (simple gift) to B and 
completes that gift by transferring the 
possession of the subject of the gift (e.g., a 
horse) to B; afterwards B makes a reciprocal 
gift to A (e.g., of a book) stating that this 
reciprocal gift is an iwaz (return) for the 
gift of the horse made by A to B ; thirdly , 
A accepts the second reciprocal gift of the 
book from B as an iwaz (return) for his 
original gift; fourthly , B transfers possession 
of the book, the subject of the iwaz (or 
return) to A. 

It is only after all these stages have been 
gone through and after possession has been 
mutually transferred of the horse and the 


book but not until then, nor otherwise* 
that the first gift of the horse by A to 
B can be called a hiba-bil-iwaz. Thus it 
will be seen that a hiba-bil-iwaz is nothing 
but a gift which has been completed and 
for which after it has been completed an 
iwaz ’ or return has been accepted. For 
hibabil-iwaz there have to be two complete 
gifts, each perfected by transfer of posses¬ 
sion. Each of these gifts, the original gift 
and the reciprocal gift or iwaz, i9 subject 
to the same incidents of law as a hiba or 
gift, pure and simple, the only distinction 
being that each of the two reciprocal gifts 
becomes irrevocable after completion: the 
distinction is only in the results or the legal 
incidents following the completed transac¬ 
tions. There is no room for any distinctions 
arising previous to the transaction being 
completed for a hiba-bil-iwaz postulates the 
completion of the two reciprocal gifts. The 
law is clearly laid down in the texts and 
I need only cite the following sentences 
from Baillie’s Digest of Muhammadan Law, 
first Edition, page 584: An iwaz is with¬ 

out any difference of opinion between ‘our* 

masters a gift nb initio .All 

the conditions of gift are applicable to the 
iwaz." The nature of hiba-bil-iwaz is also 
indicated by the expression itself which 
means a hiba with a return, i. e., a gift for 
which a return has been made. 

A hiba-ba shart-ul iwaz is slightly different. 
A hiba-ba-shart-ul-iwaz starts with a gift. 
But at the time of making the gift, ( e.g ., of a 
horse) the donor, A , makes it a condition 
that the donee, B will make a reciprocal 
gift (e g., of a book). Such a gift (of the 
horse) by A is nonetheless a gift, (though 
there is a condition annexed to it) and the 
gift is not valid unless possession of the 
horse is transferred to S by B , on the 

other hand, is not bound to fulfil the condi¬ 
tion on which A has made the gift and if 
he doe9 not fulfill it, the gift of the horse 
will still continue in force (assuming that 
it has been completed) unless A validly 
revokes it. 

!f, on the other hand, B performs the con¬ 
dition, and makes a reciprocal gift ( i.e ., gives 
the iwaz) of the book to A and A accepts 
the book as return or iwaz , nonetheless the 
second reciprocal gift, cf the book is governed 
by the law of gifts, a-d is not complete 
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unless B transfers the subject of the reciprocal 
gift (the book) to A. Where all these stages 
have been completed, in the case of hiba-ba - 
shart-ul iwaz , the result is that A has trans¬ 
ferred certain property (the horse) to B and 
B has transferred certain property (the 
book) to A, each by way of gift. But after 
these transfers have been completed by pos¬ 
session, subjects of the gifts and of the iwaz 
being given and taken in each case, the legal 
incidents in the case of a hiba-ba-shart-ul-iwaz 
are as though A and B had agreed to make an 
exchange of the properties forming the 
subjects of the two gifts, or as though A and 
B had reciprocally purchased from each other 
the subjects of the two gifts, i.e., that B had 
purchased the horse from A and A had 
purchased the book from B. 

The law as to hiba-ba-shart-ul-iwaz is also 
found in Baillie’s Digest first Edition, pages 
534 to 535, from which the following passages 
may be extracted. ‘The second kind of 
iwaz is that which is stipulated for in the 
contract of gift.All the con¬ 

ditions of gift attach to the iwiz in the 

beginning.Property is not 

established in it before possession; aud each 
of the parties may refuse delivery. But 
after mutual possession has been taken, the 
effect is that of sale; hence, neither of the 
parties can recall what was his (i.e., after 
“mutual possession has been taken neither 
party can revoke or caucel the trausfer of 
the ownership of the articles or property 
mutually transferred.) Pre-emption is estab¬ 
lished by the transaction; and each of the 
parties may return for a fault the thing of 
which he took possession.** It is unneces¬ 
sary to refer to any reported cases, though 
it may be that loose dicta and unguarded 
statements are occasionally to be found 
showing that the law relating to hiba biUiwaz 
and hiba-ba-shurt nl iwaz is frequently mis¬ 
apprehended. 1 must, however, draw atten¬ 
tion to the fact that the head-note in 
Khajooroonissa v. Roushan Jehan (1) 
inaccurate, it seems to state as a ruling of the 
Privy Council what was merely a reference 
to an argument which was not accepted- 
see pages 197, 198. 

The legal incidents after transfer of the 
property has taken place in the case of 

(1) 2 C. 18-t; 20 W. R. 36; 3 I. A. 201. 


hiba^biUiwaz and hiba-ba-shart-uUiwaz must 
be distinguished from the rules in accordanoe 
with which the transactions ought to be given 
effect to in the first instance, or which, in 
other words, are required for completing the 
transactions. 

It is, therefore, clear that the plaintiffs 
cannot succeed on the strength of Exhibit 
C without proving that they had been 
given possession of the properties in 
question. 

The next ground on which the plaintiffs 
claim to succeed is that they are the heirs 
of a person referred to, in the pleadings, as 
Davidee Yale Shali Sahib. In the lower 
Courts the suit seems to have been decided 
on the basis that the property should devolve 
on the persons entitled to succeed as the 
heirs of the said Shali Sahib; the decree 
under appeal proceeds on the basis that 
the property must be treated as his private 
property and the rights of the plaintiffs 
have beon determined accordingly. 

When, however, the pleadings are re¬ 
ferred to, I find it stated both in the plaint 
and the written statement of each of the 
defendants that the lands in question 
appertain to certain mosques. Under these 
circumstauces, it is difficult to understand 
how the Courts should have permitted the 
suit to proceed on the basis that the rights 
of the various parties to it were to be 
determined as though the lauds were held 
as private property subject to inheritance 
and liable to be partitioned. 

I find it impossible to deal with the ques¬ 
tion as to who is entitled to the possession 
of the properties which are the subjeot- 
matter of the suit, on the materials now 
before me, having regard to the ciroumstancea 
above referred to. The Advocate-General is 
not a party to the suit, aud there is no one 
who can in any way proteot. the interests 
of the mosque to which the lands have been 
admittedly dedicated or to claim appropriate 
relief on behalf of the mosque, whether by 
appointment of viuttcucali for the purpose 
of taking possession of the lauds or other¬ 
wise. It is obvious that these questions 
cannot be disposed of without its being 
determined what the nature of the subsist¬ 
ing trusts is and without haviug the charity 
properly represented before the Court, 
Ibis is greatly to be regretted, as it is 
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obvious from the pleadings that) it is the 
case of all the parties that gross breaches of 
trust have taken place. Under the circum¬ 
stances, however, it is only possible to order 
that the suit should be dismissed. 

All the parties will, however, bear their 
own costs throughout, for the reasons which 
I have indicated. 

Appeal allowed and 

suit dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 791 of 1912. 

April 9, 1914 

Present'. —Mr. Justice Tyabji and 
Mr. Justice Spencer. 

RAMASWAMI CHETTIAR— Plaintiff — 

Appellant 

versus 

SUNDARA REDDIAR and others— 
Defendants—Respondents. 

Mortgage-Consideration—Mortgage without consi¬ 
deration is inoperative. 

A mortgage without consideration is a nullity and, 
therefore,inoperative. It creates no charge on the 
property ancl cannot be enforced against a sub¬ 
sequent purchaser. 

Ranga Ayyar v. Srinivasa Ayyangar, 21 M. 56, dis¬ 
tinguished. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Ramnad at Madura, in Appeal Suit No. 96 
of 1911, preferred against that of the 
District Munsif of Srivilliputtur, in Original 

Suit No. 481 of 1910. . 

Mr. R. Kuppusawmi Aiyar , for the Appel- 
lant. 

Mr. 0. Y. Ananthakrishna Aiyar , for the 
Respondent. 

JUDGMENT.—The plaintiff sued for 
enforcement of a mortgage, Exhibit A, as 
against the purchaser from the mortgagor. 
It has been found that there was no con¬ 
sideration for the mortgage. It is argued 
before us that the mortgage nonetheless 
ubsisbs, inasmuch as it is a registered 
ttansaction, and it has been s own ia 
the transaction was a sham: that as it has 


not been found that there was any 
object for this transaction being entered 
into without having any effect and the 
charge is already created on the property, 
it must subsist on it when it is transferred 
to a purchaser from the mortgagor. Ranga 
Ayyar v. Srinivasa Ayingar (1) is relied 
upon for these contentions. There it was 
said that ‘ when a conveyance has been duly 
executed and registered by a competent per¬ 
son, it requires strong and clear evidence to 
justify a Court in holding that the parties 
did nob intend that any legal effect should 
be given to it. It needs to be proved that 
both parties had it in their minds that the 
deed should be a mere sham, aud in order 
to establish this proof, it ueeds to be shown 
for what purposes other than the ostensible 
one the deed was executed.” Bub these 
remarks were made, where circumstances 
were proved showing that the intention was 
to pass the title to the property to the wife 
and daughters of the transferor in order 
that the next heir of the transferor, who was 
at enmity with him, should be prevented from 
inheriting the property. Further, it must be 
pointed out that in that case the Court was 
dealing with the sales. When the owner¬ 
ship of property is purported to be passed 
by means of sale and from the attendant 
circumstances it can be inferred that the 
ostensible vendor wished to benefit the 
transferee so that section 81 of the Indian 
Trusts Act does not come into operation, 
the case may have a very different comp¬ 
lexion from where (as in the case before us) 
what is purported to be done is to create a 
charge on the property and there are no 
circumstances from which it can be inferred 
that a charge was intended to be created 
for a higher amount than the consideration 
which actually passed in order that the 
mortgagee may benefit by such charge being 
for the higher amount. The extent of the 
charge on the property would prima facie be 
measured by the actual consideration for 
securing which the charge was created and, 
when the consideration is found to be nil, 
the charge prima facie disappears. 

We are, therefore, of opinion that on the 
finding that no consideration passed and in 
the absence of such circumstances as we 
have referred to, the decree of the lower 

(1) 21 M. 56 
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Appellate Court, dismissing the plaintiff’s 
suit, was right. The appeal will, therefore, 
bo dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 1972 or 1911. 

January 15, 1914. 

rresent : — Sir Charles Arnold White, Kt., 
Chief Justice, Mr. Justice Sankaran 
Nairand Mr. Justice Oldfield. 

MANAViKRAMA Z A MORIN RAJA 
AVERGAL of C ALICU 1’ (died) and another 

— Defendants—Appellants 

versus 

R. P. AGHUTHA MENON— Plaintiff — 

Respondent. 

Limitation Act (IK of 1008), Sch. I , Art. 131— Re¬ 
covery of su>ns due under periodically recurring right _ 

l'rayer for declaration, whether made or not. 

Article 131 of Schedule I of the Limitation Act 

applies to suits brought to recovor sums due under a 

periodically recurring right (a) whothor thoro is a 

prayer for a declaration that tho plaintiff is entitled 

to such aright and (6) whether there is no such 
prayer. 

Second appeal against the 
Subordinate Judge of South 
Palghat, in Appeal Suit No. 
preferred against that of 

Munsifof Alatur, in Original 
of 1909. 

I his second appeal coming on for hearinc 

on th e 18th and 19th days of Septombe, 
J91d, upon perusing (lie grounds of appeal tlx 
judgments and decrees of the lower dppeilat. 
Court and the Court of lirst instance, ant 
the material papers in the suit and npo, 

ZT, nS 1 T Umen,a ° f Mr. T. H. llama 
Mr c" WuT’ v he 2U<I A PPM'nnt and o 
for'the R 7" Nnlr ’ for Mr. L. Hosanc 

for the Respondent and the case having stoot 
over for consideration till Friday, the 26th da, 

Tv»h P n’r 13 ' tl,e Coui ' t (Ayling an 
Tyabj., JJ.) made the following 

ORDUR OF REFERENCE 

4 TO A FULL BENCH 

Ati.ing, J.— I’ll.s was a suit f, 
of arrears of a,lima allowance C 

e, B ht y**™ with interest T|,„ n ° 0 
Hunsif decieed the claim f cr n '' s, " 0, 

,lef - 3 ! tvuc 


decree of the 
Malabar at 

997 of 1910, 

tho District 
Suit No. 33J: 


only, holding the rest of it to be barred by 
limitation, and gave interest at Rs. 10 per 
cent, from date of demand. The Subordinate 
Judge held that no part of the claim was 
time-barred and gave a decree for the allow¬ 
ance at the rate fixed by the District Munsif 
for the full period claimed, with interest 
at the same rate. Against this, the defend¬ 
ant appeals. 

The first point argued before us relates to 
the rate of allowance aud the award of 
interest. In neither respect do we see reasou 
to interfere. In oar opinion the evidence 
on record, though meagre, in the absence of 
anything to contradict it, justifies the findings 
of tho lower Courts as to the rate of allow¬ 
ance: and we are not disposed to interfere 
with the discretion of the lower Courts as to 
the award of iuterest or the rate thereof. 

The only other point is that of limitation. 

The District Munsif held the suit to be 

governed by Article 115 of Schedule I of 

the Limitation Act, while the Subordinate 

Judge considers Article 131 to be the one 

applicable. We may say at once that, in our 

opinion, Article 115 (for compensation for 

breach of contract, etc ,) certainly cannot be 

applied. I lie adimi allowance is described 

in the plaint as due to the plaiutiff’s t'ltioil 

from time immemorial: and even if we accept 

appellant’s contention that Exhibit A is the 

original grant (whish does not appear to 

be the case), it is still a case of grant, and 

not of contract. If Article 131 does not 

a PPL‘i the suit must be governed by Article 
1 ^ 0 • 

1 he real question is, however, whether 

Article 131 applies: and on this point thero 

appears to have been considerable difference 

of opinion in different Courts. The Article 
runs thus.— 

131. To establish a Twelve years. When the plain- 

periodically re- tiff is first re 

ourring right. fused the en- 

joyment of 

T the right. 

tn t.ie preseut. case it is not deuied that 

le . ^ ,e adima allowance is a 

periodically recurring one, but Mr. Rama- 

chandra Aiyar argues that this suit is rot 
one for tho establishment” of the right: 
V 1 recovery of amounts due nuder 

1 ik it. He contends that the Article only 
P* L suits brought for a declaration of 
* en ' 1 u ’ v recurring right: and points oat 
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that the plaint in this case contains no prayer 
for a declaration, bat asks for a decree for 
payment of a specified amount, being the 

arrears of the adima allowance. 

Onr attention is invited to Articles 128 and 
129: where a distinction is drawn between 
a suit for a declaration of right to mainten¬ 
ance, and a snit for arrears of maintenance. 
According to the appellant’s contention the 
phrase used in Article 131 “to establish” is 
equivalent to that in Article 129 ‘for a 
declaration of the right”. Respondent argues 
that the phrase “to eatablish” is intended 
to cover both classes of suits. We should 
be more inclined to adopt this view it the 
word used had been to enforce . 

On a consideration of the various Articles 
in the Schedule we should be disposed to hold 
Article 131 to be inapplicable: bat our atten¬ 
tion has been drawn to a series of rulings of 
this Court in support of the contrary view: 
Ramnad Zemindar v. Uorasami (1), Alubi v. 
Kunhi Bi (2) Balakrishna v. The Secretary 
of State for India (3) and Ratnamasari v. 
Akilandammal (4). 

The first of these, Rimnad Zemindar v. 
Dorasamf(l), calls for little remark, inasmuch 
as the decree which was the subject of appeal 
before the Court was merely one declaring 
the Ramnad Zemindari liable for a certaiu 
periodical payment, and not for any con¬ 
sequential relief. , . 

In the next case, however, l Alubi v. Runfn 
Bi (2)] the suit was not for a declaration 
of a recurring right, but for recovery of the 
actual amount payable thereunder, and the 
learned Judges said: “We think the plaintiff 
is entitled to recover twelve years rent or 
revenue up to date of suit under Article Id l 
as a reecriing right, and also under Article 
ld2 as money charged on land. rhis is a 
clear expression of opinion on the point 
nosv at issue; and all that can be said is, as 
there was a charge in that case, and Article 
132 applied, it was unnecessary for the 
decision of the cass to consider whether Article 

131 also applied. 

The next case is Balakrishna v. The Secretary 
of State for India 13). . This was a suit not for 
recovery of money, but to establish plaintiff s 

(1) 7 M. 341. 

(2) 10 M. llo. 

(3) 16 M. 294; 3 M. L. J. 98. # 

(4) 26 M. 291; 13 M. L. J. 27. 


right to certain yearly remissions and to have 
it declared that Government is not entitled 
to levy full assessment without granting 
those remissions”. The learned Judges held 

that Article 120, and not Article 131, applied. 
They said: “Article 131 applies only to 
those suits in which a decree for consequential 
relief is asked for by virtue of the periodically 
recurring right, aud in the present case no 
such relief has been asked, although the 
remission claimed has been refused from the 
year 1878. We must, therefore hold that 
Article 120 applies to this suit whioh was 
brought to obtain a merely declaratory 
decree.” 

This, again, is a distinct expression of 
opinion: though it appears to involve the 
somewhat surprising result that a man 
asking merely for a decree declaring his 
periodically recurring right must sue within 
six years under Article 120, whereas, if he 
asked for relief consequential on the said 
right, he coaid claim twelve years under 
Article 131. The starting point for limita¬ 
tion would presumably be the same in 
each case. 

The last case is Ratnamasari v. Akiland¬ 
ammal (4). The scope of Article 131 was 
not in issue, but Bhashyam Aiyangar, 
J., in the course of his judgment 
appears to hold that Article 131 is not 
confined to a declaratory suit, but may 
include one “for recovery of arrears due in 
respect of a periodically recurring right”. 
This remark is simply made in illustration of 
thelearned Judge’s argumenton another point. 

Two of these oases, Ramnad Zemindar v. 
Dorasami (1) and Ratnamasari v. Akiland¬ 
ammal (4), were considered by the Allah¬ 
abad High Court in Lachmi Narain v. Turab - 
TJn-Nissa (5), and expressly dissented from, 
though apparently under some misapprehen¬ 
sion of the true effect of the earlier case. 
The learned Judges preferred to bold that 
the language of Article 131 to establish 
a periodically recurring right” could not be 
extended to cases in which the plaintiff 
seeks to recover specific sums of money dne 
to him in respect of a periodically recurring 


right. 

The Calcutta High Court appears to take 

the same view, vide Kallar Roy v. Qanga 

Pershad Singh (6), in which they held that 

( 5 ) 14 lad. Gas. 505; 34 A. 246; 9 A. L. J. 29/. 

'(6) 33 C. 993. 
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a suit for recovery of arrears of malikanas 
where plaintiff does not seek to enforce a 
charge is governed by Article 115. It is to 
be noted, however, that Article 131 is not 
specifically referred to in the judgment. 

The Bombay High Court has held in 
Sakharam H'in v. Loxmipriya Tirtha Swami 
(7), that Article 131 does apply to a suit 
for arrears due under a periodically recur¬ 
ring right if brought against the person 
originally liable to pay. 

In this conflict of rulings, and, inclining 
as wo do to a view contrary to that taken in 
previous decisions of this Court, we feel 
constrained to refer the following question 
for the decision of a Full Beuch: 

Does Article 131 of Schedule I of the 
Limitation Act apply to suits brought to 
recover sums due under a periodically 
recurring right (a) where there is a prayer 
for a declaration that the plaintiff is entitled 
to such a right and (b) where there is no 
such prayer?” 

Tvabji, J.—1 agree. Article 131 of the 

Limitation Act seems to me to have been 

meant to apply only where (in the words 

of the Article) “the plaintiff has been refused 

the enjoyment of a periodically recurring 

right” aud he wishes to establish that such 

a right exists. The language of the Article 

does not seem to me to be appropriate to a 

suit for recovering sums that have become 

due under, or as a consequence of, such a 

right. Speaking with reference to the facts 

of this case it seems to me that the Article 

applies to this suit in so far as it has 

reference to the establishment of the right 

to the adima allowance; but that the Article 

does not refer to the claim for payment of 

the allowance already due under the right 

so established. The two questions are quite 

distinct and apart from the decisions cited 

by my learned brother. 1 should be inclined 

to doubt whether both were intended to be 

included within words which as I have said 

seem to me to be appropriate to only one 
of them. 

This second appeal coming on for hearing 
before the Full Benoh on the 5th January 
1914, upon perusing the grounds of appeal 
the judgment and decrees of the lower 
Appellate [Court and the Court of first 

(7) G Ind. Cas. 869; 34 B. 349 ; ] 2 Bom. L . It. m. 


instance and the material papers in the 
suit and the order of reference to a Full 
Bench and upon hearing the arguments of 
Mr. T . R. Krishnaswamy Aiyar , for Mr. T. 
R. Ramachandra Aiyar , Vakil for the 2nd 
Appellant, and of Mr. J. L. Rosario , Vakil for 
the Respondent, aud the case having stood 
over for consideration till this day, the Court 
expressed the following 

OPINION. 

White, C. J.—If this matter had been 
res Integra I should have been disposed 
to hold that Article 131 should be construed 
as applying to a suit brought for the pur¬ 
pose of obtaining an adjudication as to the 
existence of au alleged periodically recurring 
right, and not to a suit in which it was 
sought to recover moneys alleged to be due 
by reason of the alleged right. The ques¬ 
tion of the existence of the right is no 
doubt distinct from the question of the 
l ight to recover moneys if it is established 
that the right exists. It is, however, 
diificult to see why the period of limitation 
should not in both cases be the same, as it 
is in the ca9e of a suit for a declaration of 
a right to maintenance and in a suit for 
arrears of maintenance. If the contention 
of the appellant is well-founded, there is no 
Article which deals specifically with the 
period of limitation in the c*se of a suit 
to recover moneys due under an alleged 
periodically recurring right. There is force 
in the contention that, the use of the word 
establish * aud the fact that, there is only 
one Article in the case of a suit with reference 
to a periodically recurring right, and not 
two as in the case of suits based on an 
alleged right to maintenance (see Articles 
12b and 129), ndicate that the Legislatnre 
intended to deal with both classes of suits 
in Article 131. 1 am not prepared to dissent 

from the view indicated in the Madras cases 
referred to in the order of reference, a 
view which lias also been adopted by the 
Bombay High Court. See Sakharam Hari 
v. Laxmipriya Tirtha Swami (7). I would 
answer the question which has been referred 
to us in the affirmative. 

Sankaiun Nair, J,—The question is not 

fioo from doubt-. But I am not prepared 

to differ from the decisions of this Court 

aud I would, therefore, answer the question 
iu the affirmative. 
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Oldfield J.— I agree with the learned 
Chief Justice for the reasons stated by him. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2095 of 1911. 

March 6, 1914. 

Present :—Mr. Justice Coxe and 
Mr. Justice D. Chatterjee. 

BALDEO DUBE —Defendant No. 2 _ 

Appellant 

versus 

SHAMDHUR PANDE — Plaintiff— 

AND 0TBER8—DEEENDANTS- 

Respondents. 

Specific Relief Act (f of 1877 ), s. 42 —Discretion 

Suit for declaration — Suit by remote reversioner 
against Hindu widow—Declaration that deed of sale 
by widow void against plaintiff—Widow’s daughter , 
immediate reversioner , living—Suit, whether maintain¬ 
able—Where plaintiff old man of 50, daughter aged 18, 
whether suit should be decreed. 

A decree under section 42 of the SpeciGc Relief 
Act is only discretionary and the exercise of dis¬ 
cretion must depend upon the peculiar circumstances 
of each case. 

A suit by a remote reversioner, for a declaration 
that a deed of sale executed by a Hindu widow is 
without any legal necessity and, therefore, void and 
ineffectual as against the plaintiff, is maintainable 
even during the life-time of the immediate rever¬ 
sioner, the widow’s daughter. 

Abinash Chandra Mazumdar v. Hari Nath Shaha , 
32 C. 62; 9 C. W. X. 25, followed. 

But where the plaintiff is, an old man of 50 and 
the widow’s daughter, that is, the immediate re¬ 
versioner, is aged 18 or 19 years, and there is no 
chance of the plaintiff’s getting the property; 
the Court would be exercising a wise discretion if 
it dismissed the suit refusing to grant the declaration 
prayed for. 

Appeal from the decree of the District 
Judge of Saran, dated June 19tb, 1911, revers- 
ingthabof the Second Sub-Judge of that Dis¬ 
trict, dated February 15th, 1911. 

Mr. 1. o. Sen (with him Dr. Sarat Ohandra 
Basak and Babu Bipin Chandra Bose), for the 
Appellant:—Bhubani Kuer is the daughter of 
Mu8ammat Deonandi Kuer; her age is 
eighteen or nineteen years; after the death 
of Deonandi, Bhubani would succeed to the 
properties left by her father; she is married 
and has her husband living; the plaintiff 
being an old man has no chance of succeed¬ 
ing to the estate. In the plaint, the plaintiff 


concealed the very existence of Bhubani Kuer; 
the plaintiff came with a false case, ard the 
lower Appellate Court acted wrongly in 
exercising its discretion in granting a decree 
to the plaintiff. 

Babu Kalwant Sahai , for the Respondents: 

The sale was nob for legal necessity, but 
was a mere waste. Cited Abinash Chandra 
Mozumdar v. Hari Nath Shaha (1); and con¬ 
tended that the lower Appellate Court exer¬ 
cised a wise discretion with which the High 
Court should not interfere. The daughter and 
the mother are in the same camp. Referred 
to Upendra Na^ain Myti v. Gopse Nath Bera 

(2) and Isri Butt Koer v. Hansbutti Roerain 
\o) . 

JUDGMENT.—This was a suit for a de¬ 
claration that a deed of sale executed by one 
Musammat Deonandi Kuer was without any 
legal necessity and was void and ineffectual 
as against the plaintiff. It appears that 
Musammat Deonandi Kuer has a married 
daughter, aged eighteen or nineteen years, 
who would succeed to the property left by 
Deonandi’s husband before the present 

plaintiff. The learned Subordinate Judge 
who tried the case refused to grant a decree. 
He remarks:—“It must also be borne in 
mind that during the life-time of Bhubani 
Kuer the plaintiff has no chance of getting 
the property, and Bhubani Kuer is aged 18 
or 19 and the plaintiff is an old man of 50”. 
From this observation it appears that tbe 
learned Subordinate Judge exercised the 
discretion which is given him by section 42 
of the Specific Relief Act. When the case 
came up on appeal, the learned District Judge 
seems to have lost sight of the fact, that a 
decree under section 42 could only be 
granted in the exercise of his discretion. 
His findings in the case itself are very 
difficult to reconcile. In one place he says: 

The plaintiff can hardly say thatno consider¬ 
ation passed.” And in another he says* 
“The defects in the defendant’s evidence 
indicate that the sale is either a bogus 
transaction or an act of waste.” It is 
impossible to reconoile these separate findings. 

But it is not, in our opinion, necessary to 
go into that question or to come to any 

(1) 32 C. 62; 9 0. W. N. 25. 

(2) 9 C. 817; 12 C. L. ft. 356. 

(3) 10 C. 324 (P. C.); 13 C. L. R. 418; 10 I. A/lSO. 
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decision on the point whether the sale was 
good or bad. In the circumstances of the 
case we think that the learned Subordinate 
Judge exercised his discretion wisely in re¬ 
fusing this declaration and that the learued 
• District Judge was not right in interfering 
with that exercise of his discretion and indeed 
seems to have overlooked that there was any 
question of his discretion before him. 
Reference has been made to the case of 
Abinash Chandra Mazumdar v. TLari Nath 
Shaha (1). All that was held in that case 
was that a suit of this nature was maintain¬ 
able, and the learned Subordinate Judge was 
perfectly aware of that as appears from his 
judgment. The decision quoted shows that 
there has been considerable conflict of 
judicial opinion on this point, but be that as 
it may, the case is clearly no authority for 
holding that a Court cannot in the exercise 
of its discretion under section 42 refuse such 
a declaration as is asked for in this case. 
The exercise of such a discretion must 
necessarily depend upon the peculiar 
circumstances of each case and, therefore, 
the matter cannot very well be concluded 
by precedent. 

In the circumstances of the case we think 
that the order of the learned Subordinate 
Judge was right and should be restored, but 
we do not allow costs in this Court. 

It must be understood that this appeal is 
decreed because we think that in the circum¬ 
stances of the case the learned Subordinate 
Judge oxercised l.is discretion rightly. VVe 
express no opinion on the questions of legal 
necessity or of the validity of the sale. 

Appeal decreed. 


MADRAS HIGH COURT. 

Civil Appeal No. 213 ok 1909. 

March 31, 1914. 

Present : — Mr. .1 ustice Wallis and 
Mr. Justice Sadasiva Aiyar. 

ALAGAPPA CHETTIAR— Plaintiff — 

Appellant 

versus 

SUBRAMANlA PANIHA THEVAN 

AND OTHERS— DEFENDANTS — R F.SPON PE NTS. 
Limitation Act (IK o/ liHWj, ... 20 —Mortgage 


authorized to pay off debt oj mortgagor , whether “ agent, 
duly authorized ” of mortgagor. 

A mortgagee authorized to pay off a debt due by 
the mortgagor to a third person is not “an agent” 
of the mortgagor “duly authorized” within the mean* 
ing of section 20 of the Limitation Act, so as to 
keep alive the debt by payment of interest on such 
debt. 

Linsell v. Bonsor f 2 Biug. (N. C.5 241; 2 Scott 399; 1 
Hodges 305; 5 L. J. C. P. 40, 132 E.R. 95, followed. 

Appeal against the decree of the Court, 
of the Subordinate Judge of Ticnevelly, iu 

Original Sait No. 14 of 1908. 

Mr. K. Srinivasa Aiyangar , for the Appel¬ 
lant. 

Mr 8. Srinivasa Aiyangar , for the Re- 
sp mdents. 

JUDGMENT.— Iu this case, defendants 
Nos. 1 and 2 executed a mortgage in favour 
of the 3rd defendant for Rs. 26,000. Part 
of the consideration was made up of 
Rs. 10,920 to be paid by the mortgagee to 
the assignors of the present plaintiff on two 
bonds. The mortgagee did uot pay the 
Rs. 10,920, but. nearly two years later paid 
the interest due on the plaint bond up to that 
date and made no further payment on the 
plaint bond. The words of the mortgage 
are, l The sum received by us in the matter 
of our having given yon permission to pay 
off the said bonds and obtain the retnrn 
of the same is Rs. 10,920.” The Subordinate 
Judge was of opinion that the mortgagee 
was not an agent authorized to make any 
payment for the mortgagors because in his 
opinion it. was optional for him to do so. 
Even if it. was optional and not obligatory 
still be would nonetheless be authorized 
to pay. The questiou, however, arises whe¬ 
ther nearly two years after the date of 
the mortgage he was authorized to pay 
the interest, on the bond up to that date so as 
t.o keep alive the mortgagors* liability to 
their creditor. We think that though the 
pioitgagee had authority to pay off the 
debt, in full he, had no authority to make 
a pure payment of interest, as suoh so, as to 
bring the case within section kO of the 
Indian Limitation Act. We think that in 
this case, as in Linsell v. Bonsor • (1), the 
agent exceeded his authority. 

This appeal is dismissed with costs. 

Appeal dismissed. 

(1)2 Uom_r. (N. c.) 241; 2 Scott 399; 1 Hodges 306; 
5 I. 1 0. l\ kl ; 132 E. R. 95. 
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CALCUTTA HIGH COURT. 
Second Civil Appeal No. 4093 o? 1910. 

February 21, 1913. 

Present'. Justice Sir Asutosh Mookerjee 
Kt. and Mr. Justice Beachcroft. 
NASIRUDDIN and others—Defendants — 

Afpellants 

versus 

SAYADUR RAHMAN and others — 
Plaintiffs—Respondents. 

Limitation Act (XV of 1877), Sch. II, Arts. 136, 137 
' Sale certificate Amendment—Jurisdiction of Court to 
amend sale certificate—Suit as representative of auction- 
purchaser for recovery of possession—Plaintiff to prove 
possession of judgment-debtor at date of sale—Sym¬ 
bolical possession, effect of. 

A Court has an inherent jurisdiction to amend a 
sale certificate which incorrectly describes the pro¬ 
perty actually sold. 

Bujha Roy v. Ram Kumar Per shad, 26 C. 529; 3 C. 
W. N. 374; Saddo K unwar v. Bansidhar , 23 A. 476; 

A. W. N. (1901) 156; and Mammod v. Loclce, 20 M. 
487, relied upon. 

Where a plaintiff sues for recovery of possession as 
the representative-iu-interest of the purchaser at a 
sale in execution of a rent decree, the suit must be 
commenced within 12 years from the date when the 
judgment-debtor is first entitled to possession, under 
Article 137 of the second Schedule of the Limitation 
Act of 1877, if the judgment-debtor was out of pos¬ 
session at the date of the sale. On the other hand 
if the judgment-debtor was in possession at the 
date of the sale, the suit must be commenced 
within twelve years from the date when the sale 
becomes absolute, under Article 138. 

It is upon the plaintiff to prove whether or not the 
judgment-debtor was in possession at the date of the 
sale; and he does not discharge the burden merely by 
proof that the judgment-debtor was in possession 
at some time antecedent to 12 years before the suit. 

Mohima Chunder Mozumdar v. Mohesh Chunder 
Neogi, 16 C. 473; 16 I. A. 23, relied upon. 

A delivery of symbolical possession is effective as 
against the judgment-debtor, but it would not be 
operative as against a stranger to the suit. 

Jogobundhu Mitter v. Purnanund Oossain , 16 C. 
530, followed. 

Appeal from the decree of the District 
Judge of Purneah, dated the 1st September, 
1910, setting aside that of the Munsif of 
Purneah, dated the 21st March 1910. 

Babu Jogendra Nath Mookerjee and Bis • 
U'anath Sen , for the Appellants. 

Mr. Zahid and Moulvi Nuruddin Ahmel , 
for the Respondents. 

' JUDGMENT.—This is an appeal on behalf 
of the first party defendants in a suit for dec¬ 
laration of title to immoveable property and 
for recovery of possession thereof. Th6 
plaintiff claimed a title by purchase from the 
purchaser at a sale in execution of a 
decree for arrears of rent-, held on the 8th 


u he 9Ale confirmed on 

the 13th April following, and the present 

smt was commenced on the 8th April 1909. 
The appellants dispute the title of the 
purchaser at the execution sale and plead 
that the suit is barred by limitation. These 

Jnd™ d T 6 ° verruled b y the District 

i n, r e t WaS raade favour of 

the plaintiff. I n ihe present appeal that 

decree has been assailed on two grounds 

namely first, that upon a construction of the 

proceedings a ntecedent and subsequent to 

the sale ,t should be held that the purchaser 

did not acquire any title to the property 

now in aispute, and secondly, that the question 

of limitation has been erroneously decided 

as in substance all the burden of proof on 

the question of possession has been thrown 
upon the defeudanfs. 


In so far as the first ground is concerned 

it has been stated to ns that in the schedule 
of the plaint of the suit for rent, three 
holdings were mentioned and that in the sale 
proclamation boundaries were reproduced in 
respectof these holdings presumably from 
the plaint. But it has been argued that as 
the sale cerlificate, as oiiginally drawn up 
did not mention the third property the title 
to which, is now in controversy, the subse- 
quent amendment, thereof, as the result of 
which the property was included, does not 

vest a title in the auction-purchaser We 

are of opinion that there is no substance in 
this contention. It has been found as a 
fact that three holdings were sold and that 
by a mistake of the oflloer who conducted 
the sale it was reoorded at the time that 
only two properties had been sold, with 
the result that the description of these two 
properties alone was inserted in the sale 
certificate as originally drawn up. Sub¬ 
sequently, on the 31st July 1899 upon an 
application of the auction-purohaser the Court 
amended the sale certificate and a description 

of the third property was also inserted 
therein. 


Ifc has been argued that the Court had 
no authority to amend the sale certificate, 
and in support of this proposition reliance 
has been placed upon the decision in the 
case of Rajah Rughoo Nundun Singh Bahadoor 
v. Mr. Robert Wilson ( 1), That decision 


(I) 23 \Y. K. 301. 
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however is of no assistance to th6 appel¬ 
lants, as it merely lays down that a 
Court is not legally competent to make an 
est pirte order amending a sale certificate 
granted under the provisions of the Code 
of Civil Procedure. If an order for amend¬ 
ment had been made ex parte the judg¬ 
ment-debtor would be entitled to contend 
that it ought to have been made in his 
presence. The appellants, however, aie not 
representatives of the judgment-debtor. 
In fact they claim under hostile title. 
It is, therefore, immaterial to enquire 
whether the order for amendment made on the 
21st July 1899 was or was not made with 
notice to the judgment-debtor, who, at any 
rate, has not taken exception io the propriety 
of that order. We find on the < ther hand, that 
on the 19th August lb99, possession was 
without objection by the judgment-debtor 
delivered to the auction-purchaser by the 
Court on the strength of the certificate as 

amended. 

It has been finally contended that the 
Court had not, under any circumstances, 
an authority to amend the sale certificate. 
This proposition is clearly unsustainable. 

The cases of BujKa Roy v. Ram Kumar 
Fershad{2) SadiJo Kunu'ar v. Bansidhar ( 3) and 
M aminod v. Loche (4) show that sale certifi¬ 
cates have been amended repeatedly by the 
Courts of this country, and that a Court 
has an inherent jurisdiction to amend a 
sale cerificate which incorrectly describes 
the property actually sold. Indeed it was 
not disputed by the learned Vakil for the 
appellant that, as pointed out by their Lord- 
ships of the Judicial Committee in the c^so 
of Mussumat Buhuns Koicur v. Laila Buhonree 
Lall (5), a sale certificate is not conclusive 
evidence upon the question as to the pro¬ 
perty which has beeu sold, and merely fur¬ 
nishes statutory evidence on the point; or, 
as was explained in the cases of Rama- 
chandra v. Hazi KassimiG) and Balxoant Babnji 
Dhondge v. Hirachand Qulabchand Qular 
(7), it isopen to the parties to show that, 
the 6ale certificate does not exaotly describe 

(2) 2G C. 529; 3 C. W. N. 371. 

(3) 23 A. 476; A. W. N. (190L) 156. 

(4) 20 M. 487. 

(5) 14 M. I. A. 196 at p. 523; 20 E. R. 871. 

(6) 16 M. 207. 

(7) 27 B. 334; 5 Bom. L. U. 217. 


what was actually sold or that the pro¬ 
perty sold is different from the property 
described in the sale certificate. In the case 
before us the Court below have found upon 
a?i examination of the proceedings antece¬ 
dent and subsequent to the sale that what 
was intended to be sold and what was 
actually sold is the property now in dis¬ 
pute. We, therefore, hold that the title of 
the plaintiff to the property has been estab¬ 
lished, and the first ground cannot be sus¬ 
tained. In so far as the second ground 
is concerned, the judgment of the District 
Judge is, in our opinion, open to criticism. 
The plaintiff instituted this suit for 
recovery of possession as representative-in- 
interest of the purchaser at a sale in execution 
of the rent decree. If the judgment-debtor 
was out of possession at the date of the sale, 
under Article 137 ofthesecoud Schedule ofthe 
Limitation Act, the suit must be commenced 
within 12 years from the date when the 
judgment-debtor is first entitled to posses¬ 
sion. On the other baud, if the judgment- 
debtor was iu possession at the date of the 
sale, under Article 13S the suit must be com¬ 
menced within 12 years from the date when 
the sale becomes absolute. It was, therefore, 
incumbent upon the plaintiff to prove 

whether or not the judgment-debtor was 
in possession at the date of the sale. The 
District Judge has not. come to any spe¬ 
cific finding on this point. He has pointed 
out that in 18S3 Mosaheb Ali, the former 
tenant, was in possession of the laud now 
in dispute. He has also found that the 
defendants were in possession in 1900. 
From these two facts, he has drawn the 
inference that the possession of the appel¬ 
lants may be presumed to have continued 
till 1899 when the sale took place. This 
cloarly is not sound iu law. As was point¬ 
ed out. by their Lordships of the Judicial 
Committee in the case of Mohimi Chun • 
df'r Moiuvidar v. Mohesh Ohunder Neogi 
(S), the burden is upon the plaintiff to 
establish possession within 12 years of the 
suit aud he does not discharge the burden 
merely by proof that he was iu possession 
at some time autecedeut to 12 years before 
the suit. The Court must consequently find 
upon the evidence, whether the judgment 


(S) 16 C, 473; 10 1. A. 23. 
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debtor was or was nob in possession ab the 
time of the sale. 

We may further point out that the Courts 
below were not right in holding that as 
possession had been delivered to the 
auction-purchaser on the 19th August 1899, 
that is, within 12 years of the commence¬ 
ment of the suit, no Question of limitation can 
arise. That delivery of possession was sym¬ 
bolical and it was, no doubt, effective as 
against the judgment-debtor, but as pointed 
out in the case of Joggobundhic Hitter v. 
Ptirnanund (Jossami (9) it would not be oper¬ 
ative as against a stranger to the suit. The 
second ground must, therefore, prevail. 
The result is that this appeal is allowed, the 
decree of the District Judge set aside and 
the case remanded to him in order that he 
may re-consider the question of limitation, 
which will be the only point for him to deal 
with. 

Costs will abide the result. 

Appeal allowed: Case remanded. 

(9) 16 C. 530. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 161 to 163 

cf 1912. 

February 9, 1914. 

Present :—Mr. Justice Sadasiva Aiyar 

T. S. RAMASAMI AIYANGAR, ‘ 

OFFICIAL RECEIVER of RAMNAD— 

Petitioner 

versus 

PAVADAI CHETTY and others — 

Respondents. 

Civil Procedure Cede (Act V of 190SJ, O. XXIT, r. 8 
-—Suit instituted by insolvent after adjudication of 
insolvency —Receiver , whether can continue such suit. 

After a person has been adjudicated an insolvent 
he has no right to institutea suit for recovery of debts 
which had become legally vested in the Receiver; nor 
can the Receiver continue such a suit under 
Order XXI r, rule 8. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the orders of the Court of the Subordinate 
Judge of Negapatam, in Insolvency Appeals 
Nos. 1097, 1099 and 1098 of 1911 respectively, 
in Second Civil Suit Appeals Nos. 990, 1051 
aod 993 of 1911, respectively. 


KASHI DAS QOSAIN V. CHAITHRU PATRAS URAON. 

. ^ Ir * T ' Narasimha Aiyangar , for the Peti¬ 
tioner. 

Mr. S. Muthiah Mudaliar, for the Respond- 
ents. 

JUDGMENT.—The lower Court rightly 
held that the Receiver’s petition under 
Order I, rule 10, should not be allowed as 
the suit would have been barred if institut¬ 
ed on the date of his application. S ubbaraya 
Iyer v . Vaithinatha Iyer (1). 

. 1 am asked to treat the Receiver’s peti¬ 
tion as one filed under Order XXTf, rule 
8, that is, as a petition expressing the 
consent of the Receiver to continue the 
suit filed by the insolvent’s authorized agent. 

But the insolvent was not legally entitled 

after he had been adjudicated an insolvent 
(and after a Receiver had been appointed 
for his properties including the debfs due 
to him) to bring a suit for recovery of one 
of those debts which had become legally 
vested in the Receiver and divested from 
the plaintiff. Such a suit brought by a man 
who had no right of suit cannot be con¬ 
tinued by the Receiver under Order XX(I, 
rule 8, and it is only a suit brought by a 

when he 

brought it that could be continued by the 

Receiver on the plaintiff’s becoming insol. 
vent afterwards. 

I dismiss this petition with costs. Similar 

orders are passed in Civil Revision Petitions 

Ncs 162 and 1< 3 of 1912, except that there 

will be no order as to costs as respondents do 
not appear. 

/i \ - r „ Petitions dismissed. 

(1) o Ind. Cas. 931; 33 M. 115; 7 M. L. T. 185. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 3215 of 1910. 

February 6, 1913. 

Present:— Justice Sir Asutosh Mookerjee 
Kt., and Mr. Justice Beachoroft. 

KAbHI DAS GOSAIN— Plaintiff_- 

Appellant 


CHAITHRU PATRAS URAON— 
Defendant—Respondent 

Transfer-Sale or Gift-Ostensible sale for no con 

par7iT° n ,ft ~ TeSt t0 bC a PP lied ~henticn ”} 
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Tn the case of a transfer where there was no gift, but 
,m ostensible sale for no consideration, and the transfer 
was in essence, never intended to take effect, the 
test’to be applied is, was the transaction intended to 
transfer title? If it was intended to be operative, 
the mere fact that the payment of consideration was 
postponed would not affect the validity of the tians- 
action; on the other hand, if the operation of the 
transaction was intended to be postponed till the con¬ 
sideration money had been paid, the transfer would 
become complete and operative only upon such 
payment. The essenco of the niatter is consequently 

the intention of the parties. ^ 

Ismail Mussajee Mookcrdum v. Unfiz Boo, 33 C. 7/3; 
10 C. W. N 570; 3 A. L. J. 353; 3 C. L. J. 484; 8 bom. 
L R. 370; 16 M. L. J. 166; l M. L. T. 137 (P. C.); 33 


T. A. 86, referred to. 

Appeal from the decree of the Jadicial 
Commissioner of Chota Nagpur, dated A a east 
15th, 1910, affirming that of the Munsif of 
Gumla, dated January ‘27th, 1910, 


FACTS.—This is an appeal on behalf of the 
plaintiff in a suit for recovery of 
possession of a half-share of village Tinta- 
nagar on the basis of title by purchase. 
The property originally belonged to one 
Parmanand and was sold by him on the 

16th March 1904 to the third and fourth 

defendants, Monohar and his son Bhikhari. 
On the 16th February 1905, the third de¬ 
fendant transferred to the plaintiff a half- 
share of the village; the consideration men¬ 
tioned was a pre-existing debt, which at 
the time amounted to Rs. 900. On tire 5fh 
July 1907, the third and fourth defendants 
executed a conveyance in favour of Ore first 
two defendants; they dealt with the pro¬ 
perty as if it. had not been previously 
transferred to the plaintiff and the con¬ 
sideration was stated to he Rs. 1,032. 
The Courts below have dismissed the suit on 
the ground that the plaintiff had failed to 
prove that there was any consideration for 
his purchase. 


The plaintiff appealed to the High Court.. 

Bahus Bipin Bihari Ohose, (Junior) and 
Hari Har Frosad Singh , for the Appellant. 

Babu Knlwant Siding, for the Respondent. 

JUDGMENT. 

MoOKERJEE, J.— [After stating facte his 
Lordship observed: — ] 

On behalf of the plaintiff, it has been 
coi tended in this Court that lie has an 
enforcible title, notwithstanding the fact that 
there was no consideration for his purchase, 
and in support, of this view reliance has 


been placed upon the cases of Achal Ram v. 
Knzim Flusiin Khan (1) and Bail Nath Singh 
v. Paltn (2). It has been argued in sub¬ 
stance that in a case of sale of immoveable 
property, non-paymeut of purohase-m'may 
does not prevent the transfer of ownership 
from the vendor to the purchaser and that 
the purchaser, notwithstanding such non¬ 
payment, can maintain a suit for possession 
of the property. This principle, in our 
opinion, has no application to the present 
case, beciuse it has been found by the 
Courts below that the pre-existing debt 
mentioned as consideration for the transfer to 
the plaintiff had no existence, and the trans¬ 
fer was in essence fictitious. In these 
circumstances, the appellant ha9 been con¬ 
strained to argue that the trausfer might 
have been intended to take effect by way of 
gift. But there is no room for such a hypo¬ 
thesis in this case, and consequently the 
decision of the Judicial Committee in fsmail 
Mussijee Mookerdum v. Hafiz Boo (3), to 
which reference has been made, has no appli¬ 
cation. In that case, the transfer was deemed 
operative as a gilt, and the relationship bet¬ 
ween the parties, namely, that of mother and 
daughter, showed that the theory of a gift 
might be supported on the ground of natural 
affection. It. is clear, however, that in the 
case before us there was no gift, there was 
an ostensible sale for no consideration and 
the transfer was, in essence, never intended 
to take effect. In a case of this descrip¬ 
tion, the test to he applied is, was the 
transaction intended to transfer title? If it 
was intended to he operative, the mere faot 
that the payment of consideration was 
postponed would not affect, the validity of the 
transaction; on the other baud, if the opera¬ 
tion of the transaction was intended to be 
postponed till the consideration money had 
been paid, the transfer would become com¬ 
plete and operative only upon such paj ? ment. 
The essence of the matter is consequently 
the intention of the parties, and, in the 
present case, the Courts below have held, 
on the facts disclosed, that there was uo 


U) 27 A. 271; 9 C. W. X. 477; 8 O. 0. 155; 15 M. L. 
.1. 197; 32 l. A. 113 (P. CM. 

12) 30 A. 125; 5 A. L. J. 96; A. W. X. (1908) 88. 

(3> 33 C. 773; 10 C. W. X. 570; 3 A. L. J. 358; 8 0. 


b. >1. 4S4; 8 Bom. L. U. 379; 16 M. L. J. 166; 1 M. L. 
T. 137; 33 1. A. 86 (P. CM. 
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intention on the part. of the third 

defendant to transfer the property to the 
plaintiff. 

The result is that the decree of the Judicial 
Commissioner is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed . 
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sale in a suit hy the second mortgagee_dha 

insolvent being- only the third mortgagee — 

and was sold and purchased by the petitioner 
free of all the mortgages. 

We accordingly set aside the order and 
remand the case to the lower Court for 
disposal according to law. The costs will 
be costs iu the cause. 

Order set aside: Case remanded. 


INDIAN CASES. 


MADRAS HIGH COURT. 

Appeal against Order No. 8S op 1913. 

March 20, 1914. 

Present:— Mr. Justice Wallis and 
Mr. Justice Sadasiva Aiyar. 

CHATHAPURAM GRAMAM VAIDYA- 

NATH AIYAR— Petitioner—Appellant 

V6T8U8 

P. S. RAMASAMl AIYAR, Receiver op 
Ry. R. M. COMPANY— Respondent. 

Insolvency petition—Purchaser of judgment, debt due 

to creditor—Entitled to be entered as creditor. 

A purchaser of a judgment-debt due to an insol¬ 
vent creditor is entitled to have his name entered in 
the schedule of the creditors of the insolvent. 

Appeal against the order of the District 
Court of South Malabar, in Civil Miscellane¬ 
ous Petition No. 606 of 1912 in Insolvency 
Petition No. S of 1890. 

Mr. 0. V. Ananthakrishna Aiyar , for the 
Appellant. 

Mr. A. Narayana Sarma , for the Respond¬ 
ent. 

JUDGMENT.—The petitioner claims to 
have acquired the debt due by the insolvent 
by purchase at a Court auction in a suit in 
which the insolvent’s oreditor was the judg¬ 
ment-debtor. If this be so, he is entitled to an 
order from the Court giving leave to the Re¬ 
ceiver to substitute bis name in the schedule 
of the creditors’ names in respect of the debt 
due to the creditor in substitution for the 
creditors’ name, In re Frost and Frost ; Ex 
parte The Official Receiver and Frost (1;. 
We do not consider that the question 
whether on the facts of the case the 
Receiver is entitled to set off any debt due by 
the creditor to the insolvent has been satis¬ 
factorily dealt with. Jn this connection it 
will have to be considered whether as repre¬ 
sented to us, the debt was so brought to 

(1) 0899) 2 Q. B. 50; 68 L. J. Q. B. 663; 80 L. T 
i'C; 47 W. R. 512; 6 Man son 194. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2149 op 1910. 

February 3, 1914. 

Present: — Mr. Justice Sankaran Nair and 

Mr. Justice Ayling. 

SUXIRA NATNAR alias SUBRAMANIA 

NAINAR and OTHErtS— Defendants_ 

Appellants 

versus 

VIRASAWMI PILLAI—Plaintiff_ 

Respondent. 

Ejectment suit—Burden of prooj. 

[n an ejectment .suit the plaintiff must prove his 
title; but when he produces a title-deed which pnma 
facie proves his title, the onus shifts to the defendant 
to show that the title-deed does not represent the 
true state of the facts of the case. 

Hari Ram v. Rajcoomar Opadya, 8 C. 759; MooTcto 
Keshee Debee V. Anundo Chunder Chatiopadhya , 2 C. 
L. R. 48, distinguished. 

Second appeal against the decree of the 
District Court of South Arcot, in Appeal Suit 
No. 15 of 1910, preferred against the decree of 
the District Munsif of Tirukoilur, in Original 

Suit No. 539 of 1908. 

FACTS.— The facts of the case are fully 
set out in the judgment of the District 
Munsif. They are briefly as follows:—The 
case put forward by the 1st to 5th defend¬ 
ants is that the suit land as alleged by the 
1st to 5th defendant was originally pur¬ 
chased under Exhibit C out of their family 
funds and the sale-deed was taken in the 
names of 6th defendant and Ramasarai 
Nainar jointly. It is alleged by the 1st 
defendant tha the latter never had any 
beneficial interest in the land; the land 
purchased could only be irrigated from the 
Valandai canal, but that was not a source 
from which the owners of the land were 
entitled to claim wa‘er as of right, but as 
Ramasami Nainar owned 10 caivnies of land 
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in Valandai, for which he was entitled to 
get. water from the Valandai canal, and he 
was an influential man in V alandai, his 
name was, therefore, inserted in the sale-deed 
as one of the purchasers so that he might 
use his influence to help the 1st to 6th defend* 
ants’ family in taking water from the 
Valandai canal to irrigate the land purchased 
under Exhibit 0, without disputes being 
raised by the other persons entitled to get 
water from that canal for the irrigation of 
their lands. 

At the time the sale-deed (Exhibit C) 
was executed, Raraasami Nainar was on 
friendly terms with the 1st to 6th defend¬ 
ants’ family. 


Raraasami Nainar never got any beneficial 
interest under the document, Exhibit C. 
And none of the lands covered by it were 
divided at the time of the partition between 
himself and his brothers. 

It is further admitted that the daughter 
of Ramasami Nainar was married to the 
4th defendant and has been put away by 
him. And further the 6th defendant has 
fallen out with the defendants Nos. 1 and 4. 

In the partition lists III and Ilia, which 
were drawn up when the members of the 
defendants’ family divided their property 
and which were all signed by the 6th defend¬ 
ant, the whole of the property purchased 
under Exhibit C is treated as belonging to 
the family of the 1st to 6th defendants. 

Ramasami Nainar never paid any Jrist for 
any of the lands purchased under Exhibit C. 
Ramasami Nainar now sold the land pur¬ 
chased under Exhibit C to plaintiff under 
Exhibit A by leasing it for varam. 

The plaintiff brought a suit for ejectment 
which was dismissed by the District Munsif 
but decreed by the District Judge. The 
defendants appealed to the High Court. 

The High Court remanded the suit to the 
District Judge for fresh findings with the 
following order: 


1 entirely concur in the District Munsif’ 
finding on the various issues, and l fine 
firstly, that Ramasami Nainar was never th 
owner of any portion of the properties con 
veyed under Exhibit 0, secondly, that th 
plaintiff never had any title to the suit lam 
at any time, as his vendor Ramnsami Naina 
iibver had a title to the same.” 


[19H 


Mr. T. Narasimha Aiyangar , for the 

A ppellants. 

Mr. K . B. Ranganadha Aiyar , for the 
Respondent. 

This second appeal and the memorandum 
of objections coming on for hearing on Tues* 
day the 12th day of November 1912 the 
Court (Benson and Sundara Aiyar, JJ.) de¬ 
livered the following 

JUDGMENT.—The District Munsif found 
that Ramasami Nainar was only a benamidar 
and that the real purchaser under Exhibit 
C was the 6th defendant. In arriving at 
that conclusion he took into consideration 
the conduot, of the parties showing that the 
property was not treated as belonging to 
Ramasami and that, on the other hand, it 
was treated as belonging to defendants 
Nos. 1 to 6. He relied also on Ramasami’s 
own evidence showing that he did nob 
assert his alleged right under Exhibit C by 
taking possession. Paragraphs 10 and 11 
of the District Munsif’s judgment refer to 
these important circumstances. The Judge 
was wrong in considering that these circum¬ 
stances were irrelevant. The questiou being 
whether the 6th defendant had any title 
to the properties which he could validly 
convey, everything showing that, both he and 
defendants Nos. 1 to 6 regarded them as 
belonging solely to the latter must be im¬ 
portant. With regard to the payment of 
the price of the properties the District 
Munsif refers to circumstances showing that 
the endorsements on Exhibits D and E are 
suspicious. The Judge has not referred to 
them. It is argued that as the defendants 
are iu possession, the onus of proving*his 
vendor’s title should have been thrown on 
the plaintiff and Hari Ram v. Raj Ooomar 
Opadhya (1) and Moohto Keshee Dehee^v. Anundo 
Olinnder Chattopadhya (2) are relied on. It 
is, no doubt, true, as pointed out in these 
oases, that a plaintiff suiug in ejectment on 
the ground that he was dispossessed must 
prove his title. But when he produces a 
title deed which prima facie proves his title 
we cannot say that the Judge was wrong in 
holding that it would then lie ou the defend¬ 
ant to prove that the title-deed did not 
lepi esent. the true state of the facts of the 
case. The fact that the apparent purchaser 

(1) 8 C. 759. 

CD 2 C. L. U. 48, 
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did not care to assert his title or to obtain 
possession for a long time would support 
the plea that the title did not really pass to 
him. As evidence has been adduced by both 
sides in this c^se, the lower Court will have 
no difficulty in arriving at the right conclu¬ 
sion independently of the question of onus. 
We must ask the District Judge to submit 
revised findings on the evidence on record 
on the questions whether Raraasami was the 
owner of the whole or any portion of the 
properties at the date of Exhibit A and 
whether plaintiff had a subsisting title at the 
date of suit. Oae month will be allowed 
for the submission of the findings and seven 
days for filing objections. 


This second appeal and the memorandum 
of objections coming on for final hearing 
after the receipt of the finding from the 
lower Appellate Court upon the issues refer¬ 
red by this Court for trial, the Court deliver¬ 
ed the following 

JUDGMENT.— We accept the fiudi ng and 
accordingly reversing the decree of the lower 
Appellate Court, restore that of the District 
Munsif with costs in this and the lower 
Appellate Court. 

The memorandum of objections is dis¬ 
missed. 

Decree reversed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1409 of 1912. 

- April 20, 1914. 

Present :—Mr. Justice Shah Din and 
Mr. Justice Chevis. 

SAWAN SINGH— Defendant— 

Appellant 

versus 

MOTHU AND OTHERS-PLAINTIFFS — 

Respondents. 

Civil Procedure Code (Act V of 190S), O. XLl, r. 23, 
O. XLLll, r. 1 (u)— Punjab Courts Act (XVIII of 1884), 
s. 40 Order oj remand—Appealable only when appeal 
competent from such order, if it were itself a decree—No 
appeal Irom order of remand involving questions of lac t 
only—Certificate appeals not covered—Custom — Ques¬ 
tion as to applicability of agricultral custom to particular 
person—Question of existence of custom. 

An appeal would lie under clause (u), rule 1 of 
Order XLIIT, from an order remanding a case 
where the party aggrieved by the order would 


have the right of appeal, if the Appellate Court, 
instead of making the order of remand, passed a 
decree m that very proceeding reversing the decision 
or the first < ourt. In other words, the test in any 
given case is whether an appeal would lie from 
the decree of the Appellate Court if the order of 
remand made by it were itself treated as a decree 
ant not a mere order within the meaning of section 
2 of the Civil Procedure Code. 

Under the combined operation of the provisions 
o Order XLIII, rule 1 (u), Civil Procedure Code, 

and sectiou 40 of the Punjab Courts Act there can 
>c no appeal to the Chief Court from a Divisional 
Judges order of remand under Order XLI, rule 23, 
Civi 1 Procedure Code, if that order is based upon 1 
<i rinding* of fact on]}'. 

I lie certificate appeals under section 40 of the 
unjab Courts Act stand on a peculiar footing, and 
such appeals do not fall within the purview of the 
second part of clause (a) of rule 1 of Order XLIII, 
Civil Procedure Code. 

I lie question as to the applicability of agricultural 
custom to a particular person is a question regard- 
mg the existence of a custom. 


Second appeal from the decree of the 
Divisional Judge, Ferozepore Division, dated 
the 1st June 1912, reversing that of the 
Subordinate Judge, 2ud class, Ferozepore, 
dated the 31st January 1911, dismissing 
plaintiffs’ claim. 

Sardar Kharak Singh , for the Appellant. 

Mr. Santananiy for the Respondents. 


JUDGMENT. 


Chevis, J. (March 23, 1914.)— In this suit 

certain collaterals of Amir sue for a declaration 
that the alienations effected by him have been 
made without necessity and consideration, and 
should not affect their reversionary rights. 

One of the pleas raised by the alienee was 
that Amir was not governed by agricultural 
custom but had full power of alienation. 
This formed the subject of the first issue. 
The first Court decided this issue against 
the plaintiffs and dismissed the suit. The 
learned Divisional Judge reversed this deci¬ 
sion, holding that Amir was governed by 
agricultural custom aud could not alienate 
ancestral land except for necessity. So the 
Divisional Judge remanded the case under 
Order XLI, rule 23, for decision on the 
merits. The alienee appeals to this Court 
from the order of remand. The case was 
referred by me to a Division Bench as I was 
doubtful whether such an order was appeal- 
able. 

Order XLIII, rule 1 (w), lays down that 
an appeal lies from an order of remand under 
Order XLI, rule 23, “where an appeal 
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would lie from the decree of the Appellate 
Court. ” 

Turning’ to section 105 of the Civil Pro¬ 
cedure Code we see that, save as otherwise 
expressly provided, no appeal shall lie from 
any order made by a Court, but where a 
decree is appealed from, any error, defect or 
irregularity in any order, affecting the deci¬ 
sion of the case, may be set forth as a ground 
of objection in the memorandum of appeal. 
But the section then goes on to provide 
specially for the case of orders of remaud, 
stating that if such orders are appealable 
the party aggrieved must appeal at once 
and cannot dispute the order later on in 
appeal from the final decree. So in every 
case the correctness of an order of remand 
may be disputed; if, however, the order is 
appealable it must at once be challenged by 
appeal, but if it is not appealable it may be 
questioned in appeal from the final decree. 

Now, I think, we have to consider what 
interpretation should be placed on the words 
in Order XL1TI, rule 1 (u), “where an 

appeal would lie from the decree of the 
Appellate Court.” 

My own opinion, formed after careful 
consideration, is that the decree here refer¬ 
red to means such final decree as might be 
passed by the Appellate Court. Now if that 
deoree be regarded as based on the order of 
remand we have a good working rule, e. g , 
let us suppose that iu the preseut case the 
first Court to whom the case is remauded 
finds on the merits that the alienation was 
wholly without necessity and on appeal by 
the alienee the Divisional Judge concurs, 
and so the final decree of the Divisional 
Judge is in favour of the plaintiffs. Then, 
but for the provisions of section 105 (2), the 
alienee could appeal to this Court, and could 
urge iu his grounds of appeal that the order 
of remand was incorrect, and that it should 
have been held that the alienor was not 
governed ^ by agricultural custom. But 
section 105 (2) lays down that where the 
order of remand is appealable the party 
aggrieved must attack it at once in appeal 
and cannot wait to attack it in appeal from 
the final decree. The right of appeal exists 
in either case; the only difference is as to 
the time at which the right is to be exer¬ 
cised. Ihe matter may perhaps be put in 
other words. The first Court has disposed 


[i9l4 

of the case on a preliminary issue, and the 
Appellate Court has reversed the decision 
on that issue and remanded the case for 
decision on the other issues. Let us, how¬ 
ever, suppose that, though the first Court 
found that the suit must fail on the first issue, 
it had taken all the evidence and recorded 
findings on the remaining issues. Then the 
Appellate Court would have no need to 
remand the case at all, and would be able 
to pass a deoree. From that decree, (unless 
it were a decree dismissing the suit in toto) 
the defendant would have a right to appeal, 
but he could appeal only on certain grounds 
specified in section 40 of the Punjab Courts 
Act. He could appeal on a question of 
law, but not on a question of fact. With 
certificate from the Divisional Judge he 
could appeal on a point of custom. So I 
think the test to be applied may be stated 
thus: if this order of remand were part of a 
judgment leading up to a fiual decree, could 
the party against whom this order is passed 
appeal from the decree on the ground that 

this particular part of the judgment is 

contrary to law or custom or is otherwise in¬ 
correct ? 

The conclusion at which I have arrived is 
that if an older of remand deals solely with 
questions of fact it is not appealable; if it 

deals witli points of law or custom it is 

appealable. Iu certain cases it may be 
appealable on grounds of error or defect 
in procedure, but no such question arises 
here. 

That the Legislature intends to allow 
appeals from orders of remand simply ou 
questions of fact I do not for a moment be¬ 
lieve. On this point I would refer to 
Noimollah Pramanick v. Qrish Narain A/oun- 
shee (1) and Venganaayyan v. Ramasami 
Ayyan (2). 1 am aware that a different view 
is held in Khalas v. Kalyan Singh (3), bnt 
the law of second appeal in this Province 
has since been brought into line with the 
law in other parts of India so thU the 
argument, based on anomaly referred to on 
page 253 of the latter ruling now has full 
force in the Punjab. 1 believe it is intended 
to put such orders on exactly the same 

(1) 8 C. 674. 

(2) 19 M. 422; 4 M. L. J. 263. 

(3) 109 P. U. 1SS7. 
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footing as appellate decrees and to make 
them appealable on precisely the same 
grounds. 

But tbe present case is one in which the 
question is as to the applicability of agri¬ 
cultural custom to a particular person. This 
seems to me a question regarding the exist¬ 
ence of a custom (viz., a custom whereby 
the alienor cannot, without the consent of 
his collaterals, alienate his ancestral land 
freely). If the appeal were one from an 
appellate decree this question could not be 
gone into on appeal without a certificate from 
the Divisional Judge. And as 1 think the law 
has placed appeals from orders of remand 
on precisely the same footing as appeals 
from appellate decrees, I think we should 
require a certificate in this case from the 
Divisional Judge. It is true that section 40 
of the Punjab Courts Act, which deals with 
such certificates, relates only to appeals 
from appellate deorees, but even this section 
does not (as I read it) give the Divisional 
Judge the power to give certificates, for the 
simple reason that giving a certificate is not 
a matter which would be illegal even with¬ 
out any provision of law. So I do not 
think the Divisional Judge would be in any 
way acting illegally if he were to give a 
certificate for appeal on a point of custom 
from an order of remand. 

In the present case I would adjourn pro¬ 
ceedings to give the appellant an opportunity 
of applying to the Divisional Judge for a 
certificate. If the Divisional Judge sees fit 
to give a certificate then I think the appeal 
should be heard, and not otherwise. 

It is now much more than 30 days since 
the order of remand was passed, but I have no 
doubt the Divisional Judge would, in the 
peculiar circumstances of the case, not raise 
any difficulties on this point. 

Shah Din, J.— (April 7, 1914).—I regret 
that I am unable to agree in my learned 
colleague s view that an appeal lies in this 
case under Order XLIir, rule 1 (w), of 
the Civil Procedure Code from the Divi- 
sional Judge’s order of remand, provided 
that the appellant obtains from the Divi¬ 
sional Judge a certificate under section 
40 (3) of the Punjab Courls Act (Act 
XVIII of 1834, as amended by Act I of 1912) 
regarding the question of custom involved 
in the preliminary point on which the 


decision of the Court of first instance has 
been reversed by the Divisional Judge. 

The circumstances under which the 
present appeal has been preferred to this 
Court are fully set forth in the judgment 
of my learned colleague. In the Court of 
first instance the parties joined issue on the 
question whether Amir, a Muhammadan, by 
caste Chhimba , whose alienations of ancestral 
land are in dispute in this case, was governed 
by his personal law or by the agricultural 
custom generally prevailing in this Province, 
according to which his power of disposition 
in regard to ancestral immoveable property 
was restricted. The first Court held that it 
had not been proved that Amir was 
governed by agricultural custom and that 
his power of alienation wa3 restricted 
as alleged and it dismissed the suit of 
Amir’s collaterals accordingly. On appeal 
the learned Divisional Judge came to a 
contrary conclusion, holdiug that in matters 
of alienation Amir was bound by the custom 
of agricultural tribes and that he could not 
alienate his ancestral land without legal 
necessity. He accordingly accepted the 
appeal and remanded the case for re*decision 
under Order XLI, rule 23, Civil Procedure 
Code. 

The present appeal has been filed by the 
plaintiffs from the Divisional Judge’s order 
of remand, under Order XLIH, rule 1 ( u ), of 
the said Code, and the question for decision 
is whether under the provisions of the rule 
and Order just cited an appeal lies to this 
Court from the Divisional Judge’s order of 
remand. According to rule 1 ( u) of Order 
XLII1 an appeal lies from "an order under 
rule 23 of Order XLI remanding a case 
where an appeal would lie from the decree 
of the Appellate Court;” and it is clear that 
the order of the Divisional Judge remand¬ 
ing this case to the Court of first instance is 
appealable to this Court only if it can be 
affirmed that an appeal would lie.from his 
decree in this case. The right construction 
of the words where an appeal would lie 
from the decree of the Appellate Court” as 
used in clause ( u ) of rule 1 of the Order 
under consideration appears to me to be a 
matter of some difficulty, and it is not easy 
to lay down a rule which would govern all 
conceivable cases falling within the purview 
of the clause in question. I am disposed to 
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think that in this connection it would 
probably be a reasonable test to lay down 
that an appeal would lie under the said 
clause (u) from an order under rule 23 of 
Order XLI remanding a case where the 
party aggrieved by the order of remand 
would have the right of appeal if the Appel¬ 
late Court, instead of making the order of 
remand, passed a decree in that very proceed¬ 
ing reversing the decision of the first 
Court. In other woids, the test in any 
given case is whether an appeal would lie 
from the decree of the Appellate Court if the 
order of remand made by it were itself 
treated as a decree and not a mere order 
within the meaning of section 2 of the Civil 
Procedure Code. I do not think that the 
word “decree” in clause (w)means such final 
decree as might ultimately be passed by the 
Appellate Court,” taking the words “final 
decree” to mean the decree which might be 
passed by the Appellate Court on an appeal 
preferred to it by the aggrieved party from 
the decree passed by the first Court after the 
order of remand. Prima facie it is impossible 
to adopt a test of this kind in order to deter¬ 
mine definitely, upon an appeal being 
preferred under Order XLIII, rule 1 (u), 
from an order of remand, whether the 
aggrieved party has the right of appeal or 
not; and it is easy to conceive cases in which 
the adoption of this rule would defeat what 
I take to be the intention of the Legislature. 
I agree with my learned colleague that 
under the combined operation of the provi¬ 
sions of Order XLI IT, rule 1 (u), Civil Proce¬ 
dure Code, and section 40 of the Punjab 
Courts Act there can be no appeal to this 
Court from a Divisional .Judge’s order of 
remand under Order XLI, rule 23, Civil 
Procedure Code, if that order is based upon 
a finding of fact only. Under section 588 
(28) of the old Civil Procedure Code of 1882, 
read with the Punjab Courts Act. as it stood 
before it was amended by Act I of 1912, an 
unqualified right of appeal was allowed on 
questions of fact as well as on questions of 
law according to the rulings of this Court 
iKhalas v. kalyan Suigh (3) and Maha Ham 
v. Ham Mahar (4) (page 2 last paragraph)]- 
but, with the enactment, of rule 1 („) () f 

Order XLIII of the new Civil Procedure 
^do aud with the recent amendment of (he 

U) 1 P. R. 008 (F. 1C); I P. L. K. 1003. 


Punjab Courts Act the law on this point has 
been changed; and under the law as it now 
stands findings of facts embodied in the 
Appellate Court’s decision on the preliminary 
point in a case cannot be questioned upon an 
appeal under Order XLIII, rule 1 (w), Civil 
Procedure Code, for the simple reason that 
such findings cannot be disturbed on an 
appeal from the decree of the Appellate 
Court. But the decree which we have 
to look to in this connection is the 
decree which the Appellate Court would be 
supposed to pass instead of making the 
order of remand on an appeal from the 
first Court’s decision on the preliminaiy 
point, and not the “final decree” which the 
Appellate Court might ultimately pass on 
an appeal preferred to it from the deotee 
of the first Court subsequent to the order 
of remand. A simple illustration will 
suffice to make my meaning clear. Suppose 
in the present case the first Court had 
decided that the plaintiffs had no locus 
standi to sue because they had failed to 
prove that they are the collaterals of Amir, 
and it had on this ground dismissed the 
suit. Suppose that on the plaintiffs’ appeal 
the Divisional Judge were to decide that 
the plaintiffs are the collaterals of Amir: 
upon this finding, which would be one of 
fact on a preliminary point, the Divisional 
Judge would reverse the deoision of the 
first Court and remand the suit under 
rule 23 of Order XLI, Civil Procedure 
Code, fora decision on the merits. Would 
the defendants have a right of appeal from 
the order of remand to this Court under 
Order XLIII, rule 1 (a), Civil Procedure 
Code, seeing „ that the decision of the 
Divisional Judge on the preliminary point 
simply involved the decision of a question 
of fact aud not of a questiou of law or 
custom? The answer to this question must 
be in the negative, although upon the trial 
of the case on the merits it might be 
found that various questions of law and 
custom (e g. % questions of estoppel, of Amir 
having or not haviug an unrestricted power 
of alienation, and of legal necessity, etc.), 
were involved in the case, aud, therefore, a 
second appeal to this Court might lie under 
section 40 of the Punjab Courts Act. from 
the final decree passed by the Divisional 
Judge on appeal from the second decree of 
the Cvui t of first instance. Now let ua 
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take the converse caa>e. Suppose the decision 
of the first Court was one dismissing the 
suit, on the ground that it was barred by 
limitation (assuming that the question of 
limitation decided was a pure question of 
law) or on the ground that the matter in 
dispute was res judicata between the parties, 
and suppose that on appeal the Divisional 
Judge were to hold that the suit was not 
barred by the law of limitation or by the 
rule of res judicata and were to remand the 
case for a fresh decision on the merits. 
Under Order XLLII, rule 1 (w), Civil 

Procedure Code, an appeal would, in my 
opinion, lie to this Court from the order 
of remand, inasmuch as an appeal would 
lie if the order of remand, which involved the 
decision of questions of law, were treated as 
a decree finally disposing of the suit, 
although after the remand the first Court 
might dispose of the suit only on facts, in 
which case on an appeal being preferred to 
it, the Appellate Court would also have to 
record findings of fact only and dispose of 
the appeal on that basis. From the “final 
decree” of the Appellate Court, based as it 
would be ody on findings of fact, there 
would be no appeal to this Court; aud yet 
in the view that I take of rule 1 ( u ) of 

Order XLIII, Civil Procedure Code, an 
appeal would lie to this Court from the 
Appellate Court’s order of remand because 
the preliminary point involved questions 
of law and the decision on it would be open 
to second appeal if the order appealed from 
were a decree and not a mere order. 

Applying to this case the test laid down 
above, it seems to me that an appeal would 
lie to this Court from the Divisional Judge’s 
order of remand if the appellant who is 
aggrieved by the said order had an unquali¬ 
fied right of appeal from the decree of the 
Divisional Judge in the event of that officer 
passing a decree in this very proceeding 
instead of making an order of remand. In 
order to see whether he would have an 
unqualified right of appeal, we have to look 
to the special provisions of section 40 of the 
Punjab Courts Act, and looking to that 
section we find that, since the question 
involved in the preliminary point on which 
the decision of the first Court has been 
reversed by the Divisional Judge is, not a 
question of law, but a question of custom 


having the force of law, the appellaut would 
have the right of appeal to this Court only 
if he were to obtain from the Divisional 
Judge a certificate in terms of sub-section 
(3) of section 40. If the Divisional Judge 
had passed a decree in this case instead of 
making the order of remand in question, the 
appellant, would clearly not have been able 
to appeal to this Court without applying 
for and obtaining a certihcate as aforesaid; 
the certificate might or might not have 
been granted by the Divisional Judge and, 
therefore, the appellant would rot have had 
an unrestricted right of appeal to this Court. 
It is clear, therefore, that all that the appel¬ 
lant could predicate of his right of appeal, 
at the time when he filed the present appeal 
from the Divisional Judge’s order of remand, 
was that an appeal might lie from the 
decree of the Appellate Court, and this, in 
my opinion, is not sufficient to confer on 
him a right of appeal from the order of 
remand iu question under Order XLIH, 
rule 1 (w), Civil Procedure Code. In order 
to claim that right the appellant should 
have been in a position to affirm definitely, 
when he filed his present appeal, that, 
upon the grounds urged by him, an appeal 
would lie under all circumstances from the 
decree of the Appellate Court. 

My learned colleague is of opinion that 
the appellent is entitled to appeal to this 
Court from the Divisional Judge’s order of 
remand if he can obtain from that officer 
a certificate in terms of sub-section (3) of 
section 40 of the Punjab Courts Act. With 
all deference, I am unable to agree in this 
view. Section 40 aforesaid only relates to 
a second appeal to this Court from a decree 
passed in appeal by any Court subordinate 
to this Court, and the provisions of sub¬ 
section (3) of that section have no appli¬ 
cation whatever to an appeal from an order 
of remand such as the one under consideration 
in this case. It seems to me that when 
Order XLIII, rale 1 (w), Civil Procedure 
Code, was enacted by the Indian Legislature, 
it did not contemplate the contingency of 
an appeal lying to this Court from the 
decree of a lower Appellate Court upon the 
production by the appellant of a certificate 
such as is referred to in section 40 (3) of 
the Punjab Courts Act, which section was 
enacted by the Punjab Courts (Amendment) 
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Act of 1912. The only provisions relating 
to appeals which the Legislature had 
apparently then in mind were those con¬ 
tained in sections 100 to section 102, Civil 
Proceduro Code. The certificate appeals 
(if the expression may be allowed) in this 
Province stand on a peculiar footing; and 
I do not think that such appeals really fall 
within the purview of the second part of 
clause (u) of rule 1 of Order XLIII, Civil 
Procedure Code. Be that, however, as it 
may, it seems to me that we are not justi¬ 
fied, for the purposes of a case of this kind, 
in reading the word decree” in sub-section 
(3) of section 40 of the Punjab Courts 
Act as if it included an order” as defined 
in section 2, Civil Procedure Code. To 
read the word “decree” in the said sub¬ 
section in this sense would, in my opinion, 
lead to anomalous consequences when we 
hear in mind the two provisos to sub¬ 
section (3) and also the provisions as to 

contained in section 43 of the 
The first proviso to sub-section 
that an application (for a 
under sub section (3) of the 
section shall not be received after the 
expiration of 30 days from the date on 
which the decree of the lower Appellate 
Court was passed * * * * As in 

the present case no decree has been passed by 
the lower Appellate Court, the limitation of 
30 days as laid down in the proviso just cited 
would not apply to an application for a certi¬ 
ficate by the aggrieved party. Next, suppose 
that the aggrieved party were to apply 
for a certificate and that his application 
were to remain pending for more than 
90 days, what would be the result? Under 
section 43 of the Act the period of limita¬ 
tion for an appeal from an order of remand, 

such as the one before us, is 90 days 
from the date of the order, and that section 
draws a clear distinction betsveen a “decree” 

and an “order”. Under the second proviso 
to sub-section (3) of section 40 the time 
during which the application under that 
sub-section has been pending must- be 
excluded in computing the period for an 
appeal under sub-section (1), which clearly 
means an appeal from a “decree” and 
«ot an appeal from an “older”; knd it 
follows that in a case where a person 

° rder ° f ««a nd de.sr:“ 

appeal tluiefoim to this Court and makes 
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an application for a certificate on a question 
of custom involved in the preliminary 
point, the time during which his applica* 
tion remains pending cannot be excluded 
in computing the period of limitation 
prescribed for the appeal under sub-section 
(I) (c) of section 43. The period of appeal 
in such a case might, therefore, expire 
before a certificate is granted to the 
aggrieved party by the Appellate Court. 
These anomalous results oan only be avoided 
if the word “decree” used in section 40 is 
read throughout as meaning indiscri¬ 
minately a decree or an order; and I must 
say that, in my opinion, there is no 
warrant whatever for such a construction. 
My learned colleague is prepared to place 
this construction upon the word decree 
used in the aforesaid section and he further 
thinks that the Divisional Judge can grant 
a certificate on the question of custom 
involved, although the appeal to this 
Court is only from an order and not from 
a decree, and is not, therefore, covered 
strictly by the wording of sub-section (3) 
of seotion 40 aforesaid. According to him, 
section 40 “does not give the Divisional 
Judge the power to give certificates (even in 
cases where decrees are passed), for the 
simple reason that giving a certificate is 
not a matter which would be illegal 
even without any provision of law.” So, 
(says my learned colleague) “i do not 
think the Divisional Judge would be in any 
way acting illegally if he were to give a 
certificate for an appeal on a point of 
custom from an order of remand. ” My 
own view is that since, according to sub¬ 
section (3) of section 40, an aggrieved 

party who is desirous of appealing to 
this Court from an appellate decree regard¬ 
ing the validity or existence of any custom, 
has the right to apply to the Appellate 
Court that, passed the decree for grant of a 
certificate, that Coint. has, by necessary 
implication, the power to give or to 
refuse to give the certificate applied for, 
and, therefore, the express oonfeiment. of 
such power on Hie Appellate Court would 
have been supei tluons, just as it would 
have been snneifiuous to enact a rule 
in Order XLV of the Civil Procedure 
Code expressly empowering the High Court 
to grant a certificate for permission to appeal 
to His Majesty in Council. But the case 
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is entirely different when we have to deal 
with an appeal from an order of remand 
preferred under Order XLIIT, rale 1 (w), 
Civil Procedure Code. Section 40 ^3) of 
the Punjab Courts Act doe9 not in terms 
apply to such an appeal; the party 
aggrieved by the order of remand cannot 
claim the right under the said section to 
apply to the Appellate Court for a certificate 
on a point of oustom involved in the 
preliminary poini; and as the Appellate 
Court has not, by uecesssary implication, 
the power to grant a certificate to such an 
applicant, it would be perfectly within its 
rights in declining to adjudicate upon 
the application submitted to it. 

My conclusion is that no appeal lies to 
this Court from the Divisional Judge’s 
order of remand in this case, because it 
cannot be affirmed definitely that an appeal 
would lie from the decree of the Divisional 
Judge. The appellant could only appeal 
from the decree of the Divisional Judge 
upon the question of custom involved in 
the preliminary point if he obtained a certi¬ 
ficate from that offioer under section 40 (3) 
of the Punjab Courts Act, but that section 
relates only to second appeals from decrees, 
and not to orders such as the one appealed 
from in this case, and the appellant has, 
therefore, no right to apply to the Divisional 
Judge for a certificate as if the order appealed 
from were a decree, nor has the Divisional 
Judge the power to grant him the certificate, 
if one were applied for. I would, therefore, 
dismiss this appeal. I may note here that 
it has not been disputed before us by either 
side that the point on which the decision of 
the first Court was reversed by the Division¬ 
al Judge was a preliminary point within 
the meaning of Order XLI, rule 23, Civil 
Procedure Code, and that the order of 
remand made by the Divisional Judge is 
correct in form. 

As there is a difference of opinion between 
us on a point of law, I would, if my learned 
colleague agrees, submit the case to the 
Hon’ble the Chief Judge with a request that 
the point may he referred to a third Judge 
for decision. The point of law may be stated 
as follows: 

Does an appeal lie to this Court under 
Order XL1IT, rule 1 («), Civil Procedure 
Cede, from the Divisional Judge’s order of 


remand in this case on the appellant pro¬ 
ducing a certificate from the Divisional 
Judge under sub-section (3) of section 40 
of the Punjab Courts Act? Does the sub¬ 
section in question apply to orders of remand 
made under Order XLI, rule 23, Civil Pro¬ 
cedure Code, as well as to decrees? 

Chevis, J. (April 18, 1914).—Having read 

the opinion of my learned brother, and given 
further consideration to the case, I have 
changed my former opinion as regards the 
question whether the appellant can apply 
to the Divisional Judge for a certificate. The 
provisions of section 40 (3) of the 
Punjab Courts Aot certainly apply only 
to appeals from appellate decrees; I 
have never thought or said otherwise. 
Apart from section 40 (3) there is no 
provision of law regarding certificates, and 
I now think we should take it that such 
certificates can be given only for the 
purpose of lodging an appeal from an 
appellate deoree. I agree, therefore, with 
my learned brother that the appellant 
cannot ask the Divisional Judge for a certifi¬ 
cate. I venture to think that in all other 
respects there is no material difference 
between us, and that there is, therefore, 
no longer any necessity for reference to a 
third Judge. I would, if my learned 
brother agrees, hold that the order of 
remand in the present case is not open to 
appeal under Order XLTII, rule 1 (w), 

and I would dismies this appeal with 

costs. 

Shah Din, J. (April 18, 1914).— In view of 
the fact that my brother Ch9vis has now 
agreed with me that no appeal lies to this 
Court from the Divisional Judge’s order of 
remand, and that the appellant cannot ask for 
or obtain a certificate from the Divisional 
Judge under section 40 (3) of the Punjab 
Courts Act, there is no longer any necessity 
fora reference to a third Judge. I agree 
in dismissing the appeal with costs, and 

it is dismissed accordingly. 

Appeal dismissed. 
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ALAMELUMANOATHAYARAMMAH V . NAMBERUMAL CHETTY. 


MADRAS HIGH COURT. 

Ordinary Original Civil Jurisdiction. 
Civil Suit Nos. 418 of 1912 and 126 of 

1913. 

March 11, 1914. 

t'resent : — Mr. Justice Sankaran Nair. 

In No. 418 of 1912. 

A LAMELUMANGATH AYARAMM AH — 

Plaintiff 

versus 

0. NAMBERUMAL CHETTY and another 

— Defendants. 

In No. 126 of 1913. 

C. NAMBERUMAL CHETTY— 

Plaintiff 

versus 

ALAMELUMANGATHAYARAMMAH— 

Defendant. 

Hindu Law Re-umon—Difference of joint Hindu 
family and re-unitcd Jamily pointed out— Durden of 
proving reunion—Jewels made for ladies of family 
out of family funds—How far family property—Pre- 
sn mption. 

Re-union depends upon the intention of the parties 
as well as on the properties boing constituted into 
joint family property. After a re-union the sub¬ 
sequent interest of the members in the re-united 
family would not be the same ns if thev had 
originally remained undivided. It would depend 
upon the properties which they bring into the 
common stock and in a subsequent partition the 

shares will be proportionate to the properties origi¬ 
nally united. 

The position of the members who re-unite is not 
the same as that of the members of a joint Hindu 
family. In the ono caso it is co-parcenarv, thev are 

r case they are tenants- 
m-common. Before partition the property «mh>s by 

survivorship. After reunion the case is mie of sne- 
cessmn, though the persons who might take the pro¬ 
perty as heirs after re-union are not the same as 

those who would take if they were divide,1 and there 
had been no re-union. 

Tho burden of proving reunion is on the persons 
who set up re-union. 1 

When it is found in n Hindu family that jewels 
were made from family funds for the' use of u lady 
and ,t is also found that she alone 1ms hem, usi, 
them and it ,s further proyed that when other Indie", 
camo ir.to the family, they had similar jewels , m 

for their use and they hare been usine those p, j 
cular jewels, such jewels form their separate „ , 

and aro not the family property. I'toperty 

In tho absence of rebutting evidence t).,» 
tion is that tho jewels helonma V " ' 

alone haye been usiu K them. ‘ " ^ 

In C. S. No. 418 of 191 *> 

Messrs. 0. V,nh,t„s„br„ M i„'h ' “ nnd p 
P. Pamasawmy Iyer , for the Plaintiff 

Mr. V. Masilnmnni Pillai, for I ho' Defend. 

ftuts, 


In C. S. No. 126 of 1913. 

Mr. V. Masilamani Pillai , for the Plaint¬ 
iff. 

Messrs. 0. Venkata subrami ah and 0. 
P. Ramasawmy Iyer , for the Defendant. 

JUDGMENT.—The dispute is between 
Alamelurnanga Thayaramraab, the widow of 
Sesbachelam Chetty, and Namberumal 
Chetti and Yedavalli Thayaramma, the 
brother and the sister of the deceased. 
It relates to certain jewels, some of whioh 
are now in the possession of Alamelurnanga 
Thayaramma, and the others are in the 
possession of Yedavalli Thayaramma. 
Alamelurnanga Thayaramma’s case is that 
both these sets of jewels are her stridhanam 
and belong to her. She says that all of 
them were in her possession and two days 
before her husband’s death seme of them 
were secretly removed by Vedavalli 
Thayaramma in collusion with Namberumal 
Chetty and she seeks to recover possession 
of them in Civil Suit No. 418 of 1912 filed by 
her. As to the other jewels, Namberumal 
Chetty says that they, along with the other 
jewels, for the recovery of whioh Alamelu- 
manga Thayaramma sues, were made out of 
family funds and formed the family pro¬ 
perty and that on the death of Seshaohelam 
Chetti, he became solely entitled to them 
and he seeks to recover their possession from 
Alamelurnanga Thayaramma. 

Before proceeding to discuss the evidence 
of title, I shall briefly refer to the ques¬ 
tion whether Sesliachelam Chetti and 
Namberunnil Chetti were divided or undivid¬ 
ed. It forms the subject, of an issue in 
the suit tiled by Namberumal Chetti. In 
1881, the family consisted of Seshaohelam 
Chetti, his three brothers, Kanna Chetti, 
who is a witness in this case, Chella Pillay 
Chett,, Namberumal Chetti and their father, 
lho father and Seshaohelam Chetti, who 
alone among the sons had attained the age of 
majoiity, sold a house whioh formed the 

c ' n ‘ V Property. They received from 

sendee Rs. 1,120 whioh formed their 
A Dth share and the vendee retained in his 
hands the balance of Rs. 1,680 whioh he 
U| u eiti.ok to pay to the three minor sons 
on their attaining majority. Each of them 
was to be paid his separate share. Pend- 
ni g mt pajment, the vendee was to pay 
‘nUitst on that amount into the hands of the 
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father for the maintenance of these minor 
sods. It is also proved that each son, as he 
attained his majority, received his share of 
Rs. 560. Kannan Chetty on attaining: 
majority left the family, if there was a 
family. It is not suggested that he is or 
was at any time a member of the family. 
These facts are consistent only with parti¬ 
tion among the members of the family 
and their subsequent conduct confirms that 
view. The further question is raised whether 
there was a re-union afterwards, at any rate, 
so far as Chella Pillai Chetti, Namberumal 
Ohetti and Seshachelam Chetty are concerned. 
The father and Seshachelam Chetty seem 
to have carried on a shroff’s business. 
When Chella Pillai Chetty attained majority 
and received his share, he seems to have 
paid over that money to his brother and 
helped him in carrying on the business. 
Namberumal Chetty too on receipt of his 
share paid it into the business. All the 
time Namberumal Chetty and Chella Pillai 
Chetty were minors, there could be no re¬ 
union; because re-union depends upon tl e 
intention of the parties as well as on the 
properties being constituted into joint family 
property. What Seshachelam Chetty *s 

properties amounted to at the time 
Namberumal Chetty put his money into 
the business does not appear: because after 
a re-union, if there was one, the subsequent 
interest of the members in the re-united 
family would not be the same as if they 
had originally remained undivided. It 
would depend upon the properties which 
they bring into a common stock and in 
a subsequent partition the shares will be 
proportionate to the properties originally 
united. Seshachelam must have increased 
his share by that time, because subsequent 
events show that the business was com¬ 
paratively a prospering one. The accounts 
themselves do not show that it must 
have been a joint family business as 
distinguished from a partnership. It is 
quite as consistent with the one as with 
the other. If, therefore, I have to decide 
the question whether there was a re union, 

I should be inclined to hold that the 
evidence does not show that there must 
have been a re-union, and the burden of 
proof is of course, on the persons who set 
up a re-union. I shall only add a few 
words as to the accounts that are put in. 


I am satisfied t»bat> all the accounts have 
not been put in because the accounts put 
in certainly seem to indicate that these 
transactions must find place in other books 
and I am not, therefore, disposed to rely 
very much on these accounts. I shall not 
dwell upon it further, because 1 do not 
think it necessary to come to a final 
decision on the question whether there was 
a re-union or not, because the question 
to be determined has reference to the 
ownership of the jewels, and all that was 
argued was that if there was a re¬ 
union, then there would be a pre¬ 
sumption that these jewels must have been 
made out. of common funds and that they, 
therefore, form joint family property. Of 
course, as I said before, the position of 
the members who re-unite is not the same 
as that of the members of a joint Hindu 
family. In the one case it is co-parcenary. 

1 hey are, if I may say so, joint tenants. 
In other cases they are tenants-in common. 
Before partition the property goes by 
survivorship. After reunion the case is 
one of succession, though the persons who 
might take the property as heirs after re¬ 
union are not the same as those who 
would take if they were divided and there 
had been no re union. I am nob aware that 
the question has been decided that in the case 
of a family composed of members who are 
rp-united, the same presumption as to family 
ownership applies as in the case of a co- 

parcenary. However, I do not think it neces¬ 
sary to come to any conclusion on that 
point. 

[The learned Judge dealt with the 
question as to the possession of jewel? and 
their removal and gave the following finding: 

“I have very little doubt that Alameluraau- 
ga Thayaramma was in possession of all these 
jewels at the time of her husband’s death. 
*##* x have no hesitation in accepting Ala- 
meluraanga Thayaramma’s evidence as to the 
way in which she lost possession of these 
jewels.”] 

Whether the jewels that are in dispute 
in Civil Suit No. 418 of 1912 as well as the 
jewels in Civil Suit No 121 of 1913 were ia 
law in the possession of Alamelumanga Tha- 
yaramraa or of the family, she had been un¬ 
doubtedly using them. With reference to one 
of the jewels, vanki , No. 6 in Civil Suit No. 
418 of 1912, there is the evidence of Namberu. 
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mal Chetty that, his wife also had been using 
it; but with reference to the other jewels he 
does not give similar evidence. There is the 
evidence of the sister no doubt that she as 
well as Namberumal Chetty’s wife had been 
□ sing these jewel?; but I am not prepared to 
believe that evidence, because Nambreumal 
Chetty’s wife had other jewels. Whether 
they belonged to her solely or whether they 
belonged to the family makes no difference, 
so far as this question is concerned. 
She had other jewels for her own use and it 
is not likely, therefore, that she would have 
used the plaint jewels, and the fact that 
Namberumal Chet,ty does not give evidenoe on 
that point against the plaintiffs case with 
reference to the use of the jewels, is almost 
conclusive. I, therefore, have no hesitation 
in holding that the plaintiff had been using 
them. I am equally satisfied that they were 
made for the use of the plaintiff, because 
at the time they were made there was no 
other lady in the family who was in need of 
them. Namberumal Chetty married his wife 
only after most, if not all, of the jewels in 
question were made. We have, therefore, 
these facts about which I feel no doubt that 
the jewels were made for the use of Alamelu- 
manga Thayararama and that Alamelumanga 
Thayaramma alone had been wearing them. 
There is also the fact proved that Namberu¬ 
mal Chetty’s wife, the only other lady in 
the family, had other jewels of about the 
same value for her use. Namberumal 
Chetty states no doubt that, some of these 
jewels were given to her by her own mother. 
That stands only on his own testimony 
unsupported by any other evidenoe, and I 
am not disposed to accept that, evidence; but 

even if it is true, I do not think it would 
make muoh difference. 


When we find ,n a Hindu family jew, 
made —I will assume for this purpose fr< 
fam.ly funds-for the use of a lady a 

Them ^ 8l ’ e a '° ne ' ,aS bee " 

hem and it is also proved that when oth 
lad.es came into the family, they had si,nil 

jewels made for their use and they 
been using those particular jewels, then , 
law is, that such jewels form theirseparate p. 

perty and they are not family property 
there should be some evidence to show th 
he same jewels which were being us 
l>y one lady were also used by tl 


other lady, or they were kept in the 
possession of one person in the family for 
the benefit of and for being handed over to 
the others for using them, the presumption 
arising from use and possession will be 
rebutted. In the absence of such rebutting 
evidence, the presumption certaiuly ia that 
the jewels- belonged to the ladies who alone 
have been using them. There are many 
cases to that effect decided by Mr. Justice 
Benson and myself on the appellate side 
on appeals from this side of the High 
Court. 

In this case the only evidence addaced on 
behalf of Namberumal Chetty aud Vedavalli 
Thayaramma is that they were made some 
tune after the marriage and could not have 
been, therefore, given to Alamelumanga Tha- 
yaramma at. the time of her marriage. 
Assuming that it is so, that would make 
no difference, because it ia conceded that 
there was one, and that, a very valuable 
jewel —the diamond kammal —which was 
made some years after the marriage and 
given to her aud that that was admittedly 
her stridhanam. The fact that some of these 
jewels were made subsequently, in my 
opinion, makes no difference, even if it 
is proved; but, as I said, I am not satisfied 
t.lar. the accounts can be relied upon in 
order to show that these were the jewels 
which were made on the occasions referred 
to in the accounts. As to the actual gift 
itself of the jewels to the plaintiff, there 
is a conflict of evidence as to whether these 
jewels or any 7 of them were given to her 
at. her marriage. Many of the jewels that 
are spoken to are jewles which are likely 
to be given to a woman at the time of 
her marriage and plaintiff’s evidence ap¬ 
pears to me to be more reliable than the 
evidence of Nambernmal Chetty and his 
witnesses. 


On the whole I come to the conclusion, 
therefore, that these jewels formed Ala- 
melumanga Thayaramma’s ttridhanam pro- 
Ft ily a. d I accordingly pass a decree in her 
favour in Civil Suit No. 41S of 1912, as 
preyed for with costs. I dismiss Civil Suit 
NV 1-6 of 1913 with costs. 

Ciul Suit No. 418 of 1912 decreed. 

Cm! Suit No. 126 dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1326 op 1912. 

April 8, 1914. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 

HAR NARAIN— Defendant — Appellant 

versus 

HAR PRASAD and others—Plaintiffs — 

Respondents. 

Mortgage—Subsequent mortgagee redeeming prior 
mortgage—Intention to keep prior mortgage alive. 

Where a simple mortgagee of certain property 
paid a prior mortgagee of a portion of the property 
but the mortgagor and not the simple mortgagee 
took possession of the portion thus redeemed: 

Held , that the intention of the simple mortgagee 
was not to keep alive the prior mortgage for his 
benefit. 

Second appeal from the decision of the 
Subordinate Judge of Agra, dated 8th July 

1912. 

PACTS.—This is a suit on foot of a mort- 
gage dated4th of July 1872. It appears that 
the mortgagor had executed a bond in favour 
of one Janki Prasad in 1891 for Rs. 116, out 
of which Rs. 100 were left with the latter to 
pay off a usufructuary mortgage of February 
6tb, 1866. Janki Prasad brought a suit for 
sale. The property was put for sale and was 
purchased by the defendant, Har Narain, on 
20th November 1909. He now contends that 
he has priority over the plaintiffs by reason of 
Janki Prasad having discharged the earlier 
mortgage of 1866. Both the Courts below 
decreed the suit. 

Mr. S. K. Tfar y for the Appellant:—Har 
Narain can hold up the prior usufructuary 
mortgage as a sheild. It must be presumed 
that he intended to keep the prior mortgage 
alive inasmuch as it was to his benefit to do 
so. What has to be looked to is the inten¬ 
tion and intention has to be gathered from 
the benefit likely to accrue. He relied on 
Baldeo Par shad v. Uman Shankar ( 1), Mamraj 
v. R amjilal (2), Tulsa v. Khub Ghand (3). 

[Banerji, J., referred to Muhammad Sadiq 
v. Qhaus Mohammad (4)]. 

Mr. Benode Behary , for the Respondent, was 
not heard in reply. 

JUDGMENT.—The only question in this 
appeal which arises out of a suit for sale upon 

(1) 4 Ind. Cas. 810; 32 A. 1; 6 A. L. J. 987. 

(2) 5 Ind. Cas. 177; 7 A. L. J. 15. 

(3) 13 A. 581; A. W. N. (1891) 193. 

(4) 7 Ind. Cas. 2C0 ; 7 A. L. J. 914; 33 A. 101. 


a mortgage is whether the appellant has 
priority over the plaintiffs. The mortgage 
in favour of the plaintiffs’ predecessor-in-title 
was made on the 4th of July 1372. In 
1891 the mortgagor executed a simple mort¬ 
gage in favour of one Janki Prasad for 
Rs. 116. The property hypothecated in that 
mortgage was the property comprised in the 
earlier mortgage of 1872 and some other 

property. 

Out of the consideration for the mortgage 
of 1891 Rs. 100 was left in the hand of 
Jauki Prasad for payment of a still prior 
usufructuary mortgage of 1866. This mort¬ 
gage was discharged out of the consideration 
for the mortgage of 1891. Janki Prasad 
brought a suit upon his mortgage, obtained 
a decree and in execution thereof caused 
the property mortgaged to him to be sold 
and the appellant Har Narain purchased it. 
He contends that he has priority over the 
plaintiffs by reason of Janki Prasad having 
discharged the earlier mortgage of 1856. 
It has been held by this Court in several 
oases and also by their Lordships of the 
Privy Council that the question in a matter 
of this kind is one of intention, i.e., whether 
it was the intention of the parties that the 
prior mortgage should be kept alive for the 
benefit of the subsequent transferee of the 
property who discharged it. In the absence 
of clear and express evidence the presump¬ 
tion will be that the intention was to keep 
up the prior mortgage for the benefit of the 
transferee. In the present case, however, it 
seems to us that the intention, so far from 
being that of keeping up the prior mort¬ 
gage, was to extinguish it. The prior mort¬ 
gage of 1866 was a usufructuary mortgage. 
Janki Prasad took a simple mortgage which 
included other property, and as soon as the 
prior mortgagee was paid up the mortgagor 
and not Janki Prasad took possession of the 
mortgaged property, so that it cannot be 
said that he stepped into the shoes of the 
prior usufructuary mortgagees. Under these 
circumstances the appellant is not entitled 
to claim priority over the plaintiffs and this 
appeal must fail. We accordingly dismiss it 
with costs including fees on the higher scale. 
We extend the time for payment to six 
months from this date. 


Appeal dismissed, 
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MADRAS HIGH COURT. 

Oit? Civil Coort Appeal No. 8 of 1918. 

March 12, IS 14. 

Present: — Sir Charles Aroold White, Kt., 
Chief Justice, and Mr. Justice Oldfield. 

M. J SiVAR iMA PlLL 41 and others — 

Defendants —Appellants 

versus 

V. VEERAPPA PiLLAI — Plaintiff — 

R ESPONDENT. 

Civil Procedure Code (Act V of 19089, O. XXI , rr. 31, 
33 (I )—$uit for restitution of conjugal rights — 
Proof of marriage —Presumption—Minor wife—Execu¬ 
tion against parents. 

In a suit for restitution of conjugal rights 
VPir y strict proof of marriage is essential; but iif the 
absence of proof to the contrary only the general 
evidence of marriage is sufficient to justify the 
presumption that all the necessary marriage cere¬ 
monies wore performed. n 

Surjamoni Dasi v. Kalikantn Das, 28 C. 37- 
5 C. W. N. 195; Brindabun Chandra Kunnokar v 
Chundra Kunnokar, 12 C. 140, distinguished. 

The new Civil Procedure Code has abolished im¬ 
prisonment as one of the modes of executing a 
decree for restitution of conjugal rights, but still a 
Court can pass an effective decree: and where the 
wife is a minor her parents can bo directed to hand 
her over to her husband and in case of their default or 
failure to show sufficient cause therefor, execution 

can proceed against their persons as well as nro 
perty. ‘ ‘ 

A j nasi Knar v. Suraj Prasad , 1 A. 501, dis- 
tinguished. 

Appeal against the decree of the Madras 
City Civil Court in Original Suit No. 231 

Mr. V. N. Ktippa Row , for the Appel- 
lanes. 

Mr. S. Duraisnnii Aiyer , for the Respond- 

6Dfc. 

Citl 0 f' GV U'^ r Ti I V < Hr3t that the 

the Jr I<%6 8ho,,ld granted 

In 10 hT™ Taia f ° r by dsfendants 

on 10th January 1913. We gave then, a 

spec,^ opportunity to satisfy us that their 
absence, and particularly that of 1st d' 

b“ t; i lh *‘ 

Ut- his affidavit now produced does not 

convince us that it was or that ; • fc 

of his conduct throughout the case''hi™ 
deliberate intention was not to protract t 1 

i""-. , W «. cannot 'iuterfei. 

With the decision on this ground. 

On the merits exception has been fab 
to the learned Judge’s finding • A ^ en 

fondant’s objection to the marrlag^h^' ^ 
plaint iff and 3rd defendant ""“ff. 


Uii4 


that the necessary ceremonies were not 
completed. The foundations for that finding 
were plaintiff’s general evidence that all 
the essential ceremonies were performed and 
the absence of any evidence to contradict 
it ; and it is alleged that they were in¬ 
sufficient, beoause strict proDf of the 
marriage being necessary, the learned Judge 
should have found, firstly , what the particular 
ceremonies essential to a valid marriage 
were, and, secondly , whether each was per- 
formed. The decision in Surjamoni Dan 
v. Kahknnta Dasi ( I) has been relied on 
in support of this contention; and, no 

. ou w fhe ^ ea ^ n °t® of that case supports 
it. We do not think, however, that the 
proposition thus generally stated can be 
reconciled with the only authority cited in 
Me judgment, which is in point, or that 
the intention was to enunciate it as of 
general application and without reference 

to the pleadings and findings then before 
the Court. 

We observe with due respect that the 
e eet of the only authority referred to, 
winch whs in point as dealing with 
a claim for restitution of conjugal 
lights, and not with a question of inherit- 
ance Bnr.dabun Chandra Kunnokar v. Ohandra 

>7°, f (2) appearB t0 hft7e misappre¬ 
hended. For that decision was wrongly referred 

to as t ased on the materials before the Court 
independently of or concurrently with the 
presumption arising from the evidence of 
the celebration of a marriage, since the 
presumption was in fact regarded as out¬ 
weighing the finding against, the validity 
of the marriage, based on the absence of 
evidence of the performance of one 
ceremony. The weight of the latter of 
these two cases as a departure from the 

opinion of the same Court in the earlier is 
consequently impaired. 




v. Kalikantn Das (1) ooutaius uo full state¬ 
ment of the pleading, in which the validity 
of the marriage was denied, or legarding 
the course of the trial. It does, however, 
indicate that the parties differed as to the 
particular ceremonies essential to a valid 
marriage and realised the necessity for 


(2) la o. Ha"’ W ' N ' 195- 
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proof of them, the insufficiency of the 
lower Court’s finding being the basis of this 
part of the decision. The finding of the first 
Appellate Court is extracted in the judg¬ 
ment, and it did not deal definitely with 
the matter in contest. That of the Court 
of first instance is summarised; and, though 
we must respectfully express our inability 
to reconcile the references to it with the 
learned Judge’s conclusion, it is material 
that it was rejected also on the ground 
that the trial was defective. The case 
before us can be distinguished on the 
giound that defendants must be taken to 
have declined at the trial to dispute the 
necessity for particular ceremonies and that 
the Court’s geueral finding was, therefore, 
justified by the pleadings and the course of 
the proceedings. 

The plaint in the present case alleged 
generally that the marriage between the 
plaintiff aud the 3rd defendant took place 
in accordance with law and custom. The 

written statement contained a general denial 
that the necessary ceremonies had been 
fully completed. On 7th October 1912, 
when issues were framed, the 1st defend¬ 
ant, 3rd defendant’s father and guardian 
ad litem , was called on to file a further 
written statement within two weeks as to 
what ceremonies were left unperformed. 
This he did not do. He was also in 

another connection called on to appear on 
21st October 1912 in person. When the 

case was taken up on 28th October 1912, 

he was examined and said I do not know 
who was the priest, who officiated at the 
marriage or what his caste was. I cannot 
say what the other ceremonies of marriage 
were, which were not performed in this 
case. The tali tying ceremony took place.” 
Clearly, when 1st defendant made these 
statements, he had had full warning that he 
would have to specify the omitted ceremonies. 
It was reasonable for the learned Judce to 
call on him to do so in order that time might 
be saved and plaintiff’s evidence might be res¬ 
tricted to essential points; and we oannot dis¬ 
miss his failure from consideration. At the next 
hearing he was absent and his Pleader withdrew 
from the case. A deoision in plaintiff’s favour 
was accordingly given on his evidence alone, 
his witnesses (including, it is said, the officiat¬ 
ing priest) not being examined. The 


finding under consideration is general, buf, 
it is in terms of that evidence, that all the 
marriage ceremonies were duly performed. 
We hold that after 1st defendant’s implied 
refusal to place the necessity for and 
performance of particular ceremonies in issue, 
nothing more specific wa9 possible or 
necessary. This objection to the deoision, 
therefore, fails. 

The next contention is that the decree 
should have included a direction under 
Order XXf, rule 33 (.1), forbidding execution 
against 3rd defendant by her detention in 
prison. Such a direction was not asked for 
at the trial. It can still be given by the 
lower Court. And no special circumstances 
have been brought to our notice which 
render it advisable that that we should give 
it now. 

First and 2nd defendants complain next 
of the injunction in the decree, requiring 
them to deliver 3rd defendant iuto the 
custody of plaintiff within a month, urging 
that, though she is a minor and during the 
trial admittedly was under their control, 
they should not be liable to commitment for 
disobedience to an order, which could not be 
enforced against her, and which owing to her 
recalcitrance or to other causes beyond their 
control they may be unable to obey. The 
injunction, they concede, would not be open 
to objection, if it merely restrained them 
from preventing plaintiff obtaining possession 
of her. The authorities cited iu support of 
this are Lall Nath Misser v. Sheoburn 
Paniey (3) and Qatha Ram v. Moohita Kochin 
(4). In the first case the ground of the 
decision is not clearly stated, and it was 
observed that an injunction against the 
person detaining the minor wife would in 
any case have been unjustifiable, when there 
was no decree against the minor herself. In 
the second the relevant portion of the 
decision was obiter and dealt directly only 
with enforcement of the decree against the 
wife, not the other defendants, who were 
detaining her. Both oases were decided 
with reference to section 200, Act YII1 of 
1859, the Code then in force, which might 
be supposed to have authorised the view 
that restitution decrees were merely declara- 

(3) 20 W. R. 92. 

(4) 23 W. R. 179} 14 B. L. R. 29S. 
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tory because it. made no separate provision for 
their execution. It is possible that it was 
in consequence of the views expressed in 
these c^ses that, in Act IX of 18/7 explicit 
provision was made in section 260 for the 
enforcement by imprisonment or attachment 
of property of decrees in such suits and in 
section 259 for the similar enforcement of 
those in suits for the recovery of a wife. 
In the present Code the reference to suits for 
recovery of a wife has been omitted from 
Order XXI, rule 31, and the provision for 

enforcement, of decrees in restitution suits 
in rule 32 is qualified by rule 33, conferring 
discretion on the Court to refuse to euforce 
them by imprisonment. The result is that 
since 1877 the law has included explicit 
provision for the enforcement of such decrees 
without restriction of its applicability in the 
case either of the wife or other defendants. 
And accordingly the passing of a decree 
enforceable against the latter being contem¬ 
plated, and the only question remaining 
being as to its form, we conceive that it 
should be framed in the most effective manner 
possible. The form of injunction proposed 
by defendants was considered in Ajnasi Kuar 
v. Suraj Prasad (5) and it was held that a 
person, who allowed the wife to reside in 
her house, did not infringe it. The wife in 
that case was of full age, and, no doubt, on 
that account, no more stringent injunction 
would have been appropriate. Here, the pos¬ 
session of a minor being inquestion, there was 
no reason why the lower Court should not 
frame its injunction, as it has done, in a 
more effective way to secure to plaintiff the 
relief it was decreeing. It is not. suggested 
that 1st and 2nd defendants will have to 
comply with the decree by delivering 3rd 
defendant to him in Burma, where l.e is 
employed, or anywhere except, at. their home 
on his demand. If they are unable to do 
so, they will have an opportunity of showing 
that the cause was beyond their control 
before execution issues against them or their 
property. We do not consider that the 
decree was framed wrongly with reference 
either to the law or the circumstances of tho 
cape and we, therefore, confirm it in this res¬ 
pect. 

The remaining ground of appeal argued 

(0) 1 A. G01. 


is against the order directing defendants to 
pay all plaintiff’s costs notwithstanding that 
a portion of his claim, separately valued at 
Rs. 220, for the recovery of certain property 
was withdrawn. Clearly defendants should 
not havo been made liable for the Court-fee 
on this amount, and the decree must be 
modified to exempt them from liability in 
respect of it. The appeal is allowed to this 
extent, but i9 dismissed in other respects. 
Defendants will pay plaintiff’s costs. The 
time within which they must deliver the 
3rd defendant to the plaintiff is extended 
to one month from the date of auy demand 
he may make after this judgment. 

App3al alloic6l. 


ALLAHABAD HIGH COURT. 
Ciyt l Revision No. 134 op 1913. 
March 31, 1914. 

P resent :—Justice Sir George Kuox, Kt. 

BOHRA MOTI RAM and another— 
Plaintiffs—Applicants 


versus 


LAL KHAN alias LALA— Defendant— 

Respondent. 

Limitation Act (IX of \9Q$) t Sch. f, Ait. 75—/u- 

stalnient bond — IfaiVtT. 

• • ^ • » instalments contained tho pro- 

x isii.ni that in default of payments on duo dates the 
whole amount with interest shall be payable: 

Uc!iJ } that the creditor was not compelled to sue 
for the whole amount on default of any cue instal¬ 


ment only and was, therefore, competent to sao for 
nn\ instalment due within the period of three Tears. 

t ml revision against the order of the 

^inall Cause Court-Judge of Agra, dated 14th 
July 1913. 

b At IS.—The plaintiffs brought a suit for 
recovery of Rs. 250 due on au instalment 
bond in the Court of Small Causes at Agra. 
1 bo bond was dated 11th September 1908 
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and was for Rs. 200 payable by six monthly 
instalment of Rs. 25 each, and in default 
thereof the whole money was payable in a 
lump sum with interest at Rs. 2 per cent, per 
mensem. The plaintiffs alleged that two 
instalments were paid and endorsed on the 
bond. The Judge of the Small Cause Court 
held that as the payment did not appear in 
the handwriting of the defendant, it did not 
save limitation under section 20 of the Indian 
Limitation Act, As Article 75 was not set 
up in the plaint, the plaintiffs could not, 
therefore, take advantage of waiver. The 
learned Judge holding this view dismissed 
the claim withont entering into other ques¬ 
tions The plaintiffs applied under section 

-5 of the Small Cause Courts Act in the 
High Court. 

Air. S. K T)ar, for the Applicants. He 
relied on Ajudhia v. Kunjal (1). 

Pandif, Mohan Lai Sandal , for the Respond¬ 
ents, contended that the plaintiffs came with 
the allegation that two instalments were 
paid which the Judge did nob believe and 
their case was not that of waiver. They came 

with a false case. He cited Abinash Chandra 
Bose v. Bama Bewa (2). 

He further contended that the High 
Court on the revisional side did not iuterfere 
under section 25 of the Small Cause Courts 
Act on the question of limitation. He 
referred to Sarman Lai v. Khuban (3), Sarman 
Lai v. Khuhan (4). 

The Court referred to Shankar Prasad v. 
iTalpa Prasad (5), Maharaja of Benares v. 

IS 1 2 3 4 5 and Ram (6). 


payable by instalments. They say that two 

of the instalments have been paid and that 

nothmg has been paid on account of the 
remaining six instalments. They accordingly 

broug it this suit for recovery of the amount 

due under the six instalments. The respond¬ 
ents denied execution of the bond and set 
up a further plea that limitation barred the 
suit. The Court of Small Causes did not come 
o any conclusion on the first point; but held 
thatthe suit was tune-barred. From the tenor 
of the judgment the Court below appears to 

have overlooked the principle laid down in 

bhankar Prasad v. Jolpa Prasad (5) 
re-affirmed in the Maharaja of Benares v. 
Nand Ram ( 6 ). The former case, it is true, 
relates to a decree payable by instalments. 
Lut the principle contained in that was 
expressly accepted and acted upon in the 
latter case which was the case of a bond 
payable, by instalments. I hold that the 
plaintiff s suit was not time-barred, and setting 
aside the decree of the Court below, I send the 
case back to that Court with an order directing 
it to put the case again to its number on the 
list of undecided suits and dispose of it on 
the other pleas raised according to law. 
L/OSI8 will follow the event. 

Decree set aside ; Suit remanded. 


Mr. .S'. K. Dar was not heard in reply. 

ORDER.—This is an application under 
section 25 of the Small Cause Courts Act 
asking this Court to set aside the decree 
of the Court below and to decree the suit 
with costs. According to the plaint on 
which the suit was instituted the defendant 
was a judgment-debtor against whom a 
decree for a large sum of money had been 
passed. The decree was compromised and 
the plaintiffs say that they accepted from the 
respondent a b;nd for the sum of Rs. 200 

(1) 30 A. 123 ; 5 A. L. J. 72; A. XV. N. (1903) 36. 

(2) 4 Ind. Cas. 17; 13 C. W. X. 1010. 

(3) 16 A. 476; A. W. N. (1891) 1S3. 

(4) 17 A. 422; A. XV. N. (1895) 112. 

(5) 16 A. 371; A. XV. N. (18911 115. 

(0) 29 A. 431; 4 A. L. J. 336; A. W. N. (1907) 139. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 223 and 289 of 1911. 

January 20, 1914. 

Piesent: —Mr. Justice Miller and 
Mr. Justice Tyabji. 

KACHI YDVA RANGAPPa KALAKKA 
THOLA UDAYAR— Appellant in No. 223 
of 1911 and Respondent in No. 289 

of 1911. 

versus 

KULANDAI AYAL— Responeent in No. 
223 of 1911 and Appellant in 
No. 289 cf 1911. 

Limitation Act (XIV of 1859), Art. 129— 
Hindu, Laiv—Impartible estate-“Widow of junioi 
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member—Right to be maintained out of estate — 
Member cannot bind his heirs bn his compromise—Nature 
of widole's maintenance—Facts to be considered , when 
allowing arrears—Denial — Burden of proof. 

The widow of a junior member of the family of a 
holder of an impartible estate is entitled to main¬ 
tenance out of the impartible property. 

It is at least doubtful whether such member can 
bind by a compromise his heirs to receive a particular 
amount as maintenance out of the impartible estate 
in lieu of such rights as they might have independ¬ 
ently of his right to receive maintenance for his 
life. 

The widow’s maintenance is properly such allow¬ 
ance as may keep her in a suitable condition of 
comfort, whereas the maintenance of a male member 
of a joint family represents at lenst to some extent 
his interest in the property of the family. 

In tixing the rate of arrears of maintenance to be 
paid to a widow it is not improper to take into con¬ 
sideration the fact that the widow, during all the 
time she received no maintenance, did not borrow 
money, had no difficulty in obtaining all the com¬ 
forts which she required, delayed long to demand 
maintenance and would be receiving a lump sum. 

Under Article 120 of the Limitation Act, whore 
there has been no denial, there is no bar, and tho 
person pleading the bar of the Article must prove tho 
denial. 


Appeal against the decree of the Court, of 
I he Subordinate .Judge of Trichinopoly, in 
Original Suit No. 9 of 1910. 

Mr. S. Sreenivasa Aiyangar , for the Appel¬ 
lant. 


Mr. K. Sreenivasa Aiyangar , with him Mi 
7f. Rangasami Aiyangar , for the Respouden 
•JUDGMENT. — It is claimed for 1st de 
feudent that the suit is barred by limitatio 
ou the grouud that plaintiff’s right to re 
ceive maintenance from the Zemindar wa 
denied more than twelve years before th 
date of the plaint. It is on tlie 1st defend 
dant to prove this denial and, in our opinioi 
lie has failed. We agree with the Subordi 
nate Judge that the four witnesses ex 
amined on the 1st defendant’s sido ar 
untrustworthy and the story which the 
tell seems to us to be improbable. Eliminat 
ing that evidence there remains only th 
fact that no maintenance has been paid t< 
plaintiff at any time since her husband’i 
death a „ d »| le plaintiff’s allocation i, 
Exhibit U that, when the Zemindar wa- 
asked to provide for her, he promised t 
arrange a statement in paragraph 12 of th, 

p amt is relied on as an admission of tin 

a leged denial, but it does not amount, in oui 
opinion, to an admission of the denial of „ 

right to receive maintenamv Tim or «W 


is insufficient to prove that the right was 
denied. 

The alleged denial not being proved 
there is no room for the application of 
Article 129 of the first Schedule of the 
Irraitation Act, and accepting the view pre¬ 
sented on behalf of the 1st defendant that 
that Article is the specific Article applicable 
to a suit for future maintenance there 


is no 
denial 

bar 

because there has 

4 

been 

no 

The 

1st. 

defendant contends 

that 

the 


plaintiff as widow of a junior member of 
bis family is not entitled to maintenance 
out of the Zemindari. It having been decided 
in this Court that junior members of the 
family of the holder of an impartible estate 
are entitled to maintenance out of the 
impartible property, there is no reason 
why their widows should not also be 
entitled to maintenance. The decision of 
this Court in Therumal Rao Sahib v. 
Ami Rangasawmy (1) shows that the juniors 
are to be considered as members of a joint 
family of which the senior is also a member. 
Accepting that as the principle ou which 
the decision is to be based, we can hardly 
refuse to treat the case of the widow as 
though she were the widow of a member of 
a joint family and ou that footiug to admit 
her right to maiuteuauo?. 

A further contention is that, the plaiutiff 
cannot claim maintenance from the Zemin- 
ilar, because her husband in compromising a 
suit, in which he claimed Zemindari accept¬ 
ed by his guardian au allowance of Rs. 750 
a month for himself and his two brothers, 
and agreed to give up any claim to succeed 
to the Zemindari. 

e think it unnecessary to say more on 
this point than that, this allowance charged 
on certain villages of the Zemindari is 
clearly, ou the construction of Exhibit III, 
nothing more than a maintenance allowance 
for the three brotheis and that the 
compromise did not operate to give the 
plaintiIT s husband a separate ownership of 
any part of the Zemindari descendible to his 
1,6,18 except by a division of the estate, 
and that, was clearly not ioteuded even 

it could he effected. It is at least 

i oubtfill whether the plaintiff's husband 


U) 16 lad. Cas. 412; 23 M. L. 
N <90; 12 M. L. J. 245. 


T 


79; (1912) M. W. 


Vol. XXIII] INDIAN OASES. 

CBAcJ. R. COWIE & CO. t>. W. H. A. SKIDMORE. 



could bind his heirs to receive a par¬ 
ticular amount as maintenance out of the 
Zemindari in lieu of such rights as they 
might have independently of his right to 
receive maintenance for his life. The 
compromise does not, therefore, stand in 
the way of the plaintiff’s claim. 

There remains for consideration the 
question of the amount to which the plaint¬ 
iff is entitled. The 1st defendant does 
not quarrel with the Subordinate Judge’s 
decree so far as it relates to main¬ 
tenance falling due after the suit, but the 
plaintiff in a cross-appeal challenges it as 
making insufficient provision for her wants. 

As regards arrears, the 1st defendant 
attacks the decree on the ground that 
arrears ought not to be awarded at the 
same rate as future maintenance, it not 
having been shown that the plaintiff was, 
as she alleged, obliged to borrow money to 
maintain herself. 

As regards the amount of maintenance, 
though we are disinclined to interfere with 
the discretion of the Subordinate Judge, 
we think that the allowance he has made 
should in a way be adjusted by a decrease 
in the rate at which arrears are to be 
paid and an increase in the rate of future 
maintenance. In 1845, a lady in this 
family received only Rs. 40 a month, but 
having regard to the increased cost of 
living to which the Subordinate Judge 
refers, to the more than proportionate 
increase in the income of the Zemindar, 
to the fact that the plaintiff’s husband 
was allowed Rs. 250 a month, we' do not 
think that an allowance of Rs. 80 a month 
exceeds what is required to maintain the 
plaintiff in circumstances suitable to her 
position and for the maintenance after 
the suit. We shall modify the decree 
accordingly. But in regard to the arrears 
it ha9 to be remembered that the plaintiff 
is a widow and not entitled to any share 
or interest in the property of her hus¬ 
band’s family: the widow’s maintenance is 
properly such allowance as may keep 
her in a suitable condition of comfort, 
whereas the maintenance of a male member 
of a joint family represents at least to 
some extent his interest in the property 
of the family. We think, therefore, that 
it is not improper to take into consider¬ 
ation the fact that the plaintiff has not 


shown that during the twelve years in 
which she received nothing from the Zemin¬ 
dar, she had to borrow money or had any 
difficulty in obtaining all the comforts 
which she required. She allowed one year’s 
allowance to be barred by limitation, a 
fact which suggests that her need of 
money was at least not extreme. We have 
to consider also the fact that she is now 
to receive in a lump sura the allowance 
which she has for so long delayed to 
demand, and on the whole we think that 
a sum of Rs. 6,000, i.e. t slightly more than 
Rs. 40 a month, is as much as she ought 
now to be given. We modify the decree 
accordingly and confirm it in other res¬ 
pects. As regards costs in the lower 

Court the plaintiff will receive proportion¬ 
ate costs on the amount we have allowed 
her and 1st defendant will bear his own 
costs. In this Court the 1st defendant 
will pay plaintiff’s oosts of the Appeal No. 
223 of 1911 and of the Appeal No. 289 of 
1911, tha parties will bear their own costs. 

Decree modified . 


LOWER BURMA CHIEF COURT. 
Civil Miscellaneous Appeal No. 197 op 1913, 

March 3, 1914. 

Present: —Mr. Hartnoll, Offg. Chief Judge, 

and Mr. Justice Twomey. 

CHAS. R. COWIE & Co.— Appellants 

versus 

W. H. A. SKIDMORE— Respondent. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 40— 

Poverty and other sufficient cause—Burden of proof _ 

“Some part thereof ,” meaning of. 

When a judgment-debtor is arrested aDd brought 
before a Court the burden is on him to prove that 
from poverty or other sufficient cause he is unable 
to pay the amount of the decree or if that amount 
is payable by instalments, the amount of the instal¬ 
ment due. 

A Court should refuse to direct a release of a jud«-- 
ment-debtor under Order XXI, rule 49 of the Civil 

Procedure Code, if the judgment-creditor shows that the 

debtor is in a position to pay a substantial part of the 
decretal amount or instalment, as the case may be 
and has refused or neglected to do so. ’ 

The words “some part thereof” in rule 40 (2) (d) 
of Order XXI refer to decrees for payment of money 
generally and not only to instalment decrees. 
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Mr. Me*Donnell, for the Appellants. 

Mr. Bxjapurkar , for the Respondent. 

JUDGMENT. 

Hartnoll, Offg. C. J.—The appellants 
obtained a decree against the respondent on 
the 6th January 1913 for Rs. 2,870 and costs. 
Two abortive attempts were made in May and 
July to execute this decree by applications 
for the arrest and imprisonment of the 
judgment-debtor and on the 13th November 
last another application was made to the 
same effeot. This time the judgment-debtor 
was arrested and brought before the learned 
Judge on the Original Side who passed the 
followingorder*.— The judgment-debtor states 
that he is and has been since the passing of 
the decree unable to pay the debt. Mo’Donnell 
for judgment-creditor states that he could 
get evidence to show that the judgment- 
debtor has during the last 12 months been 
in a position to pay a portion of the decree 
and that he is not in a position to bring 
evidence to show that he was able to pay 
his debt in full under Order XXI, rule 40 
0). I order the release of the debtor as the 
decree was payable by instalments.” This 
order is appealed against and it is urged 
that the learned Judge on the Original Side 
erred in ordering the respondent’s release. 
Order XXI, rule 40(1) , is as follows: “Where 

a judgment-debtor.is brought 

before the Court after being arrested in 
execution of a decree for the payment of 
money and it appears to the Court that the 
judgment-debtor is unable from poverty 
or other sufficient cause to pay the amount 
of the decree or, if that amount is payable 
by instalments, the amount of any instalment 
thereof, the Court may, upon such terms 
(if any) as it thinks fit, make an order 
disallowing the application for his arrest and 
detention, or directing his release, as the case 
may be. Appellants Counsel urges that 
the burden of proof lay on the respondent 
to prove that lie was unable from poverty or 
other sufficient cause to pay the amount of 
the deoree and quotes an Upper Burma case 
Bhaimia Ahmed Ismailjee v. Kndir Set (1) i n 
support of such contention. I am of opinion 
that he is right. The case is one that comes 
both under section 102 and section 106 of 
the Evidence Act. The law allows impiison- 

(1) U. B. It. (1807-01) 279 (Civ.). 
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ment to recover debt and prima facie the judg¬ 
ment-debtor was liable to be committed. It 
was for him to traverse that liability by proving 
poverty or other sufficient cause. Moreover, 
such reasons would be especially within his 
knowledge and so section 106 is applicable. 

It is further urged that the learned 
Judge erred in ordering the release of 
the judgment-debtor as the decree was not 
payable by instalments. Order XXI, rule 
40 (2), says: “Before making an order under 
sub-rule (1) the Court may take into con¬ 
sideration any allegation of the decree-holder 
touching any of the following matters; 

(o) ... 

( b) ... 

(c) ... 

(d) refusal or neglect on the part of the 
judgment-debtor to pay the amount of the 
decree or some part thereof when he has, or 
since the date of the decree has had, means 
of paying it; 

(e) ...” 

The learned Judge was apparently of 
opinion that as the decree was not payable 
by instalments and as the decree-holders 
could not prove that, since the date of the 
deoree, the judgment-debtor could have paid 
the amount of the decree in full, he was 
entitled to be released. This seems to be 
reading into Order XXI, rule 40 (2), when 
construing its meaning with reference to 
Order XXI, rule 40 (1), the following 

meaning, namely, that if the amount of the 
decree is not payable by instalments but 
payable in one lump sum, the decree-holders 
have to prove that since the date of the 
decree the judgment debtor could have paid 
the whole amount before they can ask the 
Court to take his refusal or neglect to do so 
into consideration — that it is only in the case 
of a decree payable by instalments that the 
Court, can take into consideration his refusal 
or neglect, to pay a portion of the deoree, the 
portion apparently to be the amonut- of the 
instalment due when lie has since the date of 
the deciee had the means to do so. I do not 
11 ad the sub-sections in this way. I read 
their meaning to be as follows; When the 
judgment-debtor is arrested and biought 
before the Court, it. is open to him to piove 
to the tonit that from poverty or other 
sufficient, cause he is unable to pay the 
amount of the decree, or if that amount-is 
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payable by instalments the amount of the 
instalment due. If he can do so, the burden 
of proof lying on him and the decree-holders 
being given the opportunity of proving the 
contrary, the Court can order his release. 
But before doing so the Court can take into 
consideration any of the acts of bad faith 
set out in sub-rule (2), whether the decree 
is payable in one lump sum or by instalments. 
Sub-rule (2) refers to sub-rule (1) generally, 
and I cannot read into sub-rule (2) the 
meaning that portions of the words in 
clause (d) of it are only to refer to portions 
of words in sub-rule (1). To read such a 
meaning into the section would mean that, 
if a decree was passed against a judgment- 
debtor for Rs. 5,000 and the decree-holder 
could prove that since it was passed he had 
been able and was able to pay Rs. 4,950 he 
would not be able to get him committed as he 
could not prove that the judgment-debtor 
could pay the remaining Rs. 50. 

This, in my opinion, was never meant, 
and, in my opinion, the. ordinary meaning 
to attach to sub-rule (2) (d) is that if the 
decree-holder can prove that since the 
passing of the decree the judgment-debtor 
has had the means to pay the amount of the 
decree, whether it is payable in one lump sum 
or by instalments, in whole or in part, the 
Court can take into consideration such fact 
before passing an order under sub-rule (1). 

It is urged by respondent’s Counsel that 
all witnesses should have been produced by 
the deoree-holder when the judgment-debtor 
was produced before the Court. That seems 
unreasonable, as the decree-holder is not in 
a position to tell when a judgment debtor 
will be arrested, especially if he is trying 
to evade arrest, and he may not be able to 
collect his witnesses at a minute’s notice 
Order XXT, rule 40 (3), provides for such 
a situation as it gives the Court power, while 
any of the matters in sub-rule (2) are being 
considered, to order the judgment-debtor to 
be detained in the civil prison or leave him 
in the custody of an officer of the Court, or 
release him on his furnishing security to the 
satisfaction of the Court for his appearance 
when required by the Court. 

The question remains as to what should 
be done. I would set aside the order of the 
learned Judge on the Original Side and direct 
that on application by the decree-holder he 


do again secure the attendance of the judg- 
ment-debtor or attempt to do so, and that 
if such attendance be secured, he do proceed 
to dispose of the oase in accordance with the 
procedure indicated by me in this order. 

I would give the appellants their costs 
in this appeal, fixing their Advooate’s fee at 
three gold mohurs. 

TwOMEF, J.—I agree that we should 

construe the words “some part thereof” in 
rule 40 (2) (a) in their general sense, and 
not as referring only to the case of a decree 
payable by instalments. Reading sub-sec¬ 
tions (1) and (2) together I think the inten¬ 
tion is clearly that even if the debtor succeeds 
in satisfying the Court that he is unable to 
pay the full amount of the decree (or instal¬ 
ment as the case may be), the Court should 
nevertheless refuse to direct his release 
if the judgment-creditor shows that the 
debtor has been in a position to pay a 
substantial part of the decretal amount (or 
instalment as the case may be) and has re¬ 
fused or neglected to do so. For such refusal 
or neglect is an act of bad faith only less in 
degree than a similar refusal or neglect in 
respect of the whole amount due. Sub-sec¬ 
tion (2) ( d ) in its ordinary grammatical 

meaning permits the Court to take into account 
the miaor as well as the major act of bad 
faith, and it would, in my opinion, be unreason¬ 
able to interpret the clause otherwise. T 
therefore, concur in the proposed order. 

Order of release set aside. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 762 op 1911. 

March 30, 1914. 

Present :—Mr. Justice Shah Din and 
Mr. Justice Chevis. 

GUJAR —Defendant—Appellant 

versa 8 

AULIYA and otber3 — Plaintiffs, ABDUL 

KARIM AND OTHERS—DEFENDANTS — 

Respondents. 

Custom—Transfer of reversionary rights by some 
reversioners to another reversioner , validity of—Ac* 
quiescence — Waiver — Assignment — Relinquishment — 
Reversioner suing for pre-emption , whether debarred 
from contesting validity of alienation—Necessity __ 





INDIAN OASES 


[1914 


UOJAR V ADI.1VA. 


Tirrrr irtrirr nnl •/ hound to pag amount paid hg 

original vendee for necessity—Immaterial what pre- 
emptor might hare paid in respect of alienation — 
Deed of relinquishment hg some reversioners in favour 
of nthers — Ta ntamount to assignment — Valid. 

All that was decided in Tata v. Abdullah Khan , 
GO P. R. 1S97 (F. B.) was that among agricul¬ 
turists governed by customary law a rever¬ 
sioner of a deceased male proprietor, whose 
widow is in possession of his estate, cannot 
transfer his (reversionary rights to a stranger so 
is to engraft the latter into the family and to enable 
him to contest any alienations made by the widow 
to the prejudice of her husband’s reversioners. The 
Full Bench ruling is no authority for the proposition 
that one reversioner of a deceased male proprietor 
is legally incapable of transferring his rights of 
succession to another reversioner. 

By bringing a suit for pre-emption in respect of 
an alienation by a widow, a reversioner must bo 
taken to have admitted that the alienation was 
legally valid, and his sons are bound by their 
father’s recognition of the validity of the aliena¬ 
tion. 

Although a pre-emptor might have paid a larger 
amount before obtaining possession of the land 
alienated by a widow, a reversioner in a suit 
challenging the validity of the alienation cannot 
bo called upon to pay to the said pre-emptor more 
than what was advanced by tho original vendee to 
the widow for a necessary purpose. 

Whero some of the reversioners of a male proprietor 
executed a deed of relinquishment of their shares in 
favour of tho other reversioners in consideration 
ol tho latter having undergone much troublo and 
expense in connection with a declaratory suit which 
they had successfully fought in respect of an 
alienation by tho widow of the said male pro- 
prietor: 1 

Held, that tho deed was in effect and must 

bo treated as a deed of assignment of reversionary 

rights, and since tho assignment was made bv 

somo of tho reversioners in favour of (ho 

remaining reversioners, it was a perfectly valid 
assignment. 

Second appeal from I ho decree of the 
Divisional Judge, Jullundur, dated the 16th 
day of March 1911, varying that of the Sub¬ 
ordinate Judge, 1st class, Jullundur, dated 

the 26th day of July 1910, decreeing claim 
on payment of Rs. 522. 

Rai Bahadur Pandit Shoo Nan,in, for (he 
Appellant. 

Mr. Fazl-i-Hussain, for Uio RospondenN. 

.IDDGMKNT.- 
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On the 11th April 1904 Musammat Bego, 
widow of Kasu, sold the laud whioh had oome 
to her from her husband to her brother’s son. 
Abdul Karim, for Rs. 1,445-S. This sale 
gave rise to three suits:_ 

on Vhe 7H 8U M hy Dnla - ■»“ °f Pola, 

the sail ' r 5 ’ f ° r a deelf “-ation that 

reversoL'" .• q ; , ? St,0n 8h " H not affeot hi « 
the 10th V nR ionk ol)fained a decree on 
ment bv * U ° 5 ° U a 00nf ©ssion of jndg- 

Be * oaQd *0 vendee 

, •, ai im, the sale beingr declared wholly 

”^17"'"' ">->*« D.uwi5S".'r 
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(2) On the 15th February 1905 Ram Singh, 
father of defendants Nos. 2 and 3 in the 
present litigation, sued the vendor and the 

vendee for pre-emption in respect of the 
land sold. 

(3) Gamun, son of Pola, a reversioner of 
Musammat Bego, also brought a similar suit 
for pre-emption. 

Each pre-emptor obtained a decree for half 
of the land sold on the 15th June 1905, the 
price of the land being fixed at Rs. 940. 
Gamun did not pay the money into Court in 
accordance with the decree and so his suit 
stood dismissed; the rival pre-emptor. Ram 
SiDgh, paid the entire amount and obtained 
possession of the whole land. 

On the 17th August 1905 all the reversion¬ 
ary heirs of Kasu, including Gamun, who, as 
we have seen, had obtained a decree for pre¬ 
emption but had allowed it to lapse, executed 
a deed of release of their reversionary rights 
in favour of Dula. The deed specifies in detail 
the several shares of the reversioners and 
g’oes on to say that since Dula has undergone 
much trouble and expense in connection with 
the declaratory suit which he has successfully 
fought in respect of the sale of the 18th 
April 1904 by Musammat Bego, the execu¬ 
tants have relinquished their reversionary 
rights in Kasu’s land in favour of Dula, and 
on the death of Musammat Bego, Dula shall 
be entitled to take possession of the land as 
sole owner thereof. 

Musammat Bego died in August 1909, and 
in October 1909 Dula brought the present 
suit against Abdul Karim, the vendee from 
the widow, and the sons of Ram Singh, 
defendants Nos. 2 and 3, for possession of the 
land left by the widow, at the same time 
impleading the other reversionary heirs as 
proforma defendants. Dula plaintiff died in 
November 1909, and his sons were brought 
on the record as plaintiffs in his place. The 
Subordinate Judge decreed the suit condi¬ 
tional on payment by the plaintiffs of Rs. 522, 
holding that legal necessity for Rs. 522 had 
been established and that the sale by Musam¬ 
mat Bego in 1904 was only valid to the 
extent of that sum. On appeal the learned 
Divisional Judge has held that Gamun, son 
of Pola, by bringing his sait for pre-emption 
in respect of Musammat Bego’s sale of the 
laud in question had admitted the validity 
of that sale, that he had no rights left in the 


land at the time when he joined with the other 
reversioners in executing the deed of release 
in favour of Dula on the 17th August 1905, 
and that, therefore Dula could not claim to 
succeed to Gamun’s l/9th share of the land 
in the present litigation. With regard to 
the remaining 8/9th share of the laud, the 
learned Judge was of opinion that Dula’s 
sons were entitled to possession thereof, not 
on the strength of (he deed of release of the 
17th August 1905 executed by the other 
reversionary heirs in favour of Dula, but on 
the ground that the estate had fallen into 
possession on the death of the widow, and the 
said reversionary heirs, who are all parties 
to the suit, had actually relinquished t.heir 
own rights in favour of Dula’s sons, which is 
tantamount to a transfer of those rights to 
the latter. Accordingly, the Divisional Judge 
passed a decree in favour of the plaintiffs for 
possession of 8/9ths share of the land on 
payment of 8/9ths of the sum of Rs. 522. 

In further appeal by defendant No. 3 his 
learned Advocate has contended (1) that the 
sale of the 18th April 1901 was made by the 
widow for full consideration and legal 
necessity, and should, therefore, be upheld; 
and (2) that in any event the sons of Dula 
are not entitled to claim in this suit more 
than their own l/9th share of the land in 
their capacity of Kasu’s reversioners. On 
the other band, the plaintiffs, the sons of 
Dula, have filed cross-objections urging that 
the Divisional Judge has erred in disallowing 
the claim to the extent of l/9th share of the 
property in dispute. 

The plaintiffs’ cross-objections can bo 
disposed of in a few words. By bringing a 
suit for pre-emption in respect of the sale of 
1904 by Musammat Bego, Gamun must be 
taken to have admitted that that sale was 
legally valid; and since the pre-emptor, Ram 
Singh, by reason of his decree of the 15th 
June 1905, stepped into the shoes of the 
original vendee, Abdal Karim, Gamun had 
no rights of inheritance left in the subject- 
matter of the sale which he could transfer 
in favour of Dula by the deed of release, 
dated the 17th August 1905. Apart from 
the said deed of release, since Gamun’s sons, 
who claim through Gamun, are bound by 
their father’s recognition of the validity of 
the sale by the widow, they had no rights in 
the property in dispute at the time cf the 
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institution of the suit, and no relinquishment 
of any alleged rights on their part in favour 
of Dula’s sons can avail the latter. We, 
therefore, agree with the Divisional Judge 
in holding that the suit of the plaintiffs as 
regards the 1/9th share of the land must 
fail. 

We now come to the defendants’ appeal. 
The first contention advauced by the appel¬ 
lant’s Advocate is clearly untenable and was not 
seriously pressed by him. Both the Courts 
below have concurred in holding that legal 
necessity for the sale by M?isammat Bego 
existed only to the extent of Rs. 522, the rest 
of the sale consideration being absolutely 
fictitious. The soundness of this concurrent 
finding is not disputed before us, aud it 
follows that although Ram Siugh, father of 
defendants Nos. 2 and 3, had to pay Rs. 940 
before obtaining possession of the land as 
a pre-eraptor, the plaintiffs in the preseut 
suit cannot be called upon to pay to them 
more than what was advanced by the original 
vendee, Abdul Karim, to Musammat Bego 
for a necessary purpose. 


The second contention of the appellant’ 
Advocate is that the plaintiffs-respondent. 
are ouly entitled to claim in this suit theii 
own 1 /9tli share of the laud in dispute am 
not the shares which belong to the othei 
reversionary heirs of Kasu, who have beei 
impleaded as defendants and have not beei 
joined as co-plaintiffs in this litigation, li 
is contended that the deed of release, datec 
the 17th August 1905, cannot be regardet 
as a deed of transfer of reversionary rights 
by the executauts of that deod in favour ol 
Dula, aud that, therefore, it could not confei 
on Dula any title to the laud in suit aftei 
it had fallen into possession on the deatl 
of Musammat Bego. The learned Divisions 
Judge has held that the deed in questioi 
was one of transfer of reversiouary rights 
but he was of opinion that, according tc 
fota v. Abdulla Khan (1), t ht 

transfer of reversionary rights 

the executants of the deed in favour 
Dula was invalid, and, therefore, Du] 
acquired no rights in the land in suit o 
the strength of that deed. The appellant 
Advocate has conceded that the Full Bene 
ruling does not apply to a case where son] 


(1) 6(3 P. R. 18<J7 (F. B.). 


of the reversioners, entitled to succeed under 
customary law to the estate of a male pro¬ 
prietor on the death of his widow, transfer 
their reversionary rights to another rever¬ 
sioner, and he admits that to that exteut the 
decision of the Divisional Judge against the 
plaintiffs, so far as their rights are based 
on the deed of the 17bh August 1905, is 
erroneous. All that was decided in 
Tota v. Abdulla Khan (1) was that 
among agriculturists governed by 
Customary Law a reversioner of a deceased 
male proprietor whose widow is in possession 
of his estate cannot transfer his reversionary 
rights to a stranger so as to engraft the 
latter iuto the family and to enable him to 
contest any alienations made by the 
widow to the prejudice of her husband’s 
reversioners [s9e also on this point 
Jnioal-i Sahai v. Ram Singh (2)]. The Full 
Bench ruling is no authority for the pro¬ 
position that one reversioner of a deceased 
male proprietor is legally incapable of 
transferring his rights of succession to 
another reversiouer; aud the fundamental 
principle of the Customary Law, which was 
appealed to in the Full Bench case, is in 
no way violated by such a transfer of the 
reversiouary rights ns we are considering 
in the preseut case. The widow, Musammat 
Bego, was in possession of the usual life- 
estato only by way of maintenance, aud it 
is difficult to percieve any reason why the 
reversioners of her husband who bad a 
preseut. right to succeed to his estate on 
the widow’s death should not have had 
the power to transfer that right to oue of 
their own number, thereby vesting him 
with a title to their shares of the estate, if 
and when it should fall into possession on 
the death of the widow. The deed of the 
17th August 1905, though it purports to be 
a deed of relinquishment, is in effect and 
must be treated as a deed of assignment of 
reversionary rights, aud siuce the assign¬ 
ment was made by some of the rever¬ 
sionary heirs of the husbaud of Musimmat 
Bego in favour of Dula, who was also a rever¬ 
sioner, it was, we cousider, a perfectly valid 

assignment. 

Atitullah Khan v. Ahmad Ali Khan (3), 


(2) J 1 ad. Cas. 054; 07 1'. K 1QQQ. o« P W H 

1909; 133 1\L. R. 190Q v * F ' W# 

(3) 7 A. 353; A. >Y. N. (ISSo) 54. 
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which has been relied upon by the 
appellant’s Advocate in support of his 
argument that the plaintiffs-respondeuts are 
not entitled to sue for more than their own 
1 /9th share of the 1 and, is clearly distin¬ 
guishable from the present case. There the 
plaintiffs, who were three Muhammadan 
brothers and who were suing not only for 
their own shares under the Muhammadan 
Law but also for the shares of their three 
sisters who were impleaded as defendants 
in the case, relied merely upon the admis¬ 
sion of the latter, made in the course of the 
suit, that their brothers (the plaintiffs) had 
instituted the suit for the whole estate with 
their knowledge and permission. The sisters 
had made no assignment of their rights of 
inheritance to their brothers prior to the 
suit being instituted; and it was held that 
the plaintiffs could not sue for more than 
their own shares inasmuch as the sisters 
could not, by an admission or consent of the 
kind relied on by the plaintiffs in the course 
of the suit, convey the right or delegate the 
authority to the plaintiffs to sue for more 
than their own proper shares in the pro¬ 
perty. The decision of this Court in Civil 
Appeal No. 57 of 1900, reported as 

Basanta v Indar (4), is also not appli¬ 
cable to the circumstances of the pre¬ 
sent litigation. It was held in that case 
that the right of succession of collateral 
heirs to the estate of a Punjab agriculturist 
is not a single indivisible right, so as to 
give eaoh collateral a cause of actiou for 
the whole, and that, since the share of 
each heir is capable of exact determination, 
the true principle is that the right of each 
plaintiff depends upon his own title, and 
upon that title alone. It will be observed 
that in that case the reversioners, who had 
not sued, had made no assignment of their 
reversionary rignts prior to the suit in 
favour of the reversioner who had sued; and 
that the claim of all those reversioners was 
held to have been barred by limitation and 
by their assent to the adoption of the defend¬ 
ant, who was in possession of the property 
of the last male owner as his adopted son. 
These facts serve to distinguish that case 
from the present case, in which the execu¬ 
tion of a deed of assignment of reversion¬ 
ary rights by the reversiouary heirs who 

(4) 51 P. L. It. 1903. 


have not sued but who are defendants in the 
suit, coupled with their admission in the 
course of the suit that they had already 
transferred their reversionary rights for 
valid consideration in favour of the plaintiffs, 
who are also reversionary heirs of the 
deceased proprietor themselves, entitles the 
plaintiffs, in our opinion, to sue for posses¬ 
sion of not only their own shares but also 
of the shares of the said reversioners. 

For the reasons given, we maintain the 
decree of the Divisional Judge and dismiss 
both the appeal and the cross-objections 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 861 of 1913. 
February 2, 1914. 

Present: —Justice Sir Asutosh Mookerjoe, 
Kt., and Mr. Justice Beachcroft. 

ABDUL AZIZ and others—Petitioners 

versus 

T AF A J ADDIN— Auction-purchaser— 
PEARY MOHUN ROT —Decree-holder 
and KOHILUDDIN FAKIR and others— 

Ju DOME NT- DEBTORS — OPPOSITE PARTIES. 

Civil Procedure Code (Act XIV of 1882), s. 311 — 
Civil Procedure Code (Act V of 1908), O. XXI, r. 90 
— Landlord and tenant — Non-transfcrahle occupancy 
holding — Transfer of portion of holding—Sale of 
holding in execution of rent-decree —Application by 
transferee for reversal of sale, if maintainable — Transfer 
of entire holding and that of portion , distinction between. 

A transferee of a portion of a non-transferablo 
occupancy holding is entitled to apply, under rule 90 
of Order XXI of the Civil Procedure Code, for 
reversal of a sale in execution of a decree for 
arrears of rent obtained by the entire body of 
landlords. 

Azgar Ali v. Asaboddin Kazi, 9 C. \V. N. 134, relied 
upon. 

Kunja Behari Mandal v. Sambhu Chandra Roy, 8 
C. W. N. 232, Bcnodini Dasi v. Peary Mohun Haidar, 8 
C. W. N. 55, Omar Ali v Basir-ud-din Ahmad, 7 C. L. 
J. 282, Jugal Mohini Dasi v. Srinath Chatterjee, 7 
Ind. Cas. 477; 12 C. L. J. 609, Tarak Das Pal Chow - 
dhury v. Harish Chandra Banerjee, 16 Ind. Cas. 977; 
17 C. W. N. 163; 16 C. L. J. 548, Brahamdeo Narain 
Singh v. Ramdown Singh, 17 Ind. Cas. 125; 16 C. L. J. 
139 and Gadadhar Ohose v. The Midnapore Zemindart 
Co. Ltd., 17 Ind. Cas. 126; 16 C. L. J. 141, referred to. 

Srimati Nissa Bibi v. Radha Kishore Manikya, 11 C. 
W. N. 312, Prosunno Kumar Aliddar v. Bama Charan, 3 
Ind. Cas. 461; 13 C. W. N. 652 and Nalini Behary Roy 
y. Fulmani Dasi, 13 Ind. Cas. 487; 15 C.L.J. 388; 16 C« 
W. N. 421, distinguished. 
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If a tenant has transferred his entire holding, 
which is not transferable, and has surrendered pos¬ 
session to the transferee, he has in essence abandoned 
the holding. The tenancy has terminated and the 
landlord has become entitled to re-enter. On tho 
other hand, if a portion only of the holding has 
been transferred, oven though tho holding be non- 
transferable, thcro is no forfeiture. The tenancy still 
subsists and the landlord is entitled to look to his 
tenant for payment of rent. 

Knbil Sardar v. ('hander Nath Nag Chowdhnrtj , 20 
C. 590, Durga Prasad Sen v. Doula G.izce , I G. \V. N. 
100 and Sheikh Gozajjur 1 [ossein v. Dablish, 1 C. W. 
N. 102, relied upon. 

Distinction between section 311 of the old Code of 
Civil Pioeedure and rule 90 of Order XXI of tho 
present Code pointed out. 

Rule against the order of the Sub-Judge of 
Khulna, affirming that of the Third Munsif 
of Bagirhat. 

h AC I S.— I’he landlords of a non-transfer- 
able occupancy holding obtained a decree 
for rent against the recorded tenant, and 
had it sold by auction. The petitioners 
had previously purchased a portion of the 
holding and had also taken a mortgage 
of another portion; the two portions thus 
transferred to the petitioners do not cover 
the entire holding. The petitioners applied 
to have the sale set aside on the grounds 
mentioned in rulo 90 of Order XXI of 
the Civil Procedure Code. To this the objec¬ 
tion was taken that they were not com¬ 
petent to make the application inasmuch 
as they were not persons whose interests 
were affected by the sale. Both the Courts 
below have given effect to his objection and 

dismissed the application. The petitioners 
obtained this Rule. 

Babu Haripada Ohatteriee , for the Peti¬ 
tioners. 


Babu Brojalul Chahravarty, for tbe Onm 
site Party. 

JUDGMENT.—\Vo ar e invited in thi 

Hide to set aside an order of the Court c 
first instance, atfirraed on appeal by th 
bubordmate Judge, by which an applicatio 
presented by the petitioners under Hole 9< 
of Order XXI of the Code of Civil Procedu, 
has been rejected on the ground that the 

had no locus standi in the matter. Th 
circumstances under which tho applicatio, 
was made are not disputed, and may 
briefly recited. Tho landlords obtained 
decree for rent against the recorded tenai 

of a non-transferable occupancy holding an 

Lad it sold by auction on tho Uth Soptombr 
- be petitioner had previously pm 


chased a portion of the holding and had 
also taken a mortgage of another portion; 
the two portions thus transferred to the peti¬ 
tioners do not cover the entire holding. 
The petitioners applied to have the sale 
set aside on the grounds mentioned in rule 
90 of Order XXI. To this, the objection 
was taken that they were not competent 
to make the application inasmuch as they 
were not persons whose interests were 
affected by the sale. The Court of first 
instance gave effect to this objection on 
the streugth of the decision of this Court 
in the case of Prosuyino Kumar Middar v. 
Bama Charan Mondal (1) and dismissed 
the application. On appeal by the 
applicants, the Subordinate Judge has con¬ 
firmed the order of the original Court. 
He has held that there is a oouflict of 
judicial opinion upon this question and that 
he is bound to follow the latest decision 
in the reports. This order is now assailed 
before us and it is argued that the errone¬ 
ous view taken by the Court of first in¬ 
stance as to the true scope of Rule 90 
of Order XXI has led that Court to refuse to 
exercise a jurisdiction vested in it by law. 
In our opinion, there is no room for serious 
controversy that the order of the Court of 
first instance as confirmed by the lower Ap¬ 
pellate Court is erroneous and must be set 
aside. 


The most serious mistake iuto which the 
Court of first instance has fallen is that 
there is a diversity of judicial opinion upon 
this question. The cases have beeu analysed 
before ns and they show that there is no 
decision which supports the view taken by 
the Courts below; whereas there are several 
decisions which support the contention of 
the petitioners. No useful purpose could be 
seived by a detailed analysis of the judicial 
decisions mentioned by the Subordinate 
Judge, as tney were decided with reference 
to statutory provisions which have no ap¬ 
plication to the case before us. We may 
state briefly that the ease of Ali v. 

A&aboddm haei (2) indicates that iu circum¬ 
stances not distinguishable from those of the 
present case, it was held that uuder sec¬ 
tion t>ll of tho Code of 1SS2, a transferee of 
a portion of a non-transferable oeoupaucy 

holding was entitled to apply for reversal 
C 3 lint. Cas. 101; 13 C. W. N. 052. 

U9 9 <\ W. \\ i;u. 
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of a sale in execution of a decree for arrears 
of rent obtained by the entire body of land¬ 
lords. In three other cases, namely, Kunja 
Behari Mondal v. Sambhu Chandra Boy (3) 
Benodini JJassi v. Peary Mohan Haidar (4) 
ard Omar Ali Majhi v. Moonshi Basir-ud-din 
Ahmad (5), the right of such a purchaser to 
apply to have the sale set aside under section 
310A of the Code of 1882 was affirmed. In 
two other cases, Jugal Mohini JDasi v. Snnath 
Chatter)ee (6) and Tarak Das Pal Chowdhury 
v. Harish Chandra Banerjee (7), the right of 
such a transferee to make an application 
under sub-section 3 of section 170 of the 
Bengal Tenancy Act was upheld. In two 
other decisions, Brahamdeo Narain Singh v. 
Ramdown Singh (8) and Qadadhar Chose 
v. The Midnapore Zemindary Co. Ltd. (9), 
the position was supported that a transferee 
of this description was entitled to maintain 
a suit to set aside a fraudulent decree which, 
if not set aside might be executed and might 
prejudice his position. The Subordinate 
Judge was undoubtedly in error when he 
held that some of the cases mentioned did 
not support the contention of the petitioners. 
If the present case had arisen under the 
Code of 1882, there is no question that the 
decision to which we have referred would 
have supported the contention of the peti¬ 
tioners The Subordinate Judge was equally 
in error when he held that there are 
three later decisions which negative the 
contention of the petitioners, namely, 
Srimati Nissa Bibi v Radha Kishore 
Manikva (10); Prosanna Kumar Aliddar v. 
Bama Oharan (1) and Nalini Behary Roy v. 
Fulmani Dad (11); be overlooked the very 

material circumstance that in each of these 
cases, the entire holding has been trans¬ 
ferred. In the first case, it was held that 
the transferee of a transferable occupancy 
holding was the representative-in-interest 
of the tenants and was entitled to apply 
under sections 244 and 311 of the Code of 
Civil Procedure of 1882 to have the sale 

(8) 8 0. W. N. 232. 

(4) 8 C. W. N. 55. 

(5) 7 C. L. J. 282. 

7 Ind. Cas. 477; 12 C. L. J. 609. 

7 16 Ind. Cas. 977116 C. L. J. 548; 17 C. W. N. 163. 

(8) 17 Ind. Cas. 125; 16 C. L. J. 139. 

(9) 17 Ind. Cas. 126; 16 C. L. J. 141. 

(11; 13 Irid^Cas* 437; 16 C. W. N. 421; 15 C. L. J. 
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set aside. There is a dictum iu the judg¬ 
ment to the effect, that if the holding 
were non-transferable the transfree could not 
be treated as a representative. This view 
was followed in the case of Prasanna Kumar 
v. Bama Charan (1), while in the case of 
Nalini Behari Boy v. Fulmani Dasi (11) the 
question related to the position of a trans¬ 
feree of an entire non-transferable holding 
under sub-section 3 of section 170 of the 
Bengal Tenancy Act. The distinction 
between the position of a transferee of a 
portion of a holding and of an entire 
bolding is fundamental aud has been over¬ 
looked by the Courts below. If a tenant 
has transferred his entire holding which 
is non-transferable and has surrendered 
possession to the transferee, he has in essence 
abandoned the holding. The tenancy has 
terminated and the landlord has become 
entitled to re enter. On the other hand, if a 
portion only of the holding has been trans¬ 
ferred, even though the holding be non- 
transferable there is no forfeiture. The 
tenancy still subsists and the landlord is 
entitled to look to his tenant, for payment of 
rent. Kabil Sardar v. Chander Nath Nag 
Chowdhury (12), Durga Prasad Sen v. Doula 
Qazee (131 and Sheikh Qozaffur Hossein v. 
Dablish (14). It is plain, therefore, that 
if the Code of 1882 applied to the preseut 
case, as the Subordinate Judge assumed 
that* it did, the petitioners would be entitled 
upon elementary principles as also on well- 
established authorities, to maintain the 
application under section 311 of the Code of 
Civil Procedure. But the Subordinate Judge 
has overlooked that by the Legislation of 
1908, a fundamental alteration has been 
made in the law. In section 311 of the 
Code of 1882, it was provided that the 
decree-holder or any person, whose immove¬ 
able property has been sold in execution, may 
apply to the Court to set aside the sale on the 
ground of material irregularity in publishing 
or conducting it. It was ruled by a Full 
Bench of this Court in the case of Paresh 
Nath Sing ha v. Nabogopal Ohattopadhya (15), 
with reference to section 310A, that the 
expression ‘any person whose immoveable pro- 

(12) 20 C. 590. 

(IS) 1 C. W. N. 160. 

(14) 1 C. W. N. 162. 

(15) 29 C. 1. 
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perty is sold includes every person who has an 
interest in the property, whether qualified, 
partial, or absolute, provided such interest 
is affected by the sale. In the present 
Code, rule 90 provides that where immoveable 
property has been sold in execution of a decree, 
the decree-holder or any person entitled to 
share in a rateable distribution of assets or 
whose interests are affected by the sale may 
apply to the Court to set aside the sale on 
the ground of material irregularity or fraud 
in publishing or conducting it. If we con¬ 
trast this with the language used in rule 89, 
we find that there is remarkable variance bet¬ 
ween the t w o rules. Rule 89 coutemplat( s 
an application by persons either owning the 
property which has been sold iu execution 
or holding an interest therein by virtue of a 
title acquired before such sale. It is improb¬ 
able that this divergence in language is merely 
accidental. The expression “a person whose 
interests are affected by the sale” has obvi¬ 
ously a wider import than the expression 
a person holding an interest iu the property 
sold. It is not difficult to imagine cases in 
which the interests of a person may bo 
affected by an execution sale, though it may 
bo difficult to maiutain that he has an 
interest in the property sold. Uuder these 
circumstances, we aro of opinion that the 
rule formulated in rule 90 of Order XXI 
of the Code of 1908 has a wider scope 
and is of a mere comprehensive character 
than the rule laid down in section 311 of the 

Code of 1882 and that the present case falls 
within the scope of rulo 90. 

The result is, that this Rule i 8 raade 

absolute and the orders of the Courts below 

set aside. The case will be remitted to the 

Court of first instance for investigation on 

the merits. The petitioners are entitled to 

their costs throughout the preseut proceedings 

We assess the hearing fee iu this Court at 
o gold mohurs. 

Rule made absolute 




CALCUTTA HIGH COURT. 

Civil Rule No. 1493 op 1913. 
January 15, 1914. 

Present :—Justice Sir Asutosh Mookerji, 
Jvt., and Mr. Justice Beachcroft 
NAREXDRA NATH DEY— Plaintiff— 

Petitioner 

versus 

BROJEMVARI DASI and another— 
Defendants—Opposite Parties. 

f'iril Procedure Code (Act V 0 f 190S) Sch. 

V’, r ra : 4 ' sub ‘ cl - (1 )i para. 5 cl. fb) sub-cl’. (ii) I 

Arbitration Arbitrator — Non-submission of award 

within time li ved by Court-Neglect or refusal — 

Appointment of second arbitrator without discharging 

Jirst-1 ahdity oj rejerenee— Agreement by parties to 

be bound by opinion of majority—Omission of Court to 

record that fact, effect of-Invalidity of reference to 
arbitration . 

Where an arbitrator does not submit his award 
withm the tune fixed for filing it, his authority 
to submit the awaid lapses and it may be held 
that he has refused or neglected to act within tho 
meaning of Schedule II, paragraph 5, clause (6), 
s iib-cl an so ( U ) of tho Civil Procedure ('ode. 

,r°! her ■ a, bitrat °r is appointed 
I' , ,; ' '° r ; n “ II >' discharging tho tirst arbitrator, the 

5i 1 ° n "', ard of th0 seco,ul orbit rntor cannot 
bo questioned on tho ground that the arbitrator was 
‘Appointed without jurisdiction. 

Where tho parties have agreed to be bound by 
tho opinion of the majority of arbitrators tho 
0 , 11 ,ss,on Of the Court to record the fact i'n the 

SwJ.tr iloes ,,ot inr,,Hdato th ° refor ° nc ° 

w x'n'ssow.'' -iseJ; L W 

7 v - 


Rule against the order of the First Addi- 

t.cna District Judge of 24-Perganahs. 

Babus B,raj A lohun Mcumdar and Bari 
Bhashan Lookherjee, for the Petitioner 

oppSr. p“"f ■■ - v ""‘ <•>' 

JUDGMENT.—We are invited in this 

.uade We " S,d0 •? de ? r6e ba9ed °u an award 
made bj a majority of arbitrators appointed 

has been ' US legftlity of ,he award 

'ms boon questioned on two grounds. 

tin ' ho ?■? contended in the first place 

» ! ?' With "hose award we 

tho naTt r 1 ,' 1 ? ' Were ft PP°'nted, although 
the matter had been previously referred to 

di'seha e . 1 ged blt, i at01 "’ h ° had not been formally 
liance has h " 8upport ° f 'his objeotiou re- 
paragraph 5 P m,v Sd apou Sc hedule 2, 

6 o f Uivil Procedure, in which it is pro . 
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vided thafc where an arbitrator refuses or 
neglects to act or becomes incapable of acting, 
any party may serve the other party with a 
written notice to appoint an arbitrator. In 
the case before us, it appears that the time 
within which the arbitrator first appointed 
was directed to submit his award had ex¬ 
pired before the appointment of the second 
set of arbitrators. Consequently his authority 
to submit an award had lapsed and it may 
under these circumstances well be held that 
he had refused or neglected to act. The 
validity of the award oannot consequently be 
questioned on the ground that the arbitrators 
were appointed without jurisdiction. 

In the second place it has been contended 
that the reference to arbitration was void, 
because the Court bad failed to comply with 
the provisions of paragraph 4 of Schedule II 
of the Code of Civil Procedure. Sub-clause 
(0 of that paragraph provides that “where 
the reference is to two or moie arbitrators, 
provision shall be made in the order for a 
difference of opinion amongst the arbitrators, 
(a) by the appointment of an umpire; or (6) 
by declaring that, if the majority of the arbi¬ 
trators agree, the decision of the majority 
shall prevail; or ( c ) by empowering the 
arbitrators to appoint an umpire; or (d) 
otherwise as may be agreed between the 
parties, or if they cannot agree, as the Court 
may determine.” Here the matter was re¬ 
ferred to three arbitrators, and there was no 
provision made in the order of reference for a 
difference of opinion amongst them. The 
case consequently falls apparently within 
the scope of paragraph (4). But it has been 
pointed out that although the order of refer¬ 
ence did not provide for any difference of 
opinion amongst the arbitrators, the parties 
in their submission had explicitly agreed that 
in the event of a difference of opinion 
amongst the arbitrators, the opinion of the 
majority was to prevail. The question conse¬ 
quently arises, whether where, as here, the 
parties have agreed to be bound by the opinion 
of the majority of arbitrators, the omission of the 
Court to record the fact in the order of refer¬ 
ence invalidates the reference to arbitration. 
The question must clearly be answered in the 
negative. It has not been contended and, in 
our opinion, upon a plain reading of para¬ 
graph 4, it cannot be reasonably contended, 
that it is open to the Court to make an order 
in this behalf different from what has been 


agreed upon between the parties in their sub¬ 
mission. Paragraph (4) clearly implies that 
clause id) is to be read along with the three 
preceding clauses. If it is so read, the four 
clauses taken together obviously mean that 
the Court shall provide in the order for a 
difference of opinion by the appointment of 

an umpire or by declaring that the decision 

of the majority shall prevail or by empower¬ 
ing the arbitrators to appoint an umpire or in 
such other manner as may be agreed upon 
between the parties. It is only when the 
parties cannot agree or have not come to an 
agreement, that the Court is at liberty to 
determine what direction should be given. 
Iu the present instance, as already explained 
the parties had agreed that the decision of 
the majority should prevail. All that remain¬ 
ed for the Court to do was merely to embody 
in the order of reference a direction that the 
decision of the majority would, in the case of 
a difference of opinion, prevail. The omission 
to embody that direction in the order, which 
it was obligatory upon the Court to do, can¬ 
not affect the validity of the order. Reliance 
was placed upon the cases of Futteh Singh v. 
Oango (1) Thahoor Dass Ohuc'ierbutty v. Ham - 
ieehun Chuckerburty (2); Muhammad Abid v 
Muhammad Asqhar (3) and Ourupathappa v* 
Narasingappa (4), in support of the proposi¬ 
tion that where the order of reference does 
not embody a direction as to the mode in 
which decision is to be given when there is a 
difference of opinion amongst the arbitrators 
the whole proceeding is thereby invalidated’ 
•These cases, however, are deaily distinguish¬ 
able, because in each of these cases there was 
not only an omission by the Court to provide 
for a difference of opinion in its order of 
reference, but there was also no agreement 
between the parties as to what would happen 
in the event of a difference of opinion J n 
the case before us, there was an agreement 

between the parties on this point. [ u onr 
opinion, therefore, there is no force in the 
contention of the petitioner. 

The result is that the order of the Court 

below is affirmed and this Rule is discharged 

with costs. We assess the hearing-fee at three 
gold mohurs. 

Rule discharged. 

(1) 4 W. E. 4. 

(2) 14 IV. E. 150. 

(3) 8 A. 64; A. W. N. (1886) 82. 

(4) 7 M. 174. 


844 


INDIAN OASKS 


[1914 


9URANGINI DAS1 V. NEXARADDI MOLLICK. 

CALCUTTA HIGH COURT. 

Civil Rule No. 1122 of 1913. 

November 26, 1913. 

Present: —Just-ice Sir Asutosh Mookerji, 

Kt., and Mr. Justice Beachcroft. 

SURANGIN1 DASI—Pluntiff — 

Petitioner 

versus 

NEKARADDI MULLICK and others — 
Defendants—Opposite Parties. 

Bengal Tenancy Act (Act VIII B. C■ of 1885^, s. 153 
proviso —Suit for rent — Registration—Barden oj proof — 
District Judge exercising appellate jurisdiction — High 
Court's iioicer of revision—Jurisdiction — Bengal Land 
Registration Act (VII B. C. of 1876 ) y s. 78 — Civil Pro¬ 
cedure Code (Act V of \90SJ, s. 115. 

The burden of proving that the plaintiff cannot 
sue for arrears of rent without her name being re¬ 
gistered under the Bengal Land Registration Act is 
upon the defendant. 

The jurisdiction of a District Judge under section 
153 of the Bengal Tenancy Act is of revisional and 
not of appellate character. Therefore, where a Dis¬ 
trict Judge acting under that section fails to 
consider whether the primary Court had exercised 
a jurisdiction not vested in it or had acted in the 
exercise of its jurisdiction illegally or with material 
irregularity and treats the matter before him as 
in substance an appeal from the dccreo of the 
primary Court, ho, in essence, acts illegally and with 
material irregularity in the exorcise ©f his jurisdic¬ 
tion and the High Court will bo justified to interfere 
with his orders. 

Rule, under section 115 of the Civil Proce¬ 
dure Code, 1908, against an order of the 
District Judge of Nadia. 

Babu Probodh Chandra Mukerjee , for the 
Petitioner. 

Babu Atul Knhsna Roy, for the Opposite 
Parties. 


JUDGMENT.— We aie invited in thi 
Rule to set aside an order passed under t.h 
proviso to section 153 of the Bengal Tenauc; 
Act. The petitioner sued to recover Rs. li 
as arrears of rent from the defendants. Th< 
suit was tried by a Judicial Officer speciaiT 
empowered by the Local Government t,< 
exercise final jurisdiction under section 15 3 
Prom the judgment of the Court of firs 
instance, it appears that the only substantia 
defence to the claim was that the relationship 
of landlord and tenant did not exist betweei 
the parlies. The Court decided the point ii 
favour of the plaintiff and gave her a decre. 
for the amount claimed. In the writtei 
statement the defendants had raised tin 
objection that as the plaintiff had not, got 
her name registered under the provision- 


of the Bengal Land Registration Act of 
1876, she was not entitled to a decree for rent 
under the provisions of section 78. There 
is no trace, however, of this objection in the 
judgment of the Court of first instance and 
it is improbable that if the objection had 
really been urged at the trial it could have 
been overlooked. The defendants subse¬ 
quently applied to the District Judge to 
revise the order of the Court of first instance 
under the proviso to section 153. The only 
point urged before the Distriot Judge was the 
objection under seotion 73 of the Land 
Registration Act, and he held that as the 
plaintiff had not proved that her name had 
been registered, her suit was not maintain¬ 
able. In this view, the District Judge 
leversed the decision of the Court of first 
instance and dismissed the suit. We are not 
invited to set aside this order. 

It is plain that the grouud upon which the 
suit, has been dismissed was not urged at the 
trial in the Court of first instance. It is 
equally clear that the burden was upon the 
defendants to establish that the property iu 
respect of which rent was claimed was of 
such a {nature that it was incumbent upon 
the plaintiff to have her name registered 
under the provisions of the Land Registra¬ 
tion Act. No such evidence was given on 
the side of the defendants. Under these 
circumstances the conclusion is inevitable 
that the decision of the Court of first 
instauce was correct and has been improperly 
reversed. 

It. has been argued, however, on behalf of 
the opposite party that this Court has no 
jurisdiction to interfere with the order of 
the District Judge. We cauuot accede to 
this contention. The proviso to section 153 
lays down that the District Judge may call 
for the record of any case in which a Judicial 
Officer specially empowered has passed a 
decree or order to which the seotion applies, 
if it appears that the Judicial Officer has 
exercised a jurisdiction uot vested in him by 
law or has failed to exercise a jurisdiction so 
vested or lias acted in the exercise of his 
jurisdiction illegally or with material irregu¬ 
larity, and may pass such order as the Dis¬ 
trict. Judge thinks fit. It has uot been 
contended that, the Court of first, instance had 
no jurisdiction to entertain the suit, the only 
P'.snblo suggestion is that the Court acted in 
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tl)0 oxercise of its jurisdiction illegally or with 
material irregularity. But we have already 
held that, the Court did not aot either illegally 
or with material irregularity. It has been 
argued, however, that as the District Judge 
is oompetent to pass such orders as he thinks 
fit, it is not open to this Court to intefere in the 
exercise of its revisional jurisdiction. But it 
is plain that the District Judge did not 
really consider whether the primary Court 
had exercised a jurisdiction rot vested in it 
or had acted in the exercise of its jurisdic¬ 
tion illegally or with material irregularity. 
On the other hand, he seems to have treated 
the matter before him as if it were in sub¬ 
stance an appeal from the decree of the 
original Court. Under these circumstances, 
we hold that the District Judge had in 
essence acted illegally and wir.h material 
irregularity in the exercise of his jurisdiction, 
which was of revisional and not appellate 
character, and it is thus competent to this 
Court to interfere with his order. 

The result is that this Rule is made abso¬ 
lute, the order of the District Judge set aside 
and that of the Court of first instance restored. 
This order will carry costs both in this Court 
and in the Court of the District Judge. 
We assess the hearing-fee in this Court at 
one gold mohur. 

Rule made absolute. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 1175 of 1911. 

March 30, 1914. 

Present: — Mr. Justice Johnstone and 
Mr. Justice Shadi Lai. 

NARAIN DAS— Defendant—Appellant 

versus 

MANGHA RAM and another—Plaintiffs — 

Respondents. 

Civil Procedure Code (Act V of 1908J, O II, rule 2 
( 1 ) — Cause of action — Vendee *in consideration of 
sale undertaking by deed to deliver certain things at 
once and to pay balance by instalments—Default 
in respect of both promises—Single contract—One cause 
of action— Separate contract after deed in respect 
of delivery of things—Different causes of action — 
Plaintiff not bound to sue for specific things. 

Defendant bought a certain thing from plaintiff 
for a sum named, and undertook by a written deed 


to liquidate that sum in a specified wav, that is to 
say, (t) by making over at onco certain thiu^s as 
worth one half of the price fixed and (ii) by paying 
the other half on a specified day. Apparently 
at the time of the writing of the deed, such a tiling 
as breach in respect of(i'), was not contemplated, while 

a penalty was provided for breaoh in respect 
of (tl): r 

Held, that this was a single contract, and in the 
absence of a new contract thereafter entered into 
with respect to (t », default having taken place both 
as to (0 and {ii) before the institution of a suit on 
the basis of the deed, there was only one cause of 
action within the meaning of Order IT, rule 2 (1) 
Civil Procedure Code; but if subsequent to the deed 
there was a new separate contract as to (i), namely 
that it was to be an obligation to which a new 
liability was attached, that is, liability to pay 
interest, causes of action as to (i’;*and ~(ii) would 
be different. 

Held, further, that the plaintiff was not 
barred in case of default as to ( i) from suin<* for 

the specific things. The original arrangement”was 
no doubt, made for the defendant’s convenience’ 
but it would be unreasonable to hold that plaintiff 
after waiting for years should be debarred from 
recovering their price in cash. 

First appeal from the decree of the 
District Judge, Montgomery, dated the 3lat 
July 1911, decreeing plaintiff’s claim for 
Rs. 3,999 out of R8 5,134. 

Rai Bahadur Pandit Sheo Narain, for the 
Appellant. 

Lala Balwant Rai , for the Respondents. 

JUDGMENT.—The main facts in this 
case are not disputed and may be stated 
thus:— 

Mul Chand had four sons—the two minor 
plaintiffs, Narain Das, defendant, and 
another. There had been quarrels in the 

• • ^ a separation, 

assigning to each son debts due to himself 
to the amount of Rs. 4,500 (±th of the 
total Rs 18,000). The plaintiffs remained 
joint under Mul Chand’s guardianship and 
so were entitled to Rs. 9,000 worth of debts 
and Mul Chand for them sold their rights 
in these claims to Narain Das defendant for 
Rs. 4,500, and in connection wifh this 

transfer a deed was executed and registered_ 

Exhibit P.7, page 12, paper book-the 
consideration moving from Narain Das being 
thus described: —“As regards Rs. 2,250 the 
following things already given (so ’it i 8 
stated in the deed)—a shop i n li ea of 
Rs. 1,000, mortgage of certain land Rs. 500 
cash Rs. 150, ornaments Rs. 600- and as 
regards the remaining Its. 2,250, a promise to 
pay half in Har Sambat 1962, and half in 
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liable 


1905, 

regis- 


Kotik Sambat 1962—on default to be 
for Ra. 4,500 instead of Rs. 2,250.” 

This document, is dated 4th April 

the last day of Sambat 1961, and was 

tered next, day, which was the first day of 

Sambat 1962, being 24th Chet. For conveni¬ 
ence Rake, I will call the first Rs. 2,250 as 

detailed above Rs. 2,250 A, and the second 

Rs. 2,250 13. 

Three and half years passed and then 
plaintiffs brought a suit on 20th November 
1903 against Narain Das for Rs. 4,500 iu 
connection with Rs. 2,250B. In that plaint 
they alleged that default had been made and 
ho claimed Unliquidated sum, basing the claim 
on the registered deed aforesaid, and to this 
plaint they added three notes, with the second 
of which we are not concerned. In the other 
two no'es they adverted to Rs. 2,250 A, assert¬ 
ed that, defendants liad never given them 
possession of the shop and mortgaged land, 
intimated that a separate suit would be 
brought for them, asserted further that 
defendant had “taken back” the Rs 150 cash 
and Rs. 600 worth of ornaments and had 
entered this transaction in Mul Clmnd’s bahi 
and intimated that as to those and other items 
a suit would be brought on the bahi. 

Defendant resisted the claim, and as to 
the first note said that, if plaintiffs had any 
claim as to shop and land, it should bo includ¬ 
ed in that suit. The Court passed no 
orders on this point, but proceeded to frame 
issues on the case before it. and to dispose of 
the suit. It held that out of Rs. 2,250 B 
defendant had paid one sum of Rs. 900 in 
this account”, that, in the circumstances 
Rs. 500 was reasonable penalty for breach 
and thus plaintiff should have a decree for 
Rs. 1,850. On appeal the Divisional Judge 
held clearly that, while defendant claimed 
that he had paid Rs. 900 twice, only one 
payment of Rs. 900 on 29th Chet Sambat 
1962 had been proved, but beseemed to be of 
the opinion (or he said so by oversight) that 
this was a payment against the second instal¬ 
ment of Rs. 2.250B. That Court upheld the 
substantive decree as passed; and when 
the case came up hero Shah Din, J. # 
did the same, only pointing out that the 
Divisional Judge was apparently in error in 
stating that, one sum paid on 29th Chet 
Sambat 1962 was paid against the second 

* C. A. ^o. 591 of 1911, decided 5th February 191 -> 


instalment, the alleged payment against that 
instalment being one of Har Sambat 1962. 
The Hon’ble Judge did not, as I read it, rule, 
that. Rs. 900 was paid twice, but merely 
gave his opinion that the payment of 29bh Chet 
Sambat 1962 regarding which alone there 
was documentary evidence, could hardly have 
been on account of the second instalment. 
The correction of this error of the lower 
Appellate Court did not lead to any alteration 
of the decree. 

Meantime plaintiffs on 5th April 1911 
had instituted their present claim in 

connection with Rs. 2,250 A plus another item 
Rs 735, the total claim being: — 

On the ground that no part 
of the items making up 

Rs. 2.250A had reached 

them ... 2,250 0 0 

Interest at Re. 1 per cent. 

per mensem ... 2,149 0 0 

On book account. ... 735 0 0 


Total 5,134 0 0 

Defendant, pleaded time-bar, section 11 
ami Order 11, rule 2, Civil Procedure Code; 
that the suit should have beeu for the 
specific articles in Rs. 2,250 A and not for 
money; that, the sum of Rs. 735 was not 
duo from him; that the Rs. 900 payment 
not allowed for in the previous suit should 
be allowed to defendant in this case; aud 
that no interest should be added to the 
claim as it was never promised. 

On the issues thus joined the findings 
were. 

(<j) No time-bar; 

(5) No bar under section 11 or Order II, 
rule 2, Civil Procedure Code; 

((•) That plaintiffs can sue on the bahi 
entry, page 11, paper-book—which regulates 
‘the parties’ rights and liabilities,” and 
plaintiffs are not confined either by it or 
by the registered deed, to suit for the 
specific articles mentioned in the detail of 
Rs. 2,250A; 


(a) That out of Rs. 735 the defeudaut is 
only liable for Rs. 75 which is stated in the 
b'lhi entry, page 11 , paper-book, to be on 
account of interest on Rs. 2,250; thi9 
Rs. 2,2;>0 the Court apparently takes to 


mean Rs 2,250 A; 

(e) That only 
already allowed 


one payment- of Rs. 900, 
for iu previous suitj 19 
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proved, and so no credit for that sum can 
be given to defendant here; 

(/) That it is proved by evidence that 
defendant promised to pay interest and so 
Re. 1 per cent, per mensem should be 
allowed. 

A decree was, therefore, passed in favour 
of plaintiffs for Rs. 3,999 made up thus: — 

Principal item Rs. 2,250 0 0 

Out of (d) above ,, 75 0 0 

Interest on these two items ,, 1,674 0 0 

Defendant has appealed against this decree 
and we have heard arguments and have 
seen the records of this and of the previous 
suit. Of the grounds of appeal Nos. 1, 7, 
8 and 9 have been expressly given up, and 
section 11, Civil Procedure Code, is no 
longer pleaded. There remain the following 
contentions on the part of the defendant- 
appellant:— 

(i) The suit should have been for specific 
articles; 

(it) Rs. 900 not allowed for in previous 
suit was paid against Rs. 2.250A; 

(m) Interest not admissible; 

(id) Order II, rule 2, Civil Procedure Code, 
bars the suit. 

No cross-appeal or cross-objections have 
been put in, plaintiffs acquiescing in the 
dismissal of the claim for the major part of 

the Rs. 735 item. 

It is convenient to take the.last conten¬ 
tion first. The law is clear enough. 
Defendant bought a certain thing from 
plaintiffs for a sum named, and undertook 
to liquidate that sum in a specified way, 
that is to say, by making over at once 
(this I take to be the meaning of the past 
tense used in connection with Rs. 2,250A) 
certain things taken as worth Rs. 2,250 and 
by paying Rs. 1,125 in Bar Sambat 1962 and 
Rs. 1,125 in Katak Sambat 1962. Apparently 
at the time of writing of the deed , Exhibit 
P-7, such a thing as breach in respect of 
Rs. 2259A was not contemplated, while a 
penatly, as already stated was provided 
for breach in respect of Rs. 2.250B. 
This was a single contract and, if no new 
contract was thereafter entered into , then at 
the date of the previous suit, default 
having taken place (according to plaintiffs) 

both as to Rs. 2.250A and Rs. 2,250 B, 

there would be, in my opinion, only one 


cause of action, as the phrase is used in 
Order II, rule 2 (1), Civil Procedure Code. 
No doubt, if plaintiffs had sued before Bar 
Sambat 1962, in respect of Rs. 2,250A 
omittiug claim in respect of Rs. 2,250B, 
a later suit in respect of Rs. 2,250 B would 
not have been barred by this rule; but 
plaintiffs waited until both defaults had 
taken place, and there is ample authority 
for the view that in these circumstances 
they would be bound to sue for all reliefs 
then open to them, i e. % to include 
Rs. 2,250A in the suit. But plaintiffs’ case 
is that there was a new and separate 
contract as to Rs. 2,250A, namely, that it 
was to be an obligation to which a new 
liability was attached, that is, liability to 
pay interest, and, in my opinion, this case 
has been made out. If the baht entry at 
page 11 of the paper-book, written on the 
day of the registration of the deed aforesaid 
be read, it will be seen that it includes an 
item Rs. 75 on account of interest on 
Rs. 2,250. The lower Appellate Court 

took this to mean interest on Rs. 2,250A, 
and this seems to me obviously correct, for 
no breach had occurred as to Rs. 2,250B 
at that time and there is no allegation on 
either side that any interest was payable 
on any promise made in connection with 
Rs. 2,250 B. The effect of the entry is that 
defendant agreed in advance to pay interest 
on Rs. 2,250A, an agreement that finds no 
place in the deed, and this partial proof of 
a new agreement is re-inforced by the 
evidence of P. W. No. 2. That witness, no 
doubt, talks of interest on “unpaid instal¬ 
ments,” but the phrase evidently means 
unpaid items, and not the instalments of 
Rs. 2,250 B. 

Turning to (i), I hardly think defendant 
can insist upon this. The purchase-prioe 
was Rs. 4,5C0 and this is one-half of it.. It 
is contended that defendant offered all these 
things but that plaintiffs refused to take 
them. This I cannot find proved, and it is 
most improbable. The original arrange¬ 
ment was, no doubt, one made for defendant’s 
convenience; bat it would be unreasonable 

to hold that plaintiffs, after waiting for 

years, should be debarred from recovering 
their price in cash. S 

The allegation in (it) is not to my mind 
established on the record. Defendant ha 
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not proved the doable payment, ol Rs. .'t)0 
in the only ways in which such payments 
can satisfactorily be proved, i. e., by the 
production of regular books of account or 
by receipts in the hand of plaintiffs* guardian. 
Had there been two payments of Rs. 900 
each, we may be sure that a shrewd man of 
business like defendant, who was by no 
means on good terms with his father, would 
have taken particular care to secure evidence 
of the transactions. He did take care as 
regards one payment—see page 11, pappr- 
book—but none at all as to the other. No 
doubt, in the previous case Shah Din, J., 
seems to have given him credit for a payment 
in /far, but it seems clear to me that Rs. 900 
was only paid once and defendant has had 
the benefit of it and he cannot reap a double 
benefit merely because there has been some 
obscarity as to the time when that one 
payment was made. 

Lastly I can see no sufficient reason for not 
allowing fair interest; and I would dismiss 
the appeal with (costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Execution Second Appkad No. 949 ok 19Id. 

April 24, 1914. 

Present :—Mr. Justice Rafique and 
Mr. Justice Piggott.. 

BALWANT SINGH— Decree-holds* — 

Appellant 
v ersus 

CHET SINGH and others—Jtjdomest- 
debtors—Respondents. 

Mortgage decree—Execution —Satisfaction of part of 
decree. 

li obtained a decree on foot of a mortgage against 
T and L. In execution of another decree T'a share 
n the property was put up for sale; B applied that 
half of tho money due under his decree was a charge 
on T s property which was being put up for sale, li 
himself purchased 'Fa property: 

Held, that under tho circumstances IVa decree 
must bo doomed to have boon satisfied to the extent 
of one-half. 

Execution second appeal from the decision 
of the District Judge of Agra, dated 25th 
April 1918. 

Mr. Gulzari Lai , for the Appellant. 

Mr, Mangal Prashad , for the Respondents. 


JUDGMENT.—The facts out of which 
this appeal arises are somewhat complicated; 
but those really essential admit of being 
brieffy stated. 

There were two brothers, Tori Singh and 
Bachman Singh, who executed a Dumoer of 
mortgages of different dates both jointly and 
severally. The appellant before us is a 
mortgagee uuder an unregistered deed of 
1891. He brought a suit upon his mortgage, 
in which he obtained a decree on the 16th 
of September 1910. In the meantime certain 
persons, Chet Siugh and others, had brought 
a suit against Tori Siugh and his sons on a 
registered deed of 1896, in which they 
obtained a decree on the 5th of February 
1908 for the sale of Tori Singh’s half share in 
the same property which wa9 involved in the 
decree obtained by the appellant. Balwant 
Singh. When Tori Singh’s share was about to 
be put up for sale uuder this decree, Balwant 
Singh joined with certain other persons in 
applying to the Court to notify certain 
charges on the property sought to be put up 
for sale. By order of the Court it was 
notified, on Balwant Singh’s own application, 
that half of the money due to him under his 
decree of September the 16th, 1910, was 
a charge on Tori Singh’s property which 
was beiug put up for sale. Under these 
circumstauces Balwant Singh himself 
purchased. He is now claiming to bring 
to sale the rest of the property involved 
in his decree, that is to say, the half share 
of Laohman Singh, for the full amount 
of his mortgage-debt. Both the Courts 
below have held that by purchasing Tori 
Singh’s half share uuder the oirouni 9 tauo 68 
above stated Balwant Siugh mast be 
held to have accepted satisfaction of half of 
his decree. They have allowed execution 
in respect of the other half share only. In 
appeal to this Court Balwant Singh relies 
on the principles laid down in iVamf Ki shore 
v. /if-; i Ran liaj Singh ( 1 ) aud Rohra Thikur 
D is v. Collector of Aligarh (2). We have care¬ 
fully considered the arguments addressed 

to us * °ur opinion both these oases are 
distinguishable. The point in the preseut 
case is that Balwant Singh’s mortgage 


(D 20 A. 23 at n. 3 
12) 28 A. 503; 3 A. 



A. W. N. (1897) 163. 

J. 439; A. NY. N. (1908) 15a 



had merged in the decree, and although 
this was a decree against Tori Singh and 
Lachman Singh jointly, under which the 
shares of both were jointly and severally 
liable for the full amount of the decree. 
Balwant Singh himself moved the Court to 
notify that he desired to treat Tori Singh’s 
half share, which was being put up for sale, 
as liable for the half of h is decree. When 
he himself purchased the property put up 
for sale under suoh notification, we think 
the view taken by the Court below is cor¬ 
rect that Balwant Singh must be held 
thereby to have accepted satisfaction of 
his decree to this extent. We dismiss 
this appeal with costs including fees on 
the higher scale. 

Appeal dismissed. 


Wee Narain Singh v. Sree Kishen Sein, 1 W. R. 

and Secretary of State v. Poran Singh, 5 G. 740 
relied upon. * 


Therefore, the Courts cannot interfere in favour 

Ghatvva? 0n ^ ^ nGVer iU fa ° fc a PP oinfced aa * 


Held, per N. Chatterjea, J — Where a Ghatwal is 
dismissed and has no male member of the family 
fit to be appointed at the time of his dismissal, 
there is a forfeiture of the tenure as far as hi 3 
family , s concerned, beoause the estate cannot re¬ 
main in abeyance for the benefit of the heir who 
may be subsequently born. And where in such a 
case, a stranger to the family is permanently 
appointed in his plaoe, a subsequently born son of 
the dismissed Ghatwal on the death of the latter 
and after the tenure has passed to another family 
cannot olaim it on the ground that it is his hereditary 


XT r*r\c\ r : : ~ ~ ^^urun noy % y u. YY # 

N. 663, explained and distinguished. 

The Government cannot disapprove of the heir of 
a Ghatwal or withhold its sanction upon any ground 

it likes and apart from the question whether he is a 
fit and proper person. 


- u , 


Debee Narain Singh v. Sree 
321 and Secretary of State v. 
distinguished. 


Kishen Sein, 1 W. R. 
Poran Singh, 5 C. 740, 
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A PPELLANT 

versus 

UPENDRA NARAIN ROY and others_ 
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Digiuari tenure in Birbhum—Nature of tenure _ 

Government's approval of heir—Sanction of Government, 
whether solely matter for executive authorities—Power of 
Civil Court to interfere—Power of Government to 
supersede heir of Ghatwal , though fit person . 

A Digwari tenure in Birbhum is similar [to a 
Ghawatli tenure. 

• These tenures are hereditary, though not governed 
by the ordinary rules of inheritance, and are subject 
to the condition of the Government’s approval of the 


Consequently the heir of a Ghatwal, although 
fit, cannot be superseded by a stranger. 

Appeal from the decree of the Sub-Judge 
of Bankura, dated March 24th 1911 

Dr Rash Behary Ghosh, Babua Jogesh 
Chandra Be, JyotUh Chandra Sarkar and 
Snsh Chandra De, for the Appellant 

Mr. S. P. Sinha, Babus Duiarkanath 
Cna.iravarti, Lalit Mohan Ghose, Karunamoy 
Ghose, Sarat Chandra Das and Jyotish 
Chandra Hazra, for the Respondents. 

JUDGMENT. 

Fleicher, J—This is an appeal preferred 

by the defendant No. 1 against the judgment 

of and decree passed by the learned Sub- 

ordinate Judge of Bankura, decreeing the 
plaintiffs’ suit. 


heir. 

Nilmoni Singh Deo v. Balcranath Singh, 9 C. 187 at 
p. 207; 9 I. A. 104, relied upon. 

Held, per Fletcher, J. —“Sanction” in its ordinary 
signification means prior approval and implies a 
power to disapprove. It would be contrary to the 
practice in India to hold that the approval of a 
person to hold an appointment in an acting 
capacity is an approval of him for the permanent 
post. 

Approval of Government of the office of Digwar 
is a matter solely for the Executive Authorities. 

The Civil Courts cannot interfere to re-instate 
a Ghatwal who has been dismissed by the Police 
authorities from the land which he formerly held 
as Ghatwal. 


The present dispute relates to the office of 
Dsgwar of the Ghat Burra in the Pergannah 
Mahisara in the District of Bankura and 
the ghatwali lands held therewith. 

Neither the origin of the Jagir nor the 
precise time at which it was oreated is 
known; but it appears that as far back aa 

1771, corresponding with 1178 B. S., the 
villages of which it was composed * were 

held by Jagirdars .who paid to Government 

3 -rds of the annual value thereof as revenue 
and retained the other £rd as remuneration 
for the services under which the Jagir 
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was held. The villages included in the 
Jagir were permanently settled as part 
of the Zemindari of which the defendant 
No. 3 is the Zemindar. In fixing the 
Government revenue at the time of the 
Decennial Settlement the lands included 
in the Jagir were assessed at the 2/3ids 
then payable by the Jagirdar to the 
Government and the yrd retained by the 
Jagirdar in lieu of services formed no 
part of the assets of the Zemindari in 
respect of which the Government revenue 
was fixed. 

The above statement 1 take from the 
judgment of their Lordships of tlie Judicial 
Committee of the Privy Council in the 
case of NUmcni Singh Deo v. Bakranath 
Singh (1). That decision of their Lord- 
ships was with reference to the nature of 
the estate taken by the heir of a deceased 
Ghatwal in lands situate in the same 
Zemindari and Perganuah as the present 
and the statement is based on a report of 
Lalla Kanji, Tehsildar of Pachit, made on 
the 8th of July 1799. This same report is 
a portion of the evidence in this case, being 
marked Exhibit K. 

Their Lordships also found in that case 
that the Jagirdar before them was not one of 
the Ghatwals referred to in the report of 
Lalla Kanji as being subordinate to and 
paid by the Digwars out of their Jagirs; 
“for they were paid by the Jrd of the 
Malguzari which they were allowed to retain 
as compensation for their services.” 

It is clear, therefore, that the holding 
of the Jaghirdar in v that case' 1 corresponds 
very closely to the Digwari holding in the 
present case. 

Excluding the report of Lalla Kanji the 
earliest document that we have in the 
present case is a document called a 
Hukuranama, Exhibit I (14), dated the 23rd 
of May 1847. This document is addressed 
to Adwaita Cliaran Rai (grandfather of 
the defendant No. 1) and Gour Mohuu 
Rai (ancestor of the defendant No. S), 
the then Digwars of the Bnrraghat, in¬ 
forming them that they were not entitled 
to make a grft or Permanent Settlement 
of the lands but that they could only 
grant pottahs limited to the period of 


their incumbency. The next document 
we have is the Isamnahisi for the year 
1849 (Exhibit D). ^ The eighth column 
thereof is headed “In what year, what 
date, what person, iu whose place and in 
what capacity appointed temporarily or 
permanently” and in column 7 these 
remarks appear which obviously ought to 
have been placed in column 8: In the 

year 1221 Aditya Rai was appointed in 
place of Madan Rai who was dismissed. 
Gour Mohan Rai was appointed on the 
25th of Bhadra 1238 in place of his 
deceased father Anand Rai.” On the 20th 
Februaiy 1S55 one Bistu Das Baistab 
presented a petition to the Magistrate 
charging the then Digwars with neglect 
of duty and other improper conduot. The 
Magistrate appears to have summoned the 
Digwais before him for— on the 10th of May 
1855—there is an order of the Joint Magis¬ 
trate of Baukura dismissing Kartiok Rai 
from the post of Saidar Ghatwal and warn¬ 
ing Muktaram Rai (who had succeeded Gour 
Mohan Roy) to be more careful in the 
discharge of his duties in the future. 
The order of the Joint Magistrate conclud¬ 
ed in these words: ‘ that notification be duly 
served in the Sadder and Mofassil for at¬ 
tendance of candidates for the post.” Accord¬ 
ingly wo find that, tho Joint Magistrate on 
the 21st of June 1S55 (Exhibit 92) appointed 
Rasik Lai Upadhya as Sardar Ghatwal in 
place of Kartiok Rai. Rasik Lai, however, 
held the pest, for a very short time; for it 
having been brought to the notice of the 
Commissioner that Rasik Lai was a relative 
of (he iS'mir of the Criminal Court, at Bankura 
and that, his appointment was in breach of an 
order passed by the Superintendent of Police, 
the Commissioner directed the Joint Magis¬ 
trate of Bankura to dismiss Rasik Lai and 
appoint some other person in his place. 

On the 14th of April 1856 the Joint 
Magistiate of Bankuia appointed Rajaram 
Rai, grand-uncle of the plaiutiff, in the place 
of Rasik Lai, the dismissed Sardar Ghatwal. 
It appeals from a petition, Exhibit I (19), 
of Mnnjur Ahmed, Sub-Inspector of Police, 
addressed to the Superintendent of Police 
and dated 18th of July 1869, that- the Sub- 
Inspector reported that Kartick bad render¬ 
ed impoitaut sei vices to the Police in a 
ciimii nl ease and suggested that Kartick 


(1) 9 C. 187 at p. 207; 9 I. A. 104. 




should be appointed in place of “the suspend¬ 
ed S&rdar Mohendra Narain Rai. So that he 
will be useful (torn) in the (illegible) case of 
Pergannah Mahisara while public duty will be 
satifactorily discharged.” The Superintend¬ 
ent of Police forwarded this petition to 
the Magistrate endorsing thereon: “Forward¬ 
ed to the Magistrate, who is kindly request¬ 
ed to inform the undersigned if there is any 
serious objection to his being re-employed.” 

The Magistrate returned the petition with 
the following endorsement: “None, but I 
think he should not displace the man 
appointed to his (post). Let him (have the 

?Q«oV a ?^ Cy ” 0n the 18fch ° f 

Kartick was informed through an order 
of the Superintendent of Police that he 
would get the next vacancy. 

Ihe suspension that Mohendra was under 
appears to ba v e resulted in his dismissal for 
Exhibit M shows that Kartick was appointed 
bardar Ghatwal in the vacancy caused by 
the dismissal of Mohendra. Mohendra 
appealed against the order dismissing him, 
farst to the Commissioner of the Burdwan 
.Division who rejected his appeal (Exhibit 
v; and then to the Lieutenant-Governor who 
reversed the order of the Commissioner and 
directed that Mohendra should be “re-instated 
in service” (Exhibit 95). 

It appears that in the year 1904 the 
Paohit Zemindari had become an en- 
cumbered estate under the management 
of the Court of Wards and that proceedings 
were being taken for the purpose of revising 
the assessments. Mr. Gupta, the Magistrate 
and Collector, had summoned 21 Ghatwals 
(including Mohendra) to appear before him at 
his camp at Nagardang. 

The 21 Ghatwals, presumably on the 
grouod that they did not wish their assess¬ 
ments to be revised, failed to appear before 
Mr. Gupta. 

Thereupon by an order dated the 19th 
of July 1904 Exhibit L (1) Mr. Gupta 
summarily dismissed them. There can be no 
doubt that as regards Mohendra at least, Mr. 
Gupta’s order of dismissal was never acted on. 
From a letter from Mr. Gupta dated the 
6th of August 1904 (Exhibit 95) addressed 
to the Manager of Pachit Encumbered Estate, 
it appears that; Mohendra and the other 
Digwars had consented to execute kabuliyats 
for the revised assessments and that the order 


for their dismissal would be cancelled in 
execution of the kabuliyats . This coupled with 
the fact that Mohendra continued as Digwar 
down to the date of his death shows 
conclusively that Mr. Gupta’s order of dis¬ 
missal was never put into effect. 

On the 27th August 1907, Mohendra 
presented a petition to the District Magis¬ 
trate (Exhibit 98) asking that owing to ill- 
health he might be allowed six months’ leave 
and that his son, the plaintiff, might act in 
his place. On the same day the District 
Magistrate granted Mohendra’s prayer. 

Before the expiry of his leave Mohendra 
died. The plaintiff thereupon presented a 
petition to the District Magistrate praying 
that he might be “either appointed in 
the said post or to be allowed time”. Upon 
a report by the Police upon this petition 
the District Magistrate passed orders that 
Upendra Rai will continue to act in 
place of his deceased father, Mohendra 

Narain Rai, Sardar of Bharra, until further 
orders”. 

Kartick died in the year 1900, leaving 
his infant son, the defendant No. 1, and 
his widow, Karunamoyi, him surviving. 

Shortly after the death of Mohendra 
Karunamoyi, acting on behalf of the 
defendant No. 1, presented a petition to the 
District Magistrate praying that in accordance 
with the promise made to Kartick in 1864 
the defendant No. 1 might be appointed 
Sardar Gatwal. The District Magistrate 
referred this petition for inquiry and report 
to Babu S. C. Mukherjee, Deputy Magistrate. 
The Deputy Magistrate reported that Karuna- 
moyi’s petition should be rejected and that 

the acting Ghatwal, the plaintiff, should be 
appointed in place of his deceased father 
On the 16th of June 1908, the District 
Magistrate confirmed the report of the 
Deputy Magistrate, Exhibit I (29). 

On appeal to the Commissionor of 
Burdwan Division the Commissioner set 
aside the order of the Magistrate and 
directed that the defendant No. 1 should 
be appointed Sardar Ghatwal, Exhibit 130. 

Thereupon the plaintiff appealed to the 
Board of Revenue, who said they had no 
jurisdiction in the matter, and then to the 
Government of Bengal. On the 29th 
of March 1909, the Commissioner of the 
Burdwan Division was directed to inform 


852 


INDIAN OASES. 


11914 


HEMENDRA NATH ROY V . UPENDRA NARAIN ROY. 

the plaintiff that in the opinion of the 
Government of Bengal the remedy for any 
grievance which he may have lies in the 

Civil Court (Exhibit 133). 

Thereupon the plaintiff filed this suit 
making as defendants the defendant No. 1, 
who is the appellant before us, the 
defendant No. 2, the Secretary of State 
for India in Council, who has filed a 
written statement supporting the case of 
defendant No. 1, the defendant No. 3, the 
Zemindar—the Raja of Pachit, the defendants 
Nos. 4, 5, 6, ond 7, the plaiutiff’s brothers, 
and defendant No. 8, the other Digwar of 
the Barraghat. 

On the appeal before us it has been 
contended on behalf of the appellant, 
first that t.he office of Sardar Ghatwal is 
merely a personal office held under the 
Government, the Ghatwal being remunerated 
for his services by the profits of the lands 
in lieu of wages,: secondly , even if the 
Jagir in the hands of Kartick was an 
ancient permanent heritable tenure, that upon 
his dismissal the tenure was forfeited and 
Mohendra did not hold the lauds on such 
tenure and thirdly , that in any event the 
plaintiff cannot suoceed to the .Tagir and 
office without the sanction of the Govern¬ 
ment. 

On behalf of the respondent it has 
been urged that the Jagir is an ancient 
permanent heritable tenure to which the 
plaintiff on the death of his father was 
entitled to succeed as of right. Secondly, 
if the sanction of the Government was 
requisite such sanction has in fact been 
given or that it cannot be unreasonably 
withheld, and that, the acts of the execution 
authorities show that the plaintiff is a fit 
and proper person to discharge the duties 
of the office, and the refusal of the 
Executive Authorities is subject- to review 
by the Court. 

If the various appointments and dismissals 
of the Digwars stood alone there might 
be a good deal to be said in favour of the 
view that tho office of Sardar Ghatwal was 
merely a temporary office held at. the 
pleasure of the Government. But in this 
oase we have the very valuable assistance 
of the judgment in the case of Nilmoni 
Singh Deo v. Bakrannth Singh (1) to assist 
us to come to a conclusion in the present 
appeal. But before passing to tho consider¬ 


ation of that judgment, I shall deal with the 
second point urged on behalf of the appellant, 
viz., assuming that Kartick had a permanent 
heritable holding, on his dismissal the tenure 
was destroyed aud that Mohendra got merely 
an office which he held at the pleasure of the 
Government. 

I am not inclined to give much force to 
this argument. Kartick’s father was 
appointed in place of a dismissed Ghatwal 
and presumably both Kartiok’s father and 
Mohendra were placed in possession of the 
Jagir on the same terms as the original 
Digwars. This would appear to be so from 
the payments made by Mohendra, whioh are 
proved by the evidence, for the pay of men at 
the Thanua and documents addressed to him 
calling on him to perform the duties of his 
office. The next question is as to whether 
the sanction of the Government is requisite 
in order to enable the heir of Moheudra to 
succeed. 

In case of Niloiyioni Singh Deo v. Bakranath 
Singh (1) the question in dispute was 
whether Ghatwali lands in this Pergannah 
in the hands of a son, who had been appointed 
Ghatwal upon his father’s death, were assets 
liable for the payment of the father’s debts. 

The appeal, therefore, raised directly what 
was the nature of the iuterest the son of a 
deceased Ghatwal took in the Ghatwali lands 
upon his father’s death. In the course of 
delivering the opinion of their Lordships Sir 
Barnes Peacock made the following remarks 
(at page 203 of the report): “Their Lord- 
ships entertain, no doubt that, whether it was 
a Ghatwali or not, the teuure was analogous 
to a Ghatwali tenure of the naiure described 
in the preamble to Regulation XXX”. (At page 
206) These Jagirs, though hereditary, are 
not. governed by the ordinary rules of inherit¬ 
ance, under Hindu or Muhammadan Law, aud, 
are subject to the condition of the Govern¬ 
ment’s appioval of the heir”. (At page 207) 

In a case also between the appellaut aud 
the respondent Bakrauath Siugh it was held, 
that, the holder of the teuure in question iu 
this suit is not r esponsible for the debts of a 
former Jaghirdar. The Deputy Commissioner 
in his judgment said As Jagirdar the 
defendant has, what his father had, a life, 
interest in the Jaghir. Whether the son will 
succeed or not is, notwithstanding the tenure is 
hereditary, uncertain as he may at any momeut 
be dismissed from Government employ*, rather 
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he should have said ‘may never be sanctioned 

as Jagh.rdar.’” I At page 208) “it is quite clear 

that, if the Jaghir were transferable without 

the consent of Government, either by desoent 

to an heir, or by voluntary sale, or sale in 

execution, or otherwise, there would be no 

security that the transferee would be a 

proper person to discharge the duties in 

respeot of which lands are held at the reduced 
rent* 

We have also been referred to the 4th 
Volume of Sir William Hunter’s Statistical 
SurveyofSenga 1 (page 254) where if is stated 
that Ghatwali lands in Bankura are neither 
transferable nor hereditary. 

As against this the respondent relies on 
the judgment of Harington and Mookerjee, 

J., in th 0 case of Jogendta Bath Singh v. 

ft thesT” 7 ^ That was a judgment 
of these learned Judges on a seoond appeal 

and the report merely gives the judgment 

without a statement of the facts or of the 

argument. That case came before the 

learned Judges on second appeal so that 

they were bound by the finding of fact of 

the lower Appellate Court, and what was 

apparently argued in that case was whether 

the dismissal of a Ghatwal, when he has been 

acting as deputy for his father, operated 

as a dismissal of him after his father’s death 

Further the case of Nilmoni Singh Deo v 
Bakranath Singh (1) was not referred to in the 
judgment of, and presumably was not cited 
before, the learned Judges. The case did not, 

therefore purport to explain or distinguish the 
decision of the Privy Council and I do not 

Lnfi k ! “ 8 dealing with this case of 

ands within the Pergannah Mahisara. Next 

! ™ a T/ d b8half of th * respondent 

that he did in fact obtain the sanction of 

the Government. This it is said is so, since 

Is dT , , ap P r ° 7ed of Ka ''tick acting 

as Ghatwal and, therefore, the Government 

must consider that the respondent is a person 

fit to discharge the duties of the office and 

is not open to the Government to disapprove 

office reSP ° ndenfc UDle83 he is for the 

But the words used in the judgment in 

Singh \ 1 °) Sin »h Deny Bakranath 

in fts ( V the unction.” “Sanction” 

approval and implies a power to disapprove 

(2) 9 0. W. N. 663, 



It would be contrary to the practice in 
India to hold that the approval of a person 
to hold an appointment in an acting capa¬ 
city is an approval of him for the permanent 
post. 

• Appointments of practically all posts under 
the Crown in India are at some time or other 
held by persons in what is called an acting 
capacity. This appears from the report in case 
oi mimom Singh Deo v. Bakranath Singh (1). 
The judgments in the lower Courts in that 
case were the decision of the Officiating 
Judge and the decision of a Bench of this 
Court one of the members of which, Mr. 
Justice L Jackson, is described in their Lord- 

f‘ PS J “ d8m , ent L a8 the a( =ting Chief Justice. 

or thT/ t th' Dk that t ! 10 Goverm neot intended 
or that the respondent thought that when 

the District Magistrate after the death of 
his father continued him in an acting capacity 
he was appointed to the permanent post 
fch the sanction of the Government. Then 
It is said that the sanction of the Govern¬ 
ment to the respondent’s appointment can¬ 
not be unreasonably withheld and that the 
refusal to sanction is open to review by the 
Oourt. But many reasons which may^ro- 
perly be considered by an Executive Officer 

7* dlBC }l ree °7 hlS d “ ties coald not be con- 
auaHfi f 7 a G l Ur t Purther - wh at are the 

qualifications which the Court should re- 
qu.re a Digwar to haveP I have no idea. 

It appears to me to be a matter solely for 

bv th«T V^ thorifc ie 3 - ^ was admitted 
by the learned Counsel for the respondent 

ore us that the Commissioner had power 
fco overrule the order of tho rv a f • 

Magistrate rejecting the petition of the ap¬ 
pelant s mother and confirming the respond- 

thVt'the ® Ce -/ think 14 b8 ba keu 

that the respondent has failed to obtain 
the sanction of the Government which was 

Gb 0 atwal,nand e s Cedenfc *° h “ tb « 

It was held in the case of Debee Narain 
Singh v. Sree Rishen Sein (3) that the Civil 

Court ca nnot interfere to re-instate a Ghatwal 

who has been dismissed by the Police Autho- 

rities from the land which he formerly held 
as Ghatwal. Apparently the same view was 
taken in the case of the Secretary of State v 
oran Singh (4). If these authorities are 


(3) 1 W. E. 321. 
<A) 5 C. 740. 



854 


INDIAN OASES. 


HEMENDRA NATH ROY V . OPENDRA NARAIN ROY. 

correct that the Coart canuot interfere to 
re-instate who has actually been in posses¬ 
sion of the Ghatwali land and then dis¬ 
missed, I am unable to see how the Court 
can interfere iu favour of a person who 

has never in fact been appointed as 
Ghatwal. 

In ray opinion the judgment appealed 
against should be reversed and the plaintiff 
ordered to pay to the appellant his costs 
both in this Court and in the Court below. 

N. Chatterjea, J.—The suit out of which 
this appeal arises relates to a Digwari 
tenure in the District of Bankura. 

The facts appear to be these: One Kartik 
Hoy, the father of the defendant No. 1, 
and his ancestors before him held the lands 
in dispute as Sardar Digwar of Ghat Barra 
in the Bankura District. Kartik Roy was 
dismissed for neglect of duty and improper 
conduct in the year 1855. Notifications 
were thereupon issued inviting “candidates 
tor the post, * and one Rasik Lai Upadhya 
was appointed in place of Kartik Roy. 
Kasik Lai was also dismissed shortly after 

and on the 14th April 1856, the Joint 
Magistrate of Bankura appointed Rajaram 
Ka., the paternal uncle of the plaintiff’s 
father, in his place. In 1861 Rajaram liar- 
ing become incapable of performing tbe 
dutms his nephew, the plaintiff’s father 
(Mohendra), was appointed in his place. , 
Mo,.endra it appears was suspended for , 
alleged misconduct in 1869, and while he i 
was under suspension the Police Sub-lnspec | 
or having reported that Kartik Roy since ] 
h.s dismissal had been useful in giving as- , 
instance to the Police, the District Superin. ] 
tendent wrote to the Magistrate asking him ] 

Kartik'll b6 h ' ad aUy 8ei ' i0US ob ieotion to t 

Kartik Roy being re-employed. The Magis- v 

trate thereupon made the following order- v 

None, but I think he should not displace 

he man appointed to his (torn). Let him '1 
(torn) vacancy.” Kartik was accordingly b 
informed that when any Sardari or Sodiali g 
becomes vacant it will be offe.ed to him f, 
in the first instance. Mohendra Naraiu was tl 
dismissed m 1870 and Kartik Roy was an 
pointed in Ins place. The order of dis- g 
missal, however, was ultimately set aside bv f- 

°' d , ei ' ° f fc b° L'cutenaut Governor of Bengal i, 
and Mohendra Naraiu was re-iustated in the 
Ghatwal,. Mohendra since his re-instate- ,u 
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» menf. held tbe tenure as Ghatwal until 
the 19th July 1904, when the Magis¬ 
trate, Mr. Gupta, summarily dismissed him 
' along with other Ghatwals for failure to 
> appear before him in connection with the 
1 revision of the assessment of their tenures. 
This order of Mr. Gupta, however, was not 
given effect to, as appears from the facts 
found by the lower Court, and Mohendra 
continued to act as before. In August 1907, 
Mohendra was granted six months’ leave 
owing to ill-health, and his son, the plaint¬ 
iff, was approved and appointed to act in 
his place. Mohendra died in October 1907 
and thereupon the plaintiff presented a 

. * _ 4 i « ^ ^ ^ praying that he 

might be either appointed in the said post 

or to be allowed time”. The Magistrate 

ordered that “Upendra Rai will continue to 

act in place of his deceased father, Mohen- 

dra Naraiu Rai, Sardar of Bharra, until 
further orders”. 

Kartik died in 1900 leaving his widow, 
Karunamoyee, aud an iufaut son, the defend¬ 
ant No. 1. Iu 19u7 a petition was pre¬ 
sented by Karunamoyee on behalf of her 
minor son, the defendant No. 1, to the 
Magistrate praying that the defendant No. 1 
ruiglit be appointed iu accordance with 
f™ 1S8 ™" d ® bis father Kartik in 
' , rhe Deputy Magistrate considered 
tbe claims of both the defendant No. 1 
and the plauitiff and submitted a report 
o the District Magistrate, who agreed with 
the former and held that defendant No. 1 
had no right and confirmed the appointment 

Mr M T appeal - the Commissioner 

11th A ?’ ,oV hi8 ° rder the 

lith August 1908, reversed the order of 
the Magistrate and held that the tenure 
was hereditary and that the defendant No. 1 
was entitled to the Ghatwali. Defendant 
No. 1 was accordingly appointed Ghatwal. 

he plaintiff moved the Board of Revenue, 

but the application was rejected on the 
ground that the Board had no jurisdiction 
m the matter. The plaintiff then moved 
the Lieutenant-Governor of Bengal and 

was informed that “the remedy for any 
grievance he may have lies in the Civil 
brnirt The present suit was thereup u 
instituted by the plaintiff. 

The suit was decreed by the Court below 
aud the defendant No. I has appealed to 
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fchi3 Court. The first question for con¬ 
sideration is, what is the nature of the tenure? 
Having regard to the manner in which 
the Ghatwah in the present case has been 
dealt with by the Executive Authorities 
down to 1908 (the date of Mr. Maddox’s 
order) it would seem as if it was merely 
a Government service held at the pleasure 
of the Government. But the liability to 
dismissal for misconduct or neglect of duty 

° ne the condifcion s upon which a 
Ghatwali tenure is held, and it does not 

appear from the evidence on the record that 
any oase of succession of the heir of a 
deceased Ghatwal arose before the year 1908 
The tenure is situate in Pergannah 

Mahisara and within the Pachit Zemindari 
whioh at one time was included in Birbhum 
In the case of Nilmor.i Singh v. Bakranath 
Singh (1) the Judioial Committee had to 
consider the nature of a Jagir which was 
also situate in the same Pergannah and in 
the same Zemindari. Their Lordships 
with reference to the Jagir iu that 
case observed as follows: “Neither the 
origin of the Jaghir, nor the precise time at 
which it was created, is known; but it 
appears that, as far back as 1771 corre 

spending with 1178 B. S„ the Villages 
of which it was composed were held by 
Jagbirdars, who paid to Government two- 
thirds of the annual value thereof as 
revenue, and retained the other one-third 
as remuneration for the services under which 
the Jaghir was held. The villages included in 
the Jaghir were permanently settled as part 
of the Zemindari of Pachit, of which the 
defendant-appellant is the Zemindar. In 
fixing the Government revenue at the time 
of the Decennial Settlement, the lands 
included in the Jaghir were assessed at 
the two-thirds then payable by the Jaghirdar 
to the Government, and the one-third 
retained by the Jaghirdars in lieu of 
servioes formed no part of the assets of the 
Zemindari in respect of whioh the Govern¬ 
ment revenue was fixed”, and that the Jagir, 
although not falling within Regulation XXIX 
of 1814 (which relates to Birbhum Ghatwali 
tenures), was a tenure of the nature of those 
described in the preamble to that Regulation 
Their Lordships held that the Jagirs ar^ 
hereditary, though not governed by the 
ordinary rules of inheritance, and are subjeot 
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to the condition of the Government’s approval 
of the heir. 

The tenure in the present case is not a 

Jagir, but a Digwari tenure. A Digwari 

tenure, however, is similar to a Ghatwali 
tenure. 

The nature of Ghatwali tenures, it is true, 
varies in different places and the Executive 
Authorities, in the present case, have appoint¬ 
ed and dismissed Ghatwals from time to 
ime. But the Government has the power of 
appointment and dismissal, and notwithstand- 
ing that the said powers were exercised by 
the Government with reference to the 
Jagir in the case of Nilmoni Singh Deo v 
Bakranath Singh (1), the tenure was held to 
e hereditary. In the present case it was 
stated m a hukumnama dated the 23rd May 
1847 that Ghatwali lands are held merely 
tor remuneration for labours for their 
services. ’ Bat the incidents of Ghatwali 
tenures such as the present do not appear 
to have been well understood before the 

C c Se °*. Nllmoni Singh Deo v. Bakranath 
Singh tl; was decided by the Privy Council 
nor are all the incidents settled by judicial 
decisions even now. The report of Lala 
Kanji dated the 19th July 1799, which was 
part of the evidence in, and was relied upon 
by the Judicial Committee in that case, is 
also part of the evidence in the present, 
and having regard to the fact that the 
tenure in the present oase is situate in the 

r^rrr h the same Zemindari 

as that dealt with by the Privy Council in 

that case and held under similar conditions, 

1 think the incidents of the Jagir laid 

down by the Privy Council should be held 

applicable to the Digwari tenure in the pre- 
sent case. v 


We must take it, therefore, that the 

l 18 a h f editar y one. But before the 
plaintiff can be held entitled to succeed, it 

is to be seen whether there was anything 

to prevent the defendant No. 1 from sue! 

Z 'Z father - Kartik, in the Ghatwali. 
Notwithstanding that the tenure is here¬ 
ditary, the Government has the power of 
lsmissing the Ghatwal for misconduot. 
Kartik Roy was dismissed. Now what was 
the effect of the dismissal of Kartik RoyP 
There can be no doubt that the dismissal 
operated as a forfeiture of the tenure so 
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far as Karfcik himself was concerned. It 
is contended, however, that as the tenure is 
hereditary, such dismissal did not affect the 
rights of his heir. It is unnecessary to con¬ 
sider any usage under which the next male 
heir of the dismissed Ghatwal may be ap¬ 
pointed in his place on his dismissal, because 
in the present case Kartik Roy presumably 
had no son at the time of his dismissal which 
took place so far back as 1855, the defendant 
No 1 not being born then, as he is still 
a minor. A stranger to the family, viz., 
Rajaram was appointed permanently in his 
place, and the tenure held by him has 
devolved on the members of his family. 
The question is whether under these circum¬ 
stances the defendant No. 1 can claim the 
tenure on the death of his father, on the 
ground that it is his hereditary tenure. It 
seems to me that the contention if given 
effect to will lead to anoraalons results. For 
instance a person may be appointed Ghatwal 
and dismissed for misconduct, and another 
(a stranger to the family) appointed in his 
place. The latter again may be dismissed 
and a third one (also a stranger) appointed 
and so on. If the dismissal of a Ghatwal 
under such circumstances does not operate 
as a forfeiture of the rights of the heir, 
the tenure being by its nature hereditary 
the heir of eaoh of the dismissed Ghatwals, 
on their death, may equally claim the tenure 
on the ground that it is his hereditary 
tenure 1 think, therefore, that where a 
Ghatwal is dismissed and has no male 
member of the family fit to be appointed 
at the time of his dismissal there is a for- i 
feiture of the tenure so far as his family is I 

concerned, because the estate cannot remain i 

in abeyance for the benefit of the heir who ] 
may be subsequently born. And where in < 
such a case a stranger to the family is j 
permanently appointed in his place - 

1 do not see how a subsequently born 
son of the dismissed Ghatwal, on the 1 
death of the latter and after the tenure 
has passed to another family, can claim it 
on the ground that it is his hereditary 
tenure The case of Jogendra Noth Singh < 
v. Kah Oharan Roy (2) does not, in mv ] 
opinion support the contention of the appellant. « 

I Wrt8 heId dismissal < 
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nf • ,- X v , . . '"amissai 

of the plaintiff who was acting us a deputy 
,,M fathw - ^ it was intended £ 


operate as a dismissal of his father, could 
not in law have that effect, and did not 
destroy the Ghatwali tenure, and that the dis¬ 
missal of the plaintiff while he was acting as 
a deputy of his father did not disentitle him 
from succeeding on the death of his father. 
The learned Judges, after commenting on the 
case of Sec: et ary of State v. For an Singh 
(4) and pointing out that “the actual 
decision iu that case may be supported on 
the ground that the Ghatwal had been 
rightly dismissed by reason of misconduct 
and that such dismissal carried with it as 
a necessary consequence the forfeiture of his 
tenure proceeded to discuss whether the 
plaintiff s father had been dismissed. Had 
the learned Judges been of opinion that 
the plaiutiff in that case was entitled to 
succeed his father although the latter had 

been dismissed, it would have been unnecessary 
to consider whether a certaiu order of the 

,. . , was iuteuded to operate as a 

dismissal of the plaintiff’s father, and even 
it so intended, whether it could in law 
operate as a dismissal of his father. No 
doubt the plaintiff in that case was beld 
.entitled to succeed on the death of his 
father on the ground that the tenure was 
hereditary, although he had been dismissed 
while acting as deputy of his father. But 
according to the view taken by the learned 
Judges there was no dismissal of the 
father, and the question we are now 
dealing with, m„ whether the rights of the 

fir' bl "" “< ^ 

* ' theref °re, was not considered in 

ha Th , e Z m> BU,hori ‘y for holding 
Ind anith h a Qhatwal be dismissed 

his place the subsequently born heir of the 
dismissed Ghatwal after any lapse of time 
is entitled to succeed by displacing the 
person so appointed or his heir. I am 
accordingly of opinion that Kartik R 0 y 
having been dismissed for misconduct and 
another person having been appointed in 
his plaoe, his son the defendant No. 1 had 
no right to sucoeed to the Ghatwali on his 
death. If the plaiutiff, however, has no 
right t° the tenure, and it is at the 
absobte disposal of the Government, the 
defendant No. 1 has certainly acquired a 
ight to the tenure, having been appointed 
Gigwar by the Government But the estate 
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taken by Rajaram presumably was the same 
as that which was held by Kartik Roy. 
i enures held under similar conditions 
have been held by the Privy Council to be 
hereditary. The tenure has been the subject 
ot inheritance in the plaintiff’s family for 
more than half a century. The plaintiff, 
therefore, had a hereditary right and would 
be entitled to succeed subject to approval 
by Government, Now if the heir of the 
Ghatwal gets the Ghatwali by hereditary 
right, subject to approval by Government, 
and not merely by virtue of the appointment 
by „he Government, it is difficult to hold that 
e Government can disapprove of the heir 
even if he is a proper person and fit to 
discharge the duties. In Bukronath Singh v 
Ntlmonee ttngh (5), Mitter, J , observed that 
as a general rule, the heir of the last 
incumbent was considered as eligible to be 
appointed in the place of his ancestor, 

” ;°“ e e . speoial ^nd of unfitness 

rendered him incompetent to perform the 

fo the 1 gir ’} Markb y- J-, referring 

saiH “n T S T D u° f the Ad ™cate-General, 

said: He admits that the tenure is an heredit- 
ary one, unless there is some special objection 
to the person entitled to succeed, by which 1 
conclude is meant something which diequali- 
fieshim or unfits him for the personal 
discharge of the duties, whatever those duties 

the y Sht t eClai “ 8 f ° r th9 

the right to appoint and the right to 
dismiss the Jagirdars-a right, however 
which is to be exercised ( as I understand 
it,) only in cases of disqualification or unfitness 
or the absence of any legal heir”. The 

Judicial Committee in that case observed as 

follows:— It is quite clear, that if the Jagir 
were transferable without the consent of 
Government, either by descent to an heir or 

11 • * or sale in execution, or 

otherwise, there would be no security that 
the transferee would be a proper person to 

discharge the duties in respect of which the 

lands are held at the reduced rent The 
transferee might be a person of questionable 
or even of bad character.” The precise 
nature of the right of the Government or the 
grounds upon which the right of approval 
is to be exercised were not necessary to be 
decided and were not decided in that case. 
fc>o far as can be gathered from the observa- 
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(5) 5 0. 389; 4 0. L. R. 583. 


tionsmade by the Judicial Committee, the 
consent of the Government would seem to 
depend upon the question whether the heir 
is a proper person and. fit to discharge the 

d n - °- * Gl \ at 7 al - At any rate there is 
nothing in the judgment of the Privy Council 

o indioate that Government can disapprove 

od any ground it likes. 70 

In the case of Dehse N,train Singh v. Sree 
Kishen Se in (3) this Court held that the Civil 
Courts cannot inlerefere tore, instatea Ghat wal 

who has been dismissed by the Pd| ee Autho 

r. .es m the land which he formerly held a9 ' 

Ghatwa'. But the Ghatwal was dismissed by 
the Mag,strafe for non-performance of his 

services; and there can be no doubt that fh 
xlag.strate has the power to dismiss a Ghatwal 
for misconduct or neglect of duty. The 
question raised was whether rt' • 1 

??•■>* *<vt ri»h. ,.o oc„H„‘. h r 

that the right to possess the lands depends 

<* - 4. Vi xjirz 

held that the dismissal of a Ghatwal 
will carry with it the forfeiture of his 

tenure On the other hand in the case of 

heW fha Tlo nV V ' Br ° ° LM S "‘ 0h(6) 

Held that a Commissioner of Ravemio i a ,. 

~rr,n,. d by l„, „„ th , d.„,i„„ " “ "»* 

descendible on, ) ,„d “ d 

»' * h * heir on eoneid” i 

respect and dutiful feeling to his fath 6 J 
,b. l t b. plaintiff „„ 

"> ‘k. co B „i.,K”‘ b ; 

suit in the Civil Court. One of 1 Y , 

Judges fD. N. Mitter, J.) observed• "AGhaf 
wall tenure in Birbhum is not ' ^ l, 6 ' 

at the mere good will and pleasure oPthe 
Executive Authorities.” The Chi 

appears to have been a Birbhum Ghat Jib' 
the incidents of which were governed h ‘ . ’ 

provisions of Regulation XXIX of 181^ 1 

are not exactly those of a Ghatwali 
we are dealing within the present e h 
But the Ghatwali in the present aS ?' 

analogous to a Birbhum Ghatwali; and"the 


(3) 10 W. R. 401, 
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Government has the power of sanctioning 
the appointment in either oase. The case 
oited above shows that the Government 
cannot disapprove of the heir on any grounds 
it likes, and apart from the question of 

fitness. , _ , 

If we are to hold that the Government 

can refuse to sanction or approve on any 
ground it likes, what becomes of the 
hereditary nature of the tenure? No 
authority has been placed before us to show 
that the Government can do so on an any 
ground, and apart from the question whe¬ 
ther the heir is a fit and proper person. 
So far as the particular tenure is concerned, 
the authorities have appointed and dismissed 
Ghatwals from time to time, but there does not 

appear to have been any case in which the 

heir of the Ghatwal, although fit, has been 
superseded by a stranger. 

Cdc6 it is held that these tenures 
are hereditary, it seems to me that it 
cannot he held that the Government can 
withhold its sanction to the succession of 
the heir upon any ground it likes. No 
doubt, it is for the Government to say 
whether the heir is a fit and proper 
person. So far as that question is con¬ 
cerned, the Government, I think, is the sole 
Judge aud the Civil Courts cannot go into 
that question. But I am unable to hold 
that the Government cau disapprove of the 
heir or withhold its sanction upon any 
ground it likes, and apart from the 
question whether ho is a fit and proper 
person. 

It has been pointed out on behalf of the 
respondent that the heir of the Ghatwal 
in the case of Jogendra Narain Singh v. 
Kali Oharan Roy (2) was held entitled to 
succeeed to the tenure, although he had not 
been approved by the Government and on 
the contrary had been dismissod while lie 
was acting as deputy of his father. But the 
questions of approval by the Government 
does not appear to have been raised in 
that oase, and there can be id doubt, as 
laid down in Nihnoni Singh Deo v, Bakranath 
Singh (1) by the Privy Council, that the 
right of the heir to the Ghatwali, is 
subject to the approval or sanction of the 
Government. 

The next question is whether the plaint¬ 
iff in the present case has been approved 


by the Government. It appears that in 
August 1907 Mohendra Narain, the father 
of the plaintiff, applied for six months’ leave 
owing to ill-health,and the Deputy Magistrate 
submitted the following note to the District 
Magistrate: “Sardar Mohendra Narain being 
ill he prays that his son, Upendra Narain 
Rai, may be allowed to act for him for six 
months. Upendra is present and seems to be 
a fit person to act as Sardar. Submitted 
to Collector for orders.” The order of the 
District Masgistrate, Mr. R. Krishna, on the 
note was, “Approved.” It is true he was 
appointed in an acting capacity and as 
deputy of his father for six months, but 
the fact remains that so far as the ground 
of fitness was concerned he was approved. 
After the death of Mohendra Narain the 
plaintiff was ordered by the Magistrate to 
continue to “act in the place of his deceased 
father, Mohendra Narain Rai until further 
orders”.' Then when the matter came up 
before the Magistrate upon the application 
of the defendant No. 1 the Magistrate 
confirmed the plaintiff in the appointment. 
The above orders taken together go to 
show that the plaintiff was approved. 
The last order of the Magistrate has, no 
doubt, been set aside by Mr. Maddox, the 
Commissioner, who is the higher authority, 
but he did not reverse the order of the 
Magistrate upon the ground of unfitness of the 
plaintiff, but merely upon his view of the 
legal rights of the parties aud the Govern¬ 
ment of Bengal referred the plaintiff to a 
Civil Court. There is uo suggestion in the 
proceedings that the plaintiff was in any 
way an unfit persou aud the very faot that 
the Commissioner considered the legal 
rights of the parties shows that it was on 
the footing that both the parties were fit 
to discharge the duties aud were proper 
persons to be appointed. We have the 
distiuot approval by the Magistrate having 
regard to the fitness of the plaintiff and the 
said finding has not up to this time been 
reversed by any authority. The Commis¬ 
sioner disallowed the plaintiff’s claim merely 
on the ground that the defendant No. 1 was 
under the law entitled to succeed. 

If the power of approval is to be exeroised 
with refereuee to the question whether the 
heir is a fit aud proper persou, as I think it 
is, theu the plaintiff, having regard to thfi 
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above proceedings should be held to have 
been approved. ve 

decree* of a th° 0r p Dg, fu f ° pim ' 0n tbat fcb * 
should h„ m T b n el0W is correct and 

stances f 0 affi . rmed - Bat in the circum- 

own C 0 S st a lnk Party should ba - bb > 

Decree confirmed. 


INDIAN OASES, 


859 


MADRAS HIGH COURT. 

Civil Revision Petition No. 636 of 1912 

February 18, 1914 

V6TSUS 

DAVOODSA ROWTHER-Defendant- 

Respondent. 

(( Madras Estates Land Act (I of J90fl) q 7 „ , 

“Estate,” waning o/—Inam ofnartnf ’ 77 ,cZ * 

estate — Suit for rent Civil * t \ l ^ a 9 e , whether 

u, ; iris 

tnamdar and the tenant has ~ofc fbj^ lanuIord 18 an 
pancj right, will not brino- fvf • tlie P errnanen t occu- 

definition of In “estate.” lands "' ithin ‘he 

lMcSs wdTadli Ja / ar v U ^ Zhan Sahib, 

v. Sonti Venkanna, 20 ild^cls ' 1 J"“' lhad “ ra yya 
0913) K. W. N. 782, referred to. ** “ L ’ J ’ 659 >' 

thewtole aC of e wMo'rwila^ ilTJ f aH ° f a viU ^’ 

inam, do not form Dart nf „n f be °, n " ranteti in 
ing of section 3 clause 2 Idl nf S fil te T? Tltb " U tbe mean - 
The Civil Courts dl nn/ .L ‘ • 6 Es , tate3 La '^ Act. 
suit for rent brought bv an inn J unsd { ct *°a over a 

shown that the inam lands com™ witMn H? ‘u j- 3 - als0 
of estate or part thereof. th the definit *on 

Petition, under section 25 of Act IX of 1887 
praymg the H.gh Court to revise the decree 
of the Court of the Subordinate Judge of 

”Tn^To *2 " s “" 

lant. r ' K ' Jagannatha A{ y ar > for the Appel- 
Bnondeift ° 0palaSami Ai Vangar, for the Re- 

- 

whether the defendant was the owner oT ihe 
IntWav ' 8 C ° aC,U8i0u ‘O the deJend- 

!r~: s 

definition contained in section 3, clause 2 of 


,ve the Estates Land Act and that 11 

is landholder within section 3 closed 
he It seems to me that thi« ; Q ’ clause W- 

ad sequitur. Section 3 clause 8, foT • ° f - 
n- sub-divided into five SQ h x S ltself 

ds The Subordinate Judge’s iiT ‘° (<?) ’ 

to M il. M 

isnixi’ zr d r'- • “s 

which the land revel,! f y vi]la ^ of 
granted in inam, etc ” that is ^ baS been 
part of a whole vilT’ * ’ ? y ^ated 

In the present case th * &ranfcec ^ 10 inam. 

.or,, ,'»» z m r d ‘ are * '•» 

granfed to . 

show that the whole villas b j* u nothlD 8‘ to 

<» «ad tra l Ube''S, p h ,t d b 'i”|''"*-d 

separated portion of such ?„ • lands are a 
■ All inamdars are not landl i a lnam v, ^ag’e. 

• Estates Land let R ndboJders onder the 

Aiyar, JJ„ held that t S h 0D S “ ndara 
tnamdar was not a lMolderZndov^f 
the bmm was a whole village it t d T lf 
estate. [See Todikonda Buchi’ V,; r an 

v- Fonft Venkanna (1)1 o- lrabhad arayya 

Rahim, J., seems to have heldl^I Abdur 

v- /n/ar HuIain L ^hneawrm 

that those two facts III * ” , ») 

landlord is an i M(m rf ar H ^ * he 

has got a permanent occupancy right 6 *F ant 

bring the i« am i and within^ a J WlU aot 
an estate. In the re Tn. t "/ 6 ,of 
Civil Courts have not loit / °l d fchat ‘he 
suits for rent hronght bv a Ju r iadlch °n over 
it is also shown fh at H ln a “ tnamdar “nless 
within the definition of est J”*™ IaDds come 
and reversing the judgment^ th^ t , bereof ’ 
Subordinate Judge I dir^f In * be ]earn ed 
tried (on the question oth A the 8n it to be 
of jurisdiction and the^ ^ dnestion 

d ?f „d.„f, iu*zz%sr.\ i “tf 

disposed of according to law ^ d to be 

Costs hitherto will abide the result. 

n . ( 1) 2 20 Ind. Cas. 769; 24 M. L. J. { 

(2) 14 Ind. Cas. 215. 
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SANWAL SINGH V . BHIKHARI. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 240 of 1912. 

November 17, 1913. 

Present’. — Mr. Lindsay, J. C. 

Tkakur SANWAL SINGH— Plaintiff- 

Appellant 

versus 

BHIKHARI and another—Defendants — 

Respondents. 

U. P. Land Revenue Act (III of 19019» s - 233 cl. (k), 
— Partition of raahal— Jurisdiction of Civil and Revenue 
Courts —Suit for declaration that plaintiff is entitled 
to land allotted to defendants in partition—Civil Court, 
power of, to rectify errots in partition by Rcvenac Court 
—Revenue Court, order of, referring objector in partition 
proceedings to Civil Court, effect of—Second appeal, fresh 
case set up, entertairuibilitg of—Practice Pleadings. 

A suit for possession, by a declaration that the 
plaintiff is entitled to a portion of the laud wrongly 
allotted to the defendants in partition by tho Revenue 
Court, does not lio in the Civil Court, in viow of the 
exclusive provisions of section 233 (k) of tho U. I*. 
Land Revenue Act. It is clearly a matter relating to 
the partition of a mahal,ior tho plaintiff's claim cannot 
be decreed without affecting tho partition come to bv 
the Revenue Court. 

JaganNath Parshad v. Ram Dutt, 11 Jnd. Ca§. 531; 
14 O. C., 153, Tribeni Sahai v. Qokal Prosad , 9 Ind. 
Cas. 475; 8 A. L. J. 244; 33 A. 440 and Jagan Nath v. 
Tribeni Sahai ; 1 [no. Cas. 690; A. \V. tf. C1908) 274; 
31 A. 41, referred to. 

When on an objection being raised in a partition 
proceeding, the Rovonuo Court referred tho objector to 
the Civil Court for his relief: 

Held, that it could not bo argued thorefrom that 
tho partition was made subject to tho docision of tho 
Civil Court upon the point objected to. 

Chokheg Singh v. Jotc Singh, l Ind. Cas. 105; 12 O. 
C. 288; 13 C. W. N. 274 (l\ C.) ; 11 Bom. L. R. 

A. L. J. 100; 9 C. L. J. 151; 5 M. L. T. 167; 31 A. 73; 
19 M. L. J. 123, distinguished from. 

A case not sot up in the Courts below cannot bo 
allowod to be raised in second appeal. 

Appeal from the decree of the District 
Judge, Hardoi, dated 22nd March 1912, 
upholding that of the Subordinate Judge, 
Unao, dated 15th August 1911. 

Pandit Ookaran Nath Misra, for the Appel¬ 
lant. 

Mr. .4. P. Sen, for the Respondents. 

JUDGMENT.—The point for decision in 
this second appeal is whether the suit which 
was brought by the plaintiff-appellant was 
entertainable by a Civil Court with reference 
to the provisions of section 233, clause (k), 
of the Land Revenue Act (III of lbOl). The 
facts of the case, so far as it is necessary to 
state them for the purposes of this judgment, 
are that tho plaintiff’s father, Nidhau Singh, 
was the owner of a l4-ti»iuas 7^ pics share in 


Mauzi Roshanabad. There were two other 
co-sharers in this village, one Jodha Singh 
who owned one anna and another Bisram 
Singh who owned 4} pies. In February 
1874 Jodha Singh transferred his one-anna 
share to Tulsi Ram, the father of Bhikhari, 
the first respondent in this case. Out of this 
one-anna share an area of 8 bighas 3 biswas , 
consisting of various plots of land and groves, 
was reserved from the sale. After the death 
of Jodha Singh his son transferred this 
reserved area to Nidhan Singh, the father 
of the plaintiff. This was on the 18th July 
1892. As a result of these transactions 
Nidhan Singh became the owner of a fourteen- 
annas and seven and a half-pies share plus an 
area of 8 bighas and 3 biswas reserved out of 
what was once Jodha Siugh’s one-anna share. 
The first defendant Bhikhari became the 
owner of Jodha Singh s one-anna share less 
this reserved area, while Bisram who is the 
defendant-respondent No. 2 was still the 
owner of the 4^ pies which originally 
belonged to him. In 1909 these defendants 
applied to the Revenue Court for partition 
of their shares into a separate mahal , and it 
is admitted that a partition in due course 
was carried out by which two mahals were 
constituted, one of 14-annas 7^-pies belonging 
to the plaintiff, Sanwal Singh, while the other 
consisting of a 1-anua 4j- pies share belong¬ 
ing to the two defendants. The case for the 
plaiutiff is substantially this. He says that 
when this partition was carried out due effect 
was not given to the trausfer of 8 bighas 3 
biswts to him which, t»s has already been 
stated, at one time formed the l*auna share 
of Jodha Siugh. It is admitted that the 
plots which went to make this reserved area 
have been allotted to the plaintiff’s mahal , 
but his case is that in lieu of these plots 
other plots were assigued to the mahal of the 
defendants with the result that, the plaiutiff, 
instead of having a 14-auna Tj-pies share 
plus 8 bighas and 3 biswas, has only got 14 
annas and 7| pies. The preseut suit was 
brought, therefore, for a declaration that the 
plaintiff was entitled to 8 bighas 3 biswas out 
of the mahal helougiug to the defendants 
and there was also a prayer that possession 
might he awarded to the plaintiff. In his 
plaint he specified certain numbers which in 
his opinion corresponded to the area to whioh 
he was entitled aud ho askod for a doeroo 
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1" r68p ® ct °. f * h09e specified plots or. In the 
alternative, u the Court thought fit to award 

urn any plots of the same nature and value 

tor a decree for such plots. Both the Courts 

beiow have dismissed the suit on the ground 

b J 0 the Provision of section 

ft u f the Land Revenaa Act. In appeal 
it has been contended that this decision is 

erroneous, but after considering the argu- 

ments which have been put forward and the 

various oases which have been referrsd to 

it appears to me that the view of the law’ 

taken by both the lower Courts is correct. 

The terms of section 233 (A) are very clear. 

is laid down that no person shall institute 

any suit or other proceeding in the Civil 

Court with respect to any of the following 

matters:— (A) partition or union of mahals 

exoept as provided in sections 111 and 112 ” 

fl WB l°u tba substance of the case put 

forward by the plaintiff it seems quite clear 
that what hem wanting is to have allotted 
him an area °f 8 bighas odd oat of the 
mahal belonging to the defendants. This 
seems to be clearly a matter relating to the 

nW’ff ° a makal ’ f ° r the relief which ^e 
* ffT 3 Ca , nnofc ba g^en to him 
without affecting the partition which has 

already been come to by the Revenue Court 

, ! j a“ an , be D0 doubfc that on the facts as 
stated^ the plaintiff has not been awarded the 

full measure of his rights in the Revenue 

^ourt. It ,8 admitted that the defendants 

have got in their mahal an area of 8 bighas 

odd more than ought to be in it. But the 

question is whether this mistake having been 

made in the Revenue Court, can be corrected 

by a suit laid in a Civil Court. The authori- 

ties seem to be very clear on this point I 

would refer in the first instance to the case 

reported as Jagan Nath Par shad v. Ram Butt 

UA X hat was a case in which in carrying 

out a partition some error had been commit- 

ted by the Revenue Coart in the matter of 
the allotment of shares. Mr. Chamier in 
the judgment in that case remarked* “What 
we have to see is, whether the two plots 
were ultimately at the partition allotted to 
the appellants or to the respondent; and 
that must be decided upon the lots.” 

Farther on he says: “What one has to do 
is, to find out what was finally decided in 
the case. Here it was finally decided 

(1) 11 Ind. Caa. 531; 14 0. C. 153. 


that the plots were to go to the appel- 
ant. It is quito clear from this that the 
view of the iaw taken in this judgment 
was tha.a Civil Court would not go behind 
the partition proceedings in order to correct 
an error in the allotment cf lands. A similar 

l'°n ° f . tbe la 7. n 7 s ta ken in Tirbeni Sahai 

; (2) 3 ' In that case by a mis- 

aHott Jf 7 S c °T wron g P lofc s had been 

allottee! to one of the parties. It was held 

cmreZh * ^ * Civil Court ‘O 

correct the error. Another case which may 

be ^usefully referred to is the one reoorted 
as ..agin Nath v. Tirbeni Sahai (3), the facts 
of which are very similar to the case now 
before me. There the plaintiff alleged that 
a oertam grove had at the time of parti- 
tion been wrongly allotted to the defend¬ 
ant s mahal. He claimed a decree for a 
declaration that he was entitled to this 
grove and also asked for possession. It was 
held that his remedy was in the Revenue 
Court and if there was any mistake in the 
proceedings of the Court conducting the 
partition, an appeal against the order 
hould have been made, as provided, in 

ever theZ ^ Ri * btl y or wrongly, how¬ 
ever the Revenue Court had awarded to the 

defendant what the plaintiff said should 

have been allotted to his mahal and the 

Judges were of opmion that this was clearly 

a matter relatmg to the partition of a mahal 

and that civil suit was barred by the provi 

sions of section 233 (k). No doubt, as has 

been pointed out by the learned Conned for the 

appellant, his client raised objections on more 

than one occasion in the Revenue Court 

:bo d md ,ai r aSfoi T ti h t: s zt 3 i bis r 

objection was dismissed in a • ne 
fashion and as to another objection”' 
was made at a later stage it was said that the 

Co a urt H ° nld g6t u - 8 reli6f fr0m the Civil 
to Iffect the 6 ^' 'r 3 d ? S a ° k appear ‘o «»• 

"o ofSn^t q c U a e n 8t b°e Q 1 

t0ld by tbe Avenue C^uH 

that he could work out his remedy in a Civi 
Court he can now say that any orders for par- 
tition were made subject to what might after 

Z b6 TT ,ded iQ a ci ’ il befwLn tt 

parties. The case went on in the Revenue 

(2) 9 Ind. Cas. 475: 33 A 440. o a r T „ 

(3) 1 Ind. Cas. 696,! 31 1 J ^ ^ 
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Courts to a finish and the partition was in 
due coarse confirmed by the Collector. The 
authorities all appear to me to be against 
the appellaut and I hold accordingly that 
the decision of the lower Appellate Court 
was perfectly correct. The learned Counsel 
has referred to a case reported as 
Ohohhey Singh v. Jote Singh (4) which is 
a decision of their Lordshsips of the 
Privy Council, but it appears to me 
that the facts there are quite different from 
the facts of the case now under consideration. 
The proceedings in that case had been 
taken in the first instance under the old 
Land Revenue Act XVII of 1876 aud the 
plaintiff in the subsequent civil suit bad 
before the Revenue Court intimated his 
intention of bringing a suit in the Civil 
Court. Here the plaintiff never disclosed 
any intention of bringing such a suit, on the 
other hand he was pressing for the decision 
of his objection by the Revenue Court itself, 
and if any order was given adversely to him 
by the Court of first instance be ought to 
have taken it up iu appeal to the higher 
Revenue Authorities. 

Another point has been raised on 
behalf of the appellant. It is argued 
that there is no bar to his being 
declared an under-proprietor in the defend¬ 
ant’s mahal in respect of au area of 
8 highas 3 hitwas. This argument is based 
cn the fact that when the laud was exempted 
from sale by Jodha Singh it was described 
as being bila-lagani and on the strength of 
certain rulings of this Cour t it is contended 
that land which has been described in this 
manner in a deed of sale should be treated 
as an under-proprietary holding. This case, 
however, was not set up in the Courts 
below and that would be one reason why it 
should not be entertained now so as to 
entitle the appellant to have it declared 
that his suit was maintainable in the Civil 
Court, and there is also another reason put 
forward by the learned Counsel for the 
respondents which seems to mo to be a valid 
one. If the plaintiff’s case is that the par¬ 
ticular plots which were exempted by Jodha 
Singh are held in under-propi ietary r ight 
the answer is that those particular plots have 


(4) 1 Ind. Caa. 166; 12 O. C. 288; 13 C. W. X. 2 
(P.C.'; 11 Bom. L. It. GO; 6 A. L. J. 100; 0 C L 
ir>l ; 5 M. L. T. 167; 31 A. 73; 19 M. L. J. 123. 


been allotted to this mahal. What he is now 
seeking to do is to have other plots of equal 
area and quality allotted to him in the defend¬ 
ant’s mahal with a declaration that in respect 
of them he is entitled to the status of an 
under-proprietor, I do not think that this can 
be done. The result is that the decision of 
the lower Appellate Court is confirmed. This 
appeal fails and is dismissed with costs 

Appeal dismissed . 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3143 of 1911. 

March 4, 1914. 

Present :—Mr. Justice Imam and 
Mr. Justice Chapman. 

ANNADA PROSAD DUTT— Defendant— 

Appellant 

versus 

JOGESH CHANDRA SEN GUPTA 

AND ANOTHER—PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act Y of 1903), $. 104; Sc\. J, 
0. /, r. 13; Seh. II, para. 14— Arbitration — Reference 
by only some of parties — Nonjoinder, objection as to — 
Waiver—Refusal by Court to remit awanl —Appeal. 

Where the plaintiff aud some of the defendants 
joined in a petition for reference to arbitration with¬ 
out. making the other defendants parties, and at no 
stage before tho Court any objection was taken upon 
the ground of non-joinder: 

IP 'Id, that tho reference to arbitration was not bad 
by reason of non-joinder, for, applying the princi¬ 
ple set forth in rule 13 of Order 1 of tho Civil Pro¬ 
cedure Code, tho right to object upon that ground 
was waived. 

Under paragraph 14 of Schedule II of the Civil 
Procedure Code, a Court may remit au award to an 
arbitrator upon the ground that the award has left 
undetermined one of tho matters referred; but if 
the Court after considering the objection made upon 
this ground refuses to remit the award to re-cousidera- 
tion, no appeal lies from such refusal. 

Appeal from the decree of the District 
Judge of Dinajpur, dated August 5, 1911, 
confirming that of the First Munsif of 
Dinajpur, dated June 29, 1910. 

Babus Jogesh Chandra Roy and Banhim 
Chandra Mukherjee, for the Appellant. 

Babus Alohendra Nath Ray and Frokash 
Lhandtu ftlaiumdar , for the Respondents, 

Jll DO ME NT.—This was a suit for declara¬ 
tion of title to and for possession of a plot of 
land and for declaration of the plaintiff’s right 
of way over another plot. The appellants 
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SdantT Th eyeral 0tller PerS0DS were made 

,5“o“ "Z‘ rSIry : t 10th 

1910 ,h. „ d 

petition before the Munsif nominating three 
persons as arbitrators and saying, “we shall be 

£"5, b “° d b * iui.iii i. 

in cnis suit. Thereupon the Munsif passed 

“bSo'TT 1 " 8 tb6 lb ™ 

arbitrators in the ease, directing that the 
record should be sent to them and direct ng 
hem to subant their award within a certin 

an award In f 8 f acC ° rdingly Emitted 

an award in favour of the plaintiffs Th« 

tITI-'° r‘ he °” "™»» 

fbe r r ,r ™ lei b ' 

parteranh Ifi ( a accordance with 

Code of Civil P S T Dd S ° hedQle of the 
judgment rocedure he Pronounced 

n. ?o„a S’t'“ st*; d “i 1 - 17 ” po '; 

... «,.» „,d. ,o tbta p o 0 M b " * pp “‘ 

b “ , b T "- d - >■' 

District Judge and ther ? 1 lay to thd 

to this Court! Sn beha f of e ’th° ^ 

has been ^ ^ ^ ^ ^ 

arbitration was bad by rea 80D „f ' efer . en . Cd to 

of the other persons who hL b Tn’ 3 ° .T 

defendants in the suit 7 t be6Q made 

uato decide Aether it S ™ neeessai - y 
defect in the case, an appeal would He to this 

HZtl°3 Or7J yi rV^ t>rincipfe I, s e e;°fort h 

sssLrs^ p s:--r p i 

pereons p.rii.. „ d D0 ‘ ' 

SSi srLd b r tip " pp » ib * 

arbitrators. It i 8 pointed out fi, ^ 

Of the issues in the L” was the “"r 

limitation and that nothing i a saiduno^ 
subject of limitation in the awarH P u® 
arbitrators. As we have * ? fd ° f tbe 

issues had been drawn up Ld were D® 
record at the time th A Z * a tLe 

the arbitrators for their 
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appellant never suggested before the Munsif 
that -bis issue was not referred to the 
arbitrators with the other issues in the case 
H.s objection before the Munsif was that 
the issue was referred but was not decided. 

J-his contention fails. 

i;™ T f h V hird CJn f tention ia that the issue of 
™ at !°, n w as referred to the arbitrators but 
was not decided by them and that upon that 
ground the award was a bad award Now 
onder paragraph 14 of the second Schedule of 
the Code of Civil Procedure a Court mav 
remit an award to an arbitrator upon such a 
ground as this, namely, that 'the award 

ief i* unde 1 tei tnined one of the matters 

pr. ml H,, Court \n.V c £: 

sidering the objection made upon this 
ground refuses to remit the award to re-con¬ 
sideration, no appeal lies from the refusal 
to remit the award. Further when a Court 
has refused to remit an award upon such a 
ground the Court is bound under paragraph 
16 to pronounce judgment according f 0 the 
award, and no appeal lies from a judgment 
so pronounced No appeal, therefore,' Zto 

InLj? Ju , d ? 9 ° Qthis *™nd and no 
appeal lies to this Court. 

t dia * 

to the forms headed “application or ‘ an 
order of reference" and “order of refer 
euce in the appendix to Schedule II of 
he Code of Civil Procedure. It is desirable 
that these forms should be brought into use. 

Appeal dismissed. 


ALLAHABAD HIGH COURT 

Civil Revision Application No. 160 op 191 q 

April 3, 1914. 

Present :—Justice Sir George Knox Kt 

ramchandra SINGhIplaZ’pE: 

Appellant 


versus 

Musammat DURGA DE 71 — Dependant__ 

Respondent. 

Limitation Act (IX of 1908) 90 

terest-Burden of proof-Limitation ^° S in ' 

Under section 20 of the Limitation a„<- a. 
ment ol interest must be proved to havt been® made 
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either by the debtor himself or by his ageut duly 
authorized in this behalf. 

Revision against an order of the Small 
Cause Court Judge, Meerut, dated 11th of 

July 1913. 

Mr. M. L. Agnrwaln , for the Appellant. 

Mr. Harendra Krishna Mukerji , for the 
Respondent. 

JUDGMENT.— This is a claim for 
Rs. 372-11 0, principal and interest, due on a 
bond dated the 17th of June 1907. The 
bond was for R«. 98. 

The claim was brought in the Court, of the 
Judge of Small Causes at Meerut. The 
defendant denied the claim and urged that 
the suit was barred by limitation. 

The plaintiff in his plaint tries to take the 
case out of the bar of limitation by a statement 
made in the plaint that one Naubat Singh, 
Mukhtar-i-am of the person responsible for 
payment, before the expiration of the pres¬ 
cribed period paid the sum of Rs. 5 as 
interest due on the debt. Under the 
circumstances the burden lay upon the 
plaintiff to prove that this sura of Rs. 5 was 
paid as interest on this debt and was paid 
by an agent duly authorized to make such 
payment as interest by the person liable 
for the payment. So far as the recoid 
shows no witnesses were put forward by the 
plaintiff. There was the bond and there was 
the Mukhtarnamah-am and the pirn dings of 
the parties. The Judge of the Small Cause 
Court came to the following conclusion 
upon the matter before him; The pay¬ 
ment of interest by Naubat Singh, the 
Mnkhtar-i-am of the widow of Narain Singh, 
does not save limitation under section 20 
of Aot IX of 1908. Besides this the 
Mukhtarnamah-arn executed in favour of the 
agent Naubat Singh does not authorize him 
to revive any debt.” 

I have heard parties on both sides and 1 
have looked carefully into the payment of the 
sum of Rs. 5, which is a payment recorded by 
the plaintiff, and there is nothing on the record 
to show that the defendant was in any way 
conscious that the sum of money was being so 
paid. As a matter of fact, he denies the claim 
altogether. The payment of Rs. 5 paid in 
this way on the very last day of limitation 
is open to suspicion. The Mukhtard-am is an 
ordinary Mnkhtar'i-am and inspite of very 
wide powers given does not speoify a power 


which would immediately cover this transac¬ 
tion. 

I cannot think it likely that when this 
question was being argued before the Court 
the plaintiff, if he had witnesses to prove 
the two facts, i.e., that the payment was a pay¬ 
ment as interest and, secondly , was a payment 
by a person duly authorized to make the pay¬ 
ment as interest, would not have produced 
them and tendered them in the case. 

I am not satisfied that the decree is a 
decree not according to law. 

I, therefore, dismiss this application; I make 
no order as to costs. 

A pplication d ism i ssed. 


ALLAHABAD HIGH COURT. 

Second Civir. Appeal No. 405 op 1913. 

March 21, 1914. 

Present :—Mr. Justice Tudball. 

MATA PERSHAD MISSER and others— 

Dependants—Appellants 

versus 

GAJADHAR LOHAR and others — 
Plaintipfs—Respondents. 

Evidence—Mortgage — Proof of copy from registration 
— Hxcd-rate holding —Sub-tenancy in sir holding — 
Acquisition of fixed rate holding—Land mortgaged by 
sub-tenant of sir — Mortgagee continuing in possession , 
effect of. 

Tho more production of a copy of mortgage-deed 
is not sufficient to prove the mortgage. 

A sub-tonancy of sir land in 1804 could not develop 
into a fixed-rate tenancy. 

Obiter. — If the fact wore established that a sub¬ 
tenant of sir land mortgaged his plot with possession 
to a mortgagee and the sir rights vanished and the 
mortgagee continued to hold as tenant and occu¬ 
pancy rights wore acquired, then the acquisition 
would enure for tho benefit of the mortgagoi and 
on redemption tho latter would bo entitled to 
possession. 

Second appeal from the decision of the 
District Judge of Mirzipur, dated 10:H 
January 1913. 

The Hon’hle Mr. Gokul Prashad , for the 
Appellauts. 

Mr. Nawul Kishore , for the Rsspoudent-s. 

JUDGMENT.—This appeal arises out of 
a redemption suit which has some rather 
peculiar features. The plaintiffs-respondents 
are Lohars by caste, heirs and representatives 
of Gan pat and Kishan Dayal Lohars, the 
alleged original mortgagors. They seek 
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mort^^e, STh’jZ "of 0 " ° f a 

they claim, was for th* J 10 raor teage, 

was redeemable 0n t ** m ° f ? 9 * 150 *** 

interest and profits bein/dT^ f thlS SUra ’ 

Th. pi J. lr, r r;‘ z: ll : i “»>. 

to redeem a fixed-rate f Y C early cIa imed 
state was mortgaged to ?£ ich tbey 

predecessor-in-title of th^ ^ 188er * the 

anfs. 16 ° f the contesting defend- 

th8 

sr;i /„?■ .i,? ;f ; 'f •£**&’ 

S«d rates of whio“Jhf h ° ldin * at 

was one plot, that the holding* d,spute 

as such at the revision of ^ recorded 
and continuously ever =; " ettlemaat in 18s2 
held it as such and not a DC8 a ° d tbey had 
Munsif framed two issues: m ° r ' ga8:ees - The 

of the plot in distu^o^ti^ 6 ^ f® d , rafce te nants 

f 2) Did Ganpat and Kistn ^ Dd , aDtS ? 

of the plaintiffs, mortgage ti, ‘f & ’ ancest ors 
to the defendant;- aneStor i, 0 P - 0t in dispat e 
condition? anc *» so, on what 

i* 0n fi :fir ^r1y t tSet J hafc the Plaint. 

23 . were the -EE f •£ 

it heid that 

as follows:—- ^ ku6 remarked 
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T be Plaintiffs appealed. 

the learned District Judge held- 

(1) that at the date of the / 

Plot in question was the sir lTncTTf' S' 3 

Zemindar and the nlsmUff.- d of the 

the sub-tenants thereof; ' aDceators were 

stand how any" body could d tak Ult f ° under - 

o f so precarious a tenure for cT a mort ' 8 ' a §' e 
as Rs. 150 Still the morf arge a 

by the production of the copT "" eStablisfa e d 

Payment of »oney m aat ?. n ^ and affcer 
entered at the revision of 76 i ia< ? hlmself 

a fixed-rate tenant, re °° rdS 10 1882 as 
redeem “hfe to 


The plaintiffs’ only evid«n 

the fact of the mortgage is th « 

.ad Kish an f t' ""•' l by G *»P»t 

1866.. 6V.S. i. 

year 13 given as 1873 but tv • Jud f menfc the 

y«>- i t »».ri l J'Tb" l i"'?. “ 

iffs ancestors werej th« j fche P^ ai nt- 
the plot and also as the plot^o^^ , fc8Danfcs of 
the Zemindar’s dr land the part of 

tors could not transfer or plaintlff3 ’ ances- 
hence if they executed any^or^T ^ ^ 

deed of the land in disDut/th * / . mort gage- 
not entitled to get redo r ° p t ain tiffs are 

d ismissed the suft Ptl ° n ° f lV ’ He 


*. ( toi: 1 isr s“,r r v° r ih « 

rate tenants, that they had to ™ were 6xed ' 

mortgage and were erHitledZ " 8Ubsistl ' D » 
on redemption, but that til po »MMion 
step into the shoes of ft, 6y cou,d not 
are now the fi xe d rate 8 f morfg ' a §' ees . who 

™ He morCors e of n a’ fi aS d tb6y 

tenancy; they werennh/i , fixed-rate 
the tenanoy which the' ° ' ^ odto Possession of 

He mad^ lach party mo ^aged. 

The decree drawn un P y fcbeir °wn costs. 

of the plot in dispui? 3 Z • redem Ption 

Payment was not made aDd Ca8e th e 

10th February 19 ls Z ?“■ ° r before He 

debarred from'alf’ ^ t0 b ® 

mortgage being usufrnef, * redee m. The 

portion of the decree is nh*’ Z lafcter 
In case of default tho bviously wrong. 

Property to be so, d ^ tT ^ th ° 

present case as held by thZToZZ Z 9 
IS a sub-tenancy of sir 1 i° art 

the law in foroe in these P r ’o WhlCh U ° der 
present time is not tr«n!f P ™ vinee0 at the 

be sold. transferable and cannot 

The defendants appeal. 

sub-tenancy of 'ZZr land TlTh iS , the 
Appellate Court has f h t‘ Ch the low er 

mortgaged property no Ton t0 b ® tha 
therefore, no redemption can beTecreed' ^ 

a. b LrzLr:f - * h *‘ .t 

the defendants are tenants 1 g 82 ’ thafc 

conclusive evidence of that \ ed rate ’ ia 
Court cannot go behind it. &Ct and tb ® 
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The third is that the suit being clearly one 
for redemption of a fixed-rate tenancy, the 
Court below had no power to grant redemption 

of a different property. 

The fourth is that a sub-tenancy is not 
transferable and, therefore, redemption cannot 
be decreed. 

The fifth is practically the same as the hru, 
being a plea that the Zemindar having given 
up his sir rights the sub-tenancy vanished 
long ago and, therefore, the mortgaged pro- 

perty no longer exists. 

At the hearing of the appeal it seemed to 

me that there was no legal evidence ou the 
record to establish the fact of the mort¬ 
gage. The case was adjourned to allow 
of the record being thoroughly examined 
and to enable the point to be fully argued. 

The defendants totally deny that there 
was ever a mortgage at all. The evidence 
accepted by the lower Appellate Court shows 

that plot No. 138 old (new No. 208) was 

recorded at the first revision of records in 
1840-1342 (the Permanent Settlement was 
made in 1793) as the sir of the Zemindars. 

In 1864 (according to some old papers 
produced and accepted in evidence by the 
Court below) it was recorded as in the 
cultivation of one Sitlu lohar. The latter 
was the father of Ganpat and the uncle 
of Kishan Dayal, the two alleged mortgagors. 
The plot was one of seven plots entered 

against Sitla. 

The mortgage-deed is dated 186b. In 
that same year three months before the mort¬ 
gage the Zemindari in the village changed 

hands. 


Iu 1870 the owners of the Zemindari 
again sold it to Musammat Mogeshar Knar 
and in the sale-deed mentioned the fact 
that a large area was being held by Jaipal 
Misser as a fixed-rate tenant, the present 
plot being a portion thereof. There is on 
the records an admission by the defendant 
Mata Pershad that Jaipal, his father, was 
the karinda of Babu Nawal Kishore Singh, 
the husband of Musammat Mogeshar Knar. 
In 1871 the plot is entered as in the culti¬ 
vation of Jaipal but in brackets are en¬ 
tered the words jot Sitlu'’ to show that it 
was land which had been held by Sitlu. 

Of the seven plots entered in 1864, as 
being cultivated by Sitlu, I find five nt o 
otill recorded in 1871 as cultivated by 
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him. One is the plot in question and one 
No. 123 is entered as cultivated by Win 
lohar with the words Bisheshar Kuar 

in brackets. . . 

At the revision of records in 1882, Jaipal 

Misser was recorded as the fixed-rate ten¬ 
ant and he and his descendants have always 
been so recorded since then. It has once 

been mortgaged by the family since. 

it will thus be seen that Ganpat and 
Kishan Dayal have never, so far as the 
evidence goes, been recorded as the tenants 
or sub-tenants of the plot. No right o 
occupancy, either ordinary or at fixed rates, 
is disclosed as ever having accrued to them 
or Sitlu. 

The District Judge has inferred from the 
fact that the mortgage deed purports to 
have been executed by Ganpat aud Kishan 
Dayal, that. Sitlu must have been dead in 1866 
and that the entry of his name in 1871 
was an error, but the copy of the deed 
itself shows that Sitlu was alive in 1866 
as he was present at the time of regis¬ 
tration. 


The District Judge has also concluded 
that the entry of Jaipal Misser as fixed-rate 
tenant at the revision of 1882 must have 
been brought about by Jaipal by payment 
of money to the Zemindars. This is a mere 
inference, there is no evidence to support 
it. The entries made at Settlement time 
and at revisions of records are duly verified 
and attested and it is impossible to infer 
that they are wrong because they conflict with 
the eulries to be found in the papers of 
1864 and 1871. The recoids of these two 
years which were produced in evidence, were 
not produced from the custody of a record 
room. They are third copies produced by 
a patwari and are said to be copies which 
were left in the custody of the patwari 
accoiding to the rules of those times. 
Such a custody is by no means a guarantee 
of their being pure and undefiled. How¬ 
ever be that as it may, it seems to me 
that there is no evidence ou the record to 
establish the mortgage. The mere production 
of a copy of the deed is not sufficient to 
prove the mortgage. No attesting witness 
has been called. Not one of the witnesses 
who has been called saw the exeoutiou. All 
that they can state is that, they heard of 
the mortgage from Gaupat. Thoro ia no 
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re^rd° f th ® . mort * a » e ‘o be found in any 

deed las ° 7 7 iVHte - Tbe fact that a 

drain nn d shows tb at a deed was 

drawn up and executed by someone but 

there is no legal evidence of a subsisting 

DayaMn°f fthiS ^7 ^ Gai ' pat a ° d Kishen 
state th f «° Ur ° f Ja, ' Pal - The witnesses 
Plot and 77 Ua6d to cultivate the 

The plaint^ t a ‘u he had a,M *Wd it. 
of a fi ™T ? ! by tb6ir Suifc Possession 

new)® S MMCy 1,1 plofc No. 138 (208 

18 n ° fc , a SCrap of evidence to 

show that they or their predecessor-in-title 

ever held such a right. 

1865 could not y devllop r i** ™ fi^dtate 

5”““• n 

tJfT. ibl * if u,e “ v ™»i.hrf 

that a sub-tenant might become a tenant 

the fa C< t alrS a nght ° f occupanc y; and if 
of,/rtn7 re eS ‘ ablisbe<1 that a « a b. ten ant 

sLin f d m ° rtgaged his Plot with pos¬ 
session to a mortgagee and the sir rights 

amshed and the mortgagee continued to 

hold as tenant and occupancy rights were 

forTh ed ’ tbe aot l u ' 9 't , on would enure 

for the benefit of r.he mortgagor and on 

redemption the latter would be entitled to 

dencr i0n \h lDray 0pi " io “. ^wever, the evb 
dence on the reoord does not establish the 

mortgage as a subsisting mortgage or even 

establish mortgage itsdf. The mere produc 

in Lw C ° Py the deed is i nsQ fficient 

fai?“ r tb ih T und , l , he 8ait was bonod to 
tad. I therefore, allow the appeal. T| le 

suit will stand dismissed with costs in all 

tCh Y , IU thiS C ° Urt inclad m& fees on 
the higher scale. 

Appeal decreed. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

hiRST Civil Appeal No. 90 of 1911 
November 17, 1913 
Present: —Mr. Lindsay, J. C 

Lzl* PARBHU DAFAL-Defendant- 

Appellant 

t-« * __ versus 

s - ,o °- 

immoveable property whether in f n nt 9—Charge upon 
Me transjerfe for ^ 

created by a Will, the registration^ 6 P K ro P erfc y was 
compulsory and of the term, of which a str?" 

■»«h,«'t.It”;”': 

*£& <£*&£gUS“ ,.T. b " - 

purchaser for value without notice g a ^ fid ° 
Mama v. Bachchi, 28 A a \ r T -- 
N. (1906) 165, dissented from 30 ’ A ’ L ' J ' ool ‘ A ' W - 

hoWe C r h anfinte e ™st 0 in OP a e sn tet fi ° tran8fer fco the <***6- 

as a mortgage does. P6C1 ° ltnmo ' rea hle property 
Appeal from the decrep nf o i 

Babu Basuiev Lai, for the Appellant 

spends *** 0hak ’ for Re- 

boS!^are U ra. b sed inD?™** 008 ’ 
taken in the memorandum of appeal ^butT 13 

the purpose of disposing of tL l. ba ‘ for 
necessary to deal only with the nl 18 

in the 10th ground of The P & C0Dtained 

- 

upon immoveable pronertv IT char ^ e 
against a bona ^ n u 0t be 6nforoed 
without notice Purchaser for value 

The facts may be stated shortly 

“w h. b=,„J b a , d T; a ^ 

Party to his son, Syd Naair Has an P Th 

direction to pay certain annuities f T b 

revenues of his immoveable proper 

of those annuities was in favour of a v ^ 
son, Amir Hasan, who is still alive HT g6r 

*° t ~ ,, “ a »> K,. 60 P »; a :„"“ 
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which was to be payable tobim and hie issue 
“naslan bid naslan." It was further directed 
by the Will that on failure of issue the allow- 
ance was to stop, the right to receive the 
money reverting to the owner for the time 

being of the estate. . 

Amir Hasan has alieuated the right to 

receive this annuity and it has eventually been 
transferred to the plaintiffs who brought 
the suit, out of which this appeal lias arisen, 
for recovery of arrears of the annuity due 
in respect of the six years 1904-1909. A 
number of defendants were impleaded on the 
ground that they had taken transfers from 
time to time of certain portions of the im¬ 
moveable property which once constituted the 
estate of Darogha Wajid Ali. The allega¬ 
tion in the plaint was that these transferees 
took the property subject to the charge and 
that the property in their hands was liable to 

satisfy the claim which was for lls. 4,3*20 
plus interest, 14s. 1,533-9-6, calculated at the 
rate of 12 per cent, per anuum. 

One of the defendants in the cose was the 
present appellant, Lala Parbhu Dayal, who 
in December 1903 purchased in execu¬ 
tion of a decree a two-third share in Aima 
Mau, one of the villages which had 
belonged once to Wajid Ali. It is said, 
and there is nothing to coutradict the state¬ 
ment, that the property was so purchased 
upon the faith of the description given in the 
sale proclamation, a description which did not 
set out that the property intended to be sold 
was subject to any charge. 

It is expressly stated in the lower Court’s 
judgment that Parbhu Dayal, the appellant, 
was one of the several defendants who raised a 
plea of non-liability on the ground of bona fide 
purchase for consideration without notice of 
any lieu. The fourth issue raised the 
question whether the property in the hands of 
tho auction-purchaser was subject to the 
charge. The Subordinate Judge dealt very 
briefly with the point. He held that under 
clause 4 of the Will the immoveable property 

which was disposed of by the Will had been 

made subject to a charge in favour of the 
annuitant. He did not at all discuss tho 
further question whether that charge was 
capable of being enforced against a bona fide 
purchaser for value without notice. 

Iu the event he gave a decree against ail 
the defendants for the principal sum claimed 


together with interest at half the rate 

demanded in the plaint. 

Only the defendant Parbhu Dayal has 
appealed. It is not necessary for me to 
discuss auy of the pleas raised in his appeal, 
except one. I do not propose to examiue the 
argument as to whether under the provisions 
of the Will the annuity, recovery of which is 
sought, is a charge upon the immoveable 
property left by Wajid Ali. I will assume 
for the purposes of this case that Wajid Ali 
by his Will made his immoveable property se- 
curity for the payment of this annuity to his 
son, so as to constitute a charge within the 
meaning of that expression as used in section 
100 of the Transfer of Property Act. But 
does it necessarily follow from this that the 
annuitant, in order to realise what is due to him, 
is entitled to follow the property in the hands 
of a bona fide purchaser for value without 
notice of the fact that such a security had 
been made? It is quite clear that the making 
of the charge does not- operate to transfer to 
the annuitant any iuterest in a specific 
immoveable property as iu the case of a 
mortgage, aud this distinction in the nature 
of these two trausactious is of great import¬ 
ance and iu the opiuiou of the learned author 
of the Law of Mortgage iu India (Ghose, 4th 
Edition, page 104) constitutes the reasou of 
the rule which obtains in Euglaud that a 
mere charge may not be enforced against a 
bona tide purchaser for value without notioo. 
Again at page 129 of the same work the 
author points out auofcher objection to 
tho enforcement of charges agaiust such 
persons by showing that charges may bs 
created without auy written iustrnment 
aud iu such cases they are wholly uutouched 
by the provisions of the Registration Aot. 
’They ooufer rights in rent aud it would 
certainly he a great hardship if they oonld 
he enforced against bona fide purchasers for 
value.” Further at page 149 the rule is laid 
down in general terms, but the view thus ex¬ 
pressed has not been accepted iu one judg¬ 
ment. of the Allahabad High Court, the case of 
Slaina v. Bachehi (l), iu which the learned 
Judge gave it as his opiuiou that it was 
much too broad a proposition to state that 
iu all cases where by act of parties or opera¬ 
tion of law immoveable property of one 
person is made security for payment of 

(l) 2$ A. 055; 3 A. L. J. 531; A. W. N. (1906) 165. 
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money to another and the transaction does 

not amount to a mortgage, the security will 

not be enforced against bona tide transferees 

for value without notice. In support of this 

opinion the learned Judge points out that the 

1 ransfer of Property Act recognises the right 

to enforce a charge as well as a mortgage. 

As to this, of course, there can be no dispute, 

but it is equally clear that the remedy of the 

charge-holder is not necessarily co-extensive 

with that of the mortgagee, for section 100 

which creates the right to enforce the charge] 

only says that “the provisions hereinbefore 

contained as to a mortgagee instituting a suit 

for the sale of the mortgaged property shall 

so far as may be, apply to the person having 
such charge.” 

VieW °. f this laD £ ua g e I do not 
think that much importance attaches to the 

fact upon which stress was laid by the learned 

Judge, namely, that section 100 contains 

no provision that charges shall not be 

enforced against transferees for value. 

Again the learned Judge observes:_ 

It would appear that the provisions as 

to registration contained in the Registration 

and Transfer of Property Acts apply to 

charges (when created by acts of parties) 

just as much as to mortgages, and if they do 

so apply I can see very little reason for 

drawing a distinction between mortgages 

on the one hand and charges on the other 

more particularly as registration amounts to 
notice. 

So far as the Transfer of Property Act 
is concerned there is nothing i n it which 
requires the registration of charges nor 
indeed which requires that charges shall be 
created by document. A charge can be 
created without any written instrument at 
all and the Registration Act only deals with 
written instruments. And again the Regis¬ 
tration Act does not insist upon the regis¬ 
tration of all documents by which a charge 
may be created. In the present instance the 
charge, which it was assumed was created 
was made by a Will which the testator was 

under no obligation to register. 

The learned Judge also refers to the pro¬ 
visions of section 40 of the Transfer of 
Property Act, which expressly lays down 
that cei^in rights not amounting to an 
interest in property are not to be enforced 

against transferees for consideration and 
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Without notice, and draws attention to the 
absence o any such restriction in section 
100 But if a charge does not amount to 

the transfer of an interest in property, it is 

than 'n I™ T D ° iple *° 866 Why ’ any 

than other transactions of such a limited 
nature, it should be enforced against a 
purchaser for value without notice even if 
the language of section 100 does not bar 
its enforcement. Altogether I am of opinion 
in agreement with the view taken ™ 
page i.lOof Ghose’s Law of Mortgage (4th 
dition), that the Courts in India should be 

to en° U r S m r® admission of l0 g»l as opposed 
“ J tab ‘ 6 ll0 ns and if the law as adminis- 

tered by the English Court of Chancery is 
adopted, the equitable defence open to a 
purchaser for value should also be admitted. 

t, „ “AT r n ° fc be necessar y to SO so far as 
to say that ,n no case should a charge be 

enforced against a bona dde transferee with¬ 
out notice but at any rate in a case like the 

present where the charge, if there is one, was 
created by a Will the registration of which 
was not compulsory and of the terms of 

rhn°ho a 8 f raD ? er 8uch as ‘he appellant here, 

havehfie^ • a “ auction-sale, could not 
have been cognizant, it would, in my opinion 

charge lmproper to enforce the’ 

of \S°r tbis appeal and the decree 

Stiffs’ > by dire °ti°tr that the 

plaintiffs suit as against Lala Parbhu Dayal 

be dismissed with costs. The plaintiffs- 

ISSf wlH pay fche appellaafc ’ r 

Appeal allowed . 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 84 op 1913 

April 3, 1914. 

Present: Sir Henry Richards, Kt., Chief 

SHEOOO PA ° e Sir R °' Baner j'- Kt. 

otlliOQOPAL AND ANOTHER—DursNDANTS— 

Appellants 

versus 

NAJIB KHAN-PfiFMr.P? d 

Pre-emption decree set alide-S^ BSP °* DSl * T - 
and its part paid to creditor of pre-emptor-L “emp'iol 
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decree affirmed on appeal—Execution —Whether pre- 
emptor can get possession without re-paying the amount 
drawn by his creditor. 

In pursuance of a pre-emption decree the pro- 
emptor deposited the sale price in Court. On the 
vendee’s appeal the decree was set aside. About 
a month after this one of the creditors of the pre- 
emptor, attached the sale price, which was still in 
Court, and was paid out a portion of it in satisfaction 
of his decree. Subsequently, on the pre-omptor’s 
appeal the decree of the primary Court was affirmed, 
but when he applied in execution for possession he 
was met by the plea that the full sale price was 
not in Court for the payment of the vendoe: 

Held , (1) that after the decree of the Court of first 
instance had been set aside, tho money, if it belong¬ 
ed to any one, belonged to the pre-omptor; 

(2) that it was quite wrong of the Court to attach 
and pay out a part of tho money which was in Court 
before a final decree had been made in tho suit; 

(3> that as tho Court had paid money to tho pro- 
emptor’s creditor without any fault on the part of 
the vendee, that as tho latter could not bo dis¬ 
possessed of tho property without receiving tho full 
sale price and that as the pre-omptor had benefitod 
by payment of his debt duo to one of his creditors, ho 
must make up tho deficiency before ho could bo given 
possession. 


Letters Patent Appeal from the decree of 
Mr. Justice Tudball, printed in 21 Ind. Ons. 
67. 

PACTS appear from the judgment, of 
the Court as well as from the judgment 
appealed against reported in 21 Ind. Cas. 67. 

Mr. M. L. Agarwala , for the Appellant. 

Mr. B. K. Mukerii , for the Respondent. 

JUDGMEN l\—This is a judgement debt¬ 
or’s appeal. The facts are very fully stated 
in the judgment of the learned Judge of this 
Court dated the 6th of June 1913. It 
appears that on the 15th of February 190/ 
Najib Khan obtained a decree in a pre-emp¬ 
tion suit, conditional upon his paying intc 
Court the sum of Rs. 1,000 by the 15th ol 
March 1907. He complied with this con- 
dition. The vendee, however, appealed, and 
on his appeal the claim was dismissed or 
the 15th of June 1907. Or. the 18th ol 
July of the same year a creditor of Najil 
Khan attached the Rs. 1,000, which was 
deposited in Court, for the payment of tin 
decree which he had against Najib Khan foi 
Rs. 193-4-6, and this sum was paid to tin 
creditor. Eventually, however, the Higl 
Court remanded the case to the lower Appellati 
Court and that Court affirmed the decree o 
the Court of first, instance, that is to say, tin 

decree for pre-emption. The plaintiff Najil 
Khan, the decree-holder, after the lapso o 


some time applied in execution for posses- 
sion. He was met by the plea that the one 
thousand rupees was not in Court for 
payment to the vendee. The Court execut¬ 
ing the decree thereupon allowed the appli¬ 
cation. The vendee appealed and the lower 
Appellate Court modified the order of the 
Court of first instance by directing that if 
Najib Khan paid Rs. 193-4-6 together with 
Rs. 100 damages, then he might have posses¬ 
sion but not otherwise. On second appeal 
to this Court a learned Judge allowed the 
appeal and restored the order of the Court of 
first instance. 

In our opinion the equity of the case is 
clearly in favour of the vendee being paid 
the full amouut of the consideration for hi9 
sale which was set aside as the result of the 
decree in pre-emption It. was no fault of 
his that the money was paid out of Court to 
the creditor of Najib Khau. 

Najib Khan clearly benefited by the pay¬ 
ment because the debt to one of his creditors 
wa 9 satisfied. Of course it was quite wrong 
of the Court, which granted the attachment 
of the money in Court, to order its payment, 
out until a final decree had been made in 
the pre emption suit. The learned Judge 
of this Court says: “In the circumstances 
of the case, I cau see no equity iu enforcing 
the pre-emptor to pay a further sum of 
Rs. 193-4-6, much less the additional fine of 
Rs. 100 which has been imposed by the 
District Judge.” While we agree with our 
learned colleague about the tine of Rs. 100, 
we cannot agree with him it what he saya 
about the Rs. 193-4-6. In the first plaoe 
it is not paying auy ‘further sum’ to the 
vendee. The vendee never reoeived the 
Rs. 193-4-6; aud in the next, plaoe whatever 
misfortune Najib Khan may have suffered 
as the result ot the order tor payment out to 
the attaching creditor, the vendee has the 
clearest equity to be paid back the money 
which he paid for the property to his vendor 
which property he is uow beiug dispossessed 
of. As already meutioued the Rs. 193-4 6 
went, to discharge a debt of Najib Khan. 
The case of Abdus Salam v. Wilayat Ali 
Khan (l) has been cited. It is unneces¬ 
sary for us to express auy opinion upon this 
case, it is clearly distinguishable from the 
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present because at the date when the money 
in that oase was attached and paid out the 
pre-emption decree stood good and the money 
was payable to the vendee. In the present case 
when the money was paid over, the decree of the 
Court of first instauce had been setasideby the 
District Judge and the money if it belonged 
to any one belonged to the pr6 eraptor. We 
allow the appeal to this extent that, we vary 
the decree both of this Court and of the 
lower Appellate Court by directing that the 
plaintiff Najib Khan shall have possession 
upon the terms of his paying into Court the 
sum of Rs. 193-4-6 within two months 
from this date. We direct that the appel¬ 
lants do have their costs of both hearings in 
this Court, including fees on the higher scale. 

_ Di e Court below each party will bear 
his own costs. 


execution of a decree, but the Court ordered only half 

of the hen to be notified, and the auction-parchaser 

bought it subject to this half of the lien. Subsequent, 
y a suit was brought for the enforcement of the 

CT L 16 1 1 ° n the P r °P erfc y thus purchased: 

that the auction-purchaser could not avail 
of the ourt s notification as to only half of the lien 
over the property purchased by him, for the Court in 
execution-sales gives no warranty of title. 

t f PPe t 1 , fr ° m the decree of the Subordinate 
Judge, Kheri, dated 21 sfc February 1911. 

Pandit Gokaran Nath Misra , for the Appel¬ 
lant. 

Babus Basudev Lai and Salig Ram 
for Respondents Nos. 4 and 5. 

Babu Hart Rishen Dhaon, for Respondent 
No. 6. 


Decree varied. 


OUDH JUDICIAL COMMISSfONER’S 

COURT. 

First Civil Appeal No. 92 op 1911. 
November 6, 1913. 

Present:— Mr. Lindsay, J. C., and 
Mr Kanhaiya Lai, A. J. C. 

RAHAS BEHARI LAL — Plaintiff_- 

Appellant 

versus 

BACHCHU SINGH and others_ 

Defe n da nts—Respondents. 

. Mortgage by conditional sale-Foreclosure —Post diem 
interest—Interpretation of document—Mortgage Hen- 
Decree for foreclosure against auction-purchasers of 
mortgaged property-Execution-sales, whether Court 

gives warranty of title in. 

fn a foreclosur suit based upon a mortgage by 
conditional sale, containing the stipulation to the 
effect that it the principal with interest at the 
stipulated rate was not paid by the date on which the 
period of the mortgage expired the mortgage was to 
be foreclosed in lieu of the sum so due on that 
particular date, the mortgagee claimed interest for 
the period subsequent to the date on which the term 
of the mortgage expired: 

Held, that on the true construction of the document 

the mortgagor was liable to pay post diem interest 
so claimed. 

Mathura Das v. Raja Narindar Bahadur IQ A qq. 

oo iv A eoV 88; 1 °* T\ N * 52 and 0hanta yy a v - Papayya, 

M. 534, referred to. . * 

A certain lien was legally enforceable as against a 
certain property. The property was attached in 


JUDGMENT.—This case has already been 
before this Courf, and was remanded by 
nur i order of the 22nd January 1913 for 
decision of certain issues which the first 
Court had left undetermined, findings on 
which were in this Court’s opinion neces- 
sary for the proper disposal of the appeal, 
the issues have now been decided and the 
findings of the lower Court are before us. 
t he suit was one upon a mortgage by con¬ 
ditional sale executed on the 17th 
December 1892 in favour of certain persons 
whose rights under the mortgage were 

assigned to the plaintiff under a deed execut- 
ed on (he 3rd April 1905. 

The date fixed for payment was the 17th 
Decenuber 1907 and the rate of interest 
agreed upon was two per cent, per mensem 
Interest was to be paid every six months 
and in default of payment the interest 
was to be added to the principal, and 
interest at the stipulated rate was to be- 
come payable on the total sum. Accord- 
mg to the account put in by the plaintiff- 
mor gagee at the time be brought 

Rs 6 oq' L ^ Q am °r, ° f fcheI debt wa s 

Rs. 29,183-15-8 and foreclosure was asked 

for iq default of payment of this amount 
by the defendants to the suit. The Sub- 
onlinate Judge gave the plaintiff a decree 
for Rs. 1,742-1 only. He arrived at this sum 
by refusing to allow the mortgagee interest 
subsequent to the date fixed in the deed 
for payment, on the ground that there was 
no undertaking in the deed to pay post diem 
merest The learned Subordinate Judge 
interpreted the conditions of the deed to 
mean that if the principal with interest at 
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the stipulated rate was not paid by the date 
on which the period of the mortgage expired 
the mortgage was to be foreclosed iu lieu 
of the sum so due on that particular date. 
In coming to this conclusion he laid stress 
upon the words isi qndr contained in the 
following expression: “m qndr zor-i-rehn wa 
sud men jaedad marhuna ko bajae bai he 
ta&awwur karke rehn-namu maz\ur mi si bai 
kamil tasawwur karunga." 

He took the words isi qndr '’ to mean 
the total amount, principal and interest, due 
on the 17th Deoember 1907 and understood 
the contract to be that the mortgagee 
was to foreclose as soon as the period 
elapsed under the penalty of losing all 
interest subsequently in case he failed to 
do so. The appellant-plaintiff’s case is that 
the lower Court was wrong in refusing 
post diem interest and we are satisfied that 
this contention is correct and must prevail. 
There was a distinct covenant by the mort¬ 
gagor that he would pay compound 
interest in default of payment of interest 
by regular instalments due every six months, 
and it cannot reasonably be assumed that 
this undertaking to pay was to bind the 
mortgagor merely for the period for payment 
fixed in the mortgage-deed. It is not 
sufficient to say, as the Subordinate Judge 
has said, that there is no express promise 
to pay interest after the due date. As was 
remarked by their Lordships of the Privy 
Council in the case of Mathura Das v. Raia 
Narindar Bahadur (1)- 

‘Theconstruction of the High Court ascribes 
to the parties an intention that, however 
payment may bo delayed beyond the fixed 
day, the debt shall carry no interest, that 
the creditor shall have no remedy provided 
by contract, but shall bo driven to treat 
the contract as broken, and to seek for 
damages, which lie in the discretion of a 
Jury or a Court, and are subject, to a different 
law of prescription. It, appears to their 
Lordships that though contracts are not 
unfroquently found to be of that imperfect 
nature, it is more reasonable to ascribe to the 
parties the intention of making a perfect 
contract, especially when such a contract is 

of a veiy common kind, and suitable to the 

ordinary expectations of persons entering into 
a mortgage transaction.” 

(1) 19 A. 39; 23 I. A. 13$; 1 C. 1Y. N, 02 


Or, as was observed by a Bench of the 
Madras High Court in the case in which there 
was no express promise to pay post diem 
interest (while, on the other hand, there was 
nothing to point to the view that post 
diem interest was not intended to be 
paid): 

“Now to hold that a promise to pay interest 
in the general words contained in the 
instrument before us is a promise to pay up 
to the due date only would be to say that 
a default in the due performance of the 
contract was to result in an advantage to the 
party making the default and a disadvantage 
to him who was notin fault. This is, of course, 
not. what parties contemplate when they 
contract with each other. Certaiuly, it is 
more reasonable to hold that, a promise to 
pay interest in circumstances like the present 
is a promise to pay interest, as long as the 
principal sum is improperly withheld.” 
iQhantnyi/a v. Vapjyya (2)]. 

This rule of construction has been accepted 
generally by the Courts in India and it is 
not necessary for ns to refer to the string 
of autholities cited by the appellant’s learned 
Counsel iu the course of his argument. 

We hold, accordingly, that, on the true 
construction of the document before us the 
mortgagor was liable to pay post diem interest 
and that the amount stated in the plaint 
was due at. the time the suit was filed. The 
other question, we have to deal with, arises 
out of cross-objections filed on behalf of the 
fourth and fifth respondents, Kaja Ram Singh 
and Ishri Singh, and in order to understand 
the nature of this question it is necessary to 
refer in detail to certain transactions affecting 
the share of the village of Khurramnagar 
which comprises the interest whioh was 
mortgaged to the plaintiff. We begin with 
the fact that, Baldeo Singh owned a 10-6iVira 
share in Khurramuagar. 

1. On the 2Gth July 1S92, he hypothecat¬ 
ed to one Gopal Singh a oue-bisica share out 
ot these 10 listens to secure a loan of Rs. 99. 
The mortgage was unregistered. Gopal 
transferred his mortgagee rights to 
his brother Ishri, the fifth respondent, who 
brought, a suit on the mortgage in 1S9S aud 
having got a decree for sale purchased the 
pioperty himself 


(2) 23 M, 534. 
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2. On the 17fch December 1892, Baldeo 
executed a mortgage by conditional sale of 
5 biswas oat of the 10 biswas. This is the 
mortgage now in suit. 

3. On the 20th July 1894, one Kesho in 
execution of a simple money-decree got 
sold 2 5 bistoas out of Baldeo’s 10 -bisu-a 
share and this was purchased by Parmeshar 
Din, defendant-respondent No. 6 , who is the 

plaintiff’s own father. 

4. On the 7th March 1895, Baldeo 
mortgaged an on e-biswa share to one Sheo 
Sahai. The latter subsequently foreclosed, 
and the one-biswa share so acquired was 
later on sold to the fourth respondent Raja 

Pausing here it may be explained that np 
till this last date there was with Baldeo Singh 
sufficient property to allow full effect being 
given to all the transfers of which mention 
has been made. Those transfers had affected 
only £ 2 out of 10 biswas which constituted 
the full share of Baldeo Singh. And there 
is nothing, in the language of the mortgage, 
deeds nor in the circumstances attending the 
execution sale at which Parmeshar Din pur¬ 
chased, to suggest that any one of these tran¬ 
sactions was in any way subject to the other. 
Each mortgage was a first mortgage, and it 
is not argued that Parmeshar Din made his 
purchase subjeot to any encumbranoe. 

5 . Wo come then to the 20th July 1895 

when a 5-biswa share belonging to Baldeo was 

sold in execution of a simple money-deoree 

and purchased by the sixth respondent, 
Parmeshar Dio. 

Ifc would appear that previous to this 
sale, the mortgagees, who theu held the 
interest under the mortgage now in suit, 

applied to have their mortgage lien notified 

as affeoting the 5 out of 10 biswas which had 
been attached. The decree-holder objected 
that the entire debt, which was secured by a 
mortgage of 5 out of 10 biswas , should not be 
declared and in the end the Court passed au 
order that a lien for half the debt should be 
given notice of as affecting the share it was 
proposed to sell. The property was purchas¬ 
ed subject to this lien. 

It is said that even after this execution 
sale the mortgagor Baldeo still retained 
a biswa share. It is admitted that this has 

been sold to Parmeshar Din since this suit 

Vaa brought. 


1 he present position, therefore, is this. Out 
ct the 10 biswas originally owned by Baldeo 
one biswa is with the fourth respondent, 
Raj a Rum one with the fifth respondent, 
Ishan Smgh, and 8 biswa with Parmeshar 

Din. 

hefnrff. R fi m .n Dd l8hri SiDgh contended 
before the first Court that the shares acquired 

J th f 6 £, W6re not In a "y way affected by the 

for'clof 8 ^ aDd tha '’ thera f°re, no 

them The TT ^ be , PaSSed againsfc 
them, the Subordinate Judge refused to 

decide the issue arising out of these pleas 

but h,s successor has now, acting on the order 

of remand, found that the shares now in 

possession of these respondents are outlide 

The defendant Parmeshar Din, in order 

his p08Se8sioD . pleaded 

rlnce f ! a , Uffht 2 = 6 ~free of encumb- 
hld V 7u 8 qu,te “"ect) and that as he 

onf half of th the r ° ther five bis ™° subject to 
one-half of the hen created by the mortgage 

in suit the other half of the debt was not 

ecoverable from any property in his posses- 

2 M1 , fhe , ^bord.nate Judge has now found 

sympathy’ 0 / colfuffiontith 0 hffi patent his 
challenged the lower Court’s findings and his 
earned Counsel argued the case so as to 
leave practically nothing for Prameshar 

tha" 3 tl e °T ^ Sa <fu Bat W6are 8ati8fied 
that the learned Subordinate Judge has 

come to the right conclusion. There can be 

no reason whatever for disturbing the rights 

acquired by the fourth and fifth respondents 

under mortgages, which at the time they were 

made purported to be and could be treated 

affect ^ arjres n P°u ^e shares which they 
affected the more so as no such disturbance 

is called for m the interest of the plaintiff. 

mortgagee who can get the full measure of 

doubt’^ t The 1Dterest of his father, no 
doubt, must give way—a result which both 

father and son would rather avoid—but the 

question is not to be decided on any C on! 

sideration of sentiment. The fact is that 

when on the 20th July 1895, Parmeshar Din 

purchased the 5 out of 10 SiWshare “ 
execution of decree, he was purohasing 
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whatever right, title and interest the 
judgment-debtor had left in 5 biswas out 
of his original 10 -biswa share. Previous 
to that sale there had been independent 
dealings with 9^ out of the 10 biswas , and 
any portion of the property already dealt 
with, which was so purchased by Parraeshar 
Din, was subject to previous claims enforce¬ 
able or already enforced against it. Par- 
rneshar Din cannot be allowed to take shelter 
behind the plea that by reason of the 
proclamation before the sale he took 5 biswns 
subject only to half the debt created by the 
mortgage in suit. The Court in execution 
sales gives do warranty of title and it may be 
observed here that the Munsif whoordered this 
lien to be proclaimed had not before him the 
other parties who had acquired interests 
under mortgages. We have to ascertain 
the situation on a full view of the facts and 
are not concerned now with the correctness 
or otherwise of the Munsif’s order. As we 
have said, by the time this sale took place the 
stage had passed at which any further dealing 
with Bald°o Singh’s property could take 
place, so as to pass an unencumbered interest, 
and this being so Parmeshar Din must 
submit to the position. He has now got in 
all 8 biswas out of the 10 biswas which 
belonged to Baldeo Singh and on the facts, 
as we have stated them, we hold that in 
default of his redeeming the mortgage held 
by his son he is liable to be foreclosed to the 
extent of five out of the eight -biswas share 
beholds. The result is that wo must allow 
the cross-objections of the respondents Nos 4 
and 5 and declare that as against them the 
plaintiff’s suit stands dismissed, with costs 
to them in both Courts. 

Allowing the appeal in part wo modify 
the decree of the first Court by declaring 
that the plaintiff is entitled to a foreclosure 
decree for Rs. 10,000 plus the amount award¬ 
ed by the lower Court, he having in his 
petition of appeal lelinquished his claim 
for the balance as claimed in the 
Court below. Proportionate costs will bo 
allowed upon this aggregate sum both here 
and in the Court below. A decree will be 
drawn up in the usual form directing the 
defendant No. 6 to redeem within the usual 
period or in default to be subjected to 
foreclosure in respect of 5 biswas out of tho 
8 biswas he now holds. The costs above 


referred to will, of course, be borne by the 
defendant No. 6. 

Appeal allowed in part. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 804 op 1914. 

March 26, 1914. 

Present: —Mr. Justice Tndball. 

BUDHU AND OTHERS — PLAINTIFFS — 

Appellants 

versus 

SULTAN AND ANOTHER—DEFENDANTS — 

Respondents. 

Limitation Act (IX of 1908), ss. 5,12 —Appeal filed 
beyond time—Sufficient cause —Application for copies — 
Time allowed. 

A Munsif gave his judgment on tho 1st of October 
1913. Tho 2nd of October was a working day and 
the Court was open. From the 3rd of October 
to the 2nd of November tho Court was closed for 
long vacation. Tho Court re-opened on the 3rd of 
Novombor and on that day the defendants applied 
for copies of tho judgment and decree. These were 
ready and delivered to them at Muzaffarnagar on 
tho 14th of November. Thoy filed the appeal at 
Meerut on the 15th of November: 

Held , that the application for copies of the judg¬ 
ment and tho decroc was made within the time 
allowed by law for tho filing of the appeal and hence 
tho time spent in obtaining the copies should be 
excluded in computing tho period of limitation. 

Held, further, that under the ciroumstanoes of the 
ease there was “sufficient cause” within the meaning 
of section 5 of tho Limitation Act to explain the 
delay in filing the appeal. 

Second appeal from the decision of th$ 
Subordinate Judge of Meerut, dated 10th 
Januaiy 1914. 

Mr Hamilton , for the Appellants, 

.1UDGMENT.—This appeal arises out of 
a dispute between two sets of rival claimants 
to an occupancy tenure. The plaintiffs-appel¬ 
lants and the defendants respondents are 
descended from a common ancestor, hot. the 
plaintiffs’ case was that, they were the 
occupancy tenanlsof the land and the defend¬ 
ants were their sub tenants. The plaintiffs 
went, to the Revenue Coart and Rued for 
ejectment of the defendants The Revenue 
Court, held that, the defendants were the 
tenants in chief and not the plaintiffs* sub¬ 
tenants. The plaintiffs then came to the 
Civil Court and sued for recovery of posses¬ 
sion of the land and for a declaration that 
they and not the defendants were the chief 
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tenants of the holding. The Court of first 
instance decreed the plaintiffs’ suit. The 
lower Appellate Court, after discussing the 
evideuce on both sides, dismissed the plaint¬ 
iffs’ suit, holding that the plaintiffs had 
failed to prove that they were the principal 
tenants of the disputed land. The plaintiffs 
have come here on second appeal. 

The first ground taken raises a question of 
limitation based on the following facts. The 
judgment of the Munsif was dated the 1st of 
October 1913. The 2nd of October wasa work¬ 
ing day and the Court was open. Prom the 3rd 
of October to the 2ad of November inclusive 
the Court was closed. The Court re-opened 
on the 3rd of November and on that day 
the defendants applied for copies of the 
judgment and the decree. These were ready 
for them an 1 delivered to them on the 14th 
of November at Muzaffarnagar. The appeal 
had to be filed at Meerut. It was filed on the 
15th of November. The indulgence of the 
Court below was asked under section 5 of the 
Limitation Act and that Court acquiesced in 
the request and excused the delay of one day 
as it was impossible to file the appeal at 
Meerut on the 14th, the copies having been 
delivered on that day at Muzaffarnagar. Two 
points are urged: first of all it is pleaded that 
the application for copies made on the 3rd 
of Novmeber was not made within the period 
of limitation and, therefore, the period from 
that date to the 14th of November which 
was utilized in obtaining copies could not be 
allowed to the defendants at all, and secondly , 
no sufficient cause had been shown for the 
exercise of the discretion allowed by section 
5 of the Act. It is quite true that in the 
ordinary way the period of limitation for an 
appeal from the decision of a Munsif is thirty 
days and the application for copies has to be 
made within thirty days. But under another 
section of the Act when a Court is closed 
on the last day of the period of limitation for 
an appeal, the appeal may be made on the day 
the Court re*opens. The practical result of 
section 4 of the Limitation Act is that the 
period of limitation for an appeal is extended 
to more than thirty days in some cases. In 
the present case the appeal could have been 
filed on the 3rd of November and it would 
not in that case have been barred by limita¬ 
tion. It was on that day that the application 
for copies was made and, therefore, in my 
opinion, this application for copies 


was made within the time allowed by 
law for the filingofthe appeal in this suit. 
It is urged that the defendants were bound 
to apply for their copies on the 2nd of 
October and not having so done, they must 
be either held to be guilty of negligence or 
it must be held that they did not apply f or 
copies within the period of limitation So 
tar as negligence is concerned I really fail 
to see that there had been any negligence 
whatsoever. There was but one working day 
between the date of the decision of the 

Munsif and the closing of the Court and 

the Court did not re-open until the 3rd of 
November. It was impossible for the defend 
ants to apply within thirty days allowed 
by law (excepting the one day, that is, the 
2nd of Ootooer). As a matter of actual 
fact the appeal was filed one day late, that 
is on the 15th of November instead of the 
I4th, but the reason of that one day’s delay 
is obvious and clearly amounts to a “sufficient 
cause as mentioned in section 5 of the Limi 
tation Act. In my opinion the lower Court 
was fully justified in the circumstances in 

allowing the appeal to be filed beyond time 

under powers granted to it by section 5 of 

the Limitation Act. As to the case itself 

the other two grounds of appeal are that as 
the plaintiffs and their predecessors-in-title 

have been continuously recorded as tenants 
in chief and occupaucy tenants while the 
defendants have simply been recorded as 
sub tenants, the lower Appellate Court was 
bound to presume the correctness of such 
entry until the contrary was proved; but the 

lower Appellate Court has wrongly cast the 

burden of proof on the plaintiffs instead of 

on the defendants. As a matter of fact no 
question of burden of proof arises in the 
case because both parties adduced evidence 
The plaintiffs produced records which were 

'fZ favo Z- Tbe defendants pro ! 
duced other evidence. The Court considered 
both 0 ets of evidence and came to a finding 

which is a finding of fact and as such binding 
on this Court. There is ample evidence 
apparently on the record on the basis 
.hick lb.lo™<w b “» 

at its finding. By that finding I am bound 

in second appeal. The appeal, therefore, fails 
and is dismissed. ’ 18 

Appeal dismissed . 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 502 op 1913. 

April 18, 1914. 

Present : — Mr. Justice Tudball. 

SITA RAM PANDE —Plaintiff— 

Appellant 

versus 

MADHO PANDE —Defendant— 

Respondent. 

Civil Procedure Code (Art roflOOS), .•}. 47, O. XKF, 
r. 3G — Usufructuary mortgagee pre-empting equity 
of redemption — Possession neither claimed in suit 
nor obtained in execution, effect of. 

A usufructuary mortgagee in possession sued for 
pre-empting a sale of tlio equity of redemption of 
the mortgaged property without asking for posses¬ 
sion and on obtaining a decree deposited in Court 
the sale price which was removed by the vendee: 

Held, that the mortgagee pro-emptor became the 
full ownor of the property by operation of law and 
that being himself in possession it was quite 
unnecessary for him to seek anything further in 
execution of the pre-emption decree. 

Execution second appeal from the decision 
of the Subordinate .Judge of Ghazipur, dated 
7th February 1913. 

Mr. Govind Prashad , for the Appellant. 

Mr. Parmeshwor Dayal % for the Respondent. 

JUDGMENT —This is a plaintiff’s appeal 
arising out of the following circumstances: 
The plaintiff and his brother were mortgagees 
of the property in question. The mortgage 
being usufructuary they were in possession. 
The mortgagor sold the equity of redemption 
to the opposite party, Madho Pande. There¬ 
upon the plaintiff, Sita Ram Pande, brought a 
suit to enforce his right of pre-emptiom as a 
co-sharer. Being in possession he did not 
ask to be put into possession of the property. 
His claim was decreed, he paid the money 
into Court within the time fixed and Madho 
Pande removed the money from Court. 
Subsequently the plaintiff applied to the 
Revenue Court for an entry of his name 
as full owner, he till then being recorded 
as a mortgagee. Madho Pande objected, 
whereupon the plaintiff brought the present 
suit for a declaration that lie was the full 
owner of the property, that ho was in posses¬ 
sion of it, that the defendant had no 
title to it and had no right to obstruct 
him. The Court of first instance 
decreed the suit, and gianted the declaration. 
The lower Appellate Court has held that the 
suit is barred by seel ion 47 of the Code of Civil 
Procedure, because the plaintiff did n>t P „t 
the preemption decree into execution and 
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had not formally been placed in possession 
of the property. It is an admitted fact 
that, in the pre-emption suit the plaintiff 
did not ask for possession, for the simple 
reason that the property which he sought 
to pre-empt was a bare equity of redemption, 
an intangible right of which no possession 
could be granted, and also because he him¬ 
self was in actual possession qua mortgagee. 

It is urged on behalf of the respondent 
that because the plaintiff failed to have bis 
right proclaimed in the village under Order 
XXI, rule 36, therefore, be lias no right 
whatever to the equity of redemption which 
in some mysterious manner has remained 
vested in the respondent, although he has 
taken out of Court the pre-emption money 
deposited by the plaintiff. It is quite clear 
to my mind that under these circumstances 
no title whatever vests in the defendant 
when the plaintiff satisfied the condition 
laid down in the pre-emption decree by 
depositing the amount of the sale price 
in Court aud the defendant removed that 
amount, from Court. The plaintiff being 
himself iu possession had no necessity to 
seek anything further in execution of the 
pre-emption decree. By operation of law 
ho became the full owner of the property. 
Being in possession, it, was unnecessary for 
him to go through the formality laid down 
in the Order and rule mentioned above. The 
defendant, is a person who has absolutely no 
title whatever and is admittedly not in 
possession of anything. I allow the appeal, 
set, aside the decree of the Court, below and 
restore that, of the first, Court. The plaintiff 
will have his costs in all Courts. 

Appeal allowed . 


CALCUTTA HIGH COURT. 
Civil Rule No. 3973 of 1908. 

January IS, 1909. 

Present: —Mr. Justice Doss and 
Mr. Justice Riehardsou. 
GOLAM NAJAF MIAH— Petitioner 


■ersus 


PAM HAN AN GUPTA —Opposite Partt. 

Civil Procedure Code (Act XIV of 1SS2), s. 622— 
S'd>- Ih visional Officer acting under s. 2 of Sonthal 
l\ng»n,s Act i XXXVII of -Revision-Commis¬ 

sioner or llxgh Court— Jurisdiction, 
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^ hero a Sub-Divisional Officer exercises jurisdiction 
as a Court created under section 2 of Act XXXVII of 
1855, an application for revision of his order lies only 
to the Court of the Commissioner and not to the Hi"li 

Court under section 622, Civil Procedure Code of 
1882. 

Civil Rule agaiosfc the decision of the 
Commissioner, Bbagalpore Division, dated 
the 2nd April 1908, confirming: an order 
of the Sab-Divisional Officer, Pakur, dated 
the 20th December 1907. 

Moulvi Nuruddm Ahmed , for the Peti¬ 
tioner. 

Babas Umakali Mukherjee and Nares 
Chandra Sinha , for the Opposite Party. 

JUDGMENT.—This is a Rule calling upon 
the opposite party to show cause why the 
order of the Sub-Divisional Officer should 
not be set aside on the grounds, first, that 
no judicial ecquiry was made as provided 
by law; and, secondly , that the compensation 

awarded was insufiicient and was based on 
no evidence. 

Having regard to the valuation of the 
suit and the to*al amount awarded for the 
lands involved in all the analogous suits, 
we are of opinion that the Sub-Divisioual 
Officer was exercising jurisdiction as a Court 
created under section 2 of Act XXXVII 
of 1855 and as no appeal lay from his 
order to the Deputy Commissioner, on ac¬ 
count of such valuation, an application for 
revision was made by the petitioner before 
the Commissioner under section 19, Sonthal 
Perganahs Justice Regulation (V of 189d) 
and the Commissioner passed an order on the 
2nd April 1908 refusing to interfere. 

^We think that the Court of the Com- 
missioner was the only Court which in this 
case could interfere under its revisions! 
powers. That being so, the petitioner has 
no right to come up to this Court under 
section 622, Civil Procedure Code. Moreover 
assuming that this Court has jurisdiction to 
interfere we think that the Sub-Divisional 
Officer made sufficient judicial inquiry for 
the purposes of section 84 of the Bengal 
Tenancy Act. 

In the circumstances we think that the 
Rule must be discharged with costs three 
gold mohurs. 

Eule ducharged. 


CALCUTTA HIGH COURT. 

Civil Rule No. 1149 op 1913. 

November 27, 1913. 

Present:— Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 

blA A NARAYAN GHOSH and another_ 

Plaintiffs—Petitioners 

versus 

KAMAKHYA GHOSE and another_ 

Defendant—Opposite P*rtf. 

Minor—Guardian-Bond for ancestral debt, executed 
by mother as guardian of minor son—Liability of son 
or mother. J 

Where the mother of a minor son executed a bond 
purpmting to bo on behalf of the minor, to pay a 
debt of his deceased father by instalments, but 
did not describe herself as his guardian: 

HeUl, (1) that the son was liable for the re-nav 
ment of the debt as it was his pious obligation to pay 
that debt and as it could have been recovered bv the 
creditor out of the assets in his hand. 

Subramania Ayyar v. Arnmugu Chetty, 26 M 330 
followed. ' ’ 

m<rther that D ° deCr ° e C ° U ' d be s ' Ven a » ainsfc the 

Rule against the order of the Small Cause 
Court of Nadia. 

Babu Beman Behary Qhose, for the Peti- 
tioners. 

Babu Monmotha Nath Roy, for Babu Bha - 

w f ° r Hle 0ppo8ite Parf r- 

JUDGiIENT. We are invited in this 
Rule to set aside a decree of dismissal in a 

su.t for recovery of money. The petitioner 
took a bond on the 2nd May 1905, executed 
by the second defendant as the mother and 
guardian of the first defendant, who was at 
he hme an infant The bond recites that 
the father of the infant had borrowed paddy 
from the petitioners, that the price remained 
unpaid at hie death, that the infant found 
himself unable to re-pay the money, that he 
begged the creditor to recieve the sum in 
instalments, that the creditor out of com 
passion consented and that accordingly the 
bond was given for Rs. 90 to be paid in 
nine annual instalments of R s . 10 each Tn 
the body of the bond, the infant is described 
as the heir and successor of his deceased father 
and h,s mother is described as his guardian, 
the document recites that it is given by the 
infant as also by his mother. But the 
mother in puting her signature did not 
describe herself as the guardian of her 
infant son. It is admitted that some of the 
instalments were duly paid, but default was 
made with respect to the others, with the 
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result that the creditor commenced the 
present action both against the mother and 
her son, who, it appears, had attained 
majority before the suit was brought. The 
Court below has held that the infant cannot 
be held liable and has made a decree against 
the second defendant alone on the ground 
that under the bond she made herself person¬ 
ally responsible for the re-payment of the 
loan. The creditor now seeks to have the 
decree of dismissal against the first defendant 
set aside. In our opinion there is no room 
for serious controversy that the Court below 
has taken an erroneous view of the liability of 
the first defendant. 

It has been contended that as the mother 
did not, while putting her signature to the 
bond, describe herself as the mother and 
guardian of the infant executant, she was 
personally responsible for re-payment of the 
money. On the other hand our attention has 
been drawn to the circumstance that through¬ 
out the body of the document it purports to 
have been executed by the infant alone, which 
leads to the inference that the mother 
intended to execute the bond on behalf of her 
infant son. In our opinion the latter con¬ 
struction is obviously the correct interpreta¬ 
tion of the bond. As was pointed out by 
Lord Justice Knight Bruce in Hanooman 
Per sad Pandey v. Musammnt Babooee Munrai 
Koonxteree (1): Deeds and contracts of 

the people of India ought to be liberally 
construed. The form of expression, the 
literal sense, is not to be so much regarded as 
the real meaning of t he parties which the tran¬ 
saction discloses”. In that case the mother of 
an infant had entered into various transactions 
apparently in her personal capacity. But 
their Lordships of the Judicial Committee 
held that the transactions were entered into 
in substance on behalf of her infant son and 
that consequently the liability of the infant 
under those transactions must-be investigated. 
In this view no decree should have beeu 
made against the second defendant. She is, 
however, apparently satisfied with the decree 
which had been made against her and has 
not applied to this Court to have it set- aside. 
Consequently the decree against her will 
stand. We are now concerned only with the 
liability of the first defendant. As regards 
him, it has been argued that as he was at the 


(1) 0 A. 1. A. is W. K. 31; 10Uu;r. K op . 117 . 
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date of the execution of the bond an infant, 
no contract could be made on his behalf by 
his mother under which he became personally 
responsible and in sup port of this view reference 
has been made to the cases of Maharana Shri 
Tfanmal Singjt v. Vadilal Yakhatchand( 2) and 
Bhnwal Baku v. Baij Nath Pertab Narain Singh 
(3), But the cases mentioned ar6 clearly 
distinguishable. Here, as the recitals in the 
bond amply indicate, the debt had been con¬ 
tracted during the life-time of the father of 
the first defendant. He was under a pious 
obligation to pay that debt aud it could also 
have been recovered by the creditor out of the 
assets in his hand. Under the bond the 
mother entered into an arrangement with the 
creditor for re-payment of this money in 
instalments convenient to the infant. It is 
impossible for us to hold that the first defend¬ 
ant is uot liable for re-payment of the 
ancestral debt, the satisfaction of which was 
undertaken on his behalf by his mother under 
the bond mentioned. The view we take is 
supported by the decision in the case of 
Subrmnania Aiyar v. Arumuga Ghetty (4). 

The result- is that, the Rule is made absolute 
and the decree of the Small Cause Court Judge 
set aside in so far as it dismisses the suit against 
the first defendant. The suit will stand 
decreed against- the first defendant with costs 
both here and iu the Court below. We assess 
the hearing fee in this Court at two gold 
inohurs. The plaintiff is eutitled to recover this 
sum from the first, defendant only to the 
extent of the assets of his father in his hands. 

Rule made absolute . 

(2) 20 n. 01. 

(3) 33 C. 320; 12 C. W. N. 256; 3 M. L. T. 156. 

(4) 26 M. 330. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 10 of 1913. 

October 25, 1913. 

T resent: — Mr. Mit-tra, Offg. A. J. 0. 

BU KHARAM— Afpkllant 


t Cf 


R A M J I — R KS PON DINT. 

Cm/ Piwfti«.v Code (Act V of 1908), 0. IX, rr. 8, 9 
- Nunc oj dt icndants present —Dismissal of suit in de» 
iau t Suif barred against defendants actually present 
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and not against others—No res judicata— Dismissal in 
default not covered by rule of Common Law as to bar of 
action against several joint contractors—Case of judg- 
menc against one. 

Where there are more defendants than one and 
one or more of them appear, and the others do not 
appear; on the dismissal of the suit in default, the 
disability imposed by Order IX, rule 9 of the Code of 
Civil Procedure on the plaintiff means a disability 
only as against the defendant or defendants who were 
actually present. 

The dismissal of a suit in terms of Order IX, 
rule 8, is not intended to operate in favour of the 
defendant as res judicata. 

A dismissal in default does not come within the 
rule of Common Law that a judgment recovered 
against one of several joint contractors, though un¬ 
satisfied, is a bar to any action against the others. 

Miscellaneous appeal against the order of 
the District Judge, Wardha, dated the 29th 
January 1913, reversing the decree and 
remanding the case decided by the Junior 
Munsif, Wardha, on the 9th October 1912. 
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Mr. V ’ R. Dixit , for the Appellant. 

Mr. W. V. Qharpure, for the Respondent. 

JUDGMENT.—The plaintiff instituted 
Suit No. 13 of 1911 on two bonds executed 
by the four defendants and one Daulat, a 
minor, through his guardian. On the date 
fixed for hearing both the plaintiff and 
the defendants were absent, but the 
minor’s guardian ad litem was, however, 
present. The Oouit passed an order dis¬ 
missing the suit 'in default’. The plaintiff 
has filed the present suit on the same 
bonds against the four defendants omit¬ 
ting Daulat. The first Court held that 
the suit is barred by Order TX, rule 9, of the 
Civil Procedure Code. The lower Appellate 
Court has remanded the case for trial on the 
merits, holding that the suit would have 
been barred only against Daulat, if he had 
been made a party. Against this order of 
remand one of the defendants has preferred 
this second appeal. 

A feeble attempt was made to show that 
the order passed under Order IX, rule 7, is a 
decree as shown in the marginal note to 
rule 9 of the same Order and operates as 
les judicata. This contention, even on behalf 
of Daulat, would be untenable. In the cage 
of Ohand Kour 7 . Partab Singh (1) their 
Lordships of the Privy Council say that “the 
dismissal of a suit in terms of section 102 
was plainly not intended to operate in favour 

(1) 16 C. 98 at p. 101; 15 I. A. 156. 


of the defendant as res julicati . It imposes , 
however, when read along with section 103 ’ 
a certain disability upon the plaintiff whose 
suit has been dismissed. He is thereby pre- 
eluded from bringing a fresh suit in respect 
of the same cause of action.” 

The next question is whether the plea 
in bar can be relied on by the defendants who 
were themselves absent. The Code does 
not expressly provide for a case where the 
plaintiff is absent and some of the defendants 
are absent. Order IX. rule 4, allows the 
plaintiff to bring a fresh suit when both 
parties are absent, and the suit is dismissed 
in default. Why should a party who was 
himself in default be placed in the same 
position as a party who was preseut, and on 
whose admission a decree might have been 
passed in the plaintiff’s favour? In my 
opinion the order should be taken as 
passed partly under Order IX, rule ,3 and 
partly under Order IX, rale 7, and ’when 
Ureter IX, rule 9, imposes a disability on 
the plaintiff it means a disability only as 
against the defendant who was actually 
present. The words “the plaintiff shall be 
precluded from bringing a fresh suit in 
respect of the same cause of action” must be 
limited to a suit against the same defendant 
in whose favour the order was passed. I do 
not see why the plaintiff should be in a worse 
positun than if he had uever brought a suit 
against the present defendants for that 
appears to be the effect of Order IX, rule 4. 
tuis view is in acoordance with the opinion 
expressed by Mittra and Caspersz, JJ. i n 
Doma Ram v. Raghu Nath Pandit (2). 

TI J. e appellant’s Counsel then argued that 
the liability created by the bonds was a joint 
liability and, therefore, a second suit would 
not lie. Though he cited no rulings I 
presume he meant to rely on the Indian 
decisions which have followed the doctrine 
of Ring v Hoare (3), as interpreted by the 
House of Lords ,n Kendall v. Hamilton (4). 

Ihe decisions in this country as to whether 
the rule applies outside the Presidency Towns 
are coflicting, but I need not express any opi¬ 
nion, for the rule of Common Law is inappli- 

(2) 10C. TV. N. 40 at p. 41. 

(3) (1844) 13 M. & W. 494: 67 R R RQ4, 1 , r 

Ex 29; 8 Jur. 1127; 2 Dowl. & L. 382 ' 14 U J • 

(■*) (1879) 48 L. J. C. P. 705-4 A f-sm .. r 

418; 28 TV. R. 97. 501; 11 h - T. 
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cable to the facts of the case, ihe rule, as 

I understand, is this. A judgment recovered 
against one of several joint contractors, though 
unsatisfied, is a bar to any action agaiust the 
others. The reason of the rule is, as stated 
in the judgment of one of the L\w Lords at 
page 719 of the Law Journal Report, that 
“the original cause of action had thereby 
passed in rem judicatmn, and could not be the 
foundation of any further proceeding.” Re¬ 
ferring to King v. Hoare (3) Lord O’Hagan 
says: “That decision has been recognised by 
Courts of Law in accordance with the state¬ 
ment of Parke, B., that ‘the cause of action 
is changed into matter of record which is of 
a higher nature, and the inferior remedy is 
merged in the higher,’ and that tne judgment 
bars it, ‘because it is thereby reduced to a 
certainty, and the object of the suit attained so 
far as it can be at that stage.’ ” It is obvious 
that a dismissal in default does not come 
within the rule. 

The appeal fails and is dismissed with 
oosts. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Suit No. 74 of 1913. 

January 30, 1914. 

Present :—Mr. Justice Beaman. 

YESHYANT VISHNOO NENE— Plaintiff 

versus 

KESHAYRAO BHAIJI and others— 

Defendants. 

Fazendari tenure—Sub-lctting lease — Construction. 

All true Fazondars are persons holding plots of land 
upon perpetual tenure, subject only to the payment of 
nominal rents to tho Government. Any true 
Fazendar might deal with tho land ho holds ns ho 
ploasos and might sub-lot it on any conditions ho 
likes, and it would not necessarily follow that nnv 
element of tho original tenure was introduced into 
the sub-contracts. 

NYlicro a tenant takes from a Fnzondar, and in the 
lea so it is expressed that the tenant takes on 
Fazondari tenure, ami the terms of tho lease are not 
in themselves inconsistent with such an expression, the 
term Fazondari must be read between the parties in 
tho sense in which it has always boon understood to 
denote tho character of the tenure of the true 
Fazondar as between himself and the Government 
that is to sav, a permanent tenure. * 
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Messrs. Wadia and Desai , for the Plaint¬ 
iff. 

Mr. Jinnah (with him Mr. Strongman 
Advocate General), for the Defendants. 

JUDGMENT.—In this case I think the 

defendants must succeed on two very 
substantial grounds. The plaintiff is suing 
as a Fazendar to evict the defendants. The 
defendants claim to be permanent tenants. 

It is unnecessaiy to trace the respective title 
of the parties since there is no dispute but 
that the plaintiff derives from the original 
Fazendar and the defendants from the 
original lessee Manik Yithal. I am mnoh 
indebted to Counsel for taking me back to 
the original sources of the law iu this Presi- 
dency upon Fazendari tenure, and thus 
giving me an opportunity of analysing the 
sources of that law and tracing the confusion 
of thought and language which appears ever 
since to have characterised the common Bar 
opinion upon this topic. 

The first ground upon which I shall place 
my decision is that upon a mere construction 
of the lease, Exhibit B iu the case, dated the 
22nd of February 1S:0, I have no doubt 
whatever but that it is a permanent lease. 
The lessee takes on what is called 
Fazendari tenure, and he takes expressly 
for building purposes; and it is also 
expressed that, bis tenancy is to be co-exten- 
sive with the light of the true Fazendar over 
t he entire oart. Now, it is by the use in 
leases of this kind of such words as “Fazen- 
dun tenure” that the confusion of thought, 
to which I have alluded, becomes most 
conspicuous. I think there cannot be the 
least doubt but that the matter is iu itself 
essentially simple and would never have 
gathered so much mystery about it but that 
all true Fazendars, as far as I know, have 
never been called upon, or, if they have 
been called upon, have uever been able, to 
adduce paper title explanatory of their 
status. It is to be remembered when 1 say 
tins that, in my opinion, every one origiual- 
ly paying tax and pension was a true 
hazeudar. This dates from Aungier*s Con¬ 
vention in 1072. The effect of it was to 
confirm all Fazendars found in possession of 
lai d outside the Fort iu perpetual possession 
upon payment of a tax or peusiou, "Pen- 
sion here means royalty, uot quit-rent, 
aud those who paid peusiou only were in 
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respect of their lands virtually free holders, 
acknowledging by the payment of this 

pension royalty to the Suzerain Power. 
Some Fazendars appear to have paid both 
tax and pension and some tax only or pen¬ 
sion only. Thus it becomes perfectly clear 
that, historically and in its inception, 
r azendari tenure” is to be referred to the 
relations existing between the original 
itazendars and the Government. But even 
in the Bombay Gazetteer, as well as in com¬ 
mon parlance, ‘ Fazendari tenure” appears 
usually to be understood as confined to 
the relations subsisting between the true 
Jtazendars and their tenants. This I beli eve 
to be historically as well as theoretically 
inaccurate, but I think it is more than 
probable that these latter relations were in 
the beginning- governed much more by 
usage than by contract, and when gov¬ 
erned by usage, assumed very peculiar 
forms,, to which legal effect was sought to be 
given in the dissentient judgment of Yardley, 
* n D ° e de , m - Vorabji Dadi Santuk v. Bishop 
of Bombay (1).. . There is nothing, however, 
that 1 can see in theory to prevent a truo 
Fazendar sub-letting his land on ordinary 
principles of contract, and wherever that is 
done and those principles are discoverable 
in the document, the resultant relations 
are purely contractual and not to be 
determined by inquiry into usage. But still 
it is quite obvious that all true Fazendars 
are persons holding plots of land, probably 
acquired before the advent of the British 
Government, upon perpetual tenure subject 
only to the payment of a nominal rent to 
the Government. Every such true Fazendar 
might, of coarse, deal with the land, he so 
hel.i, as he pleased and might sub-let it just 
as any other owner of land or buildings might 
sublet his property, and it would not 
necessarily follow that any element of the 
original tenure was introduced into those 
sub contracts. This probably explains the 
dictum of Farran, J., in an uureported judg¬ 
ment (in Suit No. 262 of 1883), Purmananddas 
Jivandas v. Ardaseer Faramji , in which that 
learned Judge says:—“My experience is that 
it is used with reference to tenants holding 
under a private landlord to indicate sometimes 
an indefeasible right to hold in perpetuity 
on payment of a small quit or ground 

(1) (18481 Perry’s O. C. 498; 3 lud. Dec. (u. s.) 456. 


rent and sometimes any kind of tenure 
agreed upon between the parties.” It 
appears to me, however, that, expressed as 
it is, that sentence throws but little light, 
if any, upon the subject. If the word 
Fazendari’ indicates anything at all, that 
must be with reference to its own peculiar 
and special connotation and it seems to me 
erroneous to say that it could indicate any 
kind of tenure agreed to between the parties. 
There may be instances (and the case before 
the learned Judge was one of them) in which 
the other terms in the sub-contractsho w clear¬ 
ly that the introduction of the term ' Fazen¬ 
dari is deprived of all its special connotation, 
and is, therefore, either superfluous to or con¬ 
tradictory of the real intentions of the 
parties. Thus to talk of a tenant taking 
from a Fazendar on Fazendari tenure from 
month to month with other terms, showing 
that what was intended was purely a monthly 
tenancy, would mean no more than that the 
term Fazendari” has been ignorantly used 
and was in that connection meaningless. In 
all such cases the explanation of the introduc¬ 
tion of this word is probably referable to the 
fact that the lessor is himself a Fazendar 
and might have wished to insist upon 
reproducing that character in his own 
interest in the sub-contract. However that 
may be, a very little reflection will show 
that there cannot be two Fazendars of the 
same property at the same time, and, there¬ 
fore, it is only by the actual assignment of 
his Fazendari rights (and that is a case with 
which I am not now concerned) that a true 
Fazendar ceases to be a true Fazendar and his 
assignee assumes that character in his stead. 
But there is another sense in which the use of 
the term Fazendari” in these sub-contracts 
may have a very distinct significance for 
purposes of construction and interpretation; 
that is to say, where a tenant takes from a 
Fazendar, and in the lease it is expressed 
that the tenant takes on Fazendari tenure, 
and the terms of the lease are not in 
themselves inconsistent with such an expres¬ 
sion, I think it may safely be assumed that 
the real intention of the parties was that the 
Fazendar meant to transfer to the tenant 
upon the agreed rent exactly the same rela¬ 
tions, as between them, in which he in turn 
as Fazendar stands io the Government, that 
is to say, that in all these sub-contracts, 
whoro the Fazendar designedly gives thorn 
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upon Fazendari tenure, the term “Fazendari” 
must be read between the parties in the 
sense in which it has always been understood 
to denote the character of the tenure of the 
true Fazendar as between himself and 
the Government, that is to say, a 
permanent tenure. I have not the very 
least doubt in my own mind that that has, 
during recent years, at any rate been the 
understanding between the parties to leases of 
this kind in the Town aud Island of Bombay 
when a Fazendar sub-lets on Fazendari tenure, 
unless the other provisions of the lease make 
it quite clear that there was a different and 
contradictory intention. So that if in every 
case of a lease by a Fazendar to one who was 
not a Fazendar, the latter had been described 
in the lease as a sub-Fazendar, virtually the 
whole confusion of thought, with which this 
topic has been clouded in our law books, 
would, in my opinion, be at once dispelled. 
There is, however, one possible alternative, 
t xz.y that when the Fazendar sub-let on 
Fazendari tenure” he meant to import the 
very peculiar incidents which custom and 
usage may have attached in olden times to the 
relations existing between such sub-tenants 
and the Fazendar. But, I think, it would 
be too late now, especially in view of 
Sir Erskine Perry’s judgment, to re-open 
inquiries into what such ancient custom and 
usage may have been whenever we find the 
words “Fazendari tenure” in these sub-leases. 

Applying that reasoning to the terms of 
the present lease, it is quite clear that there 
is nothing in it contradictory to the natural use 
and meaning of the words “Fazendari tenure,” 
which it contains. The landlord Gopal 
Danaji held the land in relation to (he 
Governmeut as a Fazendar, aud, therefore, 
in perpetuity. He gives a portion of it to 
Manik Vithal on “Fazendari tenure”, that is 
to say, as between himself and Manik Vithal, 
to the latter in perpetuity. 1, therefore, have 
felt no difficulty whatever in construing 
the document of I860 as a lease in' per¬ 
petuity. I do not now dwell upon a ques. 
tiou raised at one part of the trial by 
Counsel for the defendant as to the genu¬ 
ineness of that document. It is more than 
thirty years old and it comes from proper 
custody. 1 see no reason whatever to 
doubt that it is a genuine document 
and I may add that I think the defendant’s 
position would havo been very much weaker 


without it than it now is with it ; for, 
if that document were held to be a forgery, 
then we should have to look for the origin 
of the tenancy elsewhere and might have 
to invoke the language of Exhibit A in 
the case, which is an agreement of the 
year 1859, between the same parties. There 
can, of course, be no doubt (for this is 
common ground) but that in the [year 1860 
there was a subsequent agreement of the 
22nd of February ; but if Exhibit B be 
not that agreement, then its terms are 
lost for ever, and in investigating the 
origin of the teuancy, in order to throw 
light upon its true character, I do not see 
how the Court could ignore Exhibit A. I 
will not pursue that topic any further, for, 
as I have said, I do not think that there is 
any sufficient reason to doubt the genuine¬ 
ness of Exhibit B, the lease of the 22nd of 
February 1860. 

The second ground, upon which I think 
the defendant has an equally solid defence, 
is that of limitation. As far back as 1871, 
the plaintiff gave the defendant peremp¬ 
tory notice to quit on the ground that the 
teuure was an ordinary teuaucy from year 
to year. The defendant replied virtually 
denying in toto the plaintiff’s title. There 
the denial went further than probably the 
defendant would wish to carry it now, for 
he denies that to his knowledge the plaintiff 
was a Fazendar of the laud, or had any 
right of interference with his (the defend¬ 
ant’s) occupation of it. In this case, 
however, 1 take it to be commou ground 
that the plaintiff is and always has been 
the true Fazendar of the entire oarf, of 
which the land in dispute forms a portion. 
Nevertheless, it appears to me quite clear 
that, the defendant at the same time 
repudiated, and intended to repudiate the 
plaintiff’s right to treat him as a tenant 
irom year to year ; that is to say, he 
asserted his right to a permanent tenancy, 
if not in the actual notice, at any rate by 
his subsequent conduct, of which abuudant 
evidence is forthcoming in the year 1901. 
Between 1ST5 and 1901, there is no 
e\ idence before the Court to show that the 
defendant paid to the plaintiff any rent 
whatever. It lias been oouteuded ou behalf 
of the defeudaut. that uot one anna of 
lent was paid for the whole of that period. 
Howover that may be, the defendant hae 
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never repudiated his liability to pay the 
quit-rent or ground rent of Rs. 9 a year 

which his predecessor-in-title Manik Vithal 

agreed to pay to the Fezendar under 
the ease of 1850. So that, when the 
plaintiff sued the defendant in 1901 the 
defendant so far admitted his title ’as to 
consent to pay him ground rent, on con- 
dihon that it was described as Fazendari 
at the old rate of Rs. 9 per annum’, 
stipulated for in the lease of 1860. I appre- 
hend, therefore, that there can be no doubt 
but that the defendant has established a 
prescriptive right to perpetual tenure of 
the land upon the terms originally agreed 

upon between Gopal Danaji and Manik Vithal 
in 1860. 

I will not pause upon the third ground 
of defence, which was that by the agree- 
ment of 1901, whatever may be said about 
the events which had previously hap¬ 
pened, the plaintiff accepted the defendant 
as his permanent tenant. I am by no 

means sure that that would be a very solid 
ground. 

But upon the two points I have dealt with 
I think that the defendant has well estab¬ 
lished that the plaintiff’s suit for ejectment 
fails. 

There is a prayer for three years’ arrears 
of rent, and that the defendant has never 
objeuted to pay. That amount must, 
therefore, be decreed to the plaintiff, but 
of course, that will not affect the order 
for costs, which will be the same as 

though the suit had in all respects been 
dismissed. 

Decree for the plaintiff for Rs. 27; but 

the plaintiff should pay all the costs of 
this suit. 

Attorneys for the Plaintiff : Messrs. Dikshil 
and Purshottamrai . 

Attorneys for the Defendants: Messrs. Judah 
and Soloman. 


CALCUTTA HIGH COURT. 

Civil Rule No. 174 of 1913. 
February 11, 1914. 

Present: Justice Sir Asutosh Mookerjee, 

/5 1 *’ au< ^ ^ r - 'Justice Beach croft. 
DARBARI PANJIARA and others- 
JcjDGiiENT-DEr.roiis —Petitioners 

versus 

pnwV 1 Decree-holder— and BENI 

KOr (WHO rs SAID TO BS IS POSSESSION OP THE 

WI LA , N P IN dispute) Opposite Partt. 

Xonthal Par,janas Justice Regulation V 0 f 1893 

— tr \~S oni l u,1 ril *‘ ar 0'inas Act (XXXVII of 1855 ; s . 2 
High Courts Charter Act 25 Viet C 1040 

l^Sonthal Parga nas Courts of De^g' CoileZll 

Col'S 0 f Ce '' S ^ DeP " ty Commissionc-s-IIajh 

Con, ts power of superintendence over these Courts. 

4 lie Courts of the Sub-Deputy Collector tlm cj n u 

aud *"» DepuV Commisatner n 

r bieot to the appeiiate 

to ix: 

Cted ° f r W P ,r e / -PenntenZceoon: 

Act ?861 the In(lia '‘ High Courts 

Ruie in the matter of Revenue Miscellane- 
ous Case No. 1031of 1910-11 of the Court 
ot the Deputy Commissioner of Sonthal 

Parganas and Revenue Miscellaneous Case 

No. 958 of 1910-11 of the Court of the Sub- 
Divisional Officer of Deoghur. 

Baba Surendra Nath Ohoshal, (Amicus 
Cun.v), for the Petitioner in person. 

Dr Rash Reh ary Ghosh and Babu Naresh 
Chandra Cnnha, for the Opposite Party. 

,. J DDGMENT.—This Rule raises a ques¬ 
tion of first impression as to the true scope of 

tl ° f w® lDdla “ Hisrh Courts Act, 
1861. The solutiou of the question raised 

is by no means free from difliculty, which 

has been enhanced by the circumstances 

that the petitioners appeared in person in 

support of the application. But we have 

received considerable assistance from Babu 

Surendra Nath Ghosal who acted as 

amicus curiae, and nob only placed before 

us a full and clear statement of the facts 

of the case but also drew our attention 

to the legislative provisions applicable to 
the matter. 

The facts, so far as it is necessary to 
state them for the elucidation of the question 
of law involved, may be briefly narrated. 

he petitioners were tenants under one 
Bhoti Roy in Rohini within the Sonthal 
Parganas. On the 1st April 1910 the 
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landlord obtained a decree for Rg. 82-8-0 
which was the arrear of rent due for the 
year 1315 and the first three quarters 
of the year 1316. This decree was made 
by the Sub-Deputy Collector of Deoghur. 
On the 16th January 1911 the decree- 
holder applied to the Sub-Deputy Collector 
for execution by ejectment, on the allega¬ 
tion that the judgment-debtors had no 
moveable property and previous application 
to realise the judgment-debt, by attachment 
and sale of moveables had failed. Thn Sub- 
Deputy Collector held that under these 
circumstances the judgment-debtors might 
be ejected from a portion of the holding 
and submitted the record to the Sub- 
Divisional Officer for orders on the 16th 
January 1911. On the 4th February 1911, 
the Sub Divisional Officer recorded his 
opinion that the tenants should be evicted 
from the entire holding, and with this re¬ 
commendation forwarded the record to the 
Deputy Commissioner for orders. On the 
17th February 1911, the Deputy Com¬ 
missioner sanctioned eviction from the 
entire holding. The records were then 
returned to the Sub-Divisional Officer who 
proceeded to eject the judgment-debtois and 
called upon the Sub-Deputy Collector to 
arrange for re-settlement of the lands. No 
tenant, however, came forward to take 
settlement upon payment of the arrears 
duo. The judgment-debtors also expiessed 
their inability to pay the arrears. The 
Sub-Divisional Officer thereupon ordered 
that the decree-holder might keep possession 
for one year after which the lands should 
be returned to the judgment-debtois. Sub¬ 
sequently one Beri Roy offered to take 
settlement, and his application was granted. 
The judgment-debtors thereupon objected 
substantially on the ground that this Beri 
Roy was no other than the decree-holder 
himself, but their objection was overruled 
both by the Sub-Divisional Officer and the 
Deputy Commissioner, although they offered 
to pay up tlie judgment-debt in full. We 
are now invited to set aside these proceed¬ 
ings for eviction as irregular and without 
jurisdiction. There is little room foi contio- 

versy that the proceedings have been through¬ 
out irregular. 

Under paragraph 29 of the Statutory 
Rules for the guidance of Civil Courts in 
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the Sonthal Parganas issued by the Local 
Government on the 18th August 1905 under 
section 27 of Regulation T of 1893, read 
with section 1, clause 2 of Act XXXVIt of 
1855, a tenant whose right is not saleable 
may, in execution of a decree for rent, be, 
with the Deputy Commissioner’s consent, 
evicted, and the land may then be re-settled. 

It is plain that the eviction in execution can 
be effected only by the Court executing 
the decree. This view is not affected by 
section 25 of Regulation II of 1886, which 
provides for the exemption of rniyats from 
liability to ejectment except by order of 
the Deputy Commissioner. In the case 
before up, the question of ejectment of the 
tenants from the entire holding never came 
under the consideration of the Court, execut¬ 
ing the decree. Section 25 of Regulation II 
of 1886, which was framed for the protection 
of the raiyat , was never intended to be U9ed 
to his detriment in the manner in which it 
has been applied in the case before us. The 
procedure contemplated by the Legislature 
is that the Execution Court determines 
whether or not the decree is to be executed 
by ejectment, and the safeguard is provided 
that if the Execution Couit decides in favour 
of eject menr, the order is not to be carried 
out. until it has been sanctioned by the 
Deputy Commissioner. It could never have 
been intended that the scope of the order, 
as made by the Execution Court, should be 
widened by the Deputy Commissioner ; as a 
matter of fact, this lias been done in the 
present case without any uotice to the 
raiynt . It is further plain that even after 
the Deputy Commissioner has given his 
sanction, there may be uo ejectment iu 
fact, because, if the decree is satisfied, 
it is open to the Execution Court to ter¬ 
minate the proceedings. In these circum¬ 
stances, we are of opinion that the proceed¬ 
ings for ejectment, of the petitioners have 
not been taker, in conformity with the pro¬ 
visions of the Regulation and the Statutory 
Rules or. the subject. 

I'he question now arises whether it is 
competent to this Court to interfere in the 
exercise of the powers conferred ou it by 
section 15 of the Indian High Courts Aot, 
1^61. This power of superintendence oau 
be exercised only over Courts which are 
subject to the Appellate Jurisdiction o» 
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the High Court. The question is conse¬ 
quently reduced to this, viz., whether the 
Courts of the Sub-Deputy Collector, the 
Sub-Divisional Officer and the Deputy 
Commissioners are Courts subject to the 
Appellate Jurisdiction of this Court. To 
determine this questiou, we must examine 
the constitution of these Courts as defined 
in Regulation V" of 1893 which was framed 
with a view to make provision for the ad¬ 
ministration of criminal and civil justice in 
the Sonthal Parganas. Section 7 of this 
Regulation provides for the establishment 
under the Bengal Civil Courts Act, 1837, 
of two grades of Courts, viz., the Court 
of the District Judge, and the Courts of 
the Subordinate Judges. Section 12 pro¬ 
vides for the establishment by the Local 
Government under the S'mthal Parganas 
Act, 1855 (Act XXXVII of 1855), of four 
grades of Courts, viz., the Court of the Com¬ 
missioner, the Court of the Deputy Com¬ 
missioner, the Courts of the Sub-Divisional 
Officers and the Courts of the Deputy 
Collectors not in charge of a Sub-Division 
and Sub Deputy Collectors. Section 9 of 
the Regulation defines the jurisdiction of 
the District Judge and of the Subordinate 
Judges, and restricts it to suits of which 
the value exceeds one thousand rupees, 
and which are not excluded from their 
cognizance by Regulation III of 1872. 
Section 14 similarly deals with the question 
of the jurisdiction of the Courts of the 
Deputy Collectors or Sub-Deputy Collectors, 
Sub-Divisional Officers or the Deputy Com¬ 
missioner. It is sufficient to state for our 
present purpose that a Sub-Deputy Collector 
has jurisdiction to try suits of the value of 
one hundred rupees, provided such suits are 
not cognizable either by a Court established 
in the Sonthal Pargauas under the Bengal 
Civil Courts Act or by a Settlement Officer 
under the Sonthal Parganas Settlement 
Regulation. It is consequently plain that 
there is a fundamental distinction made in 
the Regulation between the two classes of 
Courts, namely, the Courts established 
under the Bengal Civil Courts Act and the 
Courts established under the Sonthal Parganas 
Act. This distinction is accentuated by two 
circumstances. In the first place, section 2 of 
the Sonthal Parganas Act, 1855, read with 
section 9 of the Sonthal Parganas Justice 
Regulation, 1893, provides that in the trial 
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of civil suits in Courts established under the 
Bengal Civil Courts Act the General Laws 
and Regulations are to be applied, whereas 
by section 1, clause 1, of the Sonthal Par¬ 
ganas Act, 1855, the trial of suits in the 
Courts of Officers appointed under the 
Sonthal Parganas Act is removed from the 
operation of the General Laws and Regula¬ 
tions, and by section 1, clause 2, is governed 
by directions issued by the Lieutenant- 
Governor. In the second place under section 
15 of Regulation V of 1893, the Court of 
the Deputy Commissioner is constituted 
the District Court and the Court of the 
Commissioner is constituted the High Court 
in relation to all suits tried in the Courts of 
Officers appointed under section 2 of Act 
XXX7U of 1855. The position plainly 
is that the Legislature contemplated the 
establishment of two entirely distinct series 
of Courts in the Sonthal Parganas, each 
invested with jurisdiction over specified 
classes of cases to be tried according to the 
procedure prescribed for each class. In 
the case before us, as already stated, the 
suit for rent was valued at less than one 
thousand rupees, and was rightly tried in 
the Court of the Sub-Deputy Collector. 
The execution proceeding was properly 
commenced in the Court in which the suit 
had been brought and the decree made. 

In relation to that Court, the Court of the 
Commissioner is the High Court, and it is 
impossible for us to hold that the Court of 
the Sub-Deputy Collector is a Court subject 
to the Appellate Jurisdiction of this High 
Court. It has been contended that the 
market-value of the land from which the 
petitioners have been ejected may be proved 
to exceed rupees one thousand in value. 
But this is a circumstance obviously im¬ 
material for the determination of the 
question raised before us. The Sub-Deputy 
Collector had unquestionably the jurisdic¬ 
tion to entertain the suit for rent, to make 
a decree therein and to execute that decree, 
if need be, by ejectment of the judgment- 
debtors from their holding. The Court of 
the Sub-Deputy Collector in this matter 
is subordinate to the Court of the Sub- 
Divisional Officer, the Deputy Commissioner 
and the Commissioner: it cannot, in any 
sense, be deemed subject to the Appellate 
Jurisdiction of this Court. It has finally 
been argued that inasmuch as the same 
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person is appointed to act as Sub-Divisional 
Officer and Subordinate Judge, while the 
same individual is appointed to discharge 
the duties of the Deputy Commissioner and 
the Distriot Judge, their orders as Sub- 
Divisional Officer or as Deputy Commis¬ 
sioner are subject to the superintendence 
of this High Court precisely in the same 
manner as the orders passed by them in 
their capacity as Subordinate Judge or 
District Judge. this argument is obviously 
fallacious. We are concerned not with the 
individuals who preside over Courts, but with 
the Courts as Institutions or Tribunals em¬ 
powered to hear and determine contro¬ 
versies between parties litigant. From this 
Point of view, the Court of the Sub-Divisional 
Officer is entirely distinct from the Court 

of the Subordinate Judge. The case before 

us has no analogy to the coses to which 
our attention was drawn on behalf of the 
petitioners, namely, Abdul Karim v. Munici - 
pal Officer (1) affirmed by the Judicial Com- 
mittee in Municipal Officer v. Ismail (2) aud 
Rahimbai v. Mariam (3), in which the ques- 
tion arose as to the status of the Resident 

and Assistant Resident at Aden, and In the 

matter of Thomson (4), where the question 
arose as to the status of the Court of the 
Recorder of Moulmein. No useful aga i s t ftnoe 
can be deri ved from these cnsesas the question 
raised be ore us must be determined in 
view of be nature of the constitution of 
the Courts in the Sonthal Parian as estab- 
l.shed under section 2 of the Sonthal Par- 
ganas Act 1855. The view we take is in 
accord with that adopted in Ohola.n N a ff 

T, Y '“ ? Upta (5) - l) y D °ss and 
Richardson JJ„ „ n the 18th January 1909 

The result ,s that this Rule is discharged 

but we make no order as to costs. 8 ’ 

Rule discharged. 

0) 27 B. 575: 5 Bom. L. 1 {. r> 62 . 

(2j 30 B. 210; 3 A. L. J. 53; 3 (’ r t - . 

N. 185; 33 i. A. 3U (I>. U.); 8 Horn L it ' 4 ’ l 0 ,, 0 ' ' V ' 
1; 10 M. L. J. 73. U K - 4 > 1 M. L. T. 

(3) 5 Inch C’as. 807: 31 B 2B7* i*> i» 

W « a L. It. 180,14 W u 257 B °' n ' L ' 1! ' H9. 

CS) 23 Irni. L'ns. 870; lUC L j/292 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No 172 of 1913. 

April 7, 1914. 

Present: —Sir Henry Richards, Kt., 

Chief Justice, and Justice Sir P. C. Bauerji, 

Kt. 

PITAM AND OTHERS—DEFENDANTS— 

Appellants 

versus 

GAY A PRASHAD and others — Plaintiffs 

—Respondents. 

Civil Procedure Code (.-Icf V of 190SJ, O. XLI, r. 33 
—Appellate Court's power to vary decree in Javour of 
party not appealing. 

In a mortgage suit, the plaintiff got a decree sub¬ 
ject to his paying a certain amount due to a prior 
mortgagee. The plaintiff accepted tho decision and 
did not appeal, but on defendant’s appeal the Appel¬ 
late Court found that a smaller sum was due to the 
prior mortgagee: 

Held, that as tho plaintiff had not appealed against 
the decree, the Appellate Court could not reduce the 
amount due under tho prior mortgage. 

Second appeal against the decree of the 
Subordinate Judge of Farrukhabad, dated Oc¬ 
tober 4, 1912. 

F ACTS.—The facts are briefly as follows:— 

The plaintiffs brought a suit on the 
basis of certified copies of two mortgage, 
deeds, dated the 12th of May lSi>3 and 10;h 
of September 1SS0. The claim was resisted 
by one of the defendants, Ganesh Rai, a 
prior incumbrancer. He admitted the execu¬ 
tion of the bonds, but pleaded that they 
were paid up. The other defendants were 
absent. The Court of first instance held 
that although the evidence as to the loss of 
the bouds was ‘hearsay’, yet as the contest- 
ing defendant had admitted their execution, 
the plaintiffs were entitled to sue on ceiti¬ 
tled copies. The claim was partly decreed. 
The contesting defendant, Gauesh Rai, and 
one of the defendants, Pitarn, who had not 
appeared before the Court of first inst-anoe 
appealed against this decree. The Subordi¬ 
nate Judge held that the plaintiff’s story 
of the loss of both the bonds in suit was 
absurd;” but it further held that “the 
defendant-appellant who had not entered ap- 
pearance in the lower Court must, under the 
circumstances, be as well bound by the plead- 
ings of the defendant-appellant who bad 
entered such appearance.” It further in¬ 
creased the amount of the decree passed 
in respondent’s favour aud reduced the 
amount payable ou account of the mort* 
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gage held by Ganesh Rai, although 
there was no appeal or objection on behalf of 
the plaintiffs. 

Mr. Qulzari La \, for the Appellants, contend¬ 
ed that the loss of the documents not having 
been proved, the suit as against Pitam 
ought to have been dismissed in toto. Al¬ 
though Pitam had not appeared, yet the 
Court was bound to take some evidence. 
Here the Courts having found as a matter 
of fact that the loss of the bonds had not 
been proved they ought not to have al¬ 
lowed the plaintiffs to sue on a copy. 
Moreover, the Court below had no juris¬ 
diction to award the plaintiffs a larger 
amount than that decreed by the Court 
of first instance as the plaintiffs had submit¬ 
ted to that decree. Nor could for the same 
reason the amount of the mortgage-money 
due to the defendant, Ganesh, be reduced. 

Mr. A. F. Dube, for the Respondents, sub¬ 
mitted that as Ganesh had admitted the exe¬ 
cution of the bonds he could not contest 
the claim and the plaintiffs could sue on 
certified copies. The Court below was com¬ 
petent to pass any decree it thought fit to 
pass. It could do so under the provisions of 
Order XLI, rules 24 and 33. 

Mr. Qulzari Lai referred to Rangam Lai v. 
Jhandu (1). 

JUDGMENT.—This appeal arises out of 
a suit based on two mortgages, one of the 
12th of May 1888 and the other of the 10th 
of September of the same year. There was 
a prior mortgage of the 1st of March 1887 
in favour of one Ganesh whose representa¬ 
tives are the appellants other than Pitam. 
Ganesh brought a suit upon his mortgage and 
obtained a decree, in execution of which he 
in 1891 brought to sale the property mort¬ 
gaged to him and himself became the 
purchaser. To that suit the mortgagee 
under the two mortgages of 1883 was not 
a party. Ganesh claimed priority over the 
plaintiffs, who are the representatives of the 
mortgagee under the mortgages of 1888, and 
he disputed the plaintiffs’ claim also on the 
ground that the mortgages had been dis¬ 
charged. The Court of first instance found 
both the mortgages of 1888 to be genuine 
and declared that Rs. 1,287-1 was due upon 
them. It was also of opinion that Rs. 206 

(1) 11 Ind. Cag. 640; 34 A. 32; 8 A. L. J. 1111. 


was due to Ganesh upon his prior mortgage. 
That Court made a deoree for sale in the 
plaintiffs’ favour subject to their paying to 
Ganesh Rs. 206 on account of his prior mort¬ 
gage. The plaintiffs submitted to this 
deoree and did not prefer any appeal. 
Ganesh having died in the meautirae his 
heirs and Pitam, one of the defendants, who 
had not appeared in the Court of first instance 
preferred an appeal to the lower Appellate 
Court and they disputed the validity of the 
two morf-gages. It was also contended on 
behalf of the representatives of Ganesh that 
a larger sum was due to them than had been 
decreed by the first Court. The lower Appel- 
lateCourt was of opinion that the firstbondof 
the 12th of May 1888 had not been proved as 
the original document had uot been produced 
and its non-production had not been duly 
accounted for. It, however, proceeded to 
hold as against Pitam, who had not appear¬ 
ed in the Court of first instance, that the 
other bond must be deemed to have been 
proved. It was of opinion that upon the 
second bond viz., that dated 10th September 
1888, a larger sum was due to the plaintiffs 
than had been found and decreed by the 
Court of first instance, and that the amount 
payable to Ganesh was much smaller than 
Rs. 206. It accordingly made a decree in 
the plaintiffs’ favour for a larger sum than 
that decreed by the first Court on the basis 
of the bond of the 10th of September 1888 
and reduced the amount directed by that 
Court to be paid to Ganesh. This appeal 
has been preferred by Pitam and by the legal 
representatives of Ganesh. As regards Pitam 
no decree could be made unless the plaintiffs 
proved as against him the bond of the 10th of 
September 1888. The lower Appellate Court 

was of opinion that the loss of that bond had 
not been proved and, therefore, as against him 
it should have dismissed the suit, it not being 
open to the plaintiffs under the circumstances 
to adduce secondary evidence. As regards the 
amount of the bond mentioned above the Court 
was not entitled to increase the amount 
payable under it as found by the Court of 
first) instance. The learned Counsel for the 
respondents relies upon the provisions of Or¬ 
der XLI, Rule 33, of the Code of Civil Proce¬ 
dure, We are of opinion that this rule does 
not apply to the circumstances of the present 
case. We may refer to the decision of the 
. in Rangam Lai v. Jhandu (1). 
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As to the amount payable to Ganesh upon 
bis prior mortgage the plaintiffs took no 
exception to the decision of the Court of first 
instance and, therefore, the lower Appellate 
Court was, in our judgment, not entitled to 
reduce the amount found to be due to him on 
foot of his prior mortgage. The result is that 
we must allow the appeal and dismiss the 
claim as against Pitam. As against the legal 
representatives of Ganesh we must vary the 
deoreo of the Court below by restoring the 
decree of the Court of first instance with 
this modification that we reduce the amount 
of that decree to Rs. 637 and in other 
respects affirm that decree. The appellants 
will have their costs of this appeal. The 
parlies will pay and receive costs in the 
Courts below proportionately to failure and 
success. We extend the time for payment 
for six months from this date. The objections 
under Order XL1, rule 22, must necessarily 
fail and are dismissed with costs. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 269 c ,y 1912. 

August 1, 1913. 

Present:— Mr. Mittra, Offg. A. J. C. 

MIYA SAHEB— Defendant—Appellant 

versus 

^ LAlj — Plaintiff — Respondent. 

Central Provinces Tenancy Act CXI oj 1H9S), *. 40 - 

l- Unregistered mor , 
tjage Not allowed—Interpretation of Statutes 

Under section 40 of the Tenancy Act, 189S, no sal 

60100 111 le ?> ,oct of occupancy rights can bo passe 
on an nnrcpfistorprl mortgage, oven if the deed wo 
ereented before the Act came into force. 

Whore the language of the Statute is clear an 

it has tlmT’ Tr '" W ° to to it “hot".” 

it has the effect of divesting a vested right or not. 

Appeal against the deoreo of (he Disiric 
Judge, N.raar, dated 20th January 1912 
condrraing the that of the Mnnslf IWhan 
pur, dated 18th February 19H. 

\avta Atm<lrnm for the Appel 

innavr! for " ,e «e"P*»»do..t. 

JUDGMBNT.-The plaintiff sued upon a 
unregistered mortgage executed on the l 9 tl 
September ‘S9 8 . The sole defence tab" 

denial of execution. Both the Court: 



below have found the mortgage to have 
been duly executed. An attempt was made 
to question this finding, but the finding 
being purely one of fact, is binding on 
me. 


A new point, however, has been raised in 
this Court, viz., that the decree of the lower 
Court so far as it directs sale of land held in 
occupancy right contravenes the provisions of 
section 45 of the Tenancy Act, (XI of 1898), 
which came into force on the 21st October 
1898. The respondent objects to this point 
being allowed to be raised. In this case 
neither the plaint nor the decree mentions 
the right in which the fields are held. In 
the mortgage they are described as ocoup&noy 
fields. If, as I shall show later, the Legis¬ 
lature forbids the sale of certain kinds of 
property, it will be the duty of this Coart 
to see that there is no evasion of the law 
by improperly omitting from the plaint the 
tenure under which the fields are held. The 
decree passed in this case is contrary to the 
instructions given by this Court in Civil 
Circular No. 5, paragraph 3, Part 1. In 
my opinion the plaintiff should be asked 
to state the nature of the right in whioh 
the fields are held, especially as hie mort¬ 
gage, prima facte , shows the fields are un¬ 
saleable. 

The next point for decision is whe¬ 
ther section 46 of the Tenancy Act has 
retrospective effect. At the date of the 
mortgage occupanoy rights were transferable 
with the consent of the landlord. The 
mortgage was for a sum under one 
hundred rupees and did not. reqaire registra¬ 
tion. But. for the provisions of section 46 
(2), the plaintiff would have been entitled to 
a sale decree. 


I note 
transfer 
the Act, 


that section 46 (3) relates to 
made after the commencement of 
for, it says that “no occupancy 


tenant shall be entitled to sell, make a gift 
of, mortgage.his right in hie hold¬ 

ing. The question then whether snob a 

transfer made after Act XI of 1898 can be 

avoided in a Civil Court or by an application 
to a Revenue Officer, does not arise in this case. 

It remains for me to decide whether sub- 
clause (2) of section 46 applies. It is 
argued that the Legislature did not intend 
to invalidate a contiact valid at the time it 
"as entered into. This is no doubt the 
ordinary piosumption, hut where the 
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language of the Statute is clear and un¬ 
ambiguous, Courts have to give effect to it 
whether it has the effect of divesting a 
vested^ right or not. Now section 43 (2) 

says; save in pursuance of a document duly 
registered before the commencement of this 
Act, no decree or order shall be passed for 
the sale of the right of an occupancy tenant 
in his holding, nor shall such right be sold 
in execution of any decree or order.” It 
appears to me that the sale of occupancy 
right is prohibited and the only exception 
made is in favour of a person holding a 
registered instrument. It will be seen that 
no provision is made prohibiting a foreclosure 
decree being passed, whether on a registered 
or unregistered instrument. But it is clear 
that no sale decree can be passed on an un¬ 
registered mortgage. What other remedies 
the plaintiff has oh his mortgage it is pre¬ 
mature for me to decide. 

The Court of first instance will call upon 
the plaintiff to amend his plaint by describing 
the right in which the fields are held by the 
mortgagor. It will be in the discretion of 
the first Court to allow any further amend¬ 
ment of the plaint that may be applied for 
by the plaintiff. 

I reverse the decrees of both Courts and 
direct the first Court to try the suit with 
reference to the above remarks. There will 
be no order for refund of Court-fees. The 
appellant will pay the costs hitherto in¬ 
curred in all three Courts. 

Decrees reversed . 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 138 op 1912. 

January 22, 1914. 

Present :—Sir Basil Scott, Kx., Chief Justice, 

and Mr. Justice Batchelor. 
NARAYAN BALKRISHNA KULKARNI— 

Dependant—Appellant 

versus 

GOPAL JIV GHADI and others— 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908), s. 2, 0. XXVI , 
r. 11 —Issue of Commission t-o examine accounts—Not 
"preliminary decree -“Rights of parties ,” meaning of. 

Ia a suit for accounts and redemption under the 
Dekkhan Agriculturists’ Relief Aot, the Court before 
passing the decree for possession investigated 
certain questions of fact in issue between the parties 


with reference to the amounts due in respect of 
different mortgages and different plots of land, and then 
instead of making the final mortgage account itself 
referred the taking of the account to a Commissioner 

under Order XXVT, rule 11, of the Code of Civil 
Procedure: 


Held , that the issue of a Commission, or the instruc¬ 
tions which were recorded for the benefit of the 
Commissioner at the time of the issue of the Commis¬ 
sion, did not constitute a preliminary decree within 
the meaning of section 2 of the Code of Civil Proce- 
dure. 

“The rights of the parties in regard to matters in 
controversy,” referred to in section 2 of the Civil 
Procedure Code, mean general rights such as rights 
in relation to status, in relation to jurisdiction, in 
relation to limitation, in relation to frame of the suit, 
and in relation to liability to accounts, which, if 
decided, must have a general effect upon the proceed- 
ings in the suit, and can be decided preliminary to 
the investigation of the matters in dispute between 
the parties upon the merits. 

Second appeal from the decision of the 
first Class Subordinate Judge, at Ratuagiri, 
in Appeal No. 410 of 1910, dismissing as 
time-barred the appeal from the deoree passed 
by the Subordinate Judge at Devgad, in Civil 
Suit No. 84 of 1909. 

Mr. R. N. Koyajee , for the Appellant. 

Mr A. G. Des'H, for the Respondents. 


V XJ AX aJX Hi Lx L . 
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outju lu nave 


— —-- — f V/ 

an account taken under the provisions of 
the Dekkhan Agriculturists’ Relief Act of 
all transactions from the commencement in 
connection with two mortgages of the 20th 
December 1865 aod the 21st December 1863, 
and to have the amount due determined, 5 
and to obtain a decree for redemption. 

The learned Subordinate Judge on the 
30th of A iigust 1910 passed a decree for the 
plaintiff for possession of the property, 
except one survey number, free from incum¬ 
brances, the defendants having received 
profits for twenty-five years after the debt 
had been paid off. Before passing that 
decree the learned Judge had investigated 
certain questions of fact in issue between the 
parties with reference to the amounts due 
in respect of different mortgages and differ¬ 
ent plots of land. Then instead of making 
up the final mortgage acoount himself he 
as is permissible under the Civil Procedure 
Code, referred the taking of the account to 
a Commissioner. The Code provides 
Order XXVI, rule 11, that "in any suit i Q * 
which an examination or adjustment of 
accounts is necessary, the Court may issue a 
Commission to such person as it thinks fit 
directing him to make such examination or 
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adjustment;” and rule 12 (2) provides that 
“the proceedings and report (if any) of the 
Commissioner shall be evidence in the suit, 
but where the Court lias reason to be dis¬ 
satisfied with them, it may direct such 
further inquiry as it shall think fit. In 
the present case the work of the Commis¬ 
sioner appears merely to have been the 
ascertainment of the figures based upon the 
facts found by the Subordinate Judge, and 
the figures having been furnished by the 
Commissioner, and neither party objecting, 
the Court found the fact to be that the whole 
debt had been paid out of the profits of the 
mortgage-property, and passed the decree 
already referred to. 

From that decree an appeal was preferred 
to the first class Subordinate Judge, with 
appellate powers, and a preliminary objection 
was taken that the appeal was time barred, 
inasmuch as time ran from the date when 
the Court, issued the Commission to the 
Commissioner to take the account on the 
ground that the issue of a Commission or 
the instructions which were recorded for the 
benefit of the Commissioner at the time of 
thb issue of the Commission constituted a pre¬ 
liminary decree within the definition of sec¬ 
tion 2 of the Civil Procedure Code. This 
preliminary point found favour with the 
Appellate Court and the appeal was accord¬ 
ingly dismissed, because the matters decided 
by the Subordinate Judge on the question 
in issue between the parties were decided 
in fact by the 15th of August when he 
issued his directions to the Commissioner. 

The learned Judge of the Appellate Court 
held the decision of the 15th of August to 
be the formal expression of an adjudication 
which, so far as regarded the Court of the 
Subordinate Judge, conclusively determined 
the rights of the parties with reg ird to the 
manner in which accounts should be taken , and 
was, therefore, a preliminary decree within 
the meaning of section 2 of the Code, and 
as such was appealable. The words “with 
regard to the manner in which accounts 
should be taken” appear to have been selected 
from a judgment of this Court in Krishnaji 
Sakharain Kulkarni v. Maruti. App i (1), but 
they wore selected without due regard to the 
question which was before the Court in that, 
case. The question was as to the status of the 


plaintiff, whether he was entitled to the 
special rights of the favoured class under 
the Dekkhau Agriculturists’ Relief Act in 
the matter of demanding accounts from the 
mortgagee. It was a decision with regard 
to the general right of the plaintiff and the 
general liability of the defendant, without 
reference to particular questions of fact 
which might be in issue between the parties 
in an investigation of the merits of their 
particular cases after it had been decided 
what law was applicable to them. In apply, 
ing the definition of the Civil Procedure 
Code of 1908, section 2, it will be found 
that in the reported cases in this Court the 
rights, of the parties in regard to matters 
in controversy are taken to mean general 
rights such as rights in relation to status, 
in relation to jurisdiction, in relation to 
limitation, in relation to frame of the suit 
and in relation to liability to account, which, 
if decided, must have a general effect upon 
the proceedings in the suit and can be de¬ 
cided preliminary to the investigation of the 
matters in dispute between the parties upon 
the merits. 

In the present case what was decided on 
the 15th of August at the time of the issue 
of the Commission was not any general 
question of right, such as had been referred 
to, but merely a number of different points 
in dispute upon the merits of the case 
between the parties. The learned Judge 
passed no decree upon the merits. He was 
waiting for the Commissioner to send in his 
calculation which would form an item in the 
evidence to be taken into consideration before 
framing the decree. 

We, therefore, think that the learned 
Judge of the Appellate Court was iu error 
in dismissing this appeal, for there was 
nothing in the Code which prevented him 
from entertaining it. inasmuoh as there was 
not a preliminary decree within the mean¬ 
ing of section 97. We, therefore, set aside 
the decree and remand the case to the 
lower Appellate Court for disposal on the 
merits. 

Costs, cos's iu the appeal. 

Decree set aside 


(1)7 I ml. Can. 900; 12 Horn. L. 1 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 250 of 1913. 

April 7, 1914. 

Present: —Mr. Justice Rafique and 
Mr. Justice Piggott. 

RAM DATAL and another—Plaintiffs— 

Appellants 

versus 

SURAJ MAL and others—Defendants — 

Respondents. 

Hindu, Law—Sale by father of joint family property — 
Part consideration not antecedent debt or for legal 
necessity—Cancellation of sale-deed—Son not bound 
to pay whole consideration. 

A son in a joint Hindu family can ask for the setting 
aside^of an alienation made by his father, provided the 
consideration for the alienation is not an antecedent 
debt or for legal necessity. Therefore a sale-deed, 
the consideration of which is partly antecedent debt 
and party an advance made to the father which is 
neither an antecedent debt nor for legal necessity, can 

i . caDCe lled only on the payment of that portion 
which is an antecedent debt. 

Manbahal Rai v. Gopal Misra, A. W. N. (1901) 57, 
Ram Dial v. Ajodhia Prasad, A. W. N. (1906) 40; 
3 A. L. J. 81; 28 A. 328; Chandra Deo Singh v. Mata 
Prashad 31 A. 176; 6 A. L. J. 263; 1 Ind. Cas. 479, 
referred to. 

Hasmat Rai v. Sunder Das , 11 C. 396, not followed. 

Second appeal from the decision of the 
Subordinate Judge of Shahjahanpur, dated 
29th November 1912. 

Mr. Mohammad Ishaq , for the Appellant. 

Mr, Benoae Behan , for the Respondents. 

JUDGMENT.—The facts which have 
given rise to this second appeal are as 
follows:— 

One Ganga Ram had three sons namely, 
Ram Dial, Badam, and Bansi who were at 
one time joint with him. The family owned, 

1 biswa, 10 biswansis , 16 kachwansis and 13 
nanwansis-sh&TQ in Mauza Semri which stood 
recorded in the name of Ganga Ram. Prior 
to 1901 Ganga Ram executed a hypothecation 
bond in respect of 6 biswansi- share in favour 
of one - Balkishun. Balkishun obtained a 
decree on the basis of his bond and in 
execution of that decree had the mortgaged 
property proclaimed for sale. On the 26fch 
of February 1901 Ganga Ram executed a 
hypothecation bond in favour of Shib Sahai for 
Rs. 200, the consideration of which was said 
to consist of Rs. 128-12-0 for a prior debt due 
to Shib Sahai and Rs. 71-4 taken in cash for 
the payment of the decree of Balkishun. The 
bond of 2oth February 1901 was given prior 
to the sale of the property in execution of the 
decree of Balkishun. Ganga Ram did not 
pay off that deoree and the property was 


sold and purchased in the name of Bansi who 
was at the time a minor. In 1903 Shib Sahai 
obtained a decree for sale on the basis of his 
bond of 1901. In 1906 Ram Dial plaintiff, 
appellant No. 1, brought a suit in the Court 
of the Munsif of Sahaswan against Shib 
Sahai, Ganga Ram, Badam and Bansi for a 
declaration that the entire property recorded 
in the name of Ganga Ram was ancestral 
property out of which Ram Dial was in 
possession to the extent of jfch as his share 
and for a further declaration that the debt of 
Shib Sahai was fictitious and was not binding 
on him (Ram Dial). The latter was successful 
in his suit. Subsequently Shib Sahai obtained 
a decree under section 89 of Act IV of 1882 
in respect of f ths of the property hypothecated 
to him releasing the jth as the share of Ram 
Dial. 15 biswansis out of the 1 biswa -share 
hypothecated to Shib Sahai were put up to 
sale in execution of his decree. But before 
the sale could take place Ganga Ram executed 
a sale-deed on the 15th of March 1910 
in respect of 4 biswansis out of the said 15 

biswansis in favour of Suia.j Mai and Rewa 

• 

Ram, the sons of Shib Sahai, in lieu of Rs. 600. 
It was said in the sale-deed that out of this 
consideration money of Rs. 600 the sura of 
Rs. 409-3 was to be appropriated towards 
the decree of Shib Sahai, and the rest, 
namely, Rs. 190-13 was to be paid to the 
vendor. According to the endorsement of 
the Sub-Registrar the Sum of Rs. 190-13 
was paid in cash to Ganga Ram. On the 
27th of Mar oh 1911 Ram Dial alone institut¬ 
ed a suit in the Court of the Munsif of 
Sahaswan for the cancellation of the 
sale-deed of 15th March 1910 and for the 
recovery of possession of the 4 biswansis 
oonveyed by sale. He impleaded as defend¬ 
ants in the suit the vendees as also Ganga 
Ram and his two other sons and two other 
persons who were said to have brought a suit 
for pre-emption. Ram Dial stated in his 
plaint that he, his father and brothers 
formed a joint undivided Hindu family, that 
the property recorded in the name of Ganga 
Ram was the joint ancestral Zemindari 
property, and that the sale made by Ganga 
Ram was made without any legal necessity 
and for no consideration and was not, there¬ 
fore, binding on him and was null and void. 
The principal defence was made by the 
vendees who denied the joint character of 
the family and in the alternative maintained 
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the validity of the sale-deed, on the plea 
that it was made for legal necessity by 
Ganga Ram as the heal of the family who 
as suoh was according to Hindu Lvwaul 
statutory enaotrnents competent to sell 
the property iu sait. They further plead¬ 
ed that the sale could net be set aside 
under the law. During the pendonoy of the 
suit, the other so.ts of Ganga Ram, namely, 
Bansi and Badam, were taken out of the 
array of defendants and include 1 in that 
of the plaintiffs on their own application. The 
learned Munsif held that the family was 
joint and that the sale could be set aside 
but only on payment by the plaintiffs of 
the whole consideration of Rs. 600. He 
farther held that the sum of Rs. 409*13 

constituted an antecedent debt and the remain¬ 
ing sum of Rs. 190-3 was neither an antece¬ 
dent debt nor borrowed for legal necessity. 
But he thought it iuequitable to order 
cancellation of the sale on the payment of 
the amount of the antecedent debt only. Two 
of the plaintiffs preferred an appeal to the 
District Judge and the defendants-vendees 
filed cross-objections. In their cross-objec¬ 
tions the defendants-vendees did not challenge 
the joint character of the family. All that 
they contended for was that the burden of 
proving that there was no legal necessity 
for Rs. 190-3 lay on the plaintiffs and that 
the sale could not he cancelled. The learned 
Judge agreed with the first Court. in holding 

that the sum of Rs. 409-13 was the 
only sum which could he said to he an 
antecedent debt and that the balance was 
not borrowed for legal necessity. He, 
however, disagreed with the first Court us to 
the payment of which the sale was to he 
cancelled. He was of opinion that the sale 
should be cancelled on payment, by the 

plaintiffs of Rs. 409*13 instead of Rs 600. 

The decree of the first Court was modified 
accordingly. The plaintiffs have come up to 
this Court in second appeal and the defend¬ 
ants vendees have filed crossobjections. 
The plaintiffs contend that the sum of 
Rs. 409*13 does not constitute an antecedent 

debt inasmuch as in a prior litigation 
between Ram Dial and the father of the 
defendants-vendees and some others, it was 
found that, the bond of 2 >fch February 1901 
was fictitious and without consideration. 
That finding is said to conclude the question 
as to the character of the debt, in other 


words it is a matter which is res judicata 
between the parties. In support of this 
contention the judgment of the Munsif of 
Sahaswan, dated the 6th of September 1906, 
is relied upon. It is true that in one place 
in that judgment the learned Munsif does 
remark that the bond of 26th February 1901 
is fictitious. But the operative part of his 
judgment is as follows: 

“The bond of defendant No. 1 is without 
consideration so far as plaintiff is concerned 
and was intended to benefit defendants Nos. 3 
and 4 at the expense of the plaintiff.” On this 
finding we are unable to say that the question 
as to the character of the bond of 26th 
February 1901 is res judicata in the sense 
in which the appellants contend. We, there¬ 
fore, hold that the appeal fails. As to the 
cross-objections the contention that the sum 
of Rs. 190-3 was borrowed for legal necessity 
is not sound. It raises a question of fact which 
is disposed of by the finding arrived at by 
the two lower Courts against the aefendants- 
vendees. The next point urged is that under 
the law the sale-deed in question cannot be 
set aside on payment of part of the considera¬ 
tion only. It is contended that the sons of 
Ganga Ram by reason of their pious duty are 
bound to pay the whole debt of their father, 
and the creditor of their father can, by a 
separate suit, proceed against him and after 
obtaining a decree can bring the entire 
property to sale in satisfaction of the debt. 
Under these circumstances it is said that it 
will be better to allow the cancellation of 
the sale on payment of the whole of the 
consideration. In support of this contention 
the case of Hasmat Rai v. Sunder Dat 
(l) is relied on. That case, no doubt, supports 
the contention of the defendants-vendees. 
But in this Court it has always been held 
that a son in a joint Hindu family can ask 
for the seltiug aside of an alienation made 
by his father provided the consideration for 
the alienation is notan antecedent dsbt or 
for legal necessity. We will refer to two 
cases vis., Manbah il Rai v. Qapal Misra (2) 
ami Rum Dial v. Ajudhia Prasad (3) which 
seem to us in point. The same principle seera9 
to follow from the judgment of the majority 
of the Judges in this Court [Chandradeo 

U) 11C. 396. 

UM A. \Y. N. (1901) 57. 

(3) A. \V. N. 1906 ) 40; 3 A. L. J. SI, 28 A. 328. 
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Singh v. Mata Prasad (4)]. We, therefore, 
disallow the contention of the respondents 
and reject the cross-objections. The result 
is that both the appeal and the cross¬ 
objections fail, we dismiss them with costs 
including in this Court fees on the higher 
scale. As for the payment of Rs. 409-13 
by the plaintiffs we extend time to three 
months from to-day. In default of payment 
within that period the plaintiffs’ suit will 
stand dismissed with costs. 

Both appeal and cross-objections dismissed. 

(4) 31 A. L76; 0 A. L. J. 263; 1 Ind. Cas. 479 

(F. B.J. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 733 of 1910. 

June 27, 1911. 

Present :—Mr. Stanyon, A. J. C. 

MUKUNDRAM and others—Plaitiffs— 

Appellants 

versus 

DAYARAM and others—Defendants— 

Respondents. 

Eviednce Act (I of 1872), s.34— Interpretation—Boole 
—Books of account—Regularly kept. 

An entry to be admissible in evidence under sec¬ 
tion 34 of the Indian Evidence Act must be shown to 
be in a book , that book must be a book of account, and 
that account must be one regularly kept in the course 
of business. 

(a) The term ‘book’ may properly be taken to 
signify ordinarily a collection of sheets of paper 
bound together with the intention that such binding 
shall be permanent and the papers used collectively 
in one volume. 

( b) A book which merely contains entries of items, 
of which no account is made at any time, is not a 
book of account for the purposes of section 34. The 
legislature did not intend to include in that cate¬ 
gory any record in which there is no process of 
reckoning. 

(c) The fact of regular maintenance and general 
accuracy of account-books, if not admitted, must be 
formally proved by the evidence of some person 
competent to speak to the facts. 

The evidential value of account books will, of course, 
depend upon their formality and the checks against 
fraud secured by the method of keeping them, but 
that is not to be confused with admissibility. As 
regards admissibility section 34 makes no difference 
between the cash-books and ledgers of a large Bank, 
and the day-book of a house-keeper. The difference 
lies in the weight to be given to the entries therein. 

Appeal against the decree of the District 
Judge, HoshaDgabad, dated the 10th October 
1910, reversing that of the Subordinate Judge, 
Hoshaugabad, dated the 12th May 1910. 


Mr. F. W. Billon , for the Appellnts. 

Mr. J. Mittra, for the Respondents. 

JUDGMENT. 

* * * * In the present case the 

documents produced by the witness Damodhar 
(D. W. No. 12) were tendered in the first 
Court and admitted in the lower Appellate 
Court as books of account kept in regular 
course of business, entries wherein were 
admissible under section 34. If, therefore, 
the documents were not proved to be account- 
books regularly kept in course of business 
their admission was illegal, because proof of 
the entries therein would be in violation of 
section 21 of the Evidence Act. There 

appears to be so much misapprehension in 
the Courts below as to the scope and applica¬ 
tion of section 34 of that enactment, that 
it may serve some purpose to pause and 
examine its provisions before applying them 
to the facts of this case. The remarks of 
their Lordships of the Privy Council in 
Jaswant Singh v. Sheo Narain Lai (1) 
are instructive as to the variety in 

account-books. Some may be, as described 
by the Subordinate Judge in the above 
case, of no evidential value, but merely 
a man’s private record, prepared by 
him, as may, be in accordance with his 
pleasure or convenience. “Other accounts 
may be so kept, and may so tally with 
external circumstances, as to carry conviction 
that they are true. And,” their Lordships 
continue, “the Evidence Act, section 34, 
therefore, enacts that entries in books of 
account regularly kept in the course of 
business shall be relevant evidence, though 
not sufficient of themselves to charge any 
person with liability.” I he admission of 
such entries on behalf of a person making 
them is an exception to the general rule 
laid down in section 21 of the Act. Such 
entries were not admitted in English Common 
Law unless they happened to be against the 
interest of the person making them or were 
made in the course of business by deceased 
persons. (Taylor’s Evidence, page 709; 
Best’s Evidence, paragraphs 501, 503; 

Roscoe’s N. P. Evidence, 60-62.) But Equity 
Courts have gradually enlarged the excep¬ 
tion, and regularly kept books of account 
have been accepted by them as evidence for 
many years, and now the rules of the 
Supreme Court recognize the justice and 

(I) 16 A. 167 p. i61; 21 I. A. 6. 
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expediency of this practice* (0/. Order 
XXX, rule 7, of the rules of the Supreme 
Court, 1897, as amended by the Rules of 
July 1902). It is recognized that to use a 
system of regular accounts to sustain a 
particular fraud is so difficult and dangerous 
a procedure, that the Courts may guide 
their decisions by using entries in such a 
system, truth and accuracy and contempo¬ 
raneous record being almost indispensable 
for the due carrying on of such accounts. 
In the case above cited their Lordships of 
the Privy Council found “a cash-book, a 
bill-book, and a ledger, all referring to 
one another.” An examination showed cor¬ 
respondence to be exact in some items, and 
they remarked: “It must be confessed that 
to forge elaborate accounts extending over 
six years, or even to insert new sheets in 
ouch accounts, would be a most dangerous 
undertaking, and to make the different 
books correspond exactly would be a task of 
almost, insuperable difficulty." 

I have written enough to show that the 
words in section 34 of the Evidence Act, 
“books of account, regularly kept in the 
course of business” are of the first import¬ 
ance in giving effect to the principle 
embodied in the section. That principle is 
to admit only such statements recorded by 
a party in his own behalf as by their 
nature and circumstances are ordinarily 
beyond his power to tamper with, undis¬ 
covered, for the purposes of a particular 
case. Therefore when an entry of that 
kind is tendered, it must bo shown to be in 
a book , that book must bo a book of account , 
aud that account must be one regularly kept 
in the course of business. These essentials 
require to be carefully observed in this 
country where written fraud and forgery aro 
extremely common, and the responsibility 
of keeping accounts for the benefit of others 
is honoured in the breach lather than the 
observance—e. p., by money-lenders, mort¬ 
gagees in possession, lambardurs who collect 
for co-sharets, persons in possession of landed 
property whereof the title is in dispute or 
litigation. 

First., then, what is a ‘book?’ In its ordi¬ 
nary sense if signifies a collection of sheets 
of paper bound together in a manner which 
cannot be disturbed or altered except by 
tearing apart. The binding is of a kind 
which is not intended to bo moveable in the 



sense of being undone and put together 
again. A collection of papers in a portfolio, 
or clip, or strung together on a piece of 
twine which is intended to be untied at 
will, would not, in ordinary English, be 
called a book. But so narrow a signification 
would not do in ludia, where accounts are 
often kept on sheets of paper laced or 
threaded together in a manner which allows 
removal of any sheet at any time by the 
untying of a knot. Of this class are the 
bnhis of practically every Marwari banker 
in India. The definition of book’ given iu 
t-ho English Copyright Act, 1845, seotion 3, 
is that the term means and iucludes every 
volume, part or division of a volume, pam¬ 
phlet, sheet of letterpress, sheet of music, 
map, chart, or plan separately published." 
This is a special definition for the conveni¬ 
ence of using a single word to answer the 
purpose of a particular Act, and would 
obviously misrepresent what the Legislature 
had in mind when euacting section. 34 of 
the Indian Evidence Act. It may be pointed 
out. that even t-ho Marwari bnhis , though 
capable of being unbound without damage, 
are not made in that, form for that parpise, 
but, wlieu properly kept, are paged and 
intended not to be taken apart at any 
time for any purpose. 1 think the term 
book’ iu section 34 aforesaid may properly 
be taken to signify, ordinarily, a collection of 
sheets of paper bound together with the 
intention that such binding shall be per¬ 
manent. and the papers used collectively in 
one volume. It is easier, however, to say 
what, is not a book for the purposes of seotion 
34; and 1 have no hesitation iu holding that 
unbound sheets of paper, in whateverquautity, 
though filled up with one continuous accouut, 
are not a book of accDuut within the purview 
of section 34. The documents admitted on 
to this record by the lower Appellate Court 
are not. a book or books, aud, therefore, the 
eutries upon them were illegally admitted in 
evidence. 

U hen the article produced is a book we 
have still to see that it. is a book of account, 
lor that- is the only kiud of book to which the 
section opens the door of relevaut evidenoe. 
1 nni alive to the dictum of the Privy Coaucil 
in Deputy Commissioner of Bara Banki v . Ram 
I arshad (2) disapproving of the dictum of 


(-) 27 0. 118, 2fi I. A. 254j 4 C, W. N. 417, 
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West, J., in Munchershaw Bezonjiv. New Dhurum - 
sey Spinning and Weaving Company (3), as 
giving too limited a meaning to the section. Bat 
there is nothing in that case which gives any 
undue extension to the word ‘account’ beyond 
its usual significance. To account is to reckon, 
and 1 am unable to conceive any accounting 
which does not involve either addition or 
subtraction or both of these operations of 
arithmetic. A book which contains 

successive entries of items may be a good 
memorandum* 1 book: but until those entries i 
are totalled or balanced, or both, as the case ^ 
may be, there is no reckoning and no account.: 
In the making of totals and striking of balances 
from time to time lies the chief safeguard 
under which books of account have been 
distinguished from other private records as 
capable of containing substantive evidence on 
which reliance may be placed. A private diary 
may be most regularly kept and contain 
records of facts, contemporaneously made, of 
the utmost value. It may be used for contra¬ 
dicting or corroborating a witness or refreshing 
his memory and the like under sections 141, 
157, 159 and others of the Evidenoe Act; 
for such user does not make the documeut 
itself evidence. [Cf. Ramji v. Rangayya 
(4)]. It may also come in under section 
32 (2) if the requirements of that section are 
satisfied. But no entry in such a diary can 
be filed as documentary evidence of the facts 
stated in it in favour of the person making 
the entry if he is a party to the suit. It 
would be excluded by section 21 of the Act, 
and section 34 provides no exception in favour 
of it. The reason for such differentiation 
between a private diary and a private account 
is manifest. An account, regularly kept, 
necessarily results in a continuity which makes 
fraudulent addition extremely difficult and 
dangerous: it is a chain of forged links into 
which the subsequent interpolation of a link 
of forgery without discovery is almost 
impracticable. The man who wishes to 
defraud his neighbour generally avoids keeping 
regular accounts, or, having kept them, 
suppresses them. The labour of weaving 
falsehood with truth in regularly kept 
accounts is too great and continuous to be 
popular, because of the mathematical 
connection running through them. But 


these safeguards of truth are entirely absent 
in the most regularly kept of private diaries, 
and subsequent interpolations, to meet an 
unexpected demand and facilitate fraud, are 
generally possible without difficulty ’ and 
danger of discovery. It is clear that the 
Legislature, which guides itself by human 
experience, had such considerations before 
it when it enacted, by section 34, an exception 
to section 21, in favour of books of account. 
I am, therefore, of opinion that the Legislature 
did not intend to include in that category 
any record in which there is no process of 
reckoning. Therefore, a book which merely 
contains entries of items, of which no account 
is made at any time, is not a book of account 
for the purposes of section 34. The papers 
produced by D. W. No. 12 in this case are 
entirely devoid of totals and balances. There¬ 
fore, the entries in them never ripened into 
accounts , and such entries —which could 

obviously be fraudulently added to or penned 
through at any time without hindrance or dis¬ 
covery—are not admissible uuder section 34. 

Finally, when we have got books of account, 
properly so called, we must see that they 
have been regularly kept. This does not 
mean, as is frequently supposed, that they 
must be maintained in a particular form 
favoured by bankers—usually called the 
mahajani system. Their evidential value will, 
of course, depend upon their formality aud the 
checks against fraud secured by the method of 
keeping them; but t hat is not tobe confused with 
admissibility. A single account-book, how¬ 
ever simple, if regularly kept, will be admis¬ 
sible. As regards admissibility, section 34 
makes no difference between the cash-books 
and ledgers of a large Bank, and the day¬ 
book of a house-keeper. The difference lies in 
the weight to be given to the entries therein. 
But, where the fact of regular maintenance 

and general accuracy of account-books is not ad¬ 
mitted, it must be formally proved. In Dwarka 
Boss v. Jankee Doss (5) their Lordships of the 
Privy Council pointed out that “the regular 
proof of books and accounts requires that the 
clerks who have kept those accounts, or some 
person competent to speak to the facts, should 
be called to prove that they have beeu regular- 
ly kept, and to prove their general accuracy.” 

In the present case nothing of the kind has 
been done, and the record of the first Court 

(5) 6 M. I. A. S8 at p. 98; 19 EDg. Rep, 33. 


(3) 4 B. 576 at p. 583. 

(4) 1 M. II. 0. R. 168. 
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endorsed on the accounts that they are 
unproved is a perfectly correct record. There 
is frequently confusion in the Subordinate 
Courts as to how an account-book should be 
proved and used under section 34 aforesaid. 
It is a common practice to call a witness and 
examine him, as to the particular items 
sought to be proved, by getting him, as it 
were, to read them out to the Court, some¬ 
times when he has no personal knowledge 
concerning them and they are not in his 
handwriting. Mean while, it is taken for grant¬ 
ed, without formal proof, that because the 
book is the khata or rokar of some firm, it is 
regularly kept. The questiou whether or not a 
book is regularly kept is one of fact, to be prov¬ 
ed (if not admitted), according to the circum¬ 
stances of each case. Where an entry is pro¬ 
perly admitted it is mere waste of time to have 
its contents repeated out of the mouth of a 
witness who merely reads it and cannot 
supplement it with his personal knowledge. 
Use of an entry to refresh memory is one 
thing: its proof as substantive evidence 
under section 34 is auother; but this 
distinction is constantly lost to sight by 
Judges and practitioners. A clerk called as 
a witness may depose:—“I remember paying 
out Us. 100 as a loan to the defendant some 
time last year. Having now refreshed my 
memory from an entry made at the time in 
my master’s cash-book I can state that the 
date was the 15th June 1910.” This is not. 
a case of evidence under section 34 of the 
Evidence Act. But. suppose the account- 
book had been produced and the entry 
tendered in evidence. Then the deposition of 
the clerk might have been in these terms: — 
I know the defendant. I lemember that 
he came to my master’s slop and borrowed 
some money last year. I cannot remember 
the amount lent or the date of the loan 
though I saw the money paid, 
another clerk make an eutry of 
my master’s cash day-book. 

(Exhibit A) shown to me is that in which 
the entry was made. It. is regularly kept. 
Transactions are entered as they occur, and 
the lo.k is totalled and balanced every day, 
and entries carried into a ledger once a 
week. This book (Exhibit B) is the ledger 
for last year and the entry of defendant’s 
oan should be in it.” Upon this testimony 
the Couit, would be jnstilied in admitting 
the entries tendered by the plaintiff ami 


1 also saw 
the loan in 
This book 


using them to corroborate the witness, and 
prove the amount and date of the loan. 
It. would ba waste of time aud miss the 
point of section 34 to get the witness to give 
oral evidence of the contents of the entries 
by reading them our. Once they are qualifi¬ 
ed for admission under section 34, the Court 
itself can read them and use their contents 
for its information. 

For the reasons I have given I hold that 
the documents admitted by the lower Appel¬ 
late Court are not account-books at all, and 
there is no proof that they were regularly 
kept. Their admission in evidence was, 
therefore, illegal, and the finding of the 
lower Appellate Court on the basis of 
them is bad. That finding is, therefore, 
set aside, and the fiuding of the first Oourt 
restored on the question of the alleged 
re-payments for which defendant claimed 
credit. 


CALCUTTA HIGH COURT. 

Civil Rules Nos. 110 to 117 op 1913. 

February 20, 1914. 

Present : — Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beaohoroft. 

UMA CHARAN MANDAL and others— 
Appellants—Petitioners 

versus 

MIDNAPORE ZEMINDARY COMPANY- 

RESPONDENTS—Opposite Party. 

High Courts 4 of. (24 ij* 25 Viet. G. 10-0, *. 15 
—Chota Nagpur tenancy Act (VI B. C. of 1908,), s. 85 

— Jurisdiction — High Court's power of superintendence 

— Proceedings for settlement of fair rent before Revenue 
Officer. 

The High Court has no jurisdiction to exercise the 
power of superintendence it possesses under section 15 
of the Indian High Courts Act, 1861, in relation to a 
proceeding for settlement of fair rents before a Re¬ 
venue Otlieer under section S5 of the Chota Nagpur 
Tenancy Act of 1908. 

Rules in respect, of proceedings be.ore the 
Settlement Officer of Chota Nagpor under 
section S5 of the Chota Nagpur Tenauoy 
Act, 190S. 

Babu Khetra Mohan Sen, for the Peti¬ 
tioners. 

Baba Jogesh Chandra Uoy, for the Opposite 
Party. 

JUDGMENT. — This Rule raises a ques¬ 
tion of first impression as to the jurisdiction 
of ibis Court to exercise the power of super¬ 
intendence it possesses under aectiou 15 of 
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the Indian High Courts Act, 1851, in relation 
to a proceeding for settlement of fair rents 
before a Revenue Officer under section 85 
of the Chota Nagpur Tenancy Act, 1908. 
The circumstances under which the question 
has been raised for decision may be briefly 
narrated. 

The opposite party commenced a suit for 
recovery of possession of lands in the occupa¬ 
tion of the petitioners as under-tenure-holders 
on the allegation that they were purchasers 
of the superior tenure at a sale for arrears 
of rent, and as such were entitled to avoid 
all under-tenures granted after the creation 
of the tenure. The District Judge has held 
that the plaintiffs are not entitled to avoid 
the under-tenures, but he has given them a 
declaration that they are entitled to enhance 
the rent payable. The defendants have 
appealed to this Court against the decree 
of the District Judge and the plaintiffs* 
respondents have preferred a cross-appeal. 
During the pendency of the appeal in this 
Court, the plaintiffs have instituted pro¬ 
ceedings in the Court of the Settlement 
Officer of Chota Nagpur for settlement of 
fair rents under section 85 of the Chota 
Nagpar Tenancy Act, 1908, and for enhance¬ 
ment of the rent of the under-tenure from 
Rs. 1-4 a year to Rs. 4 8-0 a year. The 
defendants have applied te this Court for 
an order upon the Settlement Officer to stay 
the trial of the proceedings instituted before 
him pending the determination of the appeal 
and cross-appeal preferred to this Court. 
It is urged on behalf of the petitioner that 
if the appeal succeeds, the proceedings for 
the settlement of fair rent* will become 
nugatory, and that the same result will 
follow if the cross-appeal succeeds aud 
the plaintiffs become entitled to a decree for 
ejectment; in other words, fair rent may 
have to be assessed only in the contingency 
of the failure of both the appeal and the 
cross-appeal. It has been contended under 
these circumstances that it is obviously desir¬ 
able that the question of the settlement of fair 
rents should not be investigated during the 
pendency of the appeal and the cross-appeal 
in this Court. This position has not been 
seriously controverted by the plaintiffs* 
oppostite party. But it has been argued 
on their behalf that this Court lias no 
jurisdiction to issue any direction to the 


Settlement Officer in respect of the proceed¬ 
ings under section 85. 

It is plain that if this Court is competent 
to give any directions to the Settlement 
Officer in respect of the proceedings instituted 
before him, it can do so only in exercise of 
the power of superintendence vested in it 
by section 15 of the Indian High Courts 
Act, 1861. This power of superintendence 
can be exercised only over Courts which are 
subject to the Appellate Jurisdiction of the 
High Court. The question consequently 
arises, whether the Court of a Revenue 
Officer in which a proceeding for settlement 
of fair rents has been instituted under section 
85 of the Chota Nagpur Tenancy Act is a 
Court subject to the Appellate Jurisdiction 
of this High Court. Sub-section 4 of seotion 
85 provides that when a settlement of rents 
is made, an appeal shall lie from such settle¬ 
ment in the prescribed manner and to the 
prescribed officer. Clause 8 of sub section 
2 of section 264 authorises the Local Govern¬ 
ment to make rules with a view to prescribe 
the officer to whom and the manner in which 
appeals shall lie from orders or directions 
passed by Revenue Officers under section 
85. On the 18th June 1909, the Local 
Government framed Rules to the effect that 
when rent has been settled by an Assistant 
Settlement Officer, the appeal shall lie to 
the Settlement Officer to whom the Assistant 
Settlement Officer is subordinate, and when 
rent has been settled by a Settlement Offioer 
himself, the appeal shall lie to the Com¬ 
missioner. It is plain consequently that 
where, as here, the proceeding for settlement 
of fair rent is instituted in the Court of 
a Settlement Officer that Court is subordinate 
to the Commissioner. Our attention has 
not been drawn to any statutory provision 
or rule which makes the Commissioner or 
the Settlement Officer subordinate to the 
Appellate Jurisdiction of this Court. For 
the purpose of the application of the power 
of superintendence vested in this Court under 
seotion 15 of the Indian High Courts Act, 
it is not necessary that an appeal should lie 
to this Court in the very proceeding in which 
the power of superintendence is invoked; in 
fact, if the party aggrieved is entitled to 
relief by way of appeal, it is not necessary 
for him to invoke the exercise of the power 
of superintendence. To take one illustration 
an appeal to this Court is barred under 
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section IC2 of the Civil Procedure Code of 
1908, when the amount or value of the 
subject-matter of a suit of the nature cogniz¬ 
able by a Court of Small Causes does not 
exceed five hundred rupees: in such acase if 
the suit has been tried by a Court subject to 
the Appellate Jurisdiction of this Court, the 
exercise of our power of superintendence 
may be invoked [ Shamdanee v. Bhoioo Ram 
(1), Ramabai v. Trimbak Oanesh Desai( 2)] 
provided that the case is of such a nature as 
to require the interference of this Court in 
the exercise of its extraordinary powers. 
But where a Court is made subordinate to the 
Appellate Jurisdiction of a Tribunal, differ¬ 
ent from and in no way subordinate to this 
Court, it oannot reasonably be held that the 
Court is subordinate to the Appellate Juris¬ 
diction of this High Court. An analogy is 
furnished by the decision of Darbari Pnn : iara v. 
Bhoti Roy (3) where it was pointed out that in 
the bonthal Pergannas there are two entirely 
distinct series of Courts, Original and Appel¬ 
late, and that the distinction is fundamental 
although the same individual may preside 
over two different Courts. The cases in 
which it has been ruled that the High 
Court has jurisdiction to interfere with the 
orders of Collectors and Deputy Collectors 
under Act X of 1859 are dearly distinguish¬ 
able. Huro Mohun Mukerjee v. Kedar Nath 
Bass (4), Bhyrub Ghunder v. Shama Soonderee 
(5), Qobind Coomar v. Kihto Ccomar (6), 
Deanntoollaha v. Nawab Nazim Sidhee Nuzeer 
Ah Khan( 7), QudadhurOhntterjee v. Nand Ball 
Mukerjee (8), Sreemutty Nassir dan v. Akbur 

(9) ’ hihnoni Singh v. Taran nth 
UO ) Mohunt Ramanuja Las v. Lnkhun Farida 
U1 j, Ohaitan Patjosi Mahapatra v. Kunja 
Behan Patnaik (12). The provisions, it 

po,ntt ’ d out * for appeals under Act X 
ot 1859 are on entirely different lines from 


ID 22 \V. R. 41. 

(2) 9 B. II. C. R. 283. 

2q<, 3) 23 lad, Cas. 883; 18 C. W. X. 575; U ) 0 

(4) o W R. Act X Rulings 25 

(5) 6 W. II. Act X Rulings 68 

0 7 W. R. 620; B. L. ItVp 7H 

(8) 12 w! I 406! 1 L “• 21U ' 

(9) 15 W. R. 418. 

i s» W ,A1M 

..'“u'i 0 " 207 ‘ 38 «■'* i*c. iv. *. 


those prescribed by the Chota Nagpur 
Tenancy Act, 1908. The cases of Madho 
Prakash Singh v. Murli Manohr.r (13) 
and Ram Lochan Singh v. Beni Prosai 
Kumri (14) deal respectively with the 
question of procedure in Revenue Courts, 
and the procedure applicable to execution of 
decrees transferred from Revenue Courts to 
Civil Courts The principle applicable to those 
matters Joes not in any way assist the conten¬ 
tion of the petitioners nor does the case of 
Kartik Ohandra Ojha v. Gora Ohand Mahto 
05) advance the argument of the petitioners. 
That decision is an authority for the proposi¬ 
tion that proceedings on applications for 
enhancement of rent under the provisions of 
sections 27 to 30 of the Chota Nagpur 
Tenancy Act are judicial proceedings before 
the Deputy Commissioner, who is for this 
purpose a Court subordinate to the Appellate 
Jurisdiction of this High Court. Reliance 
was placed in support of this view on the 
circumstances that under section 224 an 
appeal does, under certain circumstances, 
lie from the judgment of a Deputy Commis¬ 
sioner to the Judioial Commissioner and in 
certain other circumstances to the High 
Court. The case before us stands plainly on 
a wholly different footing. It would, in our 
opinion, be anomalous to hold that where, by 
Statute, superintendence over a Revenue 
Officer is vested, in a particular matter, in the 
Commissioner and the Board of Revenue, the 
Revenue Officer should be deemed even for the 
purposes of that, particular proceeding a Court 
subordinate to the Appellate Jurisdiction of 
this High Court. In our opinion, section 
15 of the Iudian High Courts Aot, 1861, has 
no application to proceedings for settlement 
of fair rents instituted before a Revenue 
Officer under section 85 of the Chota Nagpur 
Tenaucy Act, 190S. In this view the Rule 
must be discharged with oosts one gold mohur. 

The other Rules, it is couceded, will be 
governed by this judgment, and will conse¬ 
quently be discharged, but there will be no 
order for costs iu those Rules. 

, Rules discharged . 

(13) 5 A. 406.; A. W. N. (1SS3) 92. 

(U) 1 Iud. Cas. 933; 9 C. L. J. 125; 13 0. W. N. 

791; 36 C. 252. 

U5) 20 Iud. Cas. 420; 40 C, 518; 17 0, L. J. 598. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 939 op 1912. 

April 23, 1914. 

Present :—Mr. Justice Mullick. 

BIDHUMUKHI CHOWDHURANI— 

Plaintiff—Appellant 

versus 

ASMATULLA and others—Defendants_ 

Respondents. 

Bengal Tenancy Act {VIII oj 1885), $. 160 (g) — 
Protected intern^—Se-patni — General authority in 
dar-patni patta to create se-patni, whether sufficient. 

A general authority contained in a dar-patni patta 
expressly stating that the dar-patnidar mav grant 
se-patni settlements is sufficient to protect from 
annulment a se-patni created by the dar-patnidar as a 
protected interest within the meaning of section 160 
(?) of the Bengal Tenancy Act, and a special permis. 
sion in each case is not required. 

Appeal from the decree of the District 
Judge of Rungpur, dated January 26th, 1912, 
affirming that of the Second Munsif of Rung- 
pur, dated June 19tb, 1911. 

Dr. Rash Behary Ghose, JBabus Dwarka Nath 
Ohalcravarti and Bimal Ghandra Das , for the 
Appellant. . 

Babus Bharat Ghandra Roy Ghaudhri and 
Biraj Mohan Majumdar , for the Respondents 

JUDGMENT.— One LachmipaL the owner 
of a pitni taluq , granted a dar-patni to 
Niaulla. This dar-patni vested in equal 
shares in three persons named Bhairab, Nil 
Chand and Jaga Mohan. Nil Chand died and 
his estate passed into the possession of 
Bhairab as executor. Jaga Mohan gave a 
se-patni settlement of his one-third share in 
the dar-patni to Bhairab acting both on behalf 
of himself and as executor of the estate of 
Nil Chand. The plaintiff has, by purchase 
at a sale for arrears of rent, become sixteen- 
annas proprietor of the dar-patni. He states 
that he has by notice under section 167 of 
the Bengal Tenancy Act annulled the 
encumbrance created by the se patni and that, 
therefore, the defendants who are tenants 
upon the land are liable to pay the whole 
rent to him. The lower Appellate Court 
has dismissed the suit. Hence this second 
appeal. 

The main contention is that the se-patni is 
not a protected interest within the meaning 
of section 160 (g), Bengal Tenancy Act. 
Now the patta by which the dar-patni was 
created expressly states that the dar-patni¬ 
dar may grant se-patni settlements, but it is 


argued that a general permission, though in 
writing, is not sufficient and that what is 
required is a special permission in each case. 
I cannot see any reason why we should 
import into the Statute something more than 
what is there. All that it requires is that 
the permission of the proprietor should be 
express and that it should be in writing. 
These requirements are fulfilled in the 
present case and, therefore, the se-patni is a 
protected interest within the meaning of the 
Bengal Tenancy Act. The learned Vakil for 
the respondent wishes to go further and 
argues that whereas section 11 of Regulation 
VII ( of 1819 requires special permission in 
each case; section 160 (g) of the Bengal 
Tenancy Act is less strict. It is not neces. 
sary for the purposes of the present case to 
enter into discussion as to whether the 
iutention of section 160 (g) was to enlarge 
the powers of encumbrancers, but if it were 
necessary to decide the point I would say 
that the scope of section 160 (g) was identical 
with that of section 11 Regulation VIII of 
1819. By sectiou 105 of Act X of 1859, a 

patni taluq could be brought to sale for its 
arrears “according to the rules for the sale 
of under-tenures contained in any l&w for the 
time being in force”. It was held by the Privy 
OouDcil that a sale held under section 105, Aot 
X of 1859, of a patni taluq for its arrears had 
the effect of avoiding all encumbrances. By 
section 16, Aot VIII (B.C.) of 1865, the legisla¬ 
tion gave more formal effect to this decision 
and showed that its intention was to protect 
the same encumbrances as section 11, Reg a . 
lation VIII of 1819. It is important to note 
that section 16, Act VIII of 1865, avoids all 
encumbrances, "unless the right of making 
such encumbrances shall have been express¬ 
ly vested in the holder by the written 
engagement under which the under-tenure 
was created, or by the subsequent written 
authority of the person who created it”. 
This clearly covers a general authority in 
writing. Now section 160, Act VIII of 1885, 
differs from section 16, Act VIII (B.C.)of 1865^ 
only in form and I am satisfied that under 
the present law a general authority, such as 
is contained in the dar-patni patta under 
consideration, is sufficient to protect the 
se patni. Therefore, as regards the one-third 
share of Jaga Mohan leased in se-patm to 
Bhairab the tenants are bound to pay rent not 
to the plaintiff but to Bhairab. With regard 
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to the remaining two-thirds share either the 
plaintiff must show separate collection or he 
most sue for the whole rent making Bhairab 
a party. It is found as a fact that he has 
failed to show separate collection and it is 
admitted that Bhairab is not a party to the 
present suit. The whole suit has, therefore, 
been rightly dismissed. The appeal is 
dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 95 op 1913. 

April 9, 1914. 

Present :—Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Banerji, Kt. 
BAHADUR SINGH —Plaintiff—Appellant 

versus 

SYAM SUNDER TAG— Defendant- 

Respondent. 

Consideration, failure of. 

The plaintiff who was a sharo-holdor in a Company 
sold his shares therein to the defendant for Us. 500. 
The defendant instead of paying the price in cash 
executed a bond whereby ho agreod to pay the 
amount to the plaintiff with interest. No undertaking 
was given by the plaintiff that ho would obtain 
the recognition of tho transfor by tho Company. The 
Manager of tho Company, who had no such authority, 
refused to reeogniso and register tho transfer: 

Held, on tho plaintiff’s suit on tho bond, that as 
there was no failure of consideration tho suit must 
succeed. 

Second appeal from the decision of the 
Additional Judge of Bareilly, dated 23rd 
November 1913. 

FACTS. — The plaintiff brought a suit 
for recovery of a certain sum of money on 
the allegation that the defendant had pur¬ 
chased from the plaintiff 100 shares for 
Rs. 500 in tho Indian Co-oporative Buik, 
Limited”, and executed a bond for the 
aid sum on April 18th, 1911. The defence 


was that the bond was executed under undue 
influence; that there was no consideration 
for the bond; that as the plaintiff was a 
Director of the Bank it was not competent 
to him under the rules to transfer any 
shares held by him. The Court of first 
iustance decreed the claim. The lower 
Appellate Court dismissed the suit on the 
ground that the defendant did not get the 
shares that were transferred to him. The 
plaintiff appealed to the High Court. 

Mr. Sarat Ohandra Ghaudhri , for the 
Appellant —The plaintiff had every right 
to transfer the shares. The Articles of 
Association prohibiting a Director from 
transferring shares were passed after the 
transaction had taken place and they can¬ 
not possibly be held to have a retrospec¬ 
tive effect. The plaintiff cannot be bound 
by any act of the Chief Manager done after 
the institution of the suit. The plaintiff 
did all that he was required to do by law. 
It was the duty of the defendant to have 
taken steps for the registration of his name. 
There is no want of consideration. The 
Articles of Association do not bind the 
parties. At the date of the transfer the 
shares could be sold and a valid title passed 
t") the defendant. The mere fact that his 
application was refused long after the suit 
oannot make any difference. There was no 
express provision in the Articles of Associa¬ 
tion preventing the sale. 

Lord Lindley on Contract, page 608. 

Mr. Purushottam Das Tandon , for the 
Respondent.—As a matter of fact no con¬ 
sideration has passed and the transferor 
had no right to transfer the shares. The 
Companies Act (Article S, Schedule A,) is 
very clear on the point. In the Articles of 
Association there is a clause to the effeot 
that the rules framed have a retrospective 
effect. The transferor being a member, he 
is bound by the Rules of the Association. 
His right to sell is not an absolute 
right. It. is subject to the approval of the 
Directors. The Directors uot having agreed 
to tho transfer no valid title passed to 
the defendant. The consideration having 
thus failed, no suit was maintainable. 

He relied on In the matter of the Bombay 
Fire Insurance Company, Limited (1). 

Mr. .8. C. Ghaudhri , not. heard in reply. 


(1) 1GB.39S. 
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JUDGMENT.—This appeal arises out of 
a suit brought under the following circum¬ 
stances :— 

The plaintiff was the registered holder 
of certain shares in a concern known as 
the Indian Co-operative Bank, Ltd. On 
the I8th of July 1911, the plaintiff execut¬ 
ed a deed of transfer of the shares to 
the defendant in consideration of Rs. 500. 
On the same date the defendant executed 
a bond in favour of the plaintiff whereby, 
after reciting that the defendant was 
indebted to the plaintiff in the sum of 
Rs. 500 being the price of the shares trans¬ 
ferred to him, he covenanted to pay Rs. 500 
with interest at Rs. 12 per cent, per annum. 
The money has not been paid and the plaintiff 
instituted the present suit to recover the 
amount due under the bond. The defendant 
pleaded first , that the transfer and the bond 
were obtained from him by undue influence 
and secondly, that there had been a failure 
of consideration inasmuch as the Company 
had refused to recognise the transfer and 
register the transferee as the holder of 
the shares. The Court of first instance 
decreed the claim. The lower Appellate Court, 
■while finding that there was no undue in¬ 
fluence, dismissed the suit on the ground 
of failure of consideration. The exact circum¬ 
stances under which the transfer and the bond 
were executed have not transpired. If we 
were to speculate on the matter, we might 
probably think that the plaintiff was anxious 
to get rid of his shares and that he brought 
some pressure on the defendant, who was 
the Managing Director of the oonoern, to 
take the shares from him. When we use 
the word “pressure” we do not necessarily 
mean “illegal pressure.” The defendant 
contends that the Company refused to re¬ 
cognise the transfer. Under the deed of 
transfer the plaintiff never undertook to 
obtain the recognition of the transfer by 
the Company. On the face of the con¬ 
tract of transfer the transferor was im¬ 
mediately entitled to reoover the sum of 
Rs. 500 and the bond in suit was given 
to secure the indebtedness from the defend¬ 
ant to the plaintiff for the value of the 
shares. There is an endorsement on the 
deed of transfer under the hand of a person 
by the name of Sidheswar Ghose who is 
described as the Chief Manager of the 
Company. After citing a large number of 


legal rulings he declined for various 
reasons to register the transfer. He pur- 
ported to do this on the delegated authority 
ot the Directors. We have looked at the 
resolution which is relied on as giving this 
authority and we find that no authority 
o refuse to register shares was conferred 

Tu 30 /-. 111111, Ifc thuS does nofc a PPear that 
the Company ever refused to recognise the 

transfer. Refusal could only be by a re- 

solution of the Company in pursuance of 

the Articles of Association. 

It is then contended that plaintiff was 
h.mseU a Director of the Company and 
that the shares which he purported to 
transfer were the shares which he held as 

qualification shares ” for his being a 
Director. In the Articles of Association 
which were in force at the time of the 
transfer there is nothing to prevent a 
Director from transferring his shares. New 
Articles of Association are said to have 
been adopted subsequently with retrospec¬ 
tive effect. The provisions of some of these 
new Articles of Association are very 
suspicious, but even if we assume that the 
new Articles of Association were legally 
adopted, they could not be applied to the 
trans.er which had been made long before 
they came into operation. 

The result is that the defence fails, so far 
as ic is based on the allegation of undue 
influence, on the finding of fact by the 
Court below. In our opinion there was no 
failure of consideration. This being so the 
appeal must be allowed. We accordingly 
set aside the decree of the Court below 
and restore the decree of the Court of first 
instance, with costs in all Courts includ- 
mg in this Court fees on the higher scale. 

Appeal allowed. 
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PUNJAB CHIEF COURT. 

Seconp Civil Appeal No. II of 1912. 

April 2, 191 k 

*7 esent :—Sir Alfred Kensington, Kr., Chief 
Judge, and Mr. Justice Rattigan. 
BISHEN SINGH— Defendant- Ai pellant 

t ersus 


Musammnt BTSHEN KAUR— Plaintiff - and 

others—Defen d ants—Respondknts. 

Cidl Procedure Code (Act V of 1908,), O. XLl, r. 11 

(\)—Order of dismissal —Decree—Appeal competent — 
No decree prepared—Revision—Mistake of fact. 


An order passed under Order XL I, rule 11 (1\ C ivil 
Procedure Code, is a‘decree’ from which an appeal lies 
in the ordinary course. Where, however, in such a 
case no decree has been drawn up the so-called ap¬ 
peal must bo treated merely as an application for 
revision. 


Where the order of dismissal under Order XLl, 
rule 11 (1), was passed under a mistake of fact, the 
Chief Court interfered in revision. 


Second appeal from the order of the 
Divisional Judge, Ferozepore, dated the 10th 
October 1911, affirming that of the Subordi¬ 
nate Judge, 1st Class, Ferozepore, dated the 
7th July 1911, decreeing claim. 

Mr. Devi Dyal , for the Appellant. 

Mr. Sant ana m , for the Respondents. 

JUDGMENT.—The plaintiff, Mnsammat 
Bishen Kaui, was granted a decree by the 
Subordinate Judge on the 7th of July 1911, 
conditional on her paying into Court a 
deficiency in Court-fee by the 15th of July. 
The deficiency was made good and the 
decree had, accordingly, full effect from the 
date of the judgment. The Court of the 
Divisional Judge was dosed for civil work 
during the month of September and the 
1st and the 2nd of October were holidays. 
On the 3rd of October the defendant, Bishen 
Singh, tiled a petition in the Divisional 
Judge’s Court stating that ho had been ill 
and had not been able to have a petition 
of appeal drawn up; that the 3rd October 
was the last day on which he could tile 
such an appeal and that lie, therefore, prayed 
to be allowed to tile it on the following 
day. This application was rejected by the 
Divisional Judge on the Ith of October 
and on the 5th a memorandum of appeal 
was presented by the appellant, but as it 
was not accompanied with a copy of the 
decree of tin* first Court, it was returned to 
the appellant. On the 5th of October up- 
pellant tiled an applied! ion for a copy ot t he 


tl9U 

decree, which ho obtained on the 9th of 
October, and on the 10th of October he 
again presented his memorandum of appeal 
to the Divisional Judge. On the same date 
his appeal was rejected on the ground that 
it was barred by time and that the appel¬ 
lant, had shown no sufficient, cause for grant¬ 
ing an extension of time under section 5 of 
the Limitation Act. In so holding the 
learned Divisional Judge remarked that 
“up till 3rd October the appellant had not 
even made anv application for a copy of 
the decree, and that, if litigants choose to 
wait till the last day and are then prevented 
from filing their appeals in time they must 
take the consequences ” 

From this order of tho Divisional Judge, 
Bishen Singh appealed to this Court aud 
affixed Court fee stamps of the value of 
Rs. 51-12-0 on his memorandum of appeal. 
In rejecting the appeal the Divisional Judge 
clearly acted under Order XLl, rule 11 CD* 
Civil Procedure Code, and the weight of. 
authority is to the effect that au order 
passed thereunder is a decree, from 
which an appeal lies in the ordinary course. 
In the case \ efore us, however, no deoree 
has been drawn up, and we must, therefore, 
treat this so-called appeal merely as au appli¬ 
cation for revision. 

After hearing Counsel for Bisbeu Singh 
and Stusammat Bishen Kaur, we are satis¬ 
fied that the Divisional Judge was iu error 
in holding that the appellant befoie him 
had not made any application for a copy 
of the decree prior to the 3rd of October. 
Mr. Devi Dyal has produced before us a 
certified copy of an application by his 
client dated the 31st July 1911, in which 
a request is made for copies of the judg¬ 
ment and decree of the Subordinate Judge 
and a statement is added that such copies 
must be ready for delivery inasmuch as 
the applicant had previously applied for 
them. The endorsement on the back of this 
application is to the effect that the copy 
of the deciee is ready but that the judg¬ 
ment is in English and that it will take a 
few days to copy it. We see no reason to 
doubt the authenticity and correctness of 
this copy, and it affords proof that the ap¬ 
plicant had applied for the copies in question 
so long ago as July 1911 

I’ltsmurbly those copies were deliTsrsd fc*> 
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him in due coarse, and in that case there 
would be no ground for questioning the 
truth of his affidavit to the effect that he 
actually had a copy of the decree on the 
3rd of October but that owing to some 
cause or other that copy was mislaid or 
lost and could not be filed with his memo¬ 
randum of appeal on the 10th of October. 

As the order of the Divisional Judge was 
passed under a mistake of fact, we feel 
justified in interfering and in accepting the 
present petition before us. We accordingly 
set aside the order of the lower Appellate 
Court, dated the 10th October 1911, and 
direct that the record be returned to that 
Couit for decision of Bishen SiDgh’s appeal 
on the merits. 

A preliminary question will possibly arise 
regarding the Court-fee to be paid on that 
appeal and if the Divisional Judge holds 
that, the proper Court-fee has not been 
paid, he should allow time to the appellant 
to make good the deficiency. In this Court 
the proper Court-fee stamp was one of Rs. 2 
only, whereas the petitioner has paid a fee 
of Rs. 51-12-0. We accordingly direct that 
the sum of Rs. 49-12 be refunded to 

him. The parties will pay their own costs 
in this Court. 

Order set aside. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 46 op 1912. 

September 5, 1913. 

F resent: — Mr. Justice Hartnoll, Offg. 
Chief Judge, and Mr. Justice YouDg. 

P. M. P. A. N. ANNAMALAY CHETTY— 

Defendant— A ppellant 

versus 

Shaik MAHOMED ISMAIL minor 

BY HIS NEXT FRIEND ALT AHMAD AND OTHERS 

— Plaintiffs—Respondents. 

Muhammadan Law — Settlement—Deed tobeconstrued 

according to Muhammadan Laiu —Life-estate _ Donee 

takes absolute estate. 

In construing a deed of settlement executed by a 
Sunni Muhammadan of Rangoon the law applicable 
is the Muhammadan Law. 

The creation of a life-estate is inconsistent with the 
Muhammadan Law, and where a life-estate is attempt¬ 
ed to be oreated the donee takes an absolute estate. 


CASES. 


Appeal against the judgment and decree 
of the Chief Court on its Original Side, dated 

1st April 1912, in Civil Regular No. 313 of 

1911. 

Mr. Giles , for the Appellant. 

Mr. B. Cowasjee, for the Respondents. 
JUDGMENT.— The point for decision in 
this appeal is whether a deed of settlement 
is valid or not. A Sunni Muhammadan, one 
Shaik Dawood Maistry, on the 8th April 
1895 executed a deed of settlement, which 
sets out that on account of the natural love 
and affection which he bears to his daughter, 
Amirun Beebee, he transfers and assigns 
to her and her heirs as mentioned hereinafter 
a certain plot of land with the buildings 
thereon in trust subject to the following terms 
and conditions. 

The deed then proceeds:— 

1. That I appoint myself as sole trustee 
of the said property to realise the rents and 
profits thereof and apply the same towards 
the maintenance of the said Amiruu Beebee 
who is now a minor till she attains her 
majority, that should I die before she attains 
her majority Sebina Beebee, her mother, will 
act^as trustee for the aforesaid purpose. 

2. That as soon as the said Amirun Beebee 

attains her majority she shall be the sole 

trustee of the said property to apply the 

rents and profits thereof for her own use and 
benefit. 

3. That after the deathjof the said Amirun 

Beebee her children will enjoy the rents 
and profits thereof and on the youngest of 
them attaining his or her majority, the said 
property is to be divided among them in 
equal shares and in the event of the said 
Amirun Beebee dying without any issue, her 
brothers and sisters will share the said 
property among them in equal shares.” 

The suit has arisen in this way. Amirun 
Beebee has married and her husband is the 
third respondent. She has a minor son, 
Shaik Mahomed Ismail, who is the first respond¬ 
ent and plaintiff and is represented by his 
next friend and uncle Ali Ahmed. Shaik 
Dawood Maistry died in 1898. On the 23rd 
February 1911, the appellant . who is the 
first defendant obtained a mortgage decree 
against Amirun Beebee and her husband 
Shaik Goolara Rader, the third respondent, 
on the property described in the deed of 
settlement claiming the same to belong abso¬ 
lutely to Amiruu Beebee. Shaik Mahomed 
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Ismail claims that, his mother has only a life- 
interest in the property and asks a declaration 
to such effect and that the mortgage deoree 
obtained by appellant does not affect the 
property dealt with by the deed of settle¬ 
ment and that appellant has only a mortgage 
lien over the life-interest of Amirun Beebee 
in the income of the said property. 

The learned Judge on the Original Side has 
decreed the suit on the authority of the case 
of Umes Ohunder Sircar v. Mussumat Zahur 
Fatima (1). The mortgagee—the appellant— 
urges that by the deed Amirum Beebee has 
acquired the full property in the premises 
mentioned in it. 

The first point for decision is whether the 
Muhammadan Law or the general law applies. 

For the minor it is urged that this is not 
a question of succession or inheritance and 
so section 13 (1)of the Burma Laws Act does 
not apply. There is not sufficient evidence on 
the record to show whether the case is one 
of succession or inheritance as there is no¬ 
thing to show what other property the settler 
had. If he settled all his property on his 
daughter and the others mentioned by the 


deed it would, in my opiuion, be an attempt 
to evade the Muhammadan Law of succession 
and so would be a matter of succession oi 
inheritance within the meaning of section 1.: 
(1) of the Burma Laws Act. But supposing 
that it is only a disposal of his piopeity that 
does not conflict with the rules of his persona 
law; the question arises whether tin 
Muhammadan Law is not applicable in tin 
matter. Section 13 (2) of the Burma Law; 
Act enacts that subject to the provisions o 
sub-section (1) and of any other enactmen 
for the time being in force all question 
arising in civil oases instituted in the Court 
of Rangoon shall be dealt with and determine, 
according to the law for the time bein 

administered by the High Court of Judicatur 

\ V,U,am in Beupal in the exerois 
of its Ordinary Original Civil Jurisdiction 
I hat Court administers the provisions of tli 
I ransfer of Property Act, 1882. Section 2 c 
th.8 Act enacts that nothing in the secon 
Chapter of ,t shall be deemed to affect an 
rule of Hindu, Muhammadan or Buddhit 
Law. 1 he deed of settlement, is a trausfe 
o property of the nature of that conten 
plated by seot.ons 20 and 21 of the Act an 


(H 17 J. A. 201; IS C. 101. 
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they fall within Chapter II. Taking the deed 
to be one falling within the provisions of 
Chapter II the law applicable to it in the 
High Court at, Calcutta would be the 
Muhammadan Law and not the law contained 
in the Transfer of Property Act. Looking 
at the deed as a gift Chapter VII of Transfer 
of Property Act must be considered. Gift 
is defined in section 123 but section 129 
enacts that nothing in the Chapter shall 
be deemed to affect any rule of Muhammadan 
Law. The following cases show that at 
Calcutta in cases of gifts by Muhammadans, 
the Muhammadan Law is followed, Fatima 
Beebee v. Ahmad Bakh<h (2), Mullick Abdool 
Oafnor v. Muleka (3), YusufF Ali v. 
Collector of Tippe^ah (4). Therefore in any 
case 1 would hold that the law applicable 
in constructing the deed is the Muhammadan 
Law. 

The consideration now aiises as to what rule 
of the Muhammadan Law is applicable. 
The judgment appealed from says that Shaik 
Da wood Maistry was a Sunni Mahoinedan 
and this statement was not contested nor 
traversed at. the hearing. 1 will, therefore, take 
it that he belonged to the Sunni and not the 
Shiah School of Muhammedanism. The Hedaya 
is, therefore, applicable to him. The passages 
at pages 4SS and 4S9 of Hamilton’s transla¬ 
tion of that work—the second Editiou—are 
relied on by appellant and especially the pass¬ 
age concerning an Amree or life grant, to this 
effect. An .-L/iree, moreover, is nothing 
but a gift and a condition; and the condition 
is invalid ; but a gift is not rendered null 
by involving an invalid oouditiou, as has 
been already demonstrated." The learned 
author is, no doubt, referring to the passage 
at page 488 wheie in dealing with a gift 
with a condition be writes: ' Such gift 
or charity is valid; but the condition 
annexed is invalid: because it is contrary 
to the spirit or intendment of the contract; 
and neither gifts nor charities are affected 
by being accompanied with au invalid 
condition because the Prophet approved of 
Amrees (gifts for life) but held the condition 
annexed to them by the grautor to be void." 
Learned Counsel for respondent urged that 
the Imam A bn Hauifa aud his disciples 

(-> ’M C. ;uo. 

C ; ) 10 0. 1112. 

tD o e. los. 
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Qazi Aba Yusuf and Imam Mohammed 
differed on the rule of law. I am unable to find 
that they did on the rule relating to Amree ; 
they differed on the rale of a gift by way 
of Rikba , which is a different form of gift. 
The question of gifts with conditions is 
dealt with by Mr. Syed Ameer Ali in his 
learned Book Volume I (3rd Edition) page 
77 and also by Sir R. K. Wilson in his 
learned Work, 4th Edition, page 350. He 
comments on the case-law up to date in the 
preface to the last edition of the book. 
In the case of Musammat Humeeda v. Musam - 
mnt Budlun (5) their Lordships of the Privy 
Council expressed the opinion that the creation 
of a life-estate does not seem to be consistent 
with Muhammadan usage and there ought to be 
very clear proof of so unusual a transaction. 
Ia the case of Suleman Kader v. Bomb Ali Khan 
(3) their Lordhsips said: “Their Lordhsips 
are by no means satisfied that the gift to 
this lady of these Government promissory- 
notes subject to a condition that she is to 
have the interest only for life and that 
after her death there is to be a trust in 
perpetuity for all her heirs to all time, is 
not,according toMuhammadan Law, in its legal 
effect, a gift to her absolutely, the condition 
being void. But they found that it was not 
necessary to determine the point. . In the 
case of Abdool Gofur v. Kizamudin (7) their 
Lordships expressed the opinion that the 
creation of a series of life rents was a kind 
of estate which did cot appear to be known 
to Muhammadan Law. But the two most 
important oases seem to be those of Abdul 
Wahid Khan v. Mussumat Nuran Bibi (8) 
and that of Umer Ghunder Sircar v. Mussumat 
Zahoor Fatima (1) already referred to. In 
the latter case where by a Mahomedan deed 
of settlement a husband granted lands to 
his second wife, on condition that if she had 
a child by him the grant should be taken 
as a perpetual mokarrari and in the case of 
no child being born as a life mokarrari with 
remainder to the settlor’s two sons, it was held 
that the two sous took definite interests 
under the deed similar to vested remainders 
though liable to be displaced and that suoh 
interests were liable to attachment. The 
point under decision was which of the parties 

(5) 17 W. R. 525. 

(6) 8 C. 1- 8 I. A. 117. 

(7) 17 B. 1; 19 I. A. 170. 

(8; 22 I. A. 91; 11 C. 597. 


had acquired the ownership of certain lands 
first in point of time. There had been tw) 
sales in execution of two decrees, and in one 
case the respondent had bought the interest 
of her judgment-debtor in the lands, and in 
the other the appellants’ predecessor-in' 
interest had also purchased the interest of 
his judgment-debtor the same man as respond¬ 
ents’ judgment-debtor in the same lands. 
The report of the case does not show that the 
question was ever raised as to whether the 

settlement was not practically a deed of gift 
disguised by a nominal consideration and 
whether, if that were so, the Mahomedan rule 
of law would invalidate either the gift itself 
or the limiting conditions. This question 
does not seem to have been raised for de¬ 
cision. In the other case that of Abdul Wahid 
Khan v. Mussumat Nuran Bibi (8) the legal 
effect of an instrument of compromise was 
irectly for decision. The compromise was 
to the effeot that one Gauhar Bibi, a widow 
of one Mouzzum Khan was to held possession 
of and be mistress of certain lands but without 
power of alienation except in case of special 
emergency and that two sons of Mouzzum 
Khan by other wives were to possess and 
enjoy the lands after her death. The suit 
was by the sister of one of the sons and 
half sister of the other and others who 
had acquired an interest in the estate, 
and was brought after the death of 
the half brothers and Gauhar Bibi against 
a daughter aud widow of one of the half 
brothers and the husband of the daughter. 
Gauhar Bibi had after the death of the 
half brothers executed a deed of gift in 
favour of the aforesaid daughter. The suit 
was for a share of the estate on the ground 
that it was settled that Gauhar Bibi should 
retain possession of the estate during her 
life time without power of alienation and that 
after her death both the sons should take the 
estate half and half. The claim was by 
virtue of inheritance from the two half 
brothers. Their Lordships held that daring 
Gauhar Bibi’s life-time the whole interest in 
the estate was to be in her and then said: 

Then comes the question: YYhat is the 
interest which is given by the compromise 
to the sons? To give the plaintiffs a title 
to the estate it must be a vested interest 
which, on the death of the sons, passed to 
their heirs, and is similar to a vested 
remainder under the English Law. Such 
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an interest in an estate does not seem to be 
recognised by the Mahammadan Ijaw. Their 
Lordships concluded their judgment by say¬ 
ing, “Their Lord8hips think this is the 
reasonable construction of the compromise 
in this case, and that it would he opposed 
to Muhammadan Law to hold that it created a 
vested interest in Abdul Rahman and Abdus 
Subhan which passed to their heirs on their 
death in the life-time of Gauhar Bibi.” 

The question arises as to which of these 
two cases should be followed in the present 
one, and as I have held that this case is one 
that must be determined by the rule of Muham¬ 
madan Law, I would decide that the case of 
Abdul Wahid Khan V. Musarnmat Nuran Bibi 
(8) is the one to follow. In that case 
their Lordships decided on the rule of 
Muhammadan Law, and in the othei the rule 
of Muhammadan Law was not referred to nor 
raised. 

It only remains to consider what the 
actual iule of Muhammadan Law is that is 
applicable to a deed like the one under 
discussion in the case of Sunni Mohamedans. 
I have already in this judgment set out the 
law and authorities relied on. In the case of 
Abdoola Khakhibhoy Readymoey v. Mahomed 
Haji Suleman (9) the Muhammadan Law was 
discussed and it was held on a review of the 
authorities that the creation of a life-estate 
is inconsistent with Muhammadan Law and 
that wheie a life-estate is attempted to be 
created the donee takes an absolute estate. 
That view appears to me to be correct. I 
would, theiefore, allow this appeal ami 
reverse the decree passed by the learned 
Judge on the Original Side and dismiss 
the suit with costs to appellant in both 
Courts. 

Yoong, J.— l concur. 

Appeal alio iced. 

(0) 7 Bom. L. R. 306. 


CALCUTTA HIGH COURT. 

Civil Rule No. 1133 of 1913. 

January 26, 1914. 

Present: — Justice Sir Asuto«h Mookerjee, 

Kt., and Mr. Justice Beachoroft. 

BIBHUTl BHUSAN PAL CHOWDHURY 

AND ANOTHEK—PLAINTIFFS-PETITIONERS 

versus 

LAL1T MOHUN PAL CHOWDHURY 
and others—Defendants Nos. 5, 6 and 7— 

Opposite Parties. 

Civil Procedure Code (Act Y of 190S), ss. 115, 151, 
152 —Inherent power of Court — Amendment of decree to 
bring into conformity with judgment — Necessary for ends 
of justice —High Court's power of interference — Revision. 

Tlio Comts iu this country have an inherent power 
to amend or vary decrees so as to bring them into 
conformity with the judgments after they are signed 
by the Judges under section 151 of tho Civil Proce¬ 
dure Code, eveu if they do not fall under section 152, 

Hrijratan v. Jaynarain, 7 Iud. Cas. 876; 37 C. 649, 
followed. 

An order under section 151, however, can only be 
made where it is necessary for tho ends of justice. 

Where the Court acts under section 151 iu a case 
where it should uot have done, it is competent to the 
High Court to iuteifere and set matters right. 

Rule in the matter of a money suit of the 
Second Munsif’s Couit at Berhampore. 

Babu Brojo Lai Chakravarti , for the Peti¬ 
tioners. 

Babu Upendra Narain Bagchi % for the 
Opposite Parties. 

JUDGMENT.—We are invited iu this 
Rule to set aside au order by which the 
Court below has amended its decree with 
a view to bring it. into conformity with the 
judgments. 'The plaintiffs, who are petitioners 
before this Court, sued the defendants for 
contribution. The decree iu their favour is 
in these terms: 4 The suit- be decreed with 
costs and interest at six per oeut. per annum 
against defendants Nos. 3, 5, 6 and 7 but 
dismissed against the others.** The deoree 
then proceeds to specify the amounts pay¬ 
able by the several defendants and adds 
that the plaintiffs are to recover as costs a 
sum of Rs. 191-11 3. An application was 
made on behalf of the defendants for amend¬ 
ment. of this decree on the ground that the 
plaintiffs were not entitled uuder the judg¬ 
ment. to any costs. This application has 
been allowed by the successor of the Judge, 
^ ho beard the suit in the tirst instauoe. 
In this ( runt it has been conteuded on 
behalf ol tho plaintiffs that the order is 
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manifestly erroneous and that the decree 
as originally drawn was in conformity with 
and gave effect to the judgment. This 
has not been seriously disputed by the 
opposite party. In our opinion the position 
is perfectly clear. The judgment allows the 
plaintiffs costs and the decree as originally 
drawn up gave effect to that direction. The 
only question for consideration is whether it 
is competent to this Court to interfere. 
The order has not been and could not be 
made under section 152 of the Code of Civil 
Procedure, because that section applies ouly 
where there has been a olerical or arith¬ 
metical mistake in the judgment or decree 
or any accidental slip or omission. The 
Court below bas professed to act under sec¬ 
tion 151, that is, under the inherent power 
of the Court to make such order as may 
be necessary for the ends of justice or to 
prevent abuse of the process of the Court. 
In the present case the Court has made 
the order under section 151, and, as has 
been pointed out in a series of cases of 
this Court, amongst which may be mentioned 
Brijratan v. Jaynarain (1), the Courts in this 
country have an inherent power to amend 
or vary decrees so as to bring them 

into conformity with the judgments 
after they are signed by the Judges, even 
if they do not fall within section 152, 
Code of Civil Procedure. An order under 
section 151, however, oan only be made 
where it is necessary for the ends of justice. 
It cannot be seriously questioned that the 
order which has been made by the Court 
below has had precisely the opposite 
effect. The Court below has con¬ 
sequently acted under section 151 in a case 

where it should not have done, and it is 
clearly competent to this Court to interfere 
and set matters right. 

The result is that the Rule is made 

absolute and the order directing amend- 


ALLAHABAD HIGH COURT. 

Civil Revision No. 11 op 1914. 

April 16, 1914. 

Present :—Justice Sir George Knox, Kt; 
TURST RAM AND ANOTHER — APPLICANTS 

versus 

PARMA— Opposite Party — Respondent 

Cird Procedure Code (Act V of 1908), ss. 115, 151— 

Revision— High Court's power to tnfer/ere—Shahnas 

delivering attached property without permission— 
Remedy. 

A Hi ff h Court cannot interfere either under section 

llo or section 151 of the Civil Procedure Code with 

an order of a Munsif making a Shahna, who was put in 

charge of attached property bur. had given it away 

without permission to the judgment-debtor or 

decree-holder, pay a certain amount to the judgment- 
debtor. ° 

The order though irregular cannot be said to be 
without jurisdiction. 

The Shahna, if a servant of the Court, has a ri-ht 
by way of appeal, to the District Judge. n ’ 

Revision against an order of the Munsif of 
Fatehabad, dated 26th of July 19] 3. 

FACTS—Some grain was attached and 
made over to certain Shahms for safe 
custody. The Shahnns (applicants) alleged 
that they had handed ih over to the judg¬ 
ment-debtors. The judgment-debtors denied 
having received the grain. The Munsif 
accordingly made the following order:_ 

“The Shahnns are responsible to give the 
goods entrusted to them by the Amin of the 
Court. If they gave it to the judgment- 
debtor or decree-holder or any other person 
they must pay the price, whioh according to 
the Amins report is Rs. 38 plus Rs. 65 
Besides this 20 seers is said to be taken by 
the judgmeut-debtors. Its price is no fc 
stated. I take it to be Rs. 1-11. Therefore 
ordered that Tursi and Shiama must pay 
Rs. 104 to Parma, judgment-debtor.” 

The Shahnas appealed to the District 
Judge who held that no appeal lay to him 

They then applied to the High Court in 
revision. 


ment set aside. The decree will be restored 
to its original condition^/ The petitioner is 
entitled to costs of this Rule. We assess 
the hearing-fee at one gold mohur. 

Rule made absolute. 

(1) 7 Ind. Cas. 876; 37 C. 649. 


Behary , for Applicants._ 

The Court below had no jurisdiction to 
pass such a decree. No notice was given to 
the Shahnas and the order was passed 
behind their back. The Court has not pro¬ 
ceeded properly in deciding the case without 
allowing the applicants to substantiate their 
defence. The Court cannot pass an order 
awarding the judgment-debtor a sum to be 

recovered from tho Shahnas whose action was 
bona tide. 
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Mr. Kailas Nath (for Mr. N. K. Bar), for 
the Opposite-Party.—The Shahnas became 
the servant of the Court as soon as the 
property was placed in their custody, and 
the Court was justified in imposing a fine. 
The analogy of a Receiver appointed under 
Order XYI, rule 12, Civil Procedure Code, 
holds good in case of a Shahna. Orr v. Muthia 
Chetty (1). 

The Shahnas were responsible to the Court 
for the safe custody of the property aud the 
Court has not acted illegally in the exercise 
of its jurisdiction. 

Mr. Benode Behari was heard in reply. 

JUDGMENT.—This purports to be an 
application calling upon this Court to revise 
an order dated the 20th of July 1913, 
whereby the Munsif ordered the applicants 
to pay Rs. 104-11 to the judgment-debtor. 

The grounds upon which this Court is 
asked to interfere are (1) that the order 
passed by the lower Court is without juris¬ 
diction, (2) that the lower Court ought not 
to have passed the order against the appli¬ 
cants behind their back without giving them 
an opportunity of producing their defence 
(3) that the actions of the applicants were 
bona fide , (4) that the applicants made over 
the property at the joint request of both the 
judgment-debtor aud the decree-holder and 
the price thereof has been credited by the 
decree-holder, (5) that the lower Court 
has acted illegally and with material 
irregularity in the exercise of its jurisdiction. 

From the arguments addressed to me and 
from the order and for the reason for the 
same filed in the case 1 gather that the 
applicants are Shahnas ; they were put in 
charge of property which bad been attached 
by an Amin of the Court, this property 
they made over to the judgment-debtor or 
the decree-holder without permission asked 
of the Amin and without any report made 
either to the Amin or to the Court. It has 
not been pointed out to me under what 
power this Court can interfere with an or u..r 
of this kind. Reference is made to sections 
115 and 151 of the Code of Civil Procedure. 
So far as I can see this case falls under 
neither of these sections. The order may 
have been an irregular order, but l am not 
satisfied that the Court had no jurisdiction 
to pass the order ar.d no precedent of any 


kind has been laid before me. If these 
Shahnas are servants of the Court for the 
time being their remedy lies elsewhere, and 
if the order be looked upon as a fine the 
remedy lay in an appeal to the Judge. 

1 am told that an appeal was filed to the 
District Judge but he refused to interfere, 
but that order of the Judge is not before 
me aud I have not been asked to consider it. 

In short as I am not satisfied as to my 
right to interfere, I refuse to exercise my dis¬ 
cretion. 

I reject the application but make no 
order as to costs. 

Application rejected. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 477 of 1909. 

October 31, 1913. 

Present: — Sir Arthur Reid, Kt., Chief 
Judge, aud Mr. Justice Beadon. 

AMIR SHAH AND ANOTHER—DEFENDANTS — 

Appellants 

. versus 

JETHA AND ANOTHER - DEFENDANTS — 

Respondents. 

Pre-emption — Plaintiff to succeed by reason of 
superiority at date of sale and retention of status . 

A pio-omptor must succeed by reason of the 
superiority of his position at the date of sale and his 
retention of the status on which his suit is based. 

Second appeal from the decree of the 
Divisional Judge, Shahpur Divisiou, dated 
the 2nd March 1909, reversing that of the 
Munsif, 1st class, Lyallpur, dated 21st July 
1903, dismissing the claim. 

The Hon’ble Mr. Muhammad Shaft, K . B. % 
for the Appellants. 

Messrs. Morton and Qatipat Rai for Mr. 
Reechey, for the Respondents. 

JUDGMENT.— This is a suit for pre¬ 
emption. The vendor was an Arora resident 
in a village,and the laud sold was agricultural 
land. The purchaser was a Kureshi of the 
same village, was an agriculturist, aud a oo- 
sharer in the khata which comprised the land 
sold. The sale was effected on the 23rd of 
October 1900 and on the 12th April (the 
lower Appellate Court says the 2nd but the 
12(h is recorded in Shadi Lai's Punjab 
1 ro-emption Act, 1907), a notification was 
Limed by the Punjab Government declaring 
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Kureshis members of an agricultural tribe 
within the terms of the Act. The plaintiff 
was an Arora , a member of the vendor’s tribe, 
and a co-sharer in the khiti comprising the 
land sold. He consequently fulfilled the 
conditions of the proviso to section 11 of the 
Pre emption Act __ and his and the vendor’s 
tribe was not, and is not, an agricultural 
tribe within the terms of the Act. 

A preliminary objection that no further 
appeal lay, by reason of the value, for 
purposes of jurisdiction, of the land in suit, 
at 30 years’ Government revenue, being less 
than Rs. 250 was overruled at the heariug. 
It is true that the Government revenue is 
only about Rs. 2-8-10, but the pre-emptive 
price was found by the lower Appellate 
Court to be Rs. 800 and this finding has 
not been contested before us, and Qhulam 
Ghaus v. Nabi Bakhsh (1) is direct authority 
for holding that a further appeal lay. 

The lower Appellate Court held that the 
plaintiff had at the date of sale a right of 
pre-emption and that the purchaser had at 
that time no right, and decreed the suit. 
Counsel for the purchaser-appellant con¬ 
tended that, inasmuch as the purchaser be¬ 
came a member of an agricultural tribe 
before the date of suit, he acquired a right of 
pre emption at least equal to that of the 
plaintiff whose suit must consequently fail. 
The authorities cited for this proposition were 
all, with the exception of Sundar Singh v. 
Sajjan Singh (2), prior to Sanwal Das v. 
Gur Prashad (3) in which a majority of the 
Full Court decided that the pre emptive rights 
of the parties must be decided by their rights 
at the date of sale, provided that the posi¬ 
tion of a party bad not been altered other¬ 
wise than by some improvement in the posi¬ 
tion of another party. The effect of this 
ruling is that the purchaser’s acquisition of a 
right of pre-emption, equal or superior to 
that of the plaintiff, after suit but prior to 
decree has not the effect of depriving the 
plaintiff of the benefit aocruing to him from 
the superiority of his right at the date of 
sale, provided that he has not divested him¬ 
self of that right or been deprived of it in 
some manner other than the acquisition of a 
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right independently of him or of the property 
base^ 6 ° Wnership of which bis right is 

Sundar Das v. Sajjan Singh (2) does not 

;!' P th , 6 the facts and ratio 

aeadendi being clearly distinguishable. In 

that case the person, who asserted his right 

of pre-emption privately, after institution of 

he plaintiff s suit and acquired the property' 

trom the purchaser, had at the date of the sale 
in respect of which a suit was filed a right of 
pre-emption equal to the plaintiff's right 
Sanwal Das v .Our Proshad (3) was not re¬ 
ferred to in Sundar Das v. Saj,an Singh (2) 

obviously in consequence of the distinction 

between the facts of the two cases 

The plaintiff must succeed, by reason of 

the superiority of his position at the date of 

sale and his retention of the status on which 

his suit vas based, and the appeal fails and 
IS dismissed with costs. 

Appeal dismissed. 


(1) 24 P. R. 1903 (P. B.) ; 35 P. L. R. 1903. 

(2) 10 Ind. Cas. 367; 53 P. R. 1911; 164 P. L. R 
1911; 166 P. W. R. 1911. 

(3; 4 Ind. Oas. 179; 90 P. R. 1909 (F. B.)- 159 p. 
W. R. 1909; 147 P. L. R. 1909. 


MADRAS HIGH COURT. 

Original Civil Suit No. 174 cp 1 13 

March 5, 1914. 

Present:— Mr. Justice Wallis and 
Mr. Justice Bakewell 

T. M. NARASIMHACHARJAR- Plaintiff 

versus 

V r K ; R p ISE [ NA ^f C r HARIAR -DEF E NDANT 

Cutl Procedure Code (Act V of 1908 J, ss 03 73 

Decree-holders of different Court « nttnrh- *• 
entitled to rateable VstrfbutZ 

grade without transfer of decree. highest 

Under sections 63 and 73 of Fno 
Procedure all the holders of money-dec^ees whoh^* 1 2 
attached the property of their fudgmen^dlh^ ^ 
execution in several Courts beforj thf actual T 

of the assets by the Court of tLo i - \ recei P^s 

are entitled to share in the rateabl^dL'tributfon 

With ° Qt ■"*« ttS 

Plaintiff 7 ' V ‘ Sriniva8a ^oar, for the 

Mr. 0. K . Mahadeva Iyer , for the De¬ 
fendant. 

JUDGMENT. 

Wallis J.—This case raises a question 
of seme difficulty and importance as to the 
effect of section 63, Civil Procedure Code 
vvhich provides that when property not 
in the custody of any Court is unedr 
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attachment in execution of decrees of more 
Courts than one, the Coart to receive or 
realize the property and to determine the 
claims thereto and objections to the attach¬ 
ment thereof shall be the Court of the highest 
grade, or where there is no difference in 
grade, the Court which first a‘tached. 
The section, whilst conferring on the Court 
in question exclusive jurisdiction not only 
to receive the attached property hut also 
to determine claims thereto and objections 
to the attachment thereof, even if such 
objection be to an attachment in one of 
the other Courts, does not say to what, 
extent, if any, the Court which receives 
or realizes the assets is to take account 
of the attachments in execution of the 
decrees in the other Courts, and different 
views have been taken as to this question 
In the present case a debt due to the 
judgment-debtor by the Public Works 
Department and attached iu execution of 
several decrees against the judgment,-debtor 
in several Courts has been paid into this 
Court under section 63 and Order XXI, 
rule 36, Civil Procedure Code, by the 
Executive Engineer who has at the same 
time forwarded a list of the attachments 
served on him up to that time, one of 
which was prior in date to the attachment 
by this Court. The case then came before 
me sitting alone, when the prior attaching 
creditor, who has.not transfeired his decree 
to this Court, claimed to be paid in 
priority to the decree-holder in this Court, 
or at least to be entitled to rateable dis¬ 
tribution; and in view of the importance 
of the question and the conflict of decisions, 
I directed the case to be posted beforo 
a Bench and notice to be served upon all 
the creditors mentioned by the Executive 
Engineer as having attached before payment 
into this Court; and they have now appear¬ 
ed and preferred their claim to rateable 
distribution. 

The right to rateable distribution is 
conferred by section 73 upon holders of 
decrees for money who have made ap¬ 
plication to the Court holding the assets 
for the execution of their decrees before 
the receipt of such assets. This right was 
conferred as to the assets realized by sale 
or otherwise in execution of a decree by 
section 295 of the Code of 1S77, whereas 
under the Code of 1859 the first decree-holder 


who attached in execution of his desree 
was entitled to be paid in full as under 
the writ of fieri facias at Common Law 
and the principle of rateable distribution 
was only made applicable as against sub¬ 
sequent attachments. It appears to me 
that under this section, both under the old 
Code and the present Code, a substantive 
right as decided in Sankaralinga Reddy v. 
Kandasami Tevan (1) to apply for a rateable 
distribution of the assets is conferred upon 
decree-holders who fulfil the prescribed 
conditions, though under sub-section (2) 
such assets may be recovered back in a 
suit if it bo shown that the decree-holder 
was not eutitled to receive them, as where 
bis debt was only colorable or the assets 
were subject to a prior charge; Shankar 
Samp v. Me jo Mai (2). In this view 
every holder of a money decree who 
attaches property of the judgment-debtor 
in execution thereby acquires a right to 
share equally with other creditors in the 
assets arising therefrom when subsequently 
realized or received by the Conrt. The 
nature of the right which cannot be oalled 
a vested right is discussed in Sankaralinga 
Reddy v. Kandaswami Tevan (1). What, 
however, where the attachments are iu 
different Courts and the property is reoeived 
or realized by the Court, of the highest 
grade under section 63 ? In snob a case 
there is no receipt at all by the other 
Courts unless the rfceipt. by the Court of 
the highest grade can be deemed to be a 
receipt by the other creditors as well. In 
my opinion this is the correot view and it 
is only for purposes of convenience that 
the highest Court, is made the oolleotiog 
Court and the Court to adjodicate on 
claims and objections, and the property 
received or realized must, be deemed to 
have been received or realised by or ou 
behalf of all the Couris in which there 
have been attachments in execution of 
money-decrees prior to the actual reoeipt 
of the assets. If this be so, then the 
decree-holders in the other Courts are 
entitled to rateable distribution under the 
very terms of section 73. There seems no 
reason to suppose that it was the intention 



O) 30 M. 413; 17 M. L. J. 331; 2M.LT. S65. 

UM 23 A. 313; 5 C. \\\ N. 619; 3 Bom. L. R. 713; *8 
A. 203. 
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of the Legislature to prefer the decree-holder 
whose decree happened to be in the Court 
ot the highest grade over other decree- 
holders who may have attached earlier and 
for large amounts. The difficulty is obviated 
if the payment into the Court of the highest 
grade is treated as paymeut into Court in 
all the suits and this, in ray opinion, is the 
true construction of section 63 which does 
not in terms oonfer any preference on the 
decree-holders in the highest Court and 
indeed says nothing as to how after claims 
and objections to attachments have been 
dealt with the money realized is to be 
disposed of. This is quite natural if such 
disposal is governed by section 73. On the 
other hand if that section does not apply 
and the decree of the Court of the highest 
grade is to be first satisfied, there is no 
provision as to how any balance is to be 
dealt with. According to the ordinary rule 
of construction a section like section 63 
which merely deals with procedure, should 
not be construed as affecting the substantive 
rights inter se of the decree-holders in the 
different Courts. The construction of section 
b3 above adopted seems to be supported by 
the authority of Wilson, J„ in the unreported 
case referred to by Sale, J„ in Olark v. 
Alexander (3) where property attaohed in 
execution of a decree of the High Court was 

subsequently acquired under the Land Acquisi- 
tion Aotand the compensation money represent¬ 
ing the property, whilst in the hands of the 
Collector, was attached in execution of the 
decree by the Alipore Court and was paid 
by the Collector into the High Court at its 
request. Though of opinion that in the 

i .... . _ ^^ money had 

been paid infco fche High Court irregularly 
and not strictly in accordance with seotion 
■tfwp, now section 63, the learned Judge was of 
opinion that there it must be deemed to have 
been realized in all the suits” and rateably 
distributed. The same conclusion would 
have followed u fortiori if the money had 
been paid into the High Court regularly 
under section 285. now section 63. In this 
view all the holders of money-decrees, who 
have attached in execution in any Cou-t 
before the actual receipt of the assets by 

the Court of the highest grade, are entitled 
to share in the rateable distribution on 


(3) 21 C. 200. 


application to such Court and without 
getting their decrees transferred to it. This 
has also been held by Sale, J., in Qlark v. 
AUxander (3) and O'Kinealy, J„ and another 
learned Judge in Ear Bhngat Das Marwari 
v. Ananaaram Warwari ( 4 ). 

These two decisions have been doubted in 

Agarwala v. Guru Oharan Sen ft) 
Where, however, the point did not arise for 

decre' 01 !,’ ^ be ® D aa Bge9te d that 

decree-holders whose attachments were sub- 

sequent m dat^ to that of the decree-holder 

attaching ,n the Court of the highest grade 
were not entitled to claim rateable distribu! 
hon against him. but that a decree-holder 

theV^ f v ,ed ’ n , another Oourt before 
the date of his attachment might object to 

it and the Court, might dispose of his objection 

under the express terms of section 63 and 

prefer thecreditor whose attachment was prior 

unahle 6 ' ^ reaS ° nS already I am 

unable with great respect to adopt this view 

of the section. 

There is no doubt a decision of this Court 
n Muttalagiri Nayak v. Muttayyar (6) ‘hat 
the decree-holder in the Court of the lowest 
grade must get his decree transferred to the 
Court of the highest grade before he can 

28Tno r wT b t e d ' fi , tnblltion -- th on S h section 

28o, now section 63, was mentioned in the 

argument, it is not referred to in the juda- 

raent ° r 1D the threS Ca8eS C ' ted in the Jcdg- 
Muttalagiri Nayak v. Muttayyar (6) has 

dissented from on this point by KrfeSna 
sara, Aiyar J. f in Arimuthu Chetty y 
Vyavun Pandaram (7) following Olark 
v. Alexander (3)and Ear Bhagat Das Marwari 
v. Anandaram Marwari (4); but earlier in the 

judgment the learned Judge is reported to 
have laid down that he was bound to hold 

on the authority of Muttalagiri Nayak y 

(6) that ' an a PPboation to the Court 
of the highest grade for execution before the 
receipt of the assets was an essential pre¬ 
requisite of a general claim to rateable 
distribution. No such proposition was to be 
found in the judgment, nor is there anything 

n the sec ions themselves, as I construe them 

M) P 2 P C° r V^; j J° F theS ® — I think 

^6M d 35 C 7 aS - 105: 14 ° W - N - 39 * 11C.U.69. 

(7) 8 Ind. Cas. 852; 35 M. 388- 21 M r t 
(1911) 1 M. W. N. 47; 9 M. h. T 121 ' °° 5i 
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all the decree-holders who attached the 
raooey in question in execution of their 
money decrees before it was paid into this 
Court by the Executive Engineer are entitled 
to rateable distribution. The rateable 
distribution will be effected by this Court 
and the monies attached by creditors who 
have attached through the Courts other 
than High Court will be transferred by the 
Registrar to that Court. 

Bakewbll, J.—I agree. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal No. 59 

\ cf 1913. 

Suit No. 18^6 of 1912. 

February 2, 1914. 

Present :—Sir Basil Scott, Kt., Chief 
Justice, and Mr. Justice Batchelor. 

BACHOO HARKISONDAS — Defendant- 

Appellant 

versus 

NAGINDAS BHAGWANDAS— Plaintiff— 

Respondent. 

Hindu Law—Partition of ancestral property between 
adopted grandson and natural grandson—Authority of 
Dattaka Chandrika. 

According to the Hindu Law, on tho partition of 
ancestral property between tho adopted son of a 
natural son of a common ancestor and the natural son 
of another natural son of tho common ancestor, the 
former is entitled only to one-fifth of tho property, 
tho remaining four-lifths going to the latter. 

The Dattaka Chandrika is in tho Bombay High 
Court a leading authority on tho subject of adoption. 

Messrs. Raikes , Setliir and Demi , (with 
him Mr. Strongman) , for the Appellant. 

Messrs. Setalvad , Rhandarkar , Rung* ami 
Jayakar , (with him Mr. Invernrity) , for the 
Respondent. 

JUDGMENT.—This is an appeal fnm a 
decision of Mr. Justice Macleod with reference 
to the rights of the plaintiff in the joint, 
ancestral property, in which, it is admitted, 
he and the defendant Bachoo are interested. 
The common ancestor of the parties was Nagar- 
das Sobhagchand, and this suit is based upon 
theallegation that the property now in dispute 
is ancestral property coming from Nagardas. 
Nagardas had two sons Harkissondas and 
Bhagwandas. Harkissondas died on the 14th 
of September 1900 leaving a widow Gangabai 
who was then pregnant. Bhagwandas died 
on the 17th of December 1900 leaving a 


widow Mankorebai, ti whom he had given 
authority to adopt. On the 18th of Decem¬ 
ber the defendant, Bachoo, was born to 
Harkissondas aud on the 17th of February 
1901 Mankorebai adopted the plaintiff, Nagin- 
das. It has been held in Suit No. 128 of 
1901 that Nagindas was validly adopted into 
the family, but no decision was given a9 to 
the share to which he would be entitled 
upon a partition. That is the question whioh 
arises in the present suit. 

The parties being Gujaratis are governed 
by the law of Mitakshara, except where it 
conflicts with the provisions of the Mayukha. 
The defendant contends that he, as the natural 
son of his father, is entitled to a share four 
times as large as that of the plaintiff, on the 
ground that an adopted son is entitled only to 
a fourth of the share of a legitimate natural 
son. If the defendant is entitled to a larger 
share on the ground that he is the natural 
born sou of his father, it is uot disputed 
that in this Presidency the plaintiff will 
only be entitled to take a share equal 
to one-fourth of the defendant’s share, that 
is to say, one-fifth of the entire pro¬ 
pel ty. The question of the quantum of 
the share not being in dispute, the only 
question we have to decide is whether the 
defendant is right in his couteution that he 
can claim a preferential share. The point 
has been decided upou facts similar to those 
in the present case by a Bench of the Calcutta 
High Court in Roghubmund Doss v. Sadhu 
Chum Doss (1). Toe parties were, as here, 
governed by the Mitakshara Law and the 
Court basing its decision upon a passage in 
section Y of the Dattak i Chandrika (verses 24 
and 25) held that the adopted sou of a 
predeceased natural son of a common ancestor 
could not share equally on partition with the 
natural son of another predeceased nataral 
s >n of the common ancestor. The decision has 
been criticised by Mr. Mayne who (iu section 
190 of his book) would confiue the Hp- 
plication of the passage in the Dattaka 
Chandrika to cases of the competition with 
a paternal uncle of an adopted sou of the 
deceased owner of the estate. That result 
is arrived at. by the assistance of oertaiu 
glosses or additions to be found in Suther¬ 
land s 1 ranslation which are notin the 
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and his conclusion is nob possible upon the 
translation furnished by Sir Ramkrishna 
Bhandarkar and accepted by the parties 
According: to the translation adopted by the 
Court in Raghubanund Doss v. Sadia, Churn 
Doss (1) of the passage in question and 
according to a translation made by Sir Ram 
krisbna Bhandarkar, there can be no doubt 
that the Dattaka Ohandrika, if applicable 
does assign to the adopted grandson the 
inferior share. That is conceded by the 

i . j j . says that the rule 

laid down in that work is in condiet with 

the provisions of the Mitakshara, and 
therefore, cannot be given effect to between 
the parties. He lias accordingly passed a 
decree for partition equally between the 
plaintiff and the defendant Bachoo The 
defendant appeals, and it is contended 
on his behalf that the learned Jud-e 
is in error in thinking that there is any 
conflict between the rule as laid down 
by the Dattaka Ohandrika and the rule 
which must be evolved by an application 
of the law as enunciated in the Mitakshara. 
It has been said by a Pull Bench of this Court 
that the Dattaka Ohandrika is in this Court a 
leading authority on the subject of adoption- 
see Woman Raghupati Bova v. Krishna!,: 
Kashira, Bona (2). The learned Judge ZZ 
his decision upon the assumption that under 
be Mitakshara Law in the case of a partition 
the primary division is per stirpes irrespective 
of the quality or quantity of the members 
belonging to each stirps, and therefore, the 
first division must and can only be half and 
half as if Bhagwandas and Haikissondas had 
equally vested interests in the joint family 
property This line of reasoning was rejected 
by Markby, J. in Raghubanund Doss v. Sadhu 
Ohurn Dess (1) acd is inconsistent with the 
law enunciated in Debi Parshad v. Thakur 
Dial after a careful examination of the 
Mitakshara. The opinions expressed in those 
cases are in accord with the fifth verse of 
Nilkanth m section 1 of the Mayukba where 
he says: Now the pre-existing undefined 
ownership of more than one brother, etc., is 
defined by partition.” 

That portion of the Mitakshara, with 
which we are concerned, is divided into two 
chapters, the first of which after some de- 

;■& wh * 1 » i-cibed „ 

(3) l.A. 105. 


inheritance not liable to obstruction, while 
the second chapter deals with inheritance 
liable to obstruction. The whole of the two 
chapters is stated in the first placitum to be 
an explanation of the partition of heritage 
and heritage is stated to signify wealth which 
becomes the property of another solely by 
reason of his relation to the owner. According 
to placitum 3, inheritance not liable to 
obstruction is the wealth of a father and of 
the paternal grandfather which becomes the 
property of his sous and grandsons in right 
of their being such sons and grandsons. Pro¬ 
perty liable to obstruction is property which 
devolves upon other relations upon the death 
of the owner in default of male issue, and the 
existence of such a son and the existence of 

the owner are, therefore, obstructions to such 
inheritance. 

Chapter I, therefore, being concerned 
with inheritance not liable to obstruc¬ 
tion deals successively with the rights 
on partition of the inheritance of different 
classes of sons. Section II of that Chapter 
deals with the case of a partition made by the 
father in h.s life-time, in which event he is 
entitled to give the eldest the best share 
the other sons being equal sharers. That class 
of partition is now obsolete. (It is, moreover, 

tr Tn V ' limit8d by V.inaneshwara 
to the father s self-acquired property.) 

Section V deals with the allotment 
ot shares to grandsons, and here the author 
applies the principle of distribution per 
stirpes which the learned Judge doubtless had 
in mind in that part of his judgment to which 
reference bas been made. The text of 
Yajnavalkya upon which the dissertation is 
based ] s as follows: But among grandsons 
by different fathers the allotment of shares is 
according to the fathers.” V.jnaneshwara 
in commenting upon the text says: “Although 
the ownership by birth of the grand- 
sons in the wealth of the grandfather 
IS without distinction from that of sons 
yet the determination of their shares in the 
grandfather s wealth is through the door of 
the father only and not with reference to their 
owneelves.” This translation is baldly 
literal. ^ The meaning is illustrated as fol¬ 
lows: If any separated brothers die leaving 

male issue and the number of sons be unequal, 
one having two sons, another three and a third 
four the two receive a single share in right 
of their father; the other three take one share 
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appoi Inining to t-heir father; and the 
remaining four similarly obtain one share 
due to their father. And the sons of deceased 
brothers receive the shares of their own 
fathers.” This is a rule which lays down 
the maximum share to which as a group 
grandsons begotten by the same father are 
limited. It does not in terms lay down that 
grandsons of different qualities will necessarily 
have equal rights in the ancestral estate. 
Section VI relates to the rights of a 
posthumous son and of one born after 
partition. Section VIII relates to the 
unequal interests of sons born by wives of the 
same father who belong to different castes 
of unequal position. Section X relates to 
the rights of the Dvyamushyayana or son of 
two fathrrs; that is, his natural and his adop¬ 
tive father. Section XI deals with sons 
by birth and sons by adoption. That is 
the heading of the section in Colebrooke’s 
translation, and for practical purposes the 
heading will suffice, although the section 
really deals with twelve classes of sons; for 
the sons by birth and the sons by adoption 
are the only two classes of sons recognised 
at the present day. And this was so even 
in the 17th century, the time of Nilkantha, 
the author of the Mayukha, who says (sec¬ 
tion IV v. 46) that with the excep¬ 
tion vf the given son secondary sons are 
sot aside in the Kali or present, age. In 
this connection Sir Henry Maine in his 
Early Law and Custom, page 100, observes: 
“The growing popularity of adoption, as a 
method of obtaining a fictitious son, was 
duo to moral dislike of the other modes 
of affiliation which was steadily iising among 
the Brahman teachers in the law-schools.” 
Regarding adoption by a widow after the 
death of her husband, heremaikson page 10$: 
‘ That the capacity of the widow to produce a 
son to her deceased husband through the Levi- 

rate has. led to the power very generally 

vested in her by Hindu Law and usage of 
taking a son to her deceased husband by 
simple adoption.” 


Hie eleventh section is important for 
purposes of tins suit, for it, distinpuh 
between the shares of sons by birth 
other sons of inferior “quality” ( to 
the expression of the learned .I,id K e in 
passage above cited). The first placitu, 
that chapter is as follows: “A distribu 


of shares, among sons equal or unequal in 
class, has been explained. (That is a refer¬ 
ence to section VIII). Next, intending to show 
the role of succession among sons, principal 
and secondary, the author describes them.” 
Then is set out the classification of sons 
into twelve classes according to Yajnavalkya. 
After comments upon each class described 
by Yajnavalkya that Sage’s succeeding text 
is set out and discussed. The text is: 

“ Among these, the next iu order is heir 
and presents funeral oblations on failure of 
the preceding.” Iu placitum 22 the commen¬ 
tary proceeds* “Of these twelve sons above 
mentioned, on failure of the first, respective¬ 
ly the next, in order, as enumerated, 
must be considered to be the giver of the 
funeral oblation or performer of obsequies, 
and taker of a share or successor to the 
effects. ” Placitum 23 : “ If there be a 

legitimate son and an appointed daugther, 
Mauu propounds an exception to the seem¬ 
ing right of the legitimate son to take the 
whole estate. ” Placitum 24 : “ So the 

allotment of a quarter share to other 
inferior sous, when a superior one exists, 
ha9 been ordaiued by Yasishtha : When 

a son has been adopted, if a legitimate 
son be afterwards born, the given son shares 
a fourth part.* ” Placitum 25 : “ Accord¬ 
ingly Catyayana says : If a legitimate son 

be born, the rest are pronounced sharers of 
a fourth part, provided they belong to the 
same tribe ; but if they be of a different 
olass, they are entitled to food and raiment 
only.’ ” It will here be seen that Vijna- 
neshvara takes the text of Vasishtha to be 
an authority for the allotment of a quarter 
share to an inferior son when - a superior 
one exists. The inferiority of the adopt¬ 
ed son to the natural born sou is forcibly 
illustrated by a text of Yrihaspati ( XV, 
o4) : “ As in default of ghee, oil i9 

admitted by the virtuous as a substitute 
at sacrifices, so are the eleveu sons admitted 
as substitutes in default of a legitimate son 
of the body aud of an appointed daughter. ” 
It is also well illustiated by the discussion 
in the Mayukha (a comparatively modern 
commentary and one of special authority 
among Gujaratis to which division the 
paities to this suit belong) regarding the 
Dvyamushyayana, the son of two fathers, 
section V, pi. 25: “If both (the 

natural and the adoptive father) have lagiti* 
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mate sons he offers an oblation to neither 
but takes a quarter of the share allotted to a 
legitimate son of his adoptive father fiom 
this text of Yasishtha: ‘When a son has 
been adopted’, etc.” 

It is upon this text of Vasishtha that the 
passage in the Dattaka Chandrika to which 
we are asked to give effect is based. Mr. 
Golapchandra Sarkar in his Treatise of 
Hindu Law, page 171, (4th Edition), thus 
concisely describes the effect of the passage : 

But the author of Dattaka Chandrika 
extends this rule of difference in shares 
to cases of partition between male descend¬ 
ants in the male line down to the great- 
giandson where there is competition between 
an adopted and real descendant. He does 
so by analogy which would make the rule 
applicable to all cases in which there is 
competition between a real and an adopted 
relation. ” It appears to us that there is 
nothing in the chapter of the Mifakshara 
relating to inheritance not liable to obstruc- 
tion which is in conflict with the rule 
evolved by the author of the Dattaka 
Chandrika, for, as we have pointed out, 
section V of the Mitakshara in dealing with 
the allotment of shares among grandsons 
is in no way concerned with the ‘quality’ 
of the individual sharer ; while section XI 
affirms most distinctly the inferiority as a 
sharer of the adopted to the natural born 
legitimate son of the owner of the inherit¬ 
ance.. But it is argued that the owner of 
the inheritance in this case is Nagardas 
and that the discussion of sons in section 
31 does not warrant the application to 
grandsons of the disabilities of sons. It is, 
however, to bo observed that placitum 22 
declares that the right to share and the 
right to give the funeral oblation go to¬ 
gether. It cannot be, and is not, disputed 
that of the two competitors in the present 
case Bachoo is the proper descendant to 
offer the funeral cake to his grandfather 
Nagardas. Nor can it be disputed that the 
word ‘son’ ( putra ) in various passages in 
Yajnavalkya and Mitakshara includes grand¬ 
son. We are of opinion that the discus¬ 
sion relating to sons in section XI should 
be taken to relate to grandsons also. The 
offering of the funeral cake can be made by 
sons, grandsons and great-grandsons. There 
is, therefore, nothing illogical in the con- 


elusion arrived at by the author of the 
JJatiftaka Chaudrika. 

We vary the decree of the lower Court 
hy directing the Commissioner to partition 
the ancestral estate between the plaintiff 
and the defendant by allotting one share 
to the plaintiff and four to the defendant. 

Costs of this appeal out of the estate. 

. Decree taried. 

Aflorneys for the Appellant: Messrs. Multi 
and Thakoredis. 

Attorneys for the Respondent: Messrs. 
hdgelow, Gulabchand , Wadia & Co. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 122 op 1911. 

January 7, 1914. 

Present: —-Mr. Justice Ormond aud 

Justice Parlett. 

lIA TIN LUN AND ANOTHER —PlaINTIPPS_ 

Appellants 

versus 

MA DWE and another—Dependants— 

7? Respondents. 

Filial < ^nealer J f LW ^~ I> ^ lerit f nCg Exclusion of children-- 

di ri e and 

from inheritance. J V exclusion of children 

ZuiziTi, r 

Mr. Giles , for the Appellants. 

Mr. McDonnell , for the Respondents 

JUDGMENT. 

Parlett, J —The history of the parties 

The ^ u 6 r6C0rd i8 a9 follows-l 

Ihe plaintiffs are the children of Maung P 0 

Aung by his first wife MaHnin Yin Ma 

Tin Lun, being born about a year after 

their marriage, while the couple were 

still living with Ma Hein Yin’s parents 

1 .° Rangoon. In the year 1245 R p 

(1383 84) when Ma Tin Lun was E * 

old her parents moved to Prome to trade in 
tea^ It appears that Ma Hnin Yin’s father 
U Paw Gy,, was one of P 0 Aung’s partners’ 
in that business. . he next year they returned 
to Rangoon to U Paw Gyi’s house where 
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Maung Ba Hla, the 2nd plaintiff, whs bora 
shortly afterwards. About three months 
later the family returned to Prorae. The wit¬ 
nesses differ as to how long they stayed there; 
according to plaintiff’s witness, Maung In, 
it was until 1248, but according to the 
defendant’s witness, Mung Po Maung, Po Aung 
had been living alone in Prorae for about 
two years in 1248 (1883*87). At any 

rate he got tired of his wife, who was 
older than he and had an unpleasant voice 
and he brought her and the children 
down to Rangoon to her father’s house, 
but refused to go there himself. He 
and his father-in-law fell out, ostensibly over 
business matters, and he was unsuccessfully 
prosecuted for misappropriation. Then he 
returned to Prome and in 1248 married Ma 
Gyi, a well-connected lady, after assuring her 
father that he had divorced Ma Hnin Yin. 

In 1249 (1887-88) Maung On Kin, the 2nd 
defendant was born. Ma Gyi died in 1251 or 
1252 (1890 or 1891), and Ma Hnin Yin in 
1255 (1893-94). The latter and Po Aung 

had no communication with each other since 
they last came from Prome, some seven years 
or more before her death. The plaintiffs 
lived with their mother till her death, and 
afterwards with her relations. Po Aung 
came down to Rangoon again with his sou On 
Kin and lived for two or three years with his 
cousin Po Zon. In 1897 he married Ma Dwe, 
the 1st defendant, and lived with her and 
Maung On Kin till his death in 1906. In 
the present suit the plaintiffs claim a one- 
eighth share of the joint, proporty which he 
left at his death. Any such joint property as 
there may bo was acquired during the marriage 
with Ma Dwe, as it is admitted that Po Aung 
brought no property whatever to that 
marriage. 

The defence is that Po Aung and Ma Hnin 
Yin were divorced and that plaintiffs having 
gone to live with their mother are not entitled 
to inherit from their father, and further that 
in any case they have forfeited their right of 
inheritance by reason of their failure to main¬ 
tain filial relations with their father. 

It is admitted in this appeal that if there 
was a divorce, plaintiffs are, under the 
circumstances of this case, excluded from 
inheriting from their father. The District 
Court, however, held that, the divorce was not 
established. The defendants challenge this 


finding in appeal. It is true that the parties 
were separated for six or seven years before 
Ma Hnin Yin’s death and that Maung Po 
Aung gave out to Ma Gyi’s relatives in Prome 
that he had divorced her, but there is no 
evidence that she ever consented to it, or 
ceased to regard herself as his wife. Nor is 
there any evidence that, a division or surrender 
of property accompanied the separation from 
which a divorce might be inferred. It is true 
that Po Aung had nothing left by 1897 when 
he married Ma Dwe, but there is no evidence 
that, he had nothing when he married Ma Gyi. 
He probably had property then, but if he 
had not. its absence was as likely due to the 
unfortunate outcome of his busiuess venture 
with his father-in-law, as to his having 
surrendered it to Ma Hnin Yin. The latter’s 
relations appear to have been quite welloff to 
support, her and her children without her 
receiving anything from Maung Po Aung. I 
agree with the District Court that the divorce 
was not established. 

That Court, however, held that plaintiffs 
were not entitled to inherit from Po Aung as 
they lived separately from him aud ceased to 
maintain filial relations with him. It is 
admitted that they never associated with 
their father after he and their mother 
separated ; they invited him to the 
ceremony of Maung Ba Ilia’s initiation 
into the Buddhist, priesthood but he neither 
came nor contributed to the expenses. 
They also attended his funeral. There is 
evidence that Po Aung thanked their uuole, 
Maung In, for taking care of them aud asked 
him to keep them till he was settled. It 
appears to me that the separation was entirely 
the act. of the father and not of the children 
and that it lay upon him to terminate it if he 
wished ; that it was not open to them to force 
themselves upon him, or to do more than 
they did. It is quite clear, however, 
that, he did not want them back, though 
they, on the other hand, continued to 
regaid him as their father. It cannot be 
said that they voluntarily separated them¬ 
selves liom him or that the cessation of 
filial relations between them was due to any 
act or omission on their part. In all the cases 
relied on by the Distrct Judge there had been 
a divorce, and they, therefore, are not direotly 
applicable to a case like the present where no 
divorce is pioved or admitted. No donbt 
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under Burmese Buddhist Law the duties of a 
child to a parent are more exacting than those 
of a parent to a child, but it has long been 
held that only when desertion or neglect is 
proved against those entitled to inherit can 
they be excluded, No a San Yun v. Nga Myat 
Thin (1), In Maung Sa So v. Ma Paw (2) it 
was held that living apart from parents and 
not attending in illness does not of itself 
rupture family ties or disqualify children from 
inheriting, and this apparently would be the 
rule even if the separate Jiving was the volun¬ 
tary act of the children and not, as in the 
present case, entirely the act of the parent. 

Again in Ma Talk v. Ma fstyun (3) it was 
laid down that there must be some filial 
neglect to exclude and that the burden of 
proving exclusion lies on the person who 
asserts it. That case, like the present, was one 
in which there was no divorce. The rule has 
since been held to apply to step-children iu 
Maung Kyaw Yon v. Maung Po Win (4). Iu my 
nion in the present case there has been no 
estrangement or neglect on the part of the 
children, who did all that could be expected 
of them and were apparently ready to renew 
filial relations with their father. The 
separation, however, was entirely his act and 
he showed clearly that he wished to have no 
more to do with them. Such conduct cannot 
deprive them of their right to inherit, nor 
do I consider that they have done anything 
to forfeit it. I would reverse the decree 
of the District Court and instead would 
hold that plaintiffs are entitled between them 
to a 1/8th share of thejoint property of Maung 
Po Aung and Ma Dwe left by Maung Po 
Aung, and would direct the District Court 
to decide the 6th and 7tb issues and pass a 
decree accordingly. 

I would order respondents to pay the costs 
of this appeal, 

Ormond, J.—I concur. 

Decree reversed. 

(1) S. J. 46. 

(^) U. B. it. (1902—03) 2, Probate and Administra¬ 
tion 7. 

(3) U. B. R. (1897-01) 2, 193. 

(4) U. B. R, (1904-06) 2, Bud. Law, Inheritance 1. 


hi 


CALCUTTA HIGH COURT. 
Second Civil Appeals Nos. 2307, 259"? and 

2598 op 1911. 

April 16, 1914. 

Present■ —Justice Sir Herbert Carnduff, 
i^.t., and Mr. Justice Chapman. 

MATHURANATH GHOSHAL and others 

Defendants—Appellants 

VGTSUS 

RATNESWAR SEN— Plaintiff— 

Respondent. 

Bengal Land Revenue Sales Act (XI of 1859J, ss. 36, 
o/, Excep. i,4) Benami purchase—Real purchaser, if 
can sue for possession and annulment of incumbrance — 
Purchaser, meaning of, in section 37— Burden of proof 
Exemption—Benefit of 4th Excep. to s. 37. 

Art eC lSW ^ ° f J h i? BeDpraI Und Revenlle Sales 
Act, 1859, does not bar a suit for possession of lands 

as appertaining to a taluq purchased at a revenue 
sale in the name of a benamdir. 

ChlJ ?l< e rbutt,j V. Dina Nath Saha, 2 C. 

Vv. N. 433, distinguished. 

The language of the section should be given a 
restricted interpretation and not extended to cases not 
mamsfestly covered by it. 

^°j z “ ddi Biswas v. Ishan Chandra Das Sarkar , 

-oo ad ' ? aS f 849; lo W • N * 706 afc P- 70S; 13 C. L. J. 

/Wt5, relied upou. 

The word “purchaser” iu section 37 of the Act 
does not mean only “a certified purchaser or his heirs 
or assignees.” The real purchaser is a purchaser 
within the meaning of the section, and is entitled to 
avoid incumbrances. 

In a suit to avoid iucumbrauces ( howlas ) under 

section 37 of the Bengal Land Revenue Sales Act 

18o9, the defendants are bound to prove something 

more than the existence of the howlas and their Ion- 

possession, and must establish that the lauds in 

suit actually appertain to the hoiclas named or that 

the howlas still exist and that the defendants are 

owners of them or at least have been in possession 

m fc . he ‘T, for a suffici ently long period on assertion of 
their title under the howlas. 


Nityanund Roy v. Banshi Chundra Bhuiyan 3 C. W- 
N. 341, referred to. * ' 

Where a defendant claims exemption from the 
provisions of the Revenue Sale Law which entitle a 
purchaser to annul incumbrances in respect of land 
m his possession, the benefit of the 4th exception to 
section 37 of the _ Act of 1S59 must be limited 
only to such portions of land as are covered by 
buildings, tanks, etc. and cannot be extended to 
cover those lands included in the lease on which no 
permanent works have been constructed. 

Wahid AH v. Rabat Ali, 12 C. W. N. 1029 relied 
upon. ’ 

Riron Chunder Roy v. Naimuddi Talukdar , 30 C 498 
referred to. * J 

_ Appeals from the decree of the Sub-Judge of 
Dacca, dated April 22nd, 1911, modifying that 
of the First Munsif of MunshiguDge, dated 
September 21st, 1910. 
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Mr. U. N. Sen Qupta and Baba Birendra 
Kumar De , for the Appellants. 

Mr. S. R. Das, Baba Hem Chandra Sen for 
Babu Ounoda Charan Sen and Baba Manma- 
thanath Roy for Babu Mohendra Nath Roy, for 
the Respondent. 

JUDGMENT. 

Carndokf, J. — These appeals arise out of 
three suits in which the plaintiff sued tore- 
cover possession of certain lands as appertain¬ 
ing to a taluq purchased by him at a revenue 
sale in the name of a honamdar. 

The plaintiff’s case was that on seeking to 
obtain possession of the lauds, he fouud the 
defendants in occupation and unwilling to 
make way for him. He accordingly sued for 
a declaration of his title to the lands free 
of all incumbrances, and for khas posses¬ 
sion. 

The defence was that the lands in suit 
appertained to a hotvla existing from the time 
of the Permanent Settlement and that they 
were protected by clause (1), as also by 
clause (4) of section 37 of the Bengal Land 
Revenue Sales Act, 1859 (XI of 1859). 

The suits were decreed, and these appeals 
have been peferred by the defendants. 

The first point taken on behalf of the 
appellants is that the suit was not maintain¬ 
able by the plaintiff, he having purchased the 
lands bemmi and his benamdar being the 
certified purchaser. The contention is that 
section 36 of the Bengal Land Revenue Sales 
Act, 1859, bars such a suit. The section 
referred to provides that “any suit brought 
to oust the certified perchaser...on the ground 
that the purchase was made on behalf of 
another person not the certified purchaser, 
or on behalf partly of himself and partly of 
another person, though by agreement the 
name of the certified purchaser was used, 
shall be dismissed with costs.'’ The learned 
Counsel’s argument is that, although this 
suit was not brought expressly to eject the 
benamdar , who amittedly has never been in 
possession and was made a defendant meiely 
proforma, the title to the lands rests with him 

as being certified purchaser under the Act, 
and that, unless and until that title is displaced’, 
the plaintiff cannot have any title in himself or 
any right to bring a suit in his own 
name; in other words ho must oust the 
benamdar, not from actual possession of the 
laid, lut from his position as the penon 


really entitled to the land. The only 
authority which the learned Counsel is 
able to cite in support of this argument 
is the case of Raj Ohunder Chuc^erbutty v. 
Diyia Nath Saha (i). But, so far as I can 
see, that caee at most decides that section 
36 of the Act of 1859 does not bar suits 
based on the fraud of a benamdar who is 
the certified purchaser at a revenue sale, 
and that in cases in which no fraud is 
alleged, the section must be construed 
strictly so as not to apply even to the assignee 
of a certified purchaser. The ruling, therefore, 
does not appear to help the appellants. 
The case clearly does not fall within the 
language of the section, which as wms indicated 
in Sloizuddi Binvas v. Ishan Chandra Dat 
(2) should be given a restricted interpre¬ 
tation and not-extended to cases not mani¬ 
festly covered by it. 

In this connection it is further contended 
that the plaintiff’s prayer for a declaration 
that the lands are free from incumbrances 
ought not to be allowed because the word 
“purchaser” in section 37 of the Act of 
1859 can mean only ‘ a certified purchaser 
or his heirs or assignees.” The case of 
Moizuddi Bib was v. Ishan Char,dra Das Sarhar 
(2), to which 1 have just referred, is a 
direct authority to the contrary, and I have 
no hesitation in holding that the real pur¬ 
chaser, as in the present case, is a purchaser 
within the meaning of the section. 

The next point taken by tho learned 
Counsel is as to what he describes as the 
misplacement of the burdeu of proof by 
tho lower Appellate Court. The contention 
is tlat tho moment it was found that 
hotvlas such as those alleged by tho de¬ 
fendants existed at the time of tho Per¬ 
manent Settlement and that the defendants 
had been for seme time in possession of 
the lands in suit, they had discharged the 
onus resting upon them, and it was for the 
plaintiff to show that the lands in suit did 
not appeilain to the hotclas referred to. In 
other voids, it is argued that, the learned 
Subcidii ate Judge in the Court of Appeal 
below is wieng in holding that “the defend¬ 
ants weie bound to prove semethiug more 

(1) 2 C. \Y. N. 433. 

U’) 7 lml. Car,. 319; 15 0. W. N. 706 at p. 70S; 13 
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] haa the existence of two howlas and their 
ong possession, and must establish that the 
Jands in suit actually appertain to the two 
Howlas named, or that the two howlas still 
exist and that the defendants are the owners 
o them or at least have been in possession of 
em for a sufficiently long period on assertion 
of fche ir title under the howlas .” In suppoit 
°t his argument, the learned Counsel has 
referred to the case of Nityanund Roy v. 
Banshi Chandra Bhuiyan (3). In that case, 
however, the learned Judges were very 
careful to avoid laying down any general 
rule by pointing out that each case must be 
governed by its own merit. It seems to me 
that there is certainly nothing wrong in the 
law laid down by the learned Subordinate 

u ln passage which I have quoted, 
and, as regards the findings on the basis of 
that law, they are findings of fact with which 
we are here not concerned. 

The third and last point taken on behalf 
ot the appellants is that all the lands covered 
by the lease granted to the appellants by a 
previous auction-purchaser of the taluq and 
nob the particular plots or parcels of those 
lands on which permanent structures have 
been erected and tanks dug, should be held to 
e protected by the 4fch clause of section 37 of 
e Act of 1859. The fourth clause referred 
to gives protection to “leases of lands 
whereon dwelling houses, manufactories or 
° er permanent buildings have been erected, 
or whereon gardens, plantations, tanks, wells, 
canals, places of worship, or burning or 
urying grounds have been made, or wherein 
Baines have been sunk.” 

Reliance is here placed upon the decision of 
tJns Court in Kiron Ohunder Roy v. Naimuddi 
Talukdar (4). That judgment, wheu read 
with those of the two lower Courts, is, un¬ 
doubtedly, in favour of the appellants; but 
t he case was considered by this Court in 
Wahid Ali v. Rabat Ali (5), in which the 
learned Judges observed that they were not 
prepared to differ from the course which had 
been adopted by this Court in a long series 
of decisions, or to accept the contention that 
the Judges who decided the case of Kiron 
Chandra Roy v. Naimuddi Talukdar U) in¬ 
tended to adopt any novel principle. They 

(3) 3 C. W. N. 341. 

(4) 30 C. 498. 

(o) 12 C. W\ N. 1029. 


point out that the current of decisions of 
this Court had been in favour of the view 
that where a defendant claims exemption 
from the provisions of the Revenue Sale Law 
which entitle a purchaser to annul incum¬ 
brances in respect of land in his possession, 
the benefit of the 4th exception to section 37 
of the Act of 1859 must be limited only to 
such portions of land as are covered by build¬ 
ings, tanks, etc., and cannot be extended to cover 
those lands included in the lease on which 
bo permanent works have been constructed. 

I consider that we also should follow the cursus 
curice and that this point also must fail. 

Two cross-objections have been mentioned 
by the learned Counsel for the respondent; 
but they have not been pressed, and it is 
unnecessary to say anything regarding them. 

The result is that, in my opinion, these 
appeals must be dismissed with costs. 

Chapman, J. —I agree. 

Appeals dismissed . 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 435 of 1911. 

October 27, 1913. 

Present :—Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

PUNNA LAL— Plaintiff—Petitioner 

versus 

Seth CO WSJ 1 AND ANOTHER-DEFENDANTS — 

Respondents. 

Revision —Civil— Ex parte decree set aside—Condi, 
tional on payment of costs—Costs taken and replication 
to defendants' pleas pat in by plaintiff—Acquiescence 
—Revision of order by plaintiff—Discretion of Chief 

An es parte decree was set aside on the condition 
of payment of costs, which were paid and written 
statement in answer to the plaintiff’s claim was filed 
The plaintiff recieved the costs without protest and 
put in his replication to the defendants’ pleas. About 
two months subsequent to this, the plaintiff filed 

a petition for revision of the order setting aside the 
ex paite decree: 

. Held > that the petitioner’s conduct after the order 
in accepting the costs without protest and in filing his 
replication to the pleas and in otherwise acquiescin'*- 
in the orders subsequently passed by the Court in 
the course of the suit, showed that he did not 
consider himself materially prejudiced by the said 
order and, therefore, the Chief Court would not 
exercise its revisional jurisdiction. 

Petition, under section 70 (1) (a) of Act 
XVIII of 1884, as amended by Act XXV 
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of 1899, for revision of the order of the 
District Judge, Sialkot, dated the 6th De- 

cernber 1910, granting application to set aside 
the ex parte decree. 

Mr. Badar-uddm Kureshi , for the Peti¬ 
tioner. 

^ Dala Tirath Ham (for Bhai Gurbahhsh 
Singh), for the Respondents. 

JUDGMENT.—This is a petition for re¬ 
vision under section 70 (1) (a) of the Punjab 
Courts Act, 1834, as amended by Act XXV 
of 1899. The facts which are material to the 

decision of the revision are briefly these:_ 

On the 22nd April 1909, the petitioner brought 
a suit in the Court of the District Judge, 
Sialkot, against the respondents for recovery 
of Its. l,464-3-4. The respondents did not 
pht in an appearance, and an ex parte decree 
was passed in favour of the petitioner against 
them on the 6th December ] 909. On the 

5th December 1910, the respondents applied 

to the District Judge for an order to set 
aside the ex parte decree. On the 6th De- 
cernber 1910, the said application was ac¬ 
cepted and the ex parte decree was set aside 
by the District Judge conditional on the 
respondents paying to the petitioner Rs. 25 
by way of costs. The respondents paid in 
the amount of costs on the 7th December 
and hied a written statement in answer to 
the plaintiff’s claim. The petitioner re- 

f® lve “ tlle costs without protest, and on 
the 8th December he put in his replication 
to the respondents’ pleas. On the 10th De¬ 
cember the case was made over to the Sub- 
Judge, Sialkot, for trial. On the 11th Decem¬ 
ber be Court appointed a Commissioner to 
go through the accounts of the parties and to 

The present petition for revision was tiled 
this Court on the 6th February l')M 
and was admitted to a hearim? in rh« i 
on the 22nd March 1911. * Cambers 

Before the learned Chief Judge a p,e- 
minary objeotiou was raised on behalf of 
the respondents, on the authoritv of 

Ah Shah v - Salig Ram (1) that no r 
lay in this Court; and m vi ew of the'-' 0 ' 1 

portance of certain questions of la v con' 

nocted with the preliminary objection thl 

pet,tron for revision has been referred to a 

Division Bench for disposal. a 

(1) 1*3 J\ K. 189* 



Lala Tirath Ram on behalf of the respond¬ 
ents has urged before us that since it would 
be open to the petitioner, in an appeal from 
the final decree which might be passed by 
the lower Court against him in this case, 
to question the correctness or propriety of 
its order of the 6th December 1910 setting 
aside the ex parte decree of the 6th October 
1909, it is not competent to him to come 
up to this Court on the revision side at this 
stage of the litigation with a prayer asking 
that the order of the 6th October 1909 be 
set aside, and in support of this contention 
he has relied on Hasan Ali Shah v. Salig Ram 
(1) and Nand Ram v. Bhopal Singh (2). 
He has further contended that even if are- 
vision did lie in this Court, in view of the 
conduct of the petitioner in the Court below 
iu acquiescing in the order under revision by 
accepting from the respondents Rs. 25 as 
costs and by filing his replication to their 
pleas, his petition for revision should not be 
entertained by this Court. 

In connection with the first contention 
there appears to be a conflict of authority. 
Mr. Badr-ud-din for the petitioner relies, in 
support of his position that under the 
circumstances of this case a revision does lie 
in this Court, on Ohintamoun Dassi v. Raghoo - 
nath Sahoo (3); Krishna Chandra Ooldar v. 
Mohesh Chandra Saha (4) and Tasadduq 
Ilusain v. llayatuibnissa (5); and these autho- 
rities would seem to lay down a rule of law 
different, from that laid down iu the deci- 
sious cited by the respondents* Pleader. It is, 
however, unnecessary for us to consider the 
correctness or otherwise of the contention 
thus raised, for, in our opinion, the second 
contention of the respondents’ Pleader that 
in any case this petition for revision should 
not be entertained by this Court has much 
force and must prevail. The petitioner’s 
conduct after the order of the 6th December 
1910, in accepting Rs. 25 as costs from the 
respondents without protest and in Sling 
his leplication to their pleas and in other¬ 
wise acquiescing in the oiders subsequently 
passed by the Court, below in the course of 
the suit, shows that he did not consider 
himself materially prejudiced by the said 


rn ?>?> 1; 34 A * 692 i 1° A - L- J. 130. 

V°/ — ^ ilol 


(4) 9 C. W. N. 684. 

(o) 26 A. 280 ; A. \Y. X. ( 1993 ) 39 , 
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order of the 6th December 1910: and it is 
noteworthy that it was not until the 6th 
February 1911 that he filed the present 
petition for revision in this Court. We think 
that in these circumstances this Court should 
not exercise its revisional jurisdiction, which 
is intended to be exercised only in exceptional 
cases, in favour of the petitioner. We accord¬ 
ingly accept the preliminary objection and 
decline to go into the question of the correct¬ 
ness or propriety of the order of the 6th De¬ 
cember 1910. The petition is dismissed with 
costs. 

Pleader’s fee Rs. 10. 

Petition dismissed. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 16 cf 1912. 

July 1, 1913. 

Present :—Sir Lawrence Jenkins, Kt., 
Chief Justice, and Jusiice Sir Asutoeh 

Mookerjee, Kt. 

HANU SHEIKBand others—Defendants— 

Appellants 

versus 

JURRO SHEIKH— Plaintiff— 

Respondent. 

Marriage—Muhammedan marriage—Proof of require¬ 
ments of valid marriage—Suit for restitution of conjugal 
rights. 

In a suit for restitution of conjugal rights by a 
Muhaminedan husband against his wife, the plaintiff 
must establish the requirements of a valid Muham- 
inedan marriage. 

Where in the judgment of the lower Appellate 
Court it is not stated who gave the consent on behalf 
of the infant girl: 

Held , that the judgment was defective. 

Appeal, under section 15 of the Letters 
Patent, from the judgment of Mr.. Justice 
Coxe, dated January 26th, 1912, in Second 
Appeal No. 880 of 19C9. 

FACTS.—The plaintiff-respondent brought 
this suit for restitution of conjugal rights. 
His case was that the defendant was liis 
lawfully married wife, but that subsequently 
she had been given away in marriage by 
her mother, the second defendant, to the 
first defendant. The claim was resisted on 
the ground that there was no marriage in 
fact and that at any rate there was no valid 

marriage. 


The Court of first instance dismissed the 
suit on the ground that there was no 
marriage established. Upon appeal that 
judgment was reversed by the District 
Judge who held that a marriage had been 
proved. This judgment on appeal to this 
Court was confirmed by Mr. Justice Coxe in 
his following 

JUDGMENT. 

Coxe, J.— This is an appeal against a decree 
for restitution of conjugal rights. 

It is argued on behalf of the appellant 
that the lower Appellate Court has not 
come to a distinct finding that the necessary 

formalities of a Mahomedan marriage were 
observed. 

The judgments of the Courts below, how¬ 
ever, show that the question whether the 
proper formalities had or had not been 
observed was not the subject of serious 
controversy. The only defect which is now 
alleged to exist in these formalities is that 
the Vakil of the bride was appointed by 
the panchayat, by which term I understand the 
marriage assembly and the person presiding 
in it. This apparently was not pressed before 
the learned District Judge and no authority 
has been shown me for holding that it 
would invalidate a Mahomedan marriage. I 
see no reason why a marriage should be 
invalidated by the fact that the panchayat 
asked one of the persons present to act as 
A akil. Such a proceeding would, prima facie , 
be inconsistent with anything underhand.' 
Moreover it is quite clear that the learned 
District Judge believed that, after the 
marriage, the girl lived for some time as the 
plaintiff’s wife which shows that she fully 

accepted what the Vakil had done on her 
behalf. ^ 

This appeal fails and must be dismissed 
with costs. 

From the above judgment, this appeal has 
been filed by the defendants. 

Moulvi Mahomed lefaq and Babus 

Jyotish Chandra Sircar , for the Appellants. 

Babu Jadu Nath Kanjilal , for the Respond¬ 
ent. 

The judgment in the Letters Patent Appeal 
was delivered by Mr. Justice Mokerjee 
who after stating the facts continued: 

JUDGMENT.— On the present appeal it has 
been argued that the case was not properly 
tried by the District Judge and that it has not 
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been found thatthe plaintiff has established the 
requirements of a valid Mahomedan marriage. 
It has been pointed out particularly that it 
is not stated who gave the consent on behalf 
of the infant, and it has been argued that 
if the consent was given by the mother of 
the infant, the marrige was invalid. In our 
opinion the judgment of the District Judge 
is defective and ought not to have been 
confirmed. The formal requirements of a 
Muhammadan marriage are stated in sections 
24 to 30 of Wilson’s Anglo-Muhammadan 
Law and the question of guardianship for 
marriage is discussed in section 93. It is 
obvious that before the plaintiff can succeed 
he must establish that there was a valid 
marriage, in other words, that the require¬ 
ments of a valid marriage had been complied 
with. 

The result, therefore, is that this appeal 
must be allowed, the decrees of Mr. Justice 
Coxe and of the District Judge set aside and 
the case remanded to the District Judge in 
order that he may re-consider it on the evi¬ 
dence as it stands. 

Costs will abide the result. 

Appeal allowed ; Oase remanded . 


ALLAHABAD HIGH COUltT 
First Civil Appeal No. 1S7 ok 1912. 

March ‘z5, 1914. 

Present :—Sir Henry Richards, Kt., 
Chief Justice, and Justice Sir P. C. 

Banerji, Kt. 

The SECRETARY' ok STATE for INDIA 
in COUNCIL — Dependant —Appellant 

versus 

KANHAI LAL and others —Plaintiffs — 

Respondents. 

License—Rijkt to weigh in market —Reclusive m i. 
vilcge. 1 

A weigh man in an old market, if permitted by Gov- 
ern.~r.ent to continue tlio same calling in the now mar- 
kot opened at a different place, does not acquire any ex- 
elusive rijfht to .iotas workman in tho latte market 
as his position is merely of a licensee. 

First appeal from the decision of tho 
Second Additional Subordinate J a dg 0 0 f 
Agra, dated 19th March 1912. 

Mr. Ryves, for the Appellant. 

The Hon’ble Mr. Go\nl Prashid, with him 
Mr. ib'. K. Dar , for t he Respondents. 


JUDGMENT.—This appeal arises out 
of a suit in which the plaiutiffs claimed 
a declaration that they together with the pro 
forma defendants had a right of weighraenfc on 
the lands of Halenganj in the District of Agra 
and a perpetual injunction restraining the 
Government and their lessees from making 
weighment on the land. They also claimed 
damages. The Court below has decreed 
the plaintiffs* claim. The Government ap¬ 
peals. 

In the plaint the plaintiffs allege that 
they had right of weighment on the 
land as a “permanent right of easement.** 
The facts of the case are practically 
admitted. Many years ago there was a 
market at Halenganj, about the year 1877 
Govenment closed that market and opened 
another market at what was considered 
a more convenient place and where the 
market continues to be held up to the 
present time. About the year 1879 after 
the new market had been opened, certain 
disputes arose between individuals who had 
evidently exercised the calling of weighmen 
in the old market. An application was 
made complaining that while the Tebsildar 
had said that the applicants might weigh 
in the new market, certain other persons 
were interfering with them. The result 
of this complaiut was that the Tahsildar 
drew up an agreement between the parties 
and with their consent referred the question 
as to how the Ganj should be divided 
up to some arbitrators. We may assume 
for the purposes of this appeal that the 
Ganj was divided up accordingly and that 
the predecessors-in-title of the plaintiffs 
and tho pro forma defendants contiuned to 
follow their calling as weighmen of specific 
portions of the market until sometime about 
the year 1910, wheu the Goverumeut made 
a lease of the right to weigh in the market 
to the defendant No. 2. The question is 
whether on these fao^ the plaiutiffs-respoud- 
ents have established a perpetual exclusive 
right to act as weighmeu at Halengauj aud 
take the fees against the will aud without 
the consent of the Goverumeut. In our 
opinion they have not established such right. 
Even if we assume—and it would be a very 
big assumption—that they had a right in 
lespeotof the old market based upon the 
loctnuo of a lost, grant, it is quit-e clear 
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ihat in the new market they merely were 
permitted by the authorities to carry on 
their calling as weighmen. This was a 
bare license and certainly cannot be held 
to have created a perpetual right in the 
licensees and their descendants to the exclu¬ 
sive privilege of weighing in the market. 

We must allow the appeal, set aside the 
decree of the Court below and dismiss the 
plaintiffs 6uit with costs in both Courts 
including in this Court fees on the higher 
scale. 

Appeal allowed . 


MADRAS HIGH COURT. 

Miscellaneous Civil Second Appeal No. 71 

op 1911. 

March 25, 1914. 

Present’. —Mr. Justice Sankaran Nair and 

Mr. Justice Ayling. 

P. Y. RAGHUNATHASAM1 IYENGAR 

AND OTHERS-APPELLANTS 

versus 

JANAKI AMMAL— Respondent. 

Appeal—Execution proceedings—Second appeal — 
Party not allowed in second appeal to contest order 
setting off decree — Practice. 

An appellant will not be allowed to raise for the 
first time in second appeal the contention that a 
decree obtained by one of his judgment-debtors 
against the appellant’s father, on whose death the 
appellant was brought on the record as his legal 
representative, caonot be set off against a decree 
obtained by the appellant in his own right. 

Appeal against the order of the District 
Court of Trichinopoly, in Appeal Suit No. 
131 of 1910, preferred against that of 
the Court of the District Munsifof Srirangam 
in Execution Petition No. 386 of 1909, in 
Original Suit No. 62 of 1905. 

Mr. B. Rangaswami Iyengar , for the 
Appellants. 

Mr. A. Rajagopalachariar , for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal by the 
plaintiffs in Original Suit No. 62 of 1905, on 
the file of the District Munsif of Srirangam, 
against an order in execution proceedings 
allowing Janaki Ammal, the 2nd defendant 
in the suit, to set off against the plaintiffs* 
decree, the decree in Original Suit No. 
86 of 1903 obtained by her. it is con¬ 


tended before us that the order allowing 
this set off is wrong in law because the 
decree in Original Suit No. 86 of 1903 
was obtained against the appellants’ father, 
on whose death the appellants were 
brought on record as his legal representatives, 
while the decree now under execution was 
obtained by them in their own right. It 
is also contended that JaDaki Ammal, who 
seeks to set off the decree passed in her 
favour, is ODly one of the judgment-debtors 
in Original Suit No. 62 of 1905, while 
under Order XXI, rule 4, Civil Procedure 
Code, it is only if the decree had been 

against her singly that she is entitled to 

claim a set off. It is conceded that this 
contention was not raised in the lower 
Appellate Court. There the question was 

whether the plaintiffs had their father’s 
assets in their hands and were, therefore, 
bound to pay the decree-debt in Original 
Suit No. 83 of 1903. That point was 

decided against them. The further conten¬ 
tion they advanced, that the sons were 
not liable for the costs incurred in litiga¬ 
tion conducted by their father, was not al¬ 
lowed to be raised in appeal as it was 
a new ground. It was also contended in 
the lower Court that Mr. Hari Row who 
appeared for the appellants did not fill 
the same character in Original Suit No. 
86 of 1903 as in Original Suit No. 62 of 
1905. This also was disallowed, as it was 
a new ground not taken in the grounds 
of appeal. The same reasons apply to 
this contention also. Moreover, if it had 
been raised in the lower Appellate Court, 
the decree-holder, Janaki Ammal, might 
have taken steps to execute her decree 
against the present appellants and re¬ 
alize the amount to pay their debt. Some 
years have elapsed and she might now 
find it difficult, if not impossible, to 
execute her decree if this contention is 
allowed. We are not, therefore, prepared 
to allow this contention now to be raised 

in this Court and we dismiss the appeal 
with costs. 

Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No 21 of 1912. 

May 8, 1913. 

Present :—Mr. Piggott, J. C. 

JOKHAN SINGH— Appellant 


versus 


DEPUTY COMMISSIONER, FYZABAD 

— Receiver—Applicant and 
JAGMOHAN SINGH —Insolvent— 

R ESPONDENT. 

Provincial Insolvency Act (III of 1907), s. 30 — 
!transfer by insolvent mode two years before adju¬ 
dication — Order —./ u r is diet in n . 

Under section 30 of the Provincial Insolvency Act, 
a Judge has jurisdiction only in respect of transfers 
made within two years of tho date of his order of 
adjudication, and cannot annul a transfer made with¬ 
in two years pi eceding the date of presenting tho 
petition in insolvency. 

Appeal against the order of the District 
Judge, Fyzabad, dated 13th April 1912. 

Mr. Mohammad Wusim , for the Appellant. 

Babu Nagendra Nath Qhoshal, fur the 
Respondent. 


ORDER. — This is an appeal against an 
order of the District Judge of Fyzibad 
passed in the course of insolvency proceed¬ 
ings and it arises under the following 
circumstances: —On December the 13th, 1909, 
Jagmohan Singh executed a deed by which 
he purported to transfer for valuable con¬ 
sideration to Jokhan Singh the arrears of 
rent duo to him from certain tenants in 

village Palia. On October the 25th, 1911, 
Jagmohan Singh presented a petition 1 to be 
declared an insolvent and an order of 
adjudication was passed on the said petition 
on March tho 1st, 1912. On March the 
20th, 1912, tho Manager of the Court of 
Wards in charge of the Ajudhiya estate 
being the principal creditor of Jagmohan 
bingh, moved the District Judge in the 
exercise of his insolvency jurisdiction to 
annul the transfer in favour of Jokhan 
Emgh by an order under section 36 of the 
1 rovmcial Insolvency Act (III G f 1007) 
To this it was objected that tho provisions 
of the section ,n question could not bo 
appbed, seeing that the transfer was one 
made more <liar, two years before the date 
of the order by which Jagmohan Singh 
was adjudicated an insolvent. The District. 

udge has met this argument by refeiring 
to the Provisions of section 16, clause 6, of 
the same Act, according to whioh the order 


of adjudication takes effect from the date 
of the presentation of the petition on which, 
it. is made. Ha points out that the transfer 
sought to be impeached was one made 
within two years of the date of the pre¬ 
sentation of Jagmohan Singh’s petition in 
insolvency and ho has accordingly discussed 
the question of the transfer on its merits 
and has passed an order annulling the 
same. In appeal it is contended before 
this Court on behalf of Jokhan Singh that 
the District Judge had no jurisdiction to 
deal with this matter uuder the provisions 
of section 36 of the Provincial Insolvency 
Act. I think this contention is well-founded 
and must prevail. All that clause 6 of 

section 16 of the Act in qaestion provides 
is that, when an order of adjudication is 
passed upon an insolvency petition, the 
person so adjudged to be an insolvent 

becomes an insolvent, not from the date 
of the order of the adjudication, but from 
the date on which his petitiou is presented. 
When, however, we turn to the words of 
section 36 of the Act we find that the 
expression used is, if the transferor is 

adjudged insolvent, within two years after 
the dale of the transfer.” In this expres¬ 
sion the words “within two years” qualify 
the verb is adjudged,” and the expression 
as a whole cannot without violeuce be 
interpreted to meau, if the transferor is* 

adjudged to have become insolvent within 
two years after the date of the transfer.” 

I he point is made clear by the wording of 
tho following section. There the Logis- 
lutuie was making provision for avoiding 
certain other transfers in respect of which, 
for obvious reasons, a much narrower limit 
than one of two years was fixed. The fact 
that, there might be an interval of time 
between the presentation of the petitiou 
in insolvency and the order of adjudication 
was present, to the mind of the Legislature, 
and as it was proposed to provide agaiust 
transfers made at a time when bankruptcy 
''as imminent and a narrow limit of three 
months had to bo fixed, it was considered 
advisable to calculate that period from the 
u.uo uf the presentation of the petition 
am not from the date of the order of ad¬ 
judication. Tho Legislature, therefore, made 
, 8 clear by using, in seotiou 37 

ot the Provincial Insolvency Act, the ex- 
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pression, if such person is adjudged insol¬ 
vent on a petition presented within three 
months after the date thereof.” If the 
intention had been to calcalate th6 period 
of two years referred to by section 36 
backwards from the date of the presenta¬ 
tion, of the petition in insolvency, and not 
from the date of the order of adjudication, 
there is no conceivable reason why the ex¬ 
pression used in section 37 should not have 
been employed in the section immediately 
preceding. 

1 am satisfied, therefore, that the inten¬ 
tion of the Legislature was only to give 
the Judge sitting in insolvency jurisdic¬ 
tion, under section 36 of Act III of 
1907, in respect of transfers made within 
two years of the date of his order of 
adjudication. I accordingly set aside the 
order under appeal. The appellant, Jokhan 
Singh, will get his costs in both Courts from 
respondent No. 1. 

Order set aside. 


CALCUTTA HIGH COURT. 

Civil Role No. 1260 of 1913. 

June 17, 1913. 

Present: —Jastice Sir Asutosh Mookerjee, 
Kt , and Mr. Justice Beacbcroft. 

HARI MOHAN alias HARI CHARAN . 
PAL— Applicant—Petitioner 

V6TSUS 

ATAL KRISHNA BOSE and others — 

Decree- holders—and others— Pro forma 

Decree-holders—and others—Judgment 
debtors—Opposite Parties. 

Bengal Tenancy Act(VIII o/lS85), r ss. 1], 18, 85, 170 
cl. (' S ) — “Transfer ”, whether includes lease — Sub-lessee 
under permanent tenure-holder or raiya t at fixed rate , 
whether may deposit money to prevent sale of holding in 
execution of rent decree. 

The term “transfer”, as used in section 11 or section 
88 of the Bengal Tenancy Act, includes a lease, as a 
lease is a transfer of an interest in immoveable 
property. Therefore, a permanent tenure-holder or 
a raiyat at a fixed rate of rent is competent to grant a 
sub-lease of his tenure or holding. 

Consequently the sub-lessee may pay money into 
Court under section 170, clause (3), to prevent a sale 
of the tenure or holding. 

The provisions of section 85 are subject to those of 
section 18, in other words, section 85 has no applica¬ 
tion to a case where section 18 applies. 

Rule iu the matter of Rent Execution Suit 

No. 844 of 1912 of the Third Munsif’s Court 

at Salkhira. 

* • * 


Babu Kali Mohan Sen , for the Petitioner. 

JUDGMENT.—We are invited in this 
Rule to set aside an order by whioh the 
Court below has refused an application 
made by the petitioner under sub-section 3 
of section 170 of the Bengal Tenancy Act, 
It appears that the landlords in execution 
of a decree for rent against their tenants 
were about to bring to sale the defaulting 
tenure. Thereupon the present petitioner 
applied under sub-section (3) of section 170 
as a person who had taken a sub-lease from 
the judgment.debtors on the 24th- February 
1889 and who had thus acquired an interest 
in the tenure voidable on the sale. The 
Court below has held that his position is 
that of an under -raiyat^ and that he is not 
entitled to apply under sab-section (3) 0 f 
section 170. 

It is not disputed that on the 22od 
November 1859, the landlords granted a 
lease to the predeoessor-in-interest of the 
judgment-debtors. The interest thus created 
was transferred on the 23rd May 1869 to 
persons from whom the judgment-debtors 
have derived title. The question raised 
before us relates to the nature of • the 
interest created by the lease of the 22nd 
November 1859. It has been found that the 
lease was for agricultural purposes; and it 
has also been held that the status of the 
tenant was that of a raiyat . The only point 
for determination is whether the grantee 
became a raiyat at a fixed rate of rent. In 
our opinion, there is no room for controversy 
that the grantee was a raiyat at a fixed rate 
of rent. The lease states explicitly that it 
was granted upon a reut of Rs. 5 a year 
that the tenant would enjoy the land from 
generation to generation, and that the land¬ 
lord would not claim more reut than what 
was settled. It is clear, therefore, that 
the lessee was a raiyat at a fixed rate of rent. 
Consequently, under section 18 of the Bengal 
Tenancy Act his interest was subject to the 
same provisions with respect to the transfer of 
and succession to the holding as that of a 
permanent tenure*holder. Now section 11 
provides that every permanent tenure shall 
subject to the provisions of the Act, be 
capable of being transferred and bequeathed 
in the same manner and to the same 
extent as other immoveable property.” The 
Court below has held that the term “transfer” 
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as used in section 11 or section 18 does 
not include a lease. In onr opinion, there 
is no foundation for this view. A lease 
is a transfer of an interest in immove¬ 
able property, and there is no good reason 
why a permanent tenure-holder or a 
raiyat at a fixed rate of rent should be held 
competent to alienate absolutely the tenure 
or holding, and, at the same time be 
deemed to be under a disability in so far 
as the grant of a sub-lease is concerned. The 
Court below has held that if this view is 
adopted, section 85 cannot be reconciled 
with section 18. But it is plain that the 
r roper method of construction is to hold that 
the provisions of section 85 are subject to 
those of section 18, in other words that 
section 85 has no application to a case 
where section 18 applies. In the case before 
us, as the lessor of the petitioner was a 
raiyat at a fixed rate of rent, the sub lease 
granted by him on the 24th February 1889 
is not subject to the operation of section 85. 
Consequently the inf erest created in favour 
of the applicant in 1889 is a valid interest, 
and as it is liable to be avoided on the sale 
to be held at the interest of the superior 
landlord, it is competent to the petitioner to 
seek protection under sub-section (3) of 
section 170 of the Bengal Tenancy Act. 

The result is that this Rule is made 
absolute, the order of the Court, below 
discharged and the application made by the 
petitioner to that Court granted. We make 
no order as to costs. 

Rule made absolute . 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1400 of 191° 

April 18, 1914. 

Present:— Mr. Justice Rafique. 

DALTHAWAN SINGH and another_ 

Defendants—Appellants 

versus 

AMARDEO SINGH and others—Plaintiffs 

—Respondents. 

Mortgage Usufructuary Not to be redeemed before 
35 gears—Not invalid in absence of fraud or duress — 
Redemption. 

The mere provision in a usufructuary mortgage that 
the mortgage would not bo redeemed before the 
expiry of 35 years from tho date of tho mortgage is 
not hard and unconscionable in the absence of fraud 
or duress. 


Ram Prasad v. Jagrup, 15 Ind. Cas. 880; 10 A. L. J. 
157, followed. 

Rhawani v. Sheodgal, 1 A. L. J. 133; A.W.N. G904). 
(30; 2G A. 479, referred to. 

Second appeal from the decision of the 
District Judge of Jaunpur, dated 28th June 
1912. 

The Hon’ble Mr. Gokul Prasad , for the 
Appellants. 

Mr. Haribans Sakai , for the Respondents. 

JUDGMENT.—The facts of this second 
appeal are as follows: One Kumar Lohar 
executed a mortgage in favour of Kali 
Charau in lieu of Rs. 49 in respect of 
1 bigha 11 biswas and 16 dhurs of land which 
he held as a fixed-rate tenant. The mort¬ 
gage was with possession and the term 
fixed in the deed was 35 years. The 
plaintiffs respondents are transferees of the 
equity of redemption of Kumar Lohai. The 
defendants-appellants are the heirs of Kali 
Charan, the mortgagee. The plaintiffs 
brought a suit in the Court, of the Munsif 
of Jaunpur on the 27th of October 1911 
for redemption of the property mortgaged 
by Kumar Lohar on tho allegation that the 
mortgage was made on the 15th of July 
1891 in lieu of Rs. 35. The defendants in 
their written statement, denied the existence 
of any such mortgage, and stated that a 
mortgage was made by Kumar Lehar on the 
29th of August 1892 in lieu of Rs. 49, aud 
that it. was a usufructuary mortgage for a 
period of 35 years which period not having 
expired the plaintiffs’ suit was not main¬ 
tainable. The plaintiffs amended their 
plaint on the information given in the 
written statement as to the date aud the 
amount of the mortgage. In their amended 
plaint they stated that, the mortgage beiug 
for a lor.g term it was invalid, aud that they 
could redeem it in any hkali fasil before the 
expiry of the term. The learned Munsif 
found that, the term of 35 years fixed by the 
moi tgage-deed was unconscionable, and he 
decreed the claim. On appeal the learned 
District Judge affirmed the decree of the 
first. Court.. The defendants who are the 
heirs of the original mortgagee come up iii 
second appeal to this Court, and conteud 
that, the mere fact- of the length of the term 
of the mortgage does not render it invalid 
or enable the mortgagor or his representa¬ 
tives to sue prior to the expiry of the term. 
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that where 
extends for a 
upwards, <he 
regarded by 
scionable and 


It. must be noted here that there 

is no allegation of fraud or overreaching in 
the plaint. The only ground on which 
redemption is sought is that the length of 
the term of the mortgage by itself shows the 
bargain to be unoonscionable and the con¬ 
tract to be invalid. The defendants-appel- 
lants, on the other hand, contend that the 
mere length of the term does not necessarily 
show that the bargain is invalid or uncon¬ 
scionable, where the right of the mortgagee 
to foreclose is also postponed for the term 
of the mortgage. The authority on the 

point is divided in this Court. In the case 
of Bhawani v. Sheodihal (1) it was remarked 

restraint upon redemption 

long period, say 30 years or 
contract may, no doubt, be 

a Court of Equity as uncon- 

oppressive. On the basis of 
this case the learned Vakil for the plaintiffs- 
respondents contends that his clients have 
a right to obtain redfmption before the 

expiry of the term of 35 years as the said 
term is obviously nnconscionable. On the 
other hand the learned Vakil for the ap¬ 
pellants relies on a later case, namely, that 
of Bam Prasad v. Jagrup (2), where the 
covenant in a mortgage-deed fixing 58 years 
for the mortgagor to redeem the mortgaged 
property was considered not to be hard and 
unconsoionable in the absence of fraud or 
duress. The case of Rambnran Singh v. Bam - 
her Singh (3) which went up in Letters Patent 
Appeal No. 73 of 1911 has also been relied 
on by the appellants in support of this 
contention. As the later cases of this 
Court are in favour of the appellants, I 
must allow their contention. The result is 
that I allow this appeal, set aside the decrees 
of the Courts below and dismiss the plaintiffs* 
suit with costs in all Courts. 

Appeal allowed. 

(1) 1 A. L. J. 133; A. W. N. (1904) 60; 26 A. 479. 

(2) 15 Ind. Cas. 880; 10 A. L. J. 157. 

(3) 10 Ind. Cas. 243. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 1554 of 1912. 

February 10, 1914. 

Present:— Mr. Justice Rattigan and 
Mr. Justice Beadon. 

Seth RADHA KISHEN— Plaintiff_ 

Appellant 

versus 

The Firm of GANGA RAM-RADHA 
KISHEN — Defendants—Respondents. 

Insolvency Act (II and 12 Vic. C. 21), s. 39 -Pro. 
V ' n £?J 11 **™ 71 ? ( S U ° f 19(>7) ’ s * 30 -Insolvency 

bankruptcy committed by debtor. J 

The right of set-oft' is a doctrine of equitable juris- 
diction and its object is not merely to avoid cross- 

actions but to do substantial justice. Therefore this 

doctrine would apply to prevent the great injustice 
which would arise if a person who is the insolvent’s 
creditor on one account and his debtor on the other 
is compelled to pay 16 annas in the rupee on 
what he owed to the insolvent and to receive less 
than that amount on what the insolvent owed him 
but it cannot be extended to cover cases whereat 
the time of insolvency the debtor of the insolvent 
with full knowledge that the latter has become hope- 
essly involved, buys up a third person’s claim against 
the insolvent in order to relieve himself of the liability 
of haring to pay his jusfc debt: y 

Held , also, that the transaction relied upon by the 

defendants being a bogus one, the set-off claimed 

could not be allowed. The English Law on the 
subject discussed. e 

Dickson V. Evans, 3 R. R. Jl 9; 6 T. R. 57: In re 
Milan Iramwau, Co., Ex parte Theys, 25 Ch D lo 

L. T. 545; 32 W. R. 6C1; 53 L. J. Ch.' p referred to 

hirst appeal from the order of the 

Subordinate Judge, Amritsar, dated the 29tb 

of June 1912, dismissing plaintiff's claL 

The Hon’ble Mr. Shadi Lai and Mr 
Santana rn, for the Appellant. 

Mr. Morton , Rai Bahadur Pandit Sheo 
Narain and Mr. Brij Lai , for the Respondents. 

R a JIJ R G dh BN R : ~k Th6 defendants . Ganga 
Ram-Radha Kishen, a firm carrying on 

business afc Amritsar, were indebted in 
September 1906 to the firm of Sbiy Nath 
Rai-Panna Lai and Harkishen Das-Bhagwan 
J)as In the same month the Jatter firms 
(which were really one firm trading under 
separate names) became financially embarras¬ 
sed and on the 18th of November executed 
and reg.stered a deed whereby the whole 
of their property was transferred to 10 
persons as trustees for the creditors of the 
firm. Insolvency proceedings thereafter took 
place in the C ourt at Amritsar a D d also in 

May 1907 S (he fi BCmbay d ° D the 31st 
May 1907, the firms in question were declared 
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insolvent by order of the High Court of 
Bombay and the property vested in the 
Official Assignee. Disputes arose between 
the Official Assignee so appointed and the 
Official Receiver appointed by the Amritsar 
Court and the case eventually came before 
their Lordships of the Privy Council who 
decided in favour of the Official Assignee 
[See Official Assignee , Bombay v. Registrar , 
Small Cause Court , Amritsar (1)]. 

On the 2nd of January 1911, the outstand¬ 
ings due to the insolvent firms were sold by 
public auction by the Official Assignee and 
were purchased by the plaintiff for Rs. 70,000. 

Plaintiff instituted the present suit on the 
30th of May 1911 and claimed to recover 

(1) Rs. 4,544*12-9, principal and interest, 
on account of the debt due from defendants 
to the firm of Shiv Nath Rai-Panna Lai, and 

(2) Rs. 2,780 0-3 principal, and interest, on 
account of the debt due from defendants to 
the firm of Harkishen Das-Bhagwau Das. 
The defendants raised various pleas contest¬ 
ing plaintiff’s right to recover and on the 
merits urged that the amount due from them 
to the firm of Shiv Nath Rai-Panna Lai was 
Rs. 2,926-13-0 and not the sum claimed by 
plaintiff. They further urged that a sum of 
Rs. 26-3-0 was due to them on accouut of 
brokerage, that they were not liable to pay 
interest, and that they held three hundis of 
the total value of Rs. 5,300 drawn by Shiv 
Nath Rai-Pauna Lai in favour of a firm called 
Nauak Chand-Malawa Mai, but purchased 
by defendants on Magyar Badi 15th, Sambat 
1963, equal to 16th November 1903. This 
sum the defendants claimed to be entitled 
under the provisions of the ludiau insolvency 
Act, section 39, to set-off against the claim 
of the plaiutitf. As a matter of fact after 
issues had been framed and the books of the 
defendants examined by the plaintiff the 
latter agreed to accept the allegation of the 
defendants as to the actual amounts due from 
them to the insolvent firm of Shiv Nath 
Rai-Panna Lai and the parties further agreed 
that the sum of Rs. 200 should be taken as 
representing the commission due to defend¬ 
ants for brokerage. The two points remain¬ 
ing in dispute betsveen the partita were, 


(1) 0 ind. Gas. 273; U C. W. N. 5t>9; 
(1910) M. \V. N. 177; 12 Horn. L. K. 
443; J58 l’. W. It. 1910; 7 M. L. T. 117; 
37 o. 418; 20 M. L. J. 432. 


!7 A. L. J. 
395;11C. 
45 l\ H. 


357; 
L. J. 
1910; 


therefore, (1) whether the defendants were 
entitled to set off against the claim of the 
plaintiff the sum of Rs. 5,300 due on the 
hundis above referred to, and (2) whether 
the defendants were liable to pay interest and 
if so, at what rate. The District Judge held 
that the defendants were liable to pay in¬ 
terest to plaintiff at the rate of Re. 0-7-6 per 
cent, per mensem, but he dismissed the suit 
on the ground that the set off claimed by 
the defendants was permissible under either 
section 30 of Act 111 of 1907 or under section 
30 of the Indian Insolvency Act, inasmach 
as there were mutual dealings between the 
insolvent aud the defendants. 

Plaintiffs have appealed to this Court, and 
we have heard the case argued at consider¬ 
able length on their behalf by Mr. Shadi Lai 
and by Messrs. Mortou and Sheo Narain on 
behalf of the respondents. Practically the 
sole question before us is whether the set-off 
claimed by the defendants was rightly 
allowed. 

Section 39 of the Indian Insolvency Act 
runs of as follows:— 

And be it enacted, that when there has 
been mutual credit giveu to the insolvent and 
any other person or persons, one debt demand 
may be set off agaiust the other.” 

Section 30 of the Provincial Insolvency 
Act, 1907, is expressed in rather fuller terms, 
but. it is practically to the same effect. As a 
general rule the debt, credit or dealing which 
is set-off aud the debt, credit or dealing 
against which it is set off must be between 
the same parties and iu the same right, but 
it has been held that the acceptor of a negoti¬ 
able instrument gives credit to the drawer 
of that instrument, and that every holder of 
it also gives credit within the meauing of 
this provision of law to the drawer [Co Rif is 
v. Jones (2)]. This right is in England 
subject, to the proviso that a person shall not 
be entitled to claim the benefit of the set-off 
agaiust the property of a debtor in any case 
wher» he had, at the time of giving credit 
to him, notice of available act of bankruptcy 
committed by the debtor. Neither the ludiau 
Insolvency Act, section c9, nor section 30 of 
the l rovinoial Insolvency Act makes meution 
ot the tfleet of notice of bankruptcy 
upon the light of person claiming to set-off t 


(3)^34 R. R. 572; 10 IB. &.C. 777; 109 Eng. Rep. 6$$, 
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and the contention before us has been that 
in this country it is open to a person who 
owes money to an insolvent to obtain the 
right of set-off by giving credit to him ( e . g. % 
by buying an acceptance of his or a note 
drawn by him) even after he has had full 
notice of the bankruptcy of the latter or of 
any aot of bankruptcy committed by him. 
It is conceded, however, that this right 
probably does not exist once the insolvent’s 
property has vested in the Official Assignee 
or in the Official Receiver as the case may be. 

We have given this difficult question our 
most careful consideration, but we are unable 
to accept the contention that this right of 
set off is as unlimited and as absolute as 
Mr. Sheo Narain argues. It is a doctrine 
of equitable jurisdiction, and its object is 
not merely to avoid cross-action but to do 
substantial justice and to prevent the great 
injustice which would arise if a person who 
is the insolvent’s creditor on one account 
and his debtor on the other is compelled to 
pay 16 annas in the rupee on what he owed 
to the insolvent and to receive less than 
that- amount on what the insolvent owed 
him (Chariar’s Law of Insolvency and 
Bankruptcy, Part 2, page 91). We cannot 
believe that this principle can be extended 
to cover cases where at the time of 
insolvency one person owes a debt to the 
insolvent and with full knowledge that the 
latter has become hopelessly involved buys 
Jip a third person’s claim against the 
insolvent in order to relieve himself of the 
liability of having to pay his just debt. In 
the present case we have no doubt that 
the transaction which took place between 
the defendants and the firm of Nanak Chand- 
Malawa Mai was practically a bogus one. 
The three hundis were drawn in favour of 
the firm of Nanak Chand-Malawa Mai on 
Asaui Sudt 7th, Bambat 1963 (25th September 
1906) and were respectively for the sums 
of Rs. 1,600, Rs. 2,500 and Rs. 1,200. They 

were payable 60 days after date, i.e., on the 
23rd November 1906. 

Defendants, according to the evidence of 
Radha Kishen (P. W. No. 10), the principal 
defendant, were doing business with the 
insolvent firms up to the 14th November 
1906, Maghcir Badi 13th, Sambat 1963, and 

the witness admits that the shop of Shiv 
Nath Rai-Panna Lai is only at a distance 
of 15 shops from the shop of his own firm 


and of four shops from his own house. That 
the drawers of the hundi were in financial 
straits about this very time (i.e , the 14th 
November 1906) is obvious from the fact 
that on the 18th November 1906 they 

executed the deed assigning all their 

property to ten trustees, and in the ordinary 
course of things their embarrassed position 
must have been evident to all and sundry 
some days before they were in a position 
to make this transfer to trustees who would 
naturally have to be consulted before such 
transfer could be effected. In their written 
statement (page 66 of the paper-book, para. 
b) defendants admit that “the business of the 
insolvent was completely closed on Maghar 

fooc l8fc ’ Samhat 19 <33”(*>., the 17th November 

1906;. We cannot believe that the defend¬ 
ants, who carried on business in the imme¬ 
diate neighbourhood and had dealings with 
the insolvents, were profoundly ignorant of 
what was going on and knew nothing about 
the condition of affairs in the insolvents’ firms. 

Butaccordingto Nanak Chand (P. W. No. 23) [ 
the head of the firm of Nanak Chand-Malawa 
Mai, defendants were in need of money on 
the 16th November 1903, and apparently 
asked him for a loan of Rs. 10,000. He had, 
he says, come over that day from Jullundur 
to Amritsar in order to realise certain debts, 
and though these particular hundis were not 
then payable, had brought them with him, 
and as he could not give the defendants 
more than Rs. 5,000 in cash, he made up 
the deficiency by selling them the three 
hundis in question. Defendants “who stood 
in need of money” bought the three hundis at 
their full face value, though they were not 
payable until the 23rd November and 
though, as we have said, it must have been 
obvious to any one in the market that the 
drawers were at the time hopelessly bankrupt. 
We mu9t assume that defendants are or¬ 
dinary men of business and fully alive to 
all that is going on rouud them, and in the 
circumstances we find it impossible to believe 
that they and Nanak Chand entered into 
this transaction in the honest belief that the 
drawers of the hundis were in a position to 
meet their liabilities thereon on the 23rd 
November. And in this connection it is 
important to remember (1) that Nanak 
Chand is the uncle of Ganga Ram, one of the 
partners in the defendants’ firm, and (2) that 
by a curious coincidence he had, on the 16th, 
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November, brought with him from Jullundur 
to Amritsar hundis which he well knew 
were not payable tillt.he 23rd November. 

But, thie is not all Defendants are in 
need of money and have (as they allege) 
honestly bought hundis for their full value, 
believing that they would be duly met on 
the 23rd November. They discover in a day 
or two that the drawers are insolvent and 
have committed an act of bankruptcy by as¬ 
signing all their assets to trustees. Now, if 
the transaction between them and Nauak 
Chand had been, on their part at all events, 
honest and innocent, what course would they 
have adoptedP Obviously, they would have 
insisted on returning the hundis to Nanak 
Chand. That such is the ordinary course of 
business is evident from the evidence of Mr. 
Cook (P. \V. No. 12); Tirath Ram (D. W. 
No. 2; page 94 of paper-hook); Sheikh 
Ghulam Sadiq (P. W. No. 11, page 101); 
Bali Mai (P. W. No. 75, page 105' and 
Ohhota Mai (P. W. No. 16, page 10(3). But 

so far from acting in this reasonable manner, 
defendants ask us to believe that though 
they subsequently found that they could not 
get payment, of the hundis from the insol¬ 
vent drawers, they nevertheless paid the full 
amount due thereon to Nanak Chand, who 
had sold the hundis to them at a time when 
the drawers were on the eve of finally 
closing business (see Rad ha Kishen’s evi¬ 
dence, page 89, line 30). And yet the last 
named witness admits that he would not 
have bought the hundis had he known that 
the drawers wero insolvent. Bur having 
bought them, he apparently preferred to 
take his chance of setting these hundis up as 
a set-off against his own debt in preference 
to insisting upon Nanak Chand taking them 
back; he pays their full value to the latter 
and cheerfully runs the risk of inevitable 1 iti- 
gation by electing to hold them as a set-off 
against his own debt. 


The conduct of defendants as above s< 
forth is sufficiently surprising, but there ai 
other facts which also excite common 
Admittedly defendants and Nanak Chan 
were duly notified by the Olficial Assign* 
of the insolvency of the drawers of the hnndi 
Unfortunately neither defendants, nor Nans 
Chand, are able to produce these notices, bu 
they admit that they received them. An 
yet neither of them informed the Otficia 


Assignee, until about August 1911 (see 
Exhibit P. 14, page 11), that the hundis in 
question had been assigned to defendants. 
No doubt, defendants were not bound to give 
this information, but in view of the fact that 
if they were bona hde holders of the hundis , 
the insolvents’ estate would have been indebt¬ 
ed to them and not they to the said estate, 
it is somewhat curious that they did not take 
the trouble to notify the Official Assignee 
that so far from their being indebted to the 
estate, the estate was in fact indebted to 
them. 

Such are the peculiar circumstances of the 
alleged sale of the hundis, and we find it 
impossible to believe that the transaction 
between Nanak Chand and the defendants 
was a genuine transfer for consideration. It 
appears to us that, on the 16th of November 
Nanak Chand realized that his securities 
would be (comparatively speaking) of little 
value when they matured on the 23rd of that 
month. On the other hand, these securities, 
if in the possession of defendants as holders, 
would, it was thought, be of very considerable 
value inasmuch as it was hoped by their 
names to relieve defendants of the necessity 
of paying up over Rs. 4,000 which defendants 
owned to the insolvents* firms. It, is not sur¬ 
prising, therefore, to find that. Nanak Chand, 
the uncle of one of the defendants, was 
ready to transfer the hundis to the defendants* 
firm, both he and the latter no doubt trusting 
that the assignment would effect its object 
and enable the defendants to set off the 
Rs. 5,300, due on the l hundis, against their 

own debt. 

We cannot regard a transaction of that 
kind as being within the spirit of seotiou 39 of 
the Indian Insolvency Act or of section 30 of 
the Provincial Insolvency Act; nor can we 
accept the contention that the defendants 
when taking the hundis gave credit to the 
drawers whom they knew at the time to be on 
the verge of bankruptcy. lu this connection 
we would i efer to the case of Dickson v. Evans 

(o). In that, case Lord Kenyon made the 
following remarks: — 

“The words of the Statute 5, Geo. II, c. 30, 
section 2b, are express, that, if it shall appear 
to the Commissioners that there has bsen 
mutual credit giveu by the baukrupt, or 

(o') 3 R. R. 110; 6 Term Rep. 57. 
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mutual debts between the bankrupt and any 
other person at any time before the bankrup¬ 
tcy, the Commissioners shall state the account, 
etc., and what shall appear to be due, etc., 
shall be claimed or paid. That Act was 
founded on good sense; and it provides that 
the assignees shall not recover against a 
debtor of the bankrupt what was due to the 
bankrupt on one side of the account, without 
also taking into consideration the other side 
of the account, and seeing on which side the 
balance lies. That is the justice of the case. 
But it would be most unjust indeed if one 
person, who happens to be indebted to an¬ 
other at the time of the bankruptcy of the 
latter, were permitted by any intrigue bet¬ 
ween himself and a third person so to change 
his own situation as to diminish or totally 
destroy the debt due to the bankrupt by an 
act ex post faeto. In cases of this sort the 
question must be considered in the same man¬ 
ner as if it had arisen at the time of the 
bankruptcy, and cannot be varied by any 
change of situation of one of the parties.” 

In the same case Grose, J., remarked as 
follows:— 

The Statute 5, Geo. If, c. 30, seems 
peculiarly adapted to this case; one object of 
the Act was to prevent a debtor of the bankrupt 
going about the country for the purpose of 
purchasing the bankrupt’s notes after the 
bankruptcy, and then pretending that he was 
a creditor at the time of the bankruptcy.” 

In a more recent case \_In re Milan Tram - 
ways Company, Ex parte Theys (4)], Lord 
Selborne, while admitting that the right to a 
debt proved in bankruptcy might be 
assigned, added:— 

This may be law; but if so, it is only 
matter of positive law not resting on any 
principle of justice, and we have now to 
decide whether it is law. It is urged that 
by the Judicature Act of 1875 the rules in 
bankruptcy are made applicable to companies 
in liquidation. The 10th clause of the 
Judicature Act, 1875, refers only to a Com¬ 
pany unable to pay its debts, but I am of 
opinion that it must be treated as applicable 
to any Company in liquidation until it is 
shown that the assets are sufficient for 
payment of the debts in full. Now under 
section 39 of the Bankruptcy Act, 1869, the 

(4) 25 Ch. D. 587; 53 L. J. Ch. 1008; 50 L. T. 545; 

32 W. R. 601. 
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iine is drawn at the time of the bankruptcy, 

“ d th f n ® hts of parties are nofc to be 
altered by subsequent transactions.. 

Suppose after the proof is made” Yt’ is 

assigned to some one who is indebted to 

the Company, can that person set off the 

debt, proved against the claim which the 

Company has against himP In my opinion 

clearly not. It is impossible that a person’ 

dehtt \ T ° f ^ bankrn Ptey owes a 
debt to the bankrupt and has no right of set¬ 
off, can acquire such a right by taking an 

credir 6D //? f an °* her debt due to another 
creditor of the bankrupt.” 

nnen ®, refmIt ° f Swings and in reliance 
upon the authorities cited, we hold that 

there was in the present case no such mutual 

dealings between the insolvent firm and the 

defendants as to enable the latter to rely 

on the provisions of either section 39 of the 

Indian Insolvency Act or section 30 of the 

Provincial Insolvency Act. We accordingly 

accept the appeal and grant plaintiff a decree 

for Rs 4 924 13-3 with interest at the rate 

or Ke. 0-7-6 per cent, per mensem up to the 

date of suit and thereafter at the rate of 

P? r ceDk - P er a nnum up to date of 

Si "" "" pw 


Appeal accepted. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 2641 of 1911 

March 30, 1914. 

Present: Mr. Justice Holm wood and 
Mr. Justice Chapman. 

GOBINDA NATH alias NRITTYA GOPAL 
^OY Plaintiff—Appellant 

versus 

MOHINI MOHUN MOJUMDAR and 
another Defendants—Respondents 

Hindu Law—Hindu widow-Suit by rid™ ' n 

ree ’ ^ on reversioner-invalid transfer L 

vndow-Permsssu-e or adverse possession-Tran s %r ee ’ s 

title by adverse possession. jeree s 

The heirs of a Hindu widow are bound hv « 
fairly and properly obtained against her 7 d Cree 

jssv'W&k sss srsrs* ?• L a - 

Where the prepertj in sait hed been in tteLtead 
ants ancestors’ possession for more u 0r ® ] ad- 

century under an invalid transfer by a Hindu a 

to her brother, and the plaintiffs’ case for nr!L d ? w 
entirely depended on this possession being permissive, 
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which the Courts below held ho had entirely 
failed to show: 

Ueld , that, as there is one continued chain of suc¬ 
cession in the defendants’ family without any title, 
the plaintiff’s suit must fail, as the defendants have 
got title by adverse possession. 

Appeal from the decree of the District 
Judge of Rajshaye, dated August 7, 1911, 
confirming that of the Additional Sub-Judge 
of Rajshaye, dated June 21st, 1909. 

Babus Sarat Ohandra Roy Chaudhuri and 
Krishna Kamal Afoilra , for the Appellant. 

Babus Mohendra Nath Roy , Rama Kanta 
Bhattacharyya and Jotindra Nath Lahitee, 
for the Respondents. 

JUDGMENT.—This second appeal arises 
out of a suit hi ought by the plaintiff for 
declaration of his title and recovery of pos¬ 
session of 7 2 gandas of an estate of which a 
female life-tenant, Kara Sundari, whose 
grandson the plaintiff is, recovered posses¬ 
sion by suit in a litigation which began in 
1862 to the extent of 1 anna gandas out 
of 1 anna 10 gandas , leaving 7.1 gandas now 
in dispute in the hands of the defendants* 
ancestors. 

It appears that one Kamal Lochan 
Ohaudhuri, the original owner of the estate, 
died in 1804 leaving two widows, Uma Debi 
and Subhadra Debi, who held the property 
in equal shares of 15 gandas each. Subhadra 
made over her share to her brother, Biseswar 
Mazumdar, as a gift and died in 1806. Mean¬ 
while disputes had arisen between Uma Debi 
and her co-widow as the former alleged that 
she had authority to adopt a son after her 
husband’s death and the right to possess all 
the property. However that may be, Subhadra 
remained in possession, as the plaintiff 
says, with Uma Debi’s consent and made the 
alienation to Biseswar without her authority 
apparently. It was not till 1812, six years 
after the death of Subhadra Debi, that Uma 
Debi exercised her right of adoption and 
adopted Jshwar Chandra Chaudhri, who 
attained majority in 1830 and brought, a 
suit against his adoptive mother, Uma Debi 
and his sister, Rajeswari, wife of Rajeswnr 
Mazumdar, son of Biseswar, for recovery of 
the 71 gandas held by them. Uma Debi was 
apparently made a party on the ground that 
it was by her permission that Rajeswar was 
bolding. Is war withdrew this suit on the 
ground that as long as his adoptive mother 
was alive he had no right to possession. J swar 
died in 1849 leaving Hara Sundari, his 


widow, and Drabamayi his daughter. The 
plaintfff’s allegation a9 to what followed is 
that Rajeswari ar.d her sons Gobinda and 
Ram Sundra, the ancestors of the defendants, 
dispossessed Hara Sundari on the footingof the 
gift to Biseswar of gandas and certain in¬ 
valid ijaras in respect of 2\ gandas and 6^ 
bighas of Brahmattur. Nothing is said in the 
plaint as to the remaining one anna of the 
property which we are left to imagine was 
indisputably in the possession of Hara 
Sundari as life-tenant of the °state of Iswar. 
But the records of the case which are 
before us show, and that is the footing upon 
which it has been dealt with by both the 
Courts below, that Hara Sundari sued for 
the whole 1 anna 10 gandas and recovered 
1 anna 2\ gandas, it being held that she was 
barred by limitation in respect of the 7* gandas 
given to Biseswar by Subhadra Debi. On appeal 
to the High Court the case was dismissed, 
but on review there was a remand for fresh 
finding as regards the 7w gandas. Hara 
Sundari instituted this suit in 1S62 aud in 
1866 after the remand she stated by a petition 
that, she had got her dues for costs and 
wasiat in respe?t of the property decreed 
and that, she gave up her claim to the re¬ 
maining portion, namely, 7 tV gandas. 

Uma Debi died in 1857 and the principal 
contention between the parties is whether 
there was adverse possession ruuning against 
the present reversioner, to whom the estate 
opened on the death of Drobamayi in 1907, 
between 1S57 and 1873, the date wheu the 
Limitation Act of 1871 came iuto force. 
There is, however, also a clear finding by 
both the Courts below that, adverse possession 
was running against. Uma Debi and her 
successors from 1S06, for Biseswar’s hold¬ 
ing of 7r, gandas was certainly adverse to 
all of them. The Subordinate Judge’s 
view^ of the matter is that all the parties 
in 1866 accepted the decree of the High Court 
before the order of remand as the final decision 
in the case without, further litigation. This 
was no alienation; and he relies on the case of 
Gaya Ptrshad v. Hcet Narain (1) to show that 
in order to save limitation by reason of adverse 
possession, the possession must arise directly 
fiom invalid alienation by the widow. But 
in thw case possession began loug beforo 
Hara Sur.daii got her right to sue, which 

(1) 9 C. 93. 
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carries us back to 1803, since which time 
Biseswar’s possession followed by Rajeswari’s 
possession,. has been undisturbed. 

To get rid of this the plaintiff has to assert 
that ^ the possession of Rajeswar was per¬ 
missive, because Uma Debi allowed him to 
bold it in consideration of his having married 
Iswar’s sister Rajeswari. To this the reply 
of the learned Judge is that even in the 
life-time of Uma Debi she was not in 
possession of the 7| gandas , but Subhadra 
and her brother Biseswar, the ancestors of 
the defendants, were; and there is nothing 
to show that Subhadra entered into possession 
and held the land on behalf of Uma Debi by 
her permission or consent. Clearly the bro¬ 
ther of Subhadra, Biseswar held the land 
adversely to Lma Debi, The premature 
intervention of Iswar in 1832 cannot affect 
this proposition, as he died in 1849 and 
Uma Debi continued as life-tenant till her 
death in 1857. Upon this finding, which 
is based upon the fact of there being no 
evidence that Rajeswar’s possession was 
permissive, the plaintiff’s case goes, and the 
question what the effect of the liligation 
from 1862 to 1866 would have upon the 
adverse possession between 1857 and 1873 
becomes purely academical. 

As, however, this question was hotly debated 
between the parties we may say that we 
agree with the lower Courts that Kara 
Sundari s litigation in 1862 did not interfere 
with the running of adverse possession. 
We have considered the cases cited to us; Sheo 
Narain Singh v. Khurgo Koerry (2), 
Mahadei v. Baldeo (3) and I Raj Lakshmi 
Dasee v. Katayani Dasee (4) and we do not 
dispute the proposition that a Hindu widow 
who is a limited or qualified owner cannot be a 
party to a consent decree. But the cases 
are clearly distinguishable, as the widow 
was not out of possession in these cases for 
fifty-eight years before suit as in this case; 
and in this case it so happens that there 
was no decree except the final decree of 
the High Court before remand. We have 
also considered the case of Kattama Nauchear 
v. Raja of Shivaganga (5) and the case of 
Bari Nath Ghatterjee v. Mathura Mohan 

(2) 1 0 0. L. R. 337. 

(3) 30 A. 75; 5 A. L. J. 43; A. W. X. (1908) 1G. 

(4) 12 Ind. Cas. 464; 38 C. 639. 

(6) 9 M. I. A. 539; 2 W. R. (P. C.) 31; 19 Eug. Rep 


Goswimi (6) and the authorities discussed 
therein and we can find nothing to justify the 
proposition that adverse possession ceased to 
run by reason of the suit of 1832 which 
ended adversely to Hara Sundari after a 
fair trial. Jt is true she obtained a re¬ 
mand, but she aoandoned a re-investigation 
of the plea of limitation which had been 
decided against her. What their Lordships 

of the Judicial Committee said in Sivaganga's 

case (5) was that “unless it could be shown 
that there had not been a fair trial of the 
right in that suit—or, in other words, unless 
that decree could have been successfully im¬ 
peached on some special ground, it would 
have been au effectual bar to any new suit 
in the Zillah Court by any person claiming 
in succession to Anga Mootoo Natchiar. 
For assuming her to be entitled to the 
zemindari at all, the whole estate would, for 
the time, be vested in her, absolutely’ for 
som9 purposes, though in some respects for 
a qualified interest: and until her death it 
could not be ascertained who would be en¬ 
titled to succeed. The same principle, which 
has prevailed in the Courts of this country as 
to tenants in tail representing the inherit- 
ance, would seem to apply to the case of 
a Hindu widow; and it is obvious that there 
would be the greatest possible inconvenience 
in holding that the succeeding heirs were 
not bound by a decree fairly and properly 
obtained against the widow.” The plaintiff 
cannot say that there was not a fair fight 
in which the Hiudu widow lost. There was 
no decree passed after the High Court decree 
of 1862. The order on the petition of 
withdrawal of the review was, “File with 
the record.” The point of limitation was 
adjudicated in several Courts and it was 
fo^und that she was barred as regards the 
7'a and this only brings us back to 

the finding in this suit which is also to 
the effect that she was, a3 a matter of faot 
barred long before 1832. This property had 
been in the defendants’ ancestors’ posses¬ 
sion for more than half a century under an 
invalid transfer by Subhadra to Biseswar 
and the plaintiffs’ cas9 entirely depends on 
this possession being permissive which the 
Courts below have held he has entirely 
failed to show. There is one continued 
cnam of succession in the defendant’s family 
from 1806 to this day without any title. 

(6) 21 C. 8; 20 I. A. 183. 
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Rajeswari’s marriage is made a jamping 
off point for the unfonnded allegation of 
permissive possession, because it was in 
1817, only eleven years after Biseswar’s 
adverse possession began to ran. Bat 
it is futile to aver without evidence 
that Uma Debi allowed Rajeswar to con¬ 
tinue in possession, which he had already 
held for many years, merely because Ihe 
married her adopted son’s sister. We con¬ 
sider that it would be disastrous to disturb 
the title which has matured for over a 
century by allowing the plaintiff to re-open 
the matter now. If he did we should ex¬ 
pect the strictest proof of the alleged per¬ 
missive possession. Both the lower Courts have 
found it shadowy and unsupported by any 
evidence. 

The appeal, therefore, must be dismissed 
with costs. 

Appeal dismissed . 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 467 of 1912. 

February 12, 1914. 

Present: —Mr. Justice Ratt.igan and 
Mr. Justice Sootfc-Smith. 

MUHAMMAD KHAN— Plaintiff- 

Appellant 

versus 

DALEL AND OTHERS — DEFENDANTS — 

Respondents. 

Custom—Alienation— A wans of lalayanj Tehsil, 
Attock District—Powers of father. * 

An Auxin of the Talagaug Tohsil, who has sons 
living, has not unlimited powers when dealing with 
ancestral property. 

Second appeal from the decree of the 
Divisional Judge, Attock Division at 
Campbellpur, dated the 9th November 
1911, reversing that of the Subordinate 
Judge, Attock District at Rawalpindi, dated 
the 15th May 1911, decreeing plaintiff’s 

claim. 

Mirza Jalal Dm, for the Appellant. 

Mr. Sadr Din , for the Respondents. 

JUDGMENT —One Dalel, an Awan of the 
lalagaug Tehsil, which now forme part of 
the attock District, but was formerly 
w.thm the Jhelum District, on the 27th 
June loJJ, by registered deed sold celtaiu 
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lands in Mauza Dher Wand in the said 
Tehsil to one Giul Sher, for an alleged 
consideration of Rs. 1,500. In the present 
suit, one of the two sons of Dalel, the 
said vendor, prays for a declaration that 
the said sale was without consideration and 
for no necessary purpose and is, therefore, 
not binding upon him as the next heir of 
the vendor. 

The Subordinate Judge found (1) that 
out of the alleged consideration Rs. 1,250 
the price of 12 camels had not been proved, 
(2) that necessity for the sale had not 
been established, and (3^ that defendants had 
failed (o prove that an Awan of the Talagang 
Tehsil, who had sons living, was, by custom, 
competent to alienate his ancestral land except 
for necessity. He further found that the suit, 
which was instituted on the 19th August 
1910, was within time and that it had not 
beeu established that plaintiff, who was a minor 
at the date of sale and only 19 years of age 
in 1911, had done anything to estop himself 
from claiming the relief now sought. He 
accordingly granted him the declaration for 
which he prayed. 

Defendant appealed to the Divisional 
Judge, who found that consideration had 
beeu proved in full, that there was no 
necessity for the sale, but that plaintiff’s 
suit must nevertheless fail inasmuch as an 
Awan of Talagung Tehsil h*s by custom 
power to dispose of ancestral land even 
in the presence of eons at his will and 
without, necessity. He further held that 
the suit was brought in collusion with the 
vendor and that it would be inequitable to 
graut plaintiff the relief claimed, as parts 
of the land sold have in the meantime 
beeu alienated to third persons. He, therefore, 
dismissed plaiutiff’s suit with oosts. 

Plaintiff applied to this Court under 
clause (6) of section 70 (1) of the Punjab 
Courts Act., as amended by Act XXV of 
1899, for revision of the Divisional Judge's 
decree and his application was admitted 
thereunder as a further appeal. We must, 
therefore, accept the findings of fact in this 
case aud hold (in concurrence with th6 Courts 
below) that defendant has failed to prove that 
the sale in his favour was for necessary pur¬ 
poses. In the circumstances the ordinary 
rule of custom, as propounded in the 
l'ull Bench ruling reported as dujar 
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v. Sham Das (1), must apply and the sale 
be held to be ineffective against plaintiff 
unless the defendant can satisfy us, that 
the vendor had an unrestricted p^wer of dis¬ 
position of his ancestral holding, or that the 
suit is time-barred or that there are 
circumstances which disentitle plaintiff to 
relief. 

In a very similar case (Civil Appeal No. 170 
of 1912) decided by us to-day, we have 
found that an Awan of Talagang Tehsil, who 
has sons living, has not unlimited powers when 
dealing with ancestral property. This appeal 
and the one to which we refer were argued 
before us at one and the same time, and our 
finding upon this question applies equally 
to this case, though the matter is discussed 
more fully and with reference to the autho¬ 
rities in our judgment in that appeal. 

The only features peculiar to the present 
case are (1) that evidence has been given to 
the effect that in this village a large 
number of alienations have been effected 
since 1886 and have not been contested 
and (2) that the suit was instituted eleven 
years after the date of sale. 

As regards the first point it is unnecessary 
to say more than this that the circumstances 
of the various alienations are unknown. Many 
of them were probably by sonless proprietors 
and of the others it is possible that many 
were assented to by the alienor’s sons 
cases similar to, e. g., that reported as 
Khuda Yar v. Fatteh (2). Such instances 
are of no practical value in dealing 
with a question of the kind before us and 
defendants have admittedly not been able 
to cite a single case in which it has been 
definitely held-that an Awan of this Tehsil 
who has sons can dispose of ancestral 
property at his pleasure. On the other hand 
we have definite authority refered to in our 
judgment in Civil Appeal No. 170 of 1912 to 

the contrary. 

As regards the second poiut, we are unable 
to discover any ground for refusing to grant 
plaintiff relief. He was admittedly a minor 
in 1899 when the sale was effected and 
there appears to be no reason to doubt the 
correctness of the Subordinate Judge’s 
finding, that he was only nineteen years of 
age in 1911. The sale was effected within 

(1) 107 P. U. 1887. 

^2) 8 P. it. 1906; 64 P. L. R. 1906. 


twelve years of the institution of the suit* 
and the suit is, therefore, within time, under 
the provisions of the Punjab Limitation 
(Ancestral Land Aleinatioo) Act of 1900. It 
has not been proved that plaintiff by any act on 
h;s partacquiesced in the sale, and the facts that 
his elder brother made no attempt to impugn 

it and that the vendee has been dealing with 
the property as its owner cannot affect his 
right to contest it. 

We accordingly accept the appeal and 
setting aside the decree of the Divisional 
Judge, we restore that of the Subordinate 
Judge, with costs in plaintiff’s favour 
throughout. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decree Appeal No. 33 of 1913. 

February 2, 1914. 

Present :—Mr. Lindsay, J. C. aod 
Mr. Kanhaiya Lai, A. J. C. 

Lieut. E. G-. A. PRINS AND ANOTHER- 

Jcdgment-debtors—Appellants 




Messrs. MURRAY & Co., Ltd._ 

Decree-holders—Respondents. 

Civil Procedure Code (Act V of 1908J, s. 60 (1) cl. 
(t)» s. 60 (2), cl. (b), s. 2, cl. 17— Public officer —“ While 

serving under the Government” meaning of _ “Affect ” 

interpretation oj —Attachment of salary of Honorary 
Commissioned Officers employed in Indian Subordinate 
Medical Department, power of executing Court as to— 
Army Act (44 and 45 Viet., Chap. 58J, ss. 136, 144 
and 190— Construction of enactment, principle of .’ 

The salary of Honorary Commissioned Officers 
employed in the Indian Subordinate Medical Depart- 
ment is attachable under the provisions of section 60 
sub section (1), clause (i), Civil Procedure Code’ 
since they are “public officers” as defined in section 
2, clause 17, Civil Procedure Code, and are also 
“officers” as defined in section 190 of the Army 

Act, so that they are not protected by section 144 
of the latter. 

Section 60, sub-section (2), clause (6), Civil Proce¬ 
dure Code, does not amount to a declaration that the 
provisions of section 60, sub-section ( 1), Civil 
Procedure Code, do not constitute a la w passed by 
the Governor-General of India in Council authorising 
deductions to be made from the pay of an officer of 
His Majesty’s Regular Forces. 

Calcutta Irades Association v. Ryland, 24> C. 102- 1 
C. W. N. 138 and Watson ?. Lloyd, 25 M. 402, followed 

Colonel Lecky v. Bank of Upper India Ld 9 Tnd. Cas 
1023; 8 C. L. J. 487; 33 A, 529., and Velchand Chaga 
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Lai v. Bourchicr, 17 Inti. Cas. 13; 14 Bom. L. R. 777; 
37 B 26, dissented from and distinguished. 

Murray and Co., Ld. v. Prins, E. G. A., 10 Ind. Cas. 
719; 14 O. C. 82, referred to and explained. 

Appeal against an order of the Subordinate 
Judge, Lucknow, dated 5th May, 1913. 

Mr. St. O. Jackson , for the Appellants. 

Mr. E. Manuel , for the Respondent. 

JUDGMENT.—The appellants in these 
cases are two judgment-debtors both of 
whom are Honorary Commissioned Officers 
employed in the Indian Subordinate Medical 
Department. 

Decrees were obtained against them by 
Messrs. Murray & Co., Ld., Lucknow, and in 
execution of those decrees orders were passed 
for the attachment of the salary of these 
officers to the extent of one-half. The question 
which has to be decided in these cases is 
whether under the provisions of section 60 of 
the Code of Civil Procedure read along with 
section 136 of the Army Aot (44 and 45 
Viet., Chap. 58) the orders for attachment 
were such as the executing Court was compe¬ 
tent to pass. The case came in the first in¬ 
stance before one of the Judges of this Court. 
By his order dated the 30th of June 1913 
he has referred the appeal to a Bench for 
decieion in view of a conflict of judicial 
authority upon the question involved. The 
decree-holders support the orders of the 
Court below upou the authority of the 
rulings reported as Calcutta Trades Association 
v. Hyland (1) and v. Lloyd 

(2). The judgment, debtors on the other 
hand rely upon the decisions reported as Colo¬ 
nel Lecky v. Bank of Upper India Ld ., (3)aud 
Velchand Chagan Lai v. Bourchier (4). Section 
60, sub-section (11, clause (»), of the Code of 
Civil Procedure, allows attachment to be made 
of the salary or allowances of a public officer 
while on duty to the extent, in certain cases 
of one moiety. In the present instance the 
judgment-debtors are, as has been said, 
officers holding commissioned rank in the 
Indian Subordinate Medical Department and 

this being so we are clearly of opinion that 
they are public officers within the meaning 
of that expression as defined in section 2 
clause 17 of the Code of Civil Procedure* 


(1) 24 C. 1C2; 1 C. XV, N. 138.1 

(2) 25 JM 402. 

W V? d \ C ji*- 1U23 ; 33 A. 529; 8 A. L. J. 487. 
(•) 17 lnd. Cas. 13; 37 B. 26; 14 Bom. L. K. 777 


They are “Commissioned Officers in the 
Military Forces of His Majesty while serving 
under the Government.” It was suggested 
in the course of argument by the learned 
Counsel for the appellants that they did not 
come within this definition. The contention 
was that the expression while serving under 
the Government” means serving in some Civil 
Department of Government apart from mili¬ 
tary employ, but, in ouropinioD, this contention 
cannot be sustained. We take these words 
to mean that the officer to whom they ap¬ 
ply is still in the service of Government, 
that is to say, has not been put upon the 
retired list. We start, therefore, with the 
fact that both the judgment-debtors here 
are public officers and this being so 
prima facie it is competent for a Civil Court 
under section 60 of the Code of Civil 
Procedure to attach their salary to the 
extent of one-half. The question then 
arises whether either by reason of the 
provision contained in section 60, sub¬ 
section 2, clause (6), of the Code of Civil 
Procedure, or of anything contained in the 
Army Act the pay of these officers is exempt 
from attachment. The history of the 
amendment of the Army Act of 1881 has 
been set out in the Calcutta and Madras 
judgments above referred to. It appears 
that previous to the year 1S95 section 

151, sub-section 3, of the Army Act provided 
as follows:— 

“A Civil Court or Court of Small Causes, 
upou adjudging payment, of any gum by 
any persons subject to Military Law other 
than a soldier of the Regular Forces, may 
either award execution thereof generally 
or may direct specially that the amount 
named in the direction, being the whole 
or any part 0 f the said sum, shall be paid 
by instalments or otherwise out of any 
pay or other publio money payable to 
the debtor and the amount named in the 
direction not exceeding one-lialf of such 
pay and public money shall, while the debtor is 

in India, be stopped and paid iu conformity 

with the direction.” * 


1 fpi . ~- ^ iuAC 

I he pay of an olheer or soldier of His 
Majesty s Regular Forces shall be paid without 
any deduction! other than the deductions 
authorised by this or any other Aot or by any 

Royal \\ arrant for the time being." I n the year 
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1895, .. section 151 of the Army Act. wag 
repealed and in section 136 the following 
words were inserted, namely, or “by any 
law passed by the Governor-General of India 
in Council.” The result, therefore, is that 
under the law as it now stands and as laid 
down in section 136 of the Army Act 
the pay of an officer or soldier of His 
Majesty’s Regular Forces must be paid 
without any deduction other than deductions 
authorised by this or any other Act, or 
by any Royal warrant for the time being, 
or by any law passed by the Governor- 
General of India in Council. In discuss¬ 
ing the effect of the above amendments 
the Madras High Court in Watson 
v. Lloyd (2) remarked that it was 

important to bear in mind that the words 
which were added to section 136 under 
the Amending Act, 1895, were added by the 
same Act which repealed section 151 in ioto. 
Their Lordships remarked that the amend¬ 
ment in section 136 appeared to be con¬ 
sequential on the repeal of section 151 and 
that the Legislature in adding the words 
just mentioned would seem to have had in 
view the fact that the provisions of the 
repealed proviso to section 151 were sub¬ 
stantially the same as the provisions of the 
Code of Civil Procedure, sections 266-268. 
The view which has been taken both by 
the Allahabad and Bombay High Courts is 
that the language of section 60, sub¬ 
section 2, clause (6), of the Code of 
Civil Procedure, renders the provisions of 
section 60, sub-section 1, inapplicable to any 
cases to which section 136 of the Army Act 
applies. The important word in section 60, 
sub-section 2, clause (6), is the word “affect” 
and the interpretation which the Bombay 
and Allahabad High Courts have placed 
upon clause (6) is that it amounts to a 
declaration that the enactment contained in 
section 60, sub-section 1, is not to be treated 
as a law passed by the Governor-General of 
India in Council authorising any deduction 
from the pay of an officer of His Majesty’s 
Regular Forces. On the other hand it is 
contended that this interpretation of the 
word “affect” is too wide and that the real 
sense of that expression is that the provi¬ 
sions of section 60, sub-section 1, are not 
to apply if they are expressly in conflict with 
any of the provisions of the Army Act. It 
is said that the word does not import that 


section 60 is not to be taken in any way as 
a part of an Indian Statute so far as the 
Army Act is concerned. We have, there¬ 
fore, to choose between these two conflicting 
views of the law and it seems to us after 
a full consideration of the history of the 
amendment of the Army Act that we 
ought to pronounce in favour of 
the contention which has been put forward 
on behalf of the decree-holders-respondents. 
If the true principle is that every enactment 
must be so construed, as far possible, as to be 
consistent with every other which it does not 
in express terms modify or repeal then we 
think we ought to give full effect to tho provi¬ 
sions of section 60, sub-section 1, unless it is 
apparent that they are expressly in conflict 
with the provisions of seotion 136 of the 
Army Act. In our opinion there is not 
necessarily any conflict between the terms of 
these two sections. It is possible to conceive 
of a conflict between the provisions of section 
60 of the Code of Civil Procedure and other 
provisions of the Army Act. An instance 
of this occurred in a case which was before 
this Court and which is reported as Murray 
Co. Ld. v. Prins , E. G. A. (5). In that case 
the same two judgment-debtors who are now 
before us were concerned. At that time 
they had not been given the commis¬ 
sioned rank which they now enjoy. 
They were, however, “Gazetted Officers in the 
military forces of His Majesty”, although 
they held no commission. Pnma facie , there- 
fore, they were public officers within the 
meaning of the definition contained in the 
Code of Civil Procedure, but as was pointed 
out by Mr. Chamier in that case although 
these gentlemen were Gazetted Officers they 
were not officers as defined in section 190 
of the Army Act of ■ 1 881. For the purposes 
of the Army Act these judgment-debtors 
were at that time merely warrant officers 
who, according to the definition contained in 
the Army Act, are treated as “soldiers.” Mr 
Chamier then proceeded to point out that 
being soldiers under the Army Act their 
pay was exempt from attachment under the 
provisions of section 144 (1) of that Act. 

Here we have an instance in which the terms 
of the Code of Civil Procedure were in conflict 
with the provisions of the Army Act and the 
consequence was that the law as contained in 


(5) 10 Ind. Cas. 719; 14 O. C. 82. 
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Musammat harnami v. Musammat partapt. 

the Code of Civil Procedure had to give way 
by virtue of the declaration contained in 
section 60, sub-section 2, clause (b ), of the 
Code of Civil Procedure. To have allowed 
the attachment in that case would have been 
to permit the terms of section 60 to “affect” 
the provisions of the Army Act. The 
judgment-debtors, although public officers for 
the purposes of the Code of Civil Procedure, 
were not officers of His Majesty’s Regular 
Forces for the purposes of section 136 of the 
Army Act. A similar situation might, con¬ 
ceivably arise in the case of a public officer 
of the description mentioned in section 2, sub¬ 
section 17, clause (e), of the Code of Civil 
Procedure. Uuder that clause every person 
who holds any office by virtue of which he 
is empowered to place or keep any person 
in confinement is a public officer. It might 
very well be that a person holding a posi¬ 
tion of this kind was a warrant officer 
employed as a jailor. He would under the 
Code of Civil Procedure be a public officer 
whose salary prima facie might be attached 
under the provisions of section 60, but being 
by virtue of the definiton contained in the 
Army Act only a soldier, the provisions of 
section 144 of the Army Act would pre¬ 
vent the operation of section 60 of the Code 
of Civil Procedure. We are unable, there¬ 
fore, to adopt the view of the law which 
has been taken in the Allahabad and Bom¬ 
bay cases, namely, that section 60, subsection 
2, clause (/>), of the Code of Civil Procedure, 
amounts to a declaration that the provisions 
of section t.0, sub-section 1, do not constitute 
a law passed by the Governor-General of 
India in Council authorising deductions to 
bo made from the pay of an officer of His 

Majesty’s Regular-Forces. We do not think 
it. necessary in these cases to consider whe¬ 
ther the Allahabad and Bombay cases are 
distinguishable from these cases on the 
ground that the officers concerned there were 
officers of the British Army. It may be 
argued that officers of this class who are 
Raid to receive their pay from the Crown 
under (he provisions of an Act of Parlia¬ 
ment are not public officers in the sense 
m which that expression is used in the 
Oode of Civil Procedure because they do 
not, Rerve under the Government. The ex¬ 
pression “ Government.” in this definition 
means either the Bocal Government or the 
Government <;l India, but no mich ail¬ 


ment. could be raised in favour of the two 
appellants here. They are employed in the 
Indian Subordinate Medical Department and 
we have no doubt draw their pay from 
the revenues of the Government of India.. 
They are, t herefore, strictly within the de¬ 
finition just mentioned. The conclusion, 
therefore, that we come to is that the pay of 
these appellants was liable to attachment and 
that the orders passed by the lower Court 
directing attachment were in accordance with 

law. We dismiss both the appeals with 

costs. 

Appeals dismissed. 


PUNJAB CHIEF COURT. 
Miscellaneous First Civil Appeal No. 1865 

ok 1912. 

February 4, 1914. 

Present: —Mr. Justice Beadon. 

Musammat HA RNAMI—0bjkctor — 

Appellant 

versus 

Musammat PART API —Respondent. 
Guardians ami Wards Act (Ylll oj 1890),s. 7— Mother 
hvimj m open adultery—Appointment oj boy's paternal 
aunt. 

The appointment of a minor’s paternal aunt, as 
guardian is proper when it is found that the minor’s 
mother is living in open adultery and has borne 
children to a man to whom she is not married. 

Miscellaneous first appeal from the order 
°l the Gistriot Judge, Amb.Ma, dated the 
1/th August. 1912, appointing the respond¬ 
ent. as guardian of the minor. 

Pandit A’.,,. Rh,j Datt-i , for the Appellant.. 
Mi*, \unii Lai , for the Respondent 
JUDGMENT.—1 find Mus.mmot Har- 

mum, mother of the minor, is admittedly 
livu.fr in open adultery and has had children 
by one Nikka to whom she is not married. 
Under these circumstances I do not think 
that she is a proper person to be appointed 

guardian. 

As the mother of the boy cannot be 

appointed 1 can see no good reason for 

interfering with the District Judge’s selec- 

turn of ilugammat Partapi, who is the boy’s 
paternal aunt. 

I dismiss the appeal, but Ido not think 
" necessary to make any order in regard 

to posts. 




Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Civil Rule No. 1426 op 1913. 

December 17, 1913. 

Present :—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beachcroft. 

NUR MIA—Judgmf nt-debtor—Petitioner 

versus 

CHANDRA MOHAN ROY— Decree-holder 

—Opposite Party. 

Barden of proof—Occupancy holding, attachment of, 
m execution of money-decree—Burden on decree-holder to 
show transjerability of holding. 

When a decree-holder for money wants to sell an 
occupancy holding belonging to his judgment-debtor 
in execution of the decree, the onus of proof is on 
him to establish that the holding is transferable by 
custom or local usage. 

Bhiram Ali ShaiJe t. Qopi Kanth Shaha, 24 C. 355; 
1 C. W. N. 396, followed. 

Rule against an order of the District Judge 
of Noakhali, setting aside that of tiie First 
Munsif of Sudharam. 

Babu Ram Doyal Dey , for the Petitioner. 

Babu Bhudev Chandra Roy> for the Oppo¬ 
site Party. 

JUDGMENT.—We are invited in this 
Rule to set aside an order by which the 
Court of Appeal below, in reversal of an 
order of the Court of first instance, has 
directed the confirmation of a sale of an 
occupancy holding in execution of a decree 
for money, at which the decree-holder 
himself became the auction-purchaser. The 
sale was impeached as irregular and fraudu¬ 
lent, and was also attacked on the ground 
that the holding was non-transferabl9. The 
Coarts below have concurrently held that 
the allegations of fraud and irregularity have 
not been established Upon the question of 
transferability of the holding, the primary 
Court held that the burden was upon the 
decree-holder to establish that the property 
was saleable, specially as the judgment-debtor 
had, before the sale, taken the objection 
and as the decree-holder had failed to dis¬ 
charge the onus, that Court set aside the 
sale. On appeal, the District Judge has 
taken what he calls a novel view, namely, 
that the onus is upon the judgment debtor 
to prove the objection that the holding is 
non- transferable, and as in his opinion this 
has not been established, he has set aside 
the order of the Original Court. This order, 
in our opinion, cannot possibly be supported. 

It is obvious that the burden of proof was 
on the decree-holder to establish that the 


occupancy holding was transferable by 
custom or local usage, as was laid down in 
the case of Bhiram Ali Shaik Shikdar v. Qopi 
Kanlh Shaha (1). It is further clear that 
it was incumbent upon the judgment-debtor 
to urge this objection before the sale, if he 
was aware of the execution proceedings, as 
was laid down in the case of Durga Ohnran 
Mandul v. Kali Prosanna Sarkar (2). The 
objection, as a matter of fact, was taken 
before the sale but was not decided. The 
objection was urged again after the sale and 
pr evailed in the Court of first instance. The 
District Judge, however, in appeal has held 
that the burden of proof was upon the 
judgment debtor. In this view he was 
clearly in error. 

We may add that the petitioner has 
sought our interference in revision, inasmuch 
as a second appeal is barred under section 
102 of the Code because the decree in 
execution of which the sale took place was 
made in a suit for money valued at less than 
Rs. 500 [Narayun Permanand v. Nagindas 
Bhaidas (3), Mavula Ammal v. Mavula 
Maracoir (4), Sri Bullov Bhuttacharjee v. 
Bahuram Chattopadhya (5), Lala Kandha 
Ter shad v. Lala Lai Bthuri Lai (6).] 

The decree-holder auction-purchaser, 
however, has contended that this Court 
should not interfere, in view of the unex¬ 
plained delay after which this application 
has been made. There is considerable force 
in this contention, but in view of the fact 
that the District Judge has based his conclu¬ 
sion on grounds entirely contrary to what 
has been the settled rule embodied injudicial 
decisions to which his attention does not 
appear to have been drawn, we are constrain¬ 
ed to set aside his decision. But while we 
make the Rule absolute, we direot the 
petitioner to pay the opposite party (who 
was justified in the circumstances to enter 
appearance and to oppose the application) 
two gold mohurs as the costs in this Court. 
We further direct that the petitioner be 
deprived of his right to claim restitution of 
profits of the property sold in respect of 

(1) 24 C. 355; 1 C. W. N. 396. 

(2) 26 C, 727; 3 U. W. N. 586. 

(3) 30 B. 113; 7 Bom- L. R. 641. 

(4) 30 M. 212; 17 M. L. J, 376. 

(5; 11 C. 169. 

(6.) 25 C. S72. 
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the possession of the opposite party up to 
this date. The costs payable under this 
order will be added to the decretal sum. 
The result of our decision will be that the 
sale will stand cancelled, the application for 
execution will be revived and the decree- 
holder will be at liberty to proceed with 
execution on the basis thereof. 

Rule made absolute . 


PUNJAB CHIEF COURT. 

Second Civtl Appeal No. 1333 ok 1913. 

January 20, 1914. 

Present : — Mr. Justice Scott*Smith. 
DIWAN SINGH minor THROUGH 

Musammat JATTI— Defendant _ 

Appellant 

versus 

BISHNA — Plaintiff — Musammat SANTO 

AND ANOTHER—DEFENDANTS — RESPONDENTS. 

Punjab Courts Act (1 VIII af 188-0 amended bit 

Act (IV of 1912J, s. 40— Second appeal — Xeccssitg _ 

Previous mortgage. 

Where a lower Appellate Court lias found as a fact 
after discussing each item of consideration, that no 
necessity has been proved, the Chief Couit will not 
interfere with these findings on second appeal. 

The fact that a previous mortgage is more than 
twelve years old is ot no importance, unless it is 
shown that mutation with regard to it was effected 
more than 12 years before suit. 

Second appeal from the decree of the 
Divisional Judge of the Sialkot Division 
dated the 1() fh of June 1913, reversing 
that of the Subordinate Judge, 1st class, 
Sialkot, dated the 31st of January 1913 
dismissing plaintiff’s claim. * '* 

Mr. Nanak Chand , for the Appellant 
eni Nand LC ' 1 ' f ° r th ° Plainti ^-I{espond. 

JUDGMENT.—I cannot are that there 
is any ground for a second appeal. The 
ower Appellate Court has decided that 

the mortgage was not for legal necessity ; 

has discussed each item and has found them 
to be not proved. I cannot go into i, 8 

. lillle more 

r“‘:r "»* ...»i„",t 

, legard to it was effected more thnn 
the''.",''"* M °" "'■x'b'bo.-in.mmien”;; 

r Ibe appeal is dismissed with costs. 

Appeal rejected. 


MA AUNG BTU V. MAUNG THET HN1N. 

POWER BURMA CHIEF COURT. 
First Civil Appeal No. 6 of 1912. * 

April S, 1914. 

Present:—* Ir. Hartnoll, Offg. Chief Judge 

and Mr. Justice Twomey. 

* A AUNG BYU and another—Defendants 

Appellants 

versus 

MAUNG THET HNIN— Plaintiff— 

Respondent. 

Puddhist Law Divorce Desertion-Convict, whether 

tn l l escrl u, J<,—Wife of convict taking another 
r , l ", of-Evidcnce—Arbitration j orJceedinqs — 

u.rk Jni'in.7 note of evidence— .Vote, whether admissible 
r> niter buckllust Law a mau sentenced to imprison^ 
meat is not to be deemed to have deserted lY wife- 
nor does desertion ipso Jacto and without any further 
end express act of volition on the part of either party 

dissolve the marriage tio. “uei party 

Therefore, the wife of a convief in 
sufluueut joint property to maintain herselPand 

he s'oif n b.\t Tt >t , ent ; tled ' 0t ^° l-shand to 

hei self hut if she does so, her conduct amounts to 

<Uv,ei t.on and adultery and the husband on return i s 

demand ,u VY ‘ ° m . arria " e tio !,s «t«n end and to 
uiniaiHi all tlio property. 

Thcin Pe v. U. Pet, 3L. B. R. 175 (F. B.) and Mam 

'* gating A yaw Yu, U. 11. R. (1892) II % 
referred to. ' ■'* 

A note of evidence taken bv a rWt in . 

of abortive arbitration proceedings is not n I 
in evidence. oettuings is not admissible 

Mr - Hay, for the Appellants. 

Mr. Dantra, for the Respondent 

rn JUDGMENT. 

Thl? M H r ’ J, ~ TheplaintifT ' respoudeut - Maan (r 
1 het Hmn, was convicted of murder and 

bu“t in Ce i91°l n ftD8P ° rtati0n forIife 1S99; 
but in 1911 the remainder of his sentence 

' V!US re “ ,tted «■"! he was released. At the 
.me of h. 8 conviction he left a wife Ma Aung 
Lyu with four young children and the land 
and other joint property of the married 
couple was admittedly sufficient for the 

child r UC :,° f Y Ia , AUU * Bya a » d the 
child, bn . About three years after Thet 

husband 00 U IOh ° l V Ma AllUg Byu took another 
husband Kyaw Zan Illaw with whom she 

has snice lived When Thet Hnin came back 
property fro° M° n demanded the joint 

property ^ T) * moiety of the 

ti on hn \ 1 '. e , I e WRS a refere nea to arbitra- 
, hut nothing came out of it aud Thet 

aZ bT 1 * spit 

recovery o t) Kyaw Za " Hla *or th 


INDIAN OASES. 


941 


Vol. XXIII] 

MA AUNG BYU V . MAUNG THET HNIN. 

The plaintiff’s case is that Ma Aung Byu 
had no right to take a second husband and that 
in doing so she was guilty of adultery and 
desertion. Ma Aung Byu, on the other hand, 
contends that she was entitled to take another 
husband when three years had elapsed from 
the time of Thet Hnin’s conviction and that 
by taking a second husband she did not 
forfeit her share in the joint property. 

There is no authority for holding that a 
man sentenced to imprisonment is thereby 
to be deemed to have deserted his wife. 
The Dhammathats do not provide for such 
contingency. But sections 242 to 249 and 393 
of the Ex-Kinwura Mingyi’s Digest deal with 
cases in which a husband goes on a journey 
or goes to war, and they show that the wife 
must wait indefinitely for her husband’s 
return at any rate as long as she has adequate 
means of subsistence from the joint estate. 
Having regard to the spirit of these rules I 
think it is clear that Ma Aung Byu had no right 
to take a second husband and I would accept 
the decision of the District Court that her 
conduct in doing so amounted to desertion and 
adultery. It has been held, however, that de¬ 
sertion does not ipso facto and without any 
further and express act of volition on the 
part of either party dissolve the marriage 
tie. \Thein Pe v. U Pet (1)]. We have, 
therefore, to consider when the marriage 
tie was actually dissolved. Was it dis¬ 
solved by the act of Ma Aung Byu 
in taking a second husband or did it 
subsist until 1911 when Thet Hnin returned 
from transportation? The Upper Burma case 
Mam Thin v. Maung Kyaw Ya (2) is good 
authority for the view that the deserting party 
cannot claim a divorce by pleading the deser¬ 
tion and Sir Harvey Adamson expressed 
himself in favour of the same view in Thein Pe 
v. U Pet (1) though the point was not decided 
in that case. I would follow the interpreta¬ 
tion adopted by the learned Judicial Com¬ 
missioner, Upper Burma, and hold that the 
marriage tie between Thet Hnin and Ma 
AnDg Byu was not dissolved by her action 
in deserting him, but subsisted until Thet 
Hnin was released from Jail and demanded 
the joint property from Ma Aung Byu. By 
that express act he took his stand upon the 
fact of the desertion and treated his marriage 
tie with Ma Aung Byu as severed. 

(1) 3 L. R. R. 175 (F. B.). 

(2) U. B. R. (1892) II, 96. 


It is admitted that in the case of a divorce 
on the ground of the wife’s adultery the 
husband is entitled to all the property, and 
whereas in this case the husband treats 
the marriage as at an end on the ground of 
his wife’s desertion and adultery there is no 
good reason to depart from the ordinary rule. 

The District Court has decided that certain 
property to the value of Rs. 3,675 was in Ma 
Aung Byu’s possession when she took Kyaw 
Zan Hla as her husband and a decree has 
been given against both the defendants- 
appellants for this property. As regards the 
Yindaw paddy land and the Payagon paddy 
land there is no dispute. The Kundaw garden 
land was admittedly bought in the interval 
between Thet Hnin’s conviction and the 
second marriage and it was rightly treated as 
part of the joint estate. The house built by 
Ma Aung Byu at Kundaw was built before 
the second marriage and that also was rightly 
included in the joint property. The moveable 
property decreed in Thet Hnin’s favour con¬ 
sisted of: 




Rs. 


2 Tickals of gold valued 

60 


A cart ... 

30 


Cash 

600 


80 baskets of paddy 

SO 


Debt paid by Ma To Le 

500 


Interest on this debt 

150 

A8 

regard the gold and the 

cart and the 

paddy I think the value of these may be set 
against the expenses incurred by Ma Aung 

Byu 

in maintaining herself and 

the children 

after the second marriage. It 

is true that 


they also had the produce of the lands belong¬ 
ing to Thet Hniu. But even if this produce is 
taken into the account, the aggregate amount 
available for maintenance was not excessive. 
I would, therefore, disallow these three items 
of Rs. 60 and Rs. 30 and Rs. 80. 

Against the amount of cash, Rs. 600, which 
was admittedly in Ma Aung Byu’s hands 
should be set off the amounts whioh were given 
to the two eldest children when they were 
married. Po Chon received Rs. 150 and Ma 
Mya got jewellery to the value of Rg. 130: 
total Rs. 283. The item Rs. 600 should, 
therefore, be reduced to Rs. 320. I cannot 
agree with the District Judge that the defend¬ 
ants should pay Rs. 500 plus Rs. 150 in 
respect of the transactions with Ma To Le. In 
dealing with this item the learned Judge has 
relied on Ma Aung Byu’s alleged admissiops 
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in Exhibit B, a note of evidence taken by a 
clerk in the course of the abortive arbitration 
proceedings. Exhibit B was wrongly admit¬ 
ted in evidence. The proper coarse would 
have been to question Po Saw the writer, P. 
W. No. 2, as to what Ma Aung Byu said at the 
time. Po Saw could then have refreshed his 
memory by referring to Exhibit B under sec¬ 
tion 159, Evidence Act. As the case stands, 
Exhibit B must be excluded from considera¬ 
tion altogether. Aooording to Ala Aung 
Byu’s evidence she received interest at Rs. 30 
per cent, per annum for two years on the loan 
of Rs. 200 to Ala To Le. In the third 
year Ala To Le failed to pay interest and gave 
her land in usufructuary mortgage for Rs. 500, 
which sum presumably consisted of the origi¬ 
nal debt of Rs. 200 plus one year’s interest 
Rs. 60 plus cash Rs. 240, subsequently, a fur¬ 
ther sum of Rs. 300 was paid to Ma To Le who 
then sold the land outright to Ma Aung Byu 
and Kyaw 7j an Hla. The second sura of 
Rs. 300 according to Ma Aung Byu 
was obtained by the sale of the produce 
of her lands. If it, were proved that the 
additional advances paid to Ala To Le came 
out of the joint estate it would be reasonable 
to make Ala Aung Byu, who now has Ala To 
Le’s land, refund the money to Thet Hnin. 
But there is no stisfactory proof on this point 
Moreover Thet Hnin did not demand these 
amounts from Ala Aung Byu. He asked only 
for the original loan of Rs. ‘200. Li the 
circumstances [ would hold Ala Aung Byu 
responsible only for Rs. 200, the amount of 
the original loan to Ala To Le. and Rs. 60, 
the amount of interest which Ma To Le 
could not pay. Both those amounts were 

afterwards mer K ed in the sum of Rs S 00 
the price for which Ma Aun* Byu took 

over the land from Ma To Be and I think 

T, 16 pi'n'f um ^ ,V' eSB sums a KK re K atin K 

Rs 260 to Ihet Hnin as part of the joint 

I would therefore, modify the decree of 

the lower C ourt by awarding to the plaintiff 
•is against both defendants: 

Yindaw paddy land valued at 1 600 

Pay agon paddy land 

Run da vv garden land valued at 95 


Kundaw house 


160 


Cash Rs. 820 P l n . R q . o 60 5S() 

together with costs on f i» n 

Rs. 2,885. ° 


I see no sufficient reason to allow the 
defendants’ costs on the difference between 
the amount decreed aud the amount 
Rs. 5,595 at which the relief claimed was 
valued in the plaint. The Court-fee payable 
on the plaint is Rs. 305 of which, however 
only Rs. 170, the Court-fee on the amount 
now decreed, is payable by the defendants. 
The difference must be paid by the plaintiff. 
The Court-fees recoverable from the parties 
will be a 6 rst charge on the property decreed. 

Hartnoll, Okfg. C. J. —I concur. 

Decree modified . 


MADRAS HIGH COURT. 

Second Civil Appeal No. 453 ok 1913. 

February 26, 1914. 

Present:^— Air. Justice Saukaran Nair aud 
ATr. Justice Seshagiri Iyer 

BHAVARAJU VENKATA SUBBA RAO 

AND ANOTHER—DEPENDANTS—APPELLANTS 

versus 

Sri Ruja YENUMULA MALLU DORA 
GARU —Pluntipf—Respondent. 

Madras Estates Land Act (Mad. Act I of 1908.1, *. 60 
8ch -> P art Art. 8—Arrears of rent—Limitation—Time 
runs from end of fasli -Suit for possession—Limitation 

not saved. 

For a suit for arrears of rent uuder the Madras 
Estates Land Act limitation begins to run from the 
0,1(1 of the fasli, when, in the absence of auy contract 
to the contrary, tho rent becomes payable. The 

pendency of a suit for possession does uot save the 
limitation for tho rent suit. 

Second appeal against the decree of the 

District Court of Kistna at Masulipatam, 

ln Appeal Suits Nos. 216 and 226 of 1912, 

preferred against. that of the Deputy 

Collector, Ellore Divisiou, iu Second Suit No. 
494 of 1911. 

Mr. B. Somayya for Mr. P. Narayanamwti 
(.with him Air. F\ Somasundaram ), for the 
Appellants. 

Mi. T . Ramadoss, for the Respondent. 

JUDGMENT.—The decree of the lower 

U'ur , ln so f tu . as it . awards Rrrears o{ rent 

wh,ch became due more than three years 
before date of suit, cannot be supported. 

the d M n / ' C ti e * 8 ; P % rt A ° f the Schedule to 
Madras Estates Land Act, the landholder 

dale I,n ff 16 suit within three years of th e 

,Iftte when the arrear became due. The rent 
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in the absence of any contract to the con¬ 
trary, became payable at the end of the fasti 
and, under oection 60 of the Madras Estates 
Land Act, it then became an arrear of rent. 
Limitation commenced to run from that date. 
The pendency of the suit for possession is of 
no avail as it was open to the plaintiff to 
claim the rent due to him. See Huro Pershad 
Roy v. Qopal Das Dutb (1). 

The decree of the District Judge is modi¬ 
fied and the decree of the Sub-Collector is 
restored as regards the claim for fastis 1310 
to 1317. The decree is confirmed as regards 
the other fastis 1318 to 1320. The plaintiff 

is entitled to interest for the rent due for 
these fastis. The parties will have their 
proportionate costs in this and in the lower 
Appellate Coart. 

Decree modified. 

(1) 9 C. 255 (P. C.) ; 12 C. L. R. 129; 9 I. A. 82. 


OUDH JUDICIAL COMMISSIONER’S 
" COURT. 

Second Civil Appeal No. 349 op 1912. 

January 20, 1914. 

Present :—Mr. Justice Lindsay. 

Sheikh ABDUL RAHMAN — Plaintiff— 

Appellant 

versus 

KALE KHAN —Defendant— 

Respondent. 

Oudh Laws Act (XVIII of 1876), s. 7— Pre-emption 
— Presumption, statutory —Wajib-ul-arz, interpretation 
of—Claim for pre-emption relating to village decreed 
in absence of any defence as to non-prevalence of 
such custom whether establishes custom in village. 

The presumption as to a right of pre-emption is, in 
Oudh, a statutory presumption created by section 7 of 
the Oudh Laws Act which lays down that such a right is, 
in the absence of any custom or contract to the con¬ 
trary, presumed to exist. 

Where the entry in a Wajvb-ul-arz stated that every 
co-sharer in the village was entitled to sell his share 
to whomsoever he liked: 

Reid, that the above entry was sufficient proof of a 
custom excluding the right of pre-emption in the 
village. 

Where in a previous suit relating to a village a claim 
for pre-emption had been put forward and allowed, and 
it was contended in a subsequent suit for pre-emption 
relating to the same village that the previous decision 
proved the existence of the custom of pre-emption in 
the village, but it was found that in the previous suit 
no defence like that in the subsequent suit was put 


forward to the effect that th # e custom did not obtain 
in the village: 

• Held, that the above previous decision could not 
establish the custom of pre-emption in the village. 

Appeal against the order of the District 
Judge, Lackaow, dated S3rd April 191^ 
upholding that of the Officiating. Munsif,’ 
North Lucknow, dated 14th August 1911] 

Babu Rajesliari Prasad , for the Appel¬ 
lant. 

Mr. Wasim, for the Respondent. 

JUDGxMENT.—The only point for deter¬ 
mination iu this case is whether or not a 
right of pre-emption should be presumed to 
exist in Mouza Dewamau, the village in 
which the properly in suit is situated. The 
suit was one for pre-emption and one of the 
defence set up was to the effect that no custom 
of pre-emption prevailed in the village. This 
presumption of a right cf pre-emption is a 
statutory presumption which has been 
created by section 7 of the Oudh Laws 
Act. That section lays down that a right 
of pre emption is presumed to exist unless 
the existence of any custom or contract to 
the contrary is proved. In the present case 
an entry in the Waiib-ul-arz was put 
forward as proof of a custom to the con¬ 
trary. The Courts below have held that 
this entry is proof of such a custom and 
that the presumption is thus over-turned. 
The words in the Wajib-ul-arz upon which 

reliance has been placed are as follows •_ 

“her eh hissadur ko apne hissa he intihal ka 
bazarie bai ke ikhtiyar hai hi j{ s ke 
hath chahe' b n Imre." Two cases have been 
referred to in the judgment of the Court of 
first instance, oases in which language 
similar to the language just set out has 
been held by this Court to be sufficient proof 
of a custom excluding the right of pre¬ 
emption.^ One of these cases is Boholai Singh 
v. Toll Singh (1) decided by Mr. Tracy on the 
22nd of September 1885. The second case 
is Sajjcd Ali v. Lochman Prasad (2) decided 
by Mr. Chamier on the 20th of August 1898 
In this latter case Mr. Chamier refers to the 
decision of Mr. Tracy, and in the case before 
him in which the words used were somewhat 
similar to the words mentioned above he 
held that the clause in the Wajib-ul-arz was 

as clear as it could possibly be and t hat lie 

(1) Miscellaneous Appeal No. 132 of 1885. 

(2) Second Civil Appeal No. 127 of 1896. * 
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had no doubt that it was intended to 
record the fact that no right of pre-emption 
prevailed in the village. In the oase before 
Mr. Chamier the wording was somewhat 
stronger than the wording of the clause of the 
Wajib-ul-arz now under discussion, for there 
were the words “ Kuch kaid hissadaran gaon hi 
nahin hai." Mr. Chamier compared this 
language with'the language in the I Vajib-ul-arz 
which was before Mr. Tracy and although the 
language of the clause in the case before him 
was stronger than in the case before M r. Tracy, 
he held that Mr. Tracy’s viewof the law should 
be followed. I have been referred to a third 
case (First Civil Appeal No. 29 of 1906) 
which was decided on the 30bh of May 190G 
in which the language of the Wajib-nPorz is 
exactly the same as in the case now before 
me. Mr. Griffin, who decided the case, relied 
upon Mr. Tracy’s decision referred to above 
and was of opinion that such a clause in a 
Wajib-ul*arz was sufficient proof of the fact 
that no custom of pre emption prevailed. 
The learned Counsel for the appellant has 
urged very strongly that the view taken in 
these decisions should be re-considered, but I 
am not inclined to disturb a course of 
authority which has obtained in this Court 
since the year 1835. The learned Counsel for 
the appellant also pointed to the fact that in 
one case relating to this village a claim for pre¬ 
emption had been put forward and allowed. 
It would appear that in that particular case 
no defence was put forward to the effect that 
the custom did not obtain in the village: so it 
cannot be said that this single instance is of 
any particular value to establish the case for 
the plaintiff that the custom does not 
prevail. 

I think the decision of the Court below is 
perfectly right and I dismiss the appeal 
with costs, 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Civil Second Appeals Nos. 705 and 706 of 1912. 

February 24, 1914. 

Present :—Mr. Justice Heaton and 
Mr. Justice Shah. 

HARI ANNAJI DESHPANDE— Appellant 

V678US 

VASUDEV JANARDHAN SATBHAI— 

Respondent. 

MAIBAI —Appellant 

versus 

B AGUB AI —Respondent. 

Hindu Law —Mitakslmra in Bombay Presidency _ 

Succession—Sister and son of half brother —Res judicata 
— Co-defetidants. 

According to the Mitakshara , as understood in the 
Bombay Presidency, the sister comes next after the 
grandmother and a fortiori after the half brother’s 
son in the order of succession. 

Bhagiean v. Warubai, lo Bom. L. R. 389; 32 B, 3C0 

followed. ’ 

In order that any decision between co-defendants 
might operate as res judicata in any subsequent suit 
between them, it is necessary to establish that there 
was a contlict of interests among the defendants and 
that there was a judgment defining thoreal rights and 
obligations of the defendants inter se. 

Ram Chandra Narayan v. Narayan Mahadeo , 11 B. 
210, referred to. 

Second appeals from the decision of the 
District Judge of Ahmednngar, in Appeals 
Nos. 32 and 31 of 1911, reversing the decree 
passed by the Joint Subordinate Judge at 
Ahmednagar, in Civil Suit No. 776 of 1910. 

Mr. K. H . Kelkar , for the Appellants. 

Mr. D. R. Patwurdhan, for the Respondent. 

JUDGMENT.—Two points of law have 
been urged in these second appeals, firstly , 
that a full sister is a nearer heir than a 
son of a separated half-brother according 
to Hindu Law, and secondly, that the ques¬ 
tion of heirship is res judicata in favour of 
the sisters. 

As regards the first- point, the competition 
is between the full sisters of the deceased 
B bag wan and the son of his separated half- 
brother. The parties are admittedly govern¬ 
ed by the Mitakshara and not by the 
Mayukha. The sister has been recognised 
as an heir under the Mitakshara by this 
Court- in several cases, aud it is beyond 
dispute that she is an heir under the 
Mayukha. The dispute really is about the 
position to be giveu to her iu the list ot heirs 
according to the Mitakshara. 

Ibis identical question has been fully 
considered and decided in Bhagwan v. TTanc 
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bat (1). We are bound by this decision, 

and in spite of an attempt made by the 

learned Pleader for the appellant to question 

its correctness, I see no reason to doubt 

it All the texts and the decided cases 

bearing- on this question have been subjected 

to a critical examination in Bhagwan's case 

and in the earlier case of Mulii Purshotum 

v. Oursandas Natha (2) which was a case 

under the Mayukha. It is needless to discuss 
them here over again. 

While expressing my concurrence with 
the conclusion arrived at in Bluigwan's case 

u* u briefly deal with the argument 

whmh has been pressed on behalf of the 
appellant on this occasion. Mr. Kelkar for 
the appellant concedes, and it must be 
conceded, that the sister has not been 
mentioned as an heir at all in the Mitakshara. 
He does not press for Balambhatfca’s inter¬ 
pretation of the word hhratarah in Yajna- 
valkya’s text, as this Court has refused to 
accept Balambhatta’s view, as it involves 
a complete departure from the order of 
succession accepted and advocated by Yijna- 
neshvara, and as it has been repudiated by 
Nilkantha in the Yyavahara Mayukha. 
But it is strenuously argued that the sister 
has been recogoised as an heir under the 
Mitakshara as understood in this Presidency, 
mainly on account of her haviug been ex¬ 
pressly mentioned as an heir by Nilkantha, 
and that, therefore, under the Mitakshara 
she should be given the same position in 
the order of succession, as has been given 
to her under the- Mayukha. It is argued 
that as she comes before the half-brother 
under the Mayukha, she must come in 
before the half-brother under the Mitakshara, 
i\e., before the brother’s son, as the brother’s 
son comes after the half-brother according 
to Yijnaneshvara. In my opinion this is a 
wholly untenable position. It is practioally 
impossible to assign to the sister the same 
relative position in the list of heirs under 
the Mitakshara, as has been assigned to 
her under the Mayukha. Nilkantha gives 
her a distinct and definite position and 
brings her in after the grandmother and 
before the half-brother. Yijnaneshvara, 
however, gives a much higher place to the 
half-brother in the order of succession, and 


(l) 10 Bom. L. R. 389; 32 B. 300. 
(2} 2 Bom. h. R. 721; 24 B. 563. 


in several respects his order of succession 
is different from that adopted by Nilkantha. 
It is, therefore, clear that the sister cannot 
be placed after the grandmother and before 
the half-brother or before the brother’s son at 
the same time under the Mitakshara. In 
fact it is not reasonably possible to reconcile 
the Mitakshara and the Mayukha so far as 
the relative position of the sister in the 
compact series of heirs is concerned. 

There is a farther difficulty iu'asceptiug 
the appellant’s argument. It is not possible 
to place the sister before the half-brother 
without disturbing the compact series of 
heirs laid down by Vijnaneshvara. It is not 
right to disturb this cimpact series by 
introducing an heir who is not expressly 
mentioned by Vijnanesh vara. 

i . . j e sisfcer cannot 

be included among the gotrajas as under¬ 
stood by Yijnaneshvara and, therefore, she 
cannot be appropriately brought in any- 
where unless she is placed before the half- 
brother. But I do not see any force in 

us Nilkantha in bringing 
after the grandmother says 
all the qualifications of a 
all the sister has been re- 
heir under the Mitakshara 
even though not mentioned by Yijnaneshvara 
mainly because Nilkantha has expressly 
assigned her a high place in the list of 
heirs. ^ There is nothing to render Nil- 
kantha’s vie^ that she has the qualifications 
of a gotraja inapplicable to the Mitakshara. 

Quite apart from the consideration, how* 
ever, whether under the Mitakshara the 
sister can be included among the gotrajas 
or not, it is clear that the sister cannot be 
placed higher than the grandmother It 
has been held in Rudrappa v. Iruioa (3) 
that she cannot be ranked any lower. 

The result, therefore, is that under the 
Mitakshara she comes next after the grand¬ 
mother and a fortiori after the half-brother’s 
son. 

The second point relates to res judicata. 

In the previous litigation one Bhagirthibai 
widow of Rangnath was the plaintiff. She 
had filed a suit to recover the arrears of 
maintenance and the possession of a part 
of the family house for residence from 

(3) 5 Bom. U. R. S76; 2S B. 82. 


this argument, 
the sisfcer in 
that she has 
gotraja. After 
cognised as an 
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Wasudeo, the separated brother’s son, and 
the three full sisters of Bhagwau. Wasudeo, 
defendant No. 1, and one of the sisters, 
defendant No. 3, did not appear in the suit. 
The second sister, defendant No. 2, did not 
put in any written statement. The claim 
was contested by the third sister, defendant 
No. 4, on the ground that defendant No. 1 
was in possession of (he property. Though 
it was assumed by the trial Court in that 
case that the sisters—and not the nephew— 
would inherit Bhagwan’s property, the 
question of heirship was neither raised nor 
decided The present contesting parties 
were all arrayed as defendants in that suit. 
The defendant No. 1, Wasudeo, appealed 
against the decree, and it is significant to 
find that the sister co-defendants were not 
made parties to the appeal. The Appellate 
Court passed a decree against the joint 
family estate of Martand without deciding 
any questions relating to the defendants 
inter te. It was made clear in the decree 
by the Appellate Court that it would be 
open to defendants Nos. 2, 3 and 4 (i\e., the 
sisters) to sue the first defendant iu respect 
of any alleged wrongful possession during 
previous years. In order that any decision 
between co-defendants might operate as res 
judicata in any subsequent suit between 
them, it is necessary to establish that, there 
was a conflict ot interests among the defend¬ 
ants and that there was a judgment de¬ 
fining the real rights and obligations of the 
defendants inter se: see Ramchandra Narayan 
v. JSarayan Mahadev (4). On looking at the 
judgments in the previous litigation, it does 
not appear that the point as to who was 
Bhagwan’s heir was really raised by the 
parties. At any rate the point was certainly 
not decided. Under these circumstances it 
is clear that the question of heirship is not. 


res judicata. 

In my opinion both the points fail, anc 
the decree of the lower Appellate Court h 
each case is confirmed with costs. 

Heaton, J.—i am quite satisfied on i 
perusal of the judgment in, and on a con 
sideration of the circumstances of, tin 
previous litigation that, there is no re 
judicata here. Further, 1 am prepared t. 
follow as an authority (ho case of Wtagwan v 
Warubai (1). In the obscurity which lie 


around these matters where the Mitaksbara 
and Mayukha are in conflict, it seems to me 
that when a clear and definite decision has 
once been arrived at, that decision ought 
to be maintained and followed. 

I, therefore, concur that both these appeals 
•should be dismissed and the decrees of the 
lower Appellate Court confirmed with oosts. 

Decree confirmed , 


MADRAS HIGH COURT. 

Appeals Nos. 123 and 210 ok 1911. 

January 21, 1914. 

Present :—Mr Justice Miller and 
Mr. Justice Tyabji. 

ACHARATH PARAKKAT KONHAMMAD 

AND OTHERS—(DEEENbANTS NOS. 1 TO 5) - 

Appellants in appeal No. 128 ck 1911 

Ar^P Defendants Nos. 1 to I 3, 15 to 
27 and 29 to 35 and ISth Defendant's L. R. 
— Respondents in appeal No. 210 of 1911 

versus 

ACHARATH BAPPAN KARANAVAN 
and manager if ACHARATH TARWAD — 

Appellant in appeal No. 210 
of 1911 and Respondent in apiral No. 128 

of 1911. 

Practice — liombay High Court—Admission Court 
excusing delay — Order subject to objection. 

An order of the Admission Court excusing delay in 
the payment of deficient Court fees on an appeal is, 
according to the practice of tho High Court of Bom¬ 
bay, made subject to objection before the Court hear¬ 
ing tho appeal and its decision thereon. 

Appeals against, the decree of the Court of 
the Subordinate Judge of North Malabar, in 
Original Suit No. S of 1911. 

Mr. T. ft. Ramachnndra if/er, for the Appel* 
lants. 

Mr. J. L. Rosario , for the Respondents. 

JDUGMENT. 

M k.i.kr, J. — Before we heard the appeal 
objection was raised on behalf of the de¬ 
fendants that the Appeal No. 210 ought to 
be dismissed as barred by limitation. The 
order of the Admission Court is, "Delay 
excused.” Mr. Rosario contended that, the 
Court ought not. to have excused the delay. 
1 he question was raised whether we have 
nowti to set aside Mie cider of the Admiseioo 


(4) 11 B. 216. 
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Court excusing- delay. For my part, so far 
as my knowledge of the practice of the Court 


goes, what is done and what I have done 
sitting in the Admission Court is to make 
the order, sometimes expressly subject to 
objection, always with the knowledge that 
should objection be raised, it would be dealt 
with by the Court hearing the appeal, to 
make the order, that is to say, on such 
prima facie evidence as may be offered by 
the appellant and leave it to the Court 
hearing the appeal, should that order be 
challenged, to decide the question. I do 
not know whether this practice is a desirable 
one to follow, but I understand that to be 
the practice of the Court. 

In the present case, to my mind, it is 
unnecessary to decide whether we have 
power to deal with the order of the Admission 
Court, because I came to the conclusion 
yesterday that there is no really good ground 
for saying that the delay ought not to have 
been excused. 

Now, as regards the appeals, the learned 
Subordinate Judge has dismissed the suit 
in respect of all the items, except items 7 
and 11, and with regard to one of them, item 
4, he has held the suit is premature. I do 
not think it necessary to discuss the evidence 
or the nature of the suit. I think it is sufficient 
to say that in no case do I find sufficient 
reason for differing from the conclusion 
arrived at by the Subordinate Judge. It 
may be desirable to make it clear in the 
decree as regards shop No. 295, that that 
is the property which the tarwad is entitled 
to recover on the expiration of the lease, 
Exhibit LXXVX Apart from that, I see no 
reason to interfere with the decree of the 
Subordinate Judge. I would dismiss both 
the appeals with costs. 

One of Mr. Rosario’s contentious was 
that the lower Court was wrong in oal- 
oulating the proportionate costs payable to 
<he plaintiff and has given him too much. 
He was unable to show us, if a mistake has 
been committed, how it has been admitted 
and, therefore, I do not see how we can in¬ 
terfere with the order of the lower Court 
as to the amount of costs payable. It seems 
to me that he shoald have applied or should, 
if that course is open, still apply to the 
Court below to amend the decree if it is 
arithmetically wrong or calculated on a 


wrong basis, but he has not shown us what, 
if anything, is wrong with it. 

As regards the items claimed by Mr. 
Rosario in Appeal No. 128, I am unable 
to agree with his argument chat in regard 
to item 7 there is enough to show that tho 
ladies were entitled to retain the house in 
their possession and the site on which the 
house is built; and as regards compensation 
I think, in the circumstances, the amount 
of compensation awarded by the Sub¬ 
ordinate Judge was justified. It was not a 
case of an ordinary tenancy, no rent was 
paid, aud the Subordinate Judge was 
justified, in the circumstances, in awarding 
only the amount of the cost price of the 
house and not its value, if indeed its value 
be more than Rs. 1,300, which does not seem 
to be clearly found. We cannot interfere 
with the decision of the Subordinate Judge 
with regard to item 7. 

As regards item 11 there is really no 
evidence on which we could say that the grant 
was different from what the Subordinate 
Judge finds it to be. So that in the result, as 
I have said, I would dismiss both the appeals. 
Tyabjt, J.—1 agree. 

As regards the preliminary objection, 
the interpretation put on the order excusing' 
delay by my learned brother is based on his 
experience of the praotice of the Court, and, 
of course, I accept his interpretation, i’ 
therefore, understand the order to mean that 
in the Admission Court no final order was 
made with reference to the application. But 
the applying party was allowed to go on with 
the appeal, on the understanding that the 
question would really be decided and an 
order finally passed with reference to it by 
the Court hearing the appeal. I assume 
that an order of that kind can validly be 
made and if so, of course, the Court hearing 
the appeal would have finally to adjudicate 
upon it. In that case the facts would be 
very different from those with which we had 
to deal in Second Appeal No. 1045 of 1907 
where there was an order setting aside the 
abatement of the suit under Order XXII 
rule 9. I have nothing to add to what my 
learned brother has said with reference to 
the merits of ‘the appeals and I agree that 
the appeals should be dismissed with costs. 

Appeals dismissed . 
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LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 90 op 1913. 

January 16, 1914. 

Present: — Mr. Justice Twomev. 

MI AH PU MA —Defendant—Appellant 

versus 

Ml HNIN ZI U — Plaintiff — Respondent. 

Buddhist tow — Inheritance —Child taken away by 
divorced mother—Tic of relationship severed—To claim 
inheritance, tie to be strictly proved — Immaterial xohe - 
thcr property ancestral or otherwise. 

When a child is taken away by her divorced mother, 
the relationship of the child with her father for pur¬ 
poses of inheritance is prime facie severed, and if she 
afterwards lays a claim to a share in the inheritance, 
whether of ancestral or nou-ancestral property, it has 
to bo shown by plain and unmistakeable outward 
signs that the tie of relationship with her father was 
maintained. 

It is presumed in the absence of special ciicuin¬ 
stances that the affairs of people divorcing and 
ro-marrying are settled definitely at the divorce or 
re-marriage, and the presumption becomes very strong 
where a long period has elapsed since the divorco 
and the wife has never taken any stops to claim 
a share in the property takon by her divorced 
husband to the second marriage. 


Mr. Giulia, for the Appellant. 

JUDGMENT.—Maung Kyaw Bon, de¬ 
ceased, was married to three wives in 
succession and left issue by each of them. 

The plaintiff Ma Hnin Zi U is the daugh¬ 
ter of the 1st wife, Mi Tun Kra Pru, who was 
divorced from Kyaw Bon when Ma Hnin Zi 
U was a small child. Kyaw Bon’s second wife 
died about 10 years ago, leaving a son who is 
not a party to this suit. Kyaw Bon’s 3rd 
wife is the defendant, Ma Ah Pu Ma. 

Ma Hnin Zi U sued Ma Ah Pu Ma for a 
half share of certain land and a house left by 
Kyaw Bon. It has been found by both the 
lower Courts that this property was aquired 
by Kyaw Bon during coverture with Mi Tun 
Kra Pru, the plaintiff’s mother. 

At the time of the divorce, 16 or 17 years 
ago, Mi Hnin Zi U was taken away by h 


er 


mother Mi Tun Kra Pru and never after¬ 
wards maintained filial relations with her 
father, Kyaw Bon. There is some evidence 
that she occasionally visited her father and 
took him fruit and other eatables, but it, is 
admitted that she never speut, a night in his 

house. It is clear that filial relations were 
not restored. 

As to the terras of the divorce the evidence 

taken on remand shows t.lmt no partition of 

property was effected. As pointed out 


[19U 


Shwe Lin v. Mi Nyein Bn (1) it is presumed 
in the absence of special circumstances that 
the affairs of people divorcing and re-marry¬ 
ing are settled definitely at the divorce or 
re-marriage. This presumption is very 
strong in such a case as this where a long 
period has elapsed since the divorce and the 
wife has never taken any steps to claim a 
share in the property taken by her divorced 
husband to the second marriage. It seems 
probable in the circumstances that (as conjec¬ 
tured by the District- Judge) Mi Tun Kra Pru 
bought her husband’s consent to the divorce 
by abandoning her share of the joint property. 
This view is favoured by the evidence of th6 
plaintiff’s own witnesses, Ni Aung and My at 
No, who state that it was Mi Tun Kra Pru 
who wanted the divorce. It does not appear 
that she had any marital fault to allege 
against her husband, and in such a case if 
she desired a divorce she would have to resign 
all claim to the joint property. 

The present case is similar to that of Ma 
Yi v. Ma Gale (2) which was recently decided 
by a Bench of this Court and in whioh it 
was held that, the plaintiff, Ma Yi, could not 
share iu the property taken by her father to 
his second marriage, because she failed to 
prove that she bad any filial relations with 
him after hia divorce from her mother. The 
Township Court held that the rule as to the 
resumption of filial relations was inapplicable 
in the present, case because the property in 
suit was ancestral property. This view is 
shown to be incorrect, in the leading Upper 
Burma case Ma Sein Nyo v. Ma Kywe (3). 
When a child is taken away by her divorced 
mother the relationship of the child with her 
father for purposes of inheritance is prima 
facie severed, and if she afterwards lays claim 
to a share in the inheritance it has to be 
shown by plain and unmistakeable outward 
signs that, the tie of relationship with her 
father was maintained. Mr. Burgess con¬ 
sidered that this rule should be applied, 
whether the inheritance consisted of ancestral 
or non-ancestral property, and his reasous are 
stated in the following extract from the 
judgment: — 

The judgments of the Courts below do 
not explaiu clearly why the plaiutiff is quali- 



S. J. 175. 

19 1ml. Cus. $5; fi Bur. L. 
U. B. K. (1S92-9S) Civil o. 


T. 75; fi L. B. R. 167. 
159; 2 C. T. St50. 
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fied to inherit a share of that portion of her 
father’s estate which has been distinguished 
as ancestral property and disqualified to 
inherit the other portion which has been 
found to be the joint property of himself and 
his wife, the defendant Ma Kywe. They 
have held that plaintiff lias not maintained 
such a filial relation with her father as would 
entitle her to share in the joint property and 
subsequently it must be assumed that not¬ 
withstanding: this failure of duty on her part, 
they consider that her claim to share in the 
ancestral property is not affected. It is 
apparently because plaintiff did not live with 
her father and assist in acquiring the proper¬ 
ty belonging to the second marriage that she 
has been excluded from the inheritance of 
such property, and this seems to involve the 
proposition that neglect of filial duty is 
immaterial when the inheritance claimed is 
not that of property acquired during the 
parent’s last marriage, a proposition for 
which there seems to be no authority in 
Buddhist Law.” I cannot find that this 
Court has ever taken a different view. 

On these grounds I find that the plaintiff- 
respondent is not entitled to share in the 
property left by her father, Kyaw Bon. The 
decrees of the lower Courts are reversed and 
the plaintiff’s suit is dismissed with costs in 
all Courts. 

Decrees reversed . 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1 op 1911. 

January 28, 1914. 

Present :—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Spencer. 

C. W. SIMSON AND OTHEUS — PLAINTIFF8- 

Appellants 

versus 

KOKA JAGANNADHA ROW NAIDU 

AND OTHERS-DEPENDANTS—RESPONDENTS. 

Contract Act flX of 1872), s. 73, III. (m)— Damages , 
for breach of warranty — Vendee's previous contract with 
third person—No notice of this to vendor of goods — 
Vendor's liability. 

Where A entered into a contract with B in respect 
of unascertained goods, aud afterwards entered into 
another contract with C , C not having been informed 
of the previous contract with B : 

Held , that in a suit brought by A against C for 
damages sustained by A on account of the breach of 


warranty ot quality, the proper basis for their oalcu- 

lation is the difference between the value of the 

goods as supplied and the market-value of the goods 

of the guaranteed quality on the date of breach, and 

not the special damages which A might have incurred 

tinough the breach committed by him of his own 

previous contract with B of which C had no know- 
ledge; 

(2) that illustration (m) of section 73 of the Con. 

A fv/ IX i° f l872 l did nofc app1 ^’ as in the dlus- 
tration the sale was of ascertained goods and not of 

unascertained goods as in this case, and also the 

contiact between A and B was made on the same 

occasion as that between B and C, and the basis of 

damages in both was to be the same. 

Second appeal against the decree of the 
D'stnct Court of Godavari, in Appeal Suit 
No. 62 of 1907, preferred against that 
of the Subordinate Judge of Coconada, in 
Original Suit No. 53 of 1905. 

™ r ‘ P - N ‘‘ ra V anamurthi , for the Appellants. 

Mr. K. Srinivasa Iyengar (with him Mr 

M. Purushotnama Naidu), for the Respond- 
ents. 

JUDGMENT —We agree with the learned 
District Judge that the basis for the calculation 
of the damages sustained by the plaintiffs 
on account of the breach of warranty of 
quality committed by the defendants is the 
difference between the value of the goods 
as supplied and the market-value of the goods 
of the guaranteed quality on the date of 
breach and not the special damages which 
the plaintiffs might have incurred through 
the breach committed by them of their own 
contract made with a third person in respeot 
of unascertained goods before the date of the 
contract with the defendants and of which con¬ 
tract no notice had been given to the defend¬ 
ants. Illustration (m) to seotion 73 of the 
Contract Act is not applicable as, on the facts 
mentioned in that illustration, the sale was of 
ascertained goods and not of unascertained 
goods as in this case. The contract between 
A and B in that illustration was made on 
the same occasion as that between B and 
O and the damages were to be apparently 
calculated on the very same basis as bet¬ 
ween A , and B as they were to be as bet¬ 
ween B and O. Illustration (a) to section 73 
is what exactly applies to this case. 

The second appeal fails and is dismissed 
with oosts. 

The memorandum of objections is no fc 
pressed and is dismissed with costs. 

Appeal dismissed. 
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THAXAR DAS t*. RAM DAS. 

PUNJAB CHIEF COURT. 

Civil Revision Petition No. 1506 uf 1912. 

December l 7 , 1913. 

Present Mr. Justice Johnstons 
THAKAR DAS and others—Defendants— 

Petitioners 

versus 

RAM DAS —Plaintiff—Respondent. 

Civil Procedure Code (Act 1 of 19089, Sch. II, para. 2) 

— Award, revision of decree based on Made without 
intervention of Court — Punjab Courts Act (XI III 
of 1884), as amended by Act (IV of 1912), s. 70. 

A decree based on a private award filed in Couit is 
not open to revision by the Chief Court under sec¬ 
tion 70 of Act XVIII of 1884, as amended by Act IV 

Hansraj v. Qanga Ram, 8 P. R- 1902 (F. 129; IB 
P. L. R. 1902; Shankar Mai v. Nathu Mai , 1 P. R. 1908 
(p. B.); 58 P. W. R. 1907, followed. 

A mere clerical error in an award can be put right 
by a Court under section 151, Civil Procedure Code of 
1908. 

Pelition, under section 70 of the Punjab 
Courts Act, as amended by Act IV of 1912, 
for revision of the order of the Additional 
Divisional Judge, Shahpur Division, dated 
the 3rd July 1912, confirming that of the 
Subordinate Judge, Sargodha, dated the 31st 
May 1912, decreeing plaintiffs claim. 

Messrs. Nanak Chand and Gokal Chand 
Norang , for the Petitioners. 

Mr. Nand Lai , for the Respondent. 

JUDGMENT.— In this case litigation began 
by an application for filing an award and 
prayer for a decree upon it. This was contested 
but the claim was decreed in accordance 
with the award. Appeal was made to the 
Couit. of the Additional Divisional Judge, 
who went into the merits but also held that 
no appeal lay. Revision is now asked for 
here, and Mr. Nand Lai puts in a preliminary 
objection that, no revision lies, and also an 
objection that, if it does lie, it has abated. 
In my opinion both of these objections are 
valid. 

As regards the first, point Mr. Nand Lai 
relies upon Ransraj v. (Linga Ram (1) and 
Shankar Mai v. Nathu Mai (2), which Mr. 
Nanak Chand tries to meet by contending 

(a) that the agreement to refer to arbitration 

was in itself invalid and, therefoie, the award 
is a nullity; 

(h) that, the proceedings of the arbitrators 
were irregular; 

(c) that the delay in delivering the award 

(1) 88 P. R. 1902 (F. B.) ; 119 1 . I,. R. 1902 

(2) 1 I'. R. BIOS (F. B.)i 58 P. \Y. R. 1907. 


and the circumstances of tbo reference make 
it clear that no arbitration was really intended 
by the parties; 

(d) that the award is so grossly unfair to 
bis clients as in itself to show mis¬ 
conduct; 

( e ) that in connection with the partition of 
the sehdara the award is unintelligible on 
the map. 

None of these contentions has any validity- 
The agreement to arbitrate is not on the record 
and, therefore, we have no intrinsic evidence 
that it is invalid: if petitioners wished to rely on 
any intrinsic evidence they should have got 
that document on the record. The objec« 
tion may be taken up in connection with 
(c). The contention really is that at the 
time of the agreement the parties were on 
bad terms and the Police began to take pro- 
ceedirgs under section 107, Criminal Procedure 
Code, for the protection of the public peace; and 
that the agreement to arbitrate was merely a 
presence to throw dust in the eyes of the autho¬ 
rities. It is argued that the long delay in the 
delivery of the award shows that this was so. 
Let it he granted for argument’s sake, that the 
arbitration was undertaken to put a stop to 
Police interference. Even so, it does not follow 
that a serious arbitration was not intended. The 
family was at sixes and sevens, and the house, 
being joint property, could not he left as it 
was, if any of the family was to have auy 
comfort in it. In my opinion the arbitration 
was a genuine affair; if it. had not been why did 
Harbhagwan, one of the petitioners, long after 
the section 107 case had blown over, actually 
join in the proceedings? The delay in .issuing 
award is fully explained iu the judgment, of the 
lower Appellate Court. 

Contention (e) is based on a mere clerical 
error, which the Court might, have amended 
in its decree. 1 South” has been written for 
“North.” This can be put. right now by 
order of this Conrt under the powers 
conferred by section 151, Civil Procedure 
Code. 

It. is doubtful whether contentions (5) 
and ( d ) come into the qnestiou whether 
revision is competent, or not; but as they 
have been put. forward, I will deal with 
them. I can find no irregularity in the 
proceedings of the arbitrators. Harbhagwan^ 
as stated above, was present at part, at least 
of the proceedings, and his fellow*petitioner g 
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could have been present had they cared to be 
so. As to (d), no doubt, Ram Das, respondent, 
has got under the award much more than the 
ordinary share of a son ; but this was not 
done arbitrarily, without show of reason, 
by the arbitrators, who explain that when 
the father of the family separated off the 
petitioners, he kept a part of the house for 
himself and remained joint with Ram Das, 
and that by custom the share a father thus 
keeps with himself goes after his death 
to the son who remains joint with himself. 
It is immaterial that on the record there 
is no proof of such a custom: all we are 
concerned with is that prima facie the award 
was given in good faith. It follows that 
the two rulings quoted above fully apply 
and no revision lies. 

I would thus find for Ram Das, respondent, 
and it is unnecessary to discuss at length 
the matter of the abatement of the revision, 
which would probably require a remand for 
its complete elucidation. 

I dismiss the petition with costs. 

Petition dismissed. 


Mr. S. Srinivasa Iyengar , (with him Mr- 

X. V. Krishnaswamy Aiyer) , for the Appel, 
lant. 

Mr. O . S. Ramachandra Aiyer , for the 
Respondent. 

JUDGMENT.—The appellant claims to 

execute the decree which, he says, has been 
transferred to him by a person who is him¬ 
self an assignee of the original decree- 
holders. The 4th respondent, who is the 
judgment-debtor, contends that the decree 
itself is fraudulent, that the transferor of 
the present applicant is bound to pay him 
a certain sum of money which he is 
entitled <o set-off against the decree-debt 
ar.d the applicant, who is the son-in-law of 
the transferor, took the assignment with notice 
of his claim and that he had already in¬ 
stituted a suit against the transferor. 

The lower Court, without deciding any of 
the questions in issue between the parties, 
held that the assignment should not be re¬ 
cognised as it was made after notice of the 
suit by the 4th respondent. We think this 
order is not right. We are of opinion that 
the Subordinate Judge should decide whether 

the transfer is valid and the petitioner entitled 
to execute the decree. 


MADRAS HIGH COURT. 

Appeal against Order No. 244 of 1911. 

January 30, 1914. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Ayling. 

T. P. KOTHANDAPANE NAIDU— 

Appellant 

versus 

KUPPUSAWMY NAICKER and others- 

Respondents. 

Execution—Application by subsequent transferee of 
decree ~ Objection by judgment-debtor—Court's duty to 
inquire. 

Where a subsequent transferee of a decree applies 
for the execution of the decree, and the judgment- 
debtor contends that the transfer is fraudulent, that the 
prior transferee owes him a sum of money and that 
the subsequent transferee took the assignment with the 
notice of his claim, the Court should inquire into the 
contentions and find upon them and should not sum¬ 
marily refuse to recognise the assignment. 

Appeal against, the order of the Subordi¬ 
nate Judge of Negapatam, dated the 7th 
July 1911, in Execulion Petition No. 58 of 
1911, in Original Suit No. 40 of 1903. 


We, therefore, set aside the order of 

the Subordinate Judge, and direct him 

to restore the petition to his file and 

dispose of it according to law. Costs will 
abide the result. 


Appeal allowed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 998 of 1912. 

November 13, 1913. 

Present: — Mr. Justice Ayling and 
Mr. Justice Tyabji 

A. R. ISWARAM PILLAI— Plaintiff- 

Appellant 


S. TAREGAN and others — Defendants_ 

Respondent. 

Contract Act (IX of 18,72), s . 2 ^-Consideration 
—Third person s right to sue-Creditor and debtor — 
Debtor mortgaging property and directing mortoaaep m 
pay creditor Right of creditor to \ue 
upon basis of direction m mortgage-deed. y y 
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S, a debtor of B, executed a hypothecation bond in 
favour of C for a consideration including the amount 
of the debt, which was kept with C to be paid to B. 

B sued C to recover the amount: 

Held, that the plaintiff, being no party to the 
hypothecation bond, could not enforce it. 

Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 406 of 1911, preferred against that of the 
District Munsif of Ambasamudram in Origin¬ 
al Suit No. 582 of 1910. 

Mr. ft. Nnrasimha Ran , for Mr. T. M. 
Krishnaswimi Aiyar , for the Appellant. 

Mr. S. Ramaswami Aiyar , for the Respond¬ 
ent. 

JUDGMENT. 

Tyabji, J.—The plaintiff sues for a decree 
for a sum of Rs. 610, which includes the 
principal sum of Rs. 450 and interest. 
This sum is claimed as due on a hypothe¬ 
cation bond purporting to be executed on 

the 27th August 1907 to which the plaintiff 

was not a party, but which was executed by 
one Sahib Sheik Oduman Tharagan in favour 
of the 1st and 2nd defendants and of the 
father of the 3rd and 4th defendants, whom 
I shall refer for brevity as the defendants. 
Sheik Uduman Tharagan, the executant of 
that bond, was a debtor of the plaintiff and 
he asked the defendants (in terms to which 
I shall immediately refer) to pay off the sura 
of Rs. 450, which was due from Sheik 
Uduman Tharagan himself to the plaintiff. 

The material portions of the hypothecation 
bond are as follows*.— The hypothecation 
bond executed on the 27th August 1907 to 

defendants. the sum received on 

the hypothecation to you of the following 

properties belonging to me.”, then 

the particulars of the Rs. 2,000 are given 
which includes the following item ‘‘a sum 
of Rs. 450 is kept with you in order to be 

paid to and get a receipt from. 

the plaintiff” on account of the balance “due 
to him in respect of the purchase of yarn.” 

It will thus be seen that the plaintiff 
claims to have a contract enforced, to which 
he was not a party but which was entered 
into between his debtor and the defend¬ 
ants. 

The defence is first , that the plaintiff 
being a stranger to the contract could not 
sue on it; and secondly , that, though the 
consideration for the hypothecation bond 
was originally (ixed at. Rs. 2,000, (including 


the payment of the furr. now in question), 
yet that agreomenb was modified by a 
notice given by the defendant’s Vakil 20 
days after the date of the hypothecation 
bond; and that subsequent to that notice 
even as between the said Sheik Uduman 
and the defendants there was r.o contract 
that the defendants should pay the said sum 
to the plaintiff and that the charge created 
by the hypothecation in favour of the defend¬ 
ants was effective only in so far a9 the 
consideration had actually passed between 
the parties thereto at the date of the said 
notice, vie., for Rs. 1,250. The endorsement 
of the hypothecation bond and a decree, 
Exhibit 4, which refers to it are relied upon 
as evidence of this modification of the terms 
of the hypothecation bond. 

Both the lower Courts have dismissed the 
suit and the learned District Judge in doing 
so said, “the only question argued is whether 
there was privity of oontraot between the 
plaintiff” and the defendants. 

It was argued before us that plaintiff was 
entitled to sue on the contract not.withstnding 

that he was not a party to it-and mainly 

on two grounds. The first argument was 
that by the terms of the hypothecation bond 
it was agreed that a trust should be created 
in favour of the plaintiff, and that, if this 
was so the plaintiff could enforce the agree¬ 
ment. In the second place it was argued 
that the general rule of law that, a person 
who is not a party to a contract, cannot become 
entitled by that contract to demand the 
performance of any duty under it was no 
more applicable iu India after the decision of 
the Privy Council in yatcab Khteaja Muham¬ 
mad Khan v. Kawab Hnsaini Begam (1) es¬ 
pecially as that decision is explained and 
applied in Deb Martin Dutt v. Rum Salhan 
Mandal{2) , a decision of Sir Lawrence Jenkins, 
0. J., and Sir Asutosh Mukerjee, J., of the Cal¬ 
cutta High Court. It seems to me, however,that 
what were put forward as two distinct heads of 
arguments were in the circumstances of ths 
present case indistinguishable and that both 
depend upon the consideration of the same 

7 I ml. Cns. 237; 32 A. 410; 14 C. W. N. 865; 7 

A. L. .1. S71; (1910) M. W. N. 313; 8 M. L. T. 147; 12 

0. L. J. 2U5 ; 12 Bom. L. R. 638; 20 M. L. J. 614; S7 I. 
A. 152. 

(2) 20 Ind. Cas. 630; 17 C. W. N. 1143; 18 C. L. J. 
603; 41 C. 137. 
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question. For it is admitted that it' the 
terms of the hypothecation deed are given 
eff eot to in their entirety, the plaintiff would 
receive the money from the defendants. The 
consideration of the question whether the 
plaintiff is entitled to have the terms of the 
hypothecation deed enforced is not, it 
appears to me, materially advanced * by 
determining whether, if they were enforced, 
the money would be payable to the plaintiff 
through a trust or otherwise, or, to use the 
terms of the Trusts Act, by determining 
whether the defendants agreed to annex 
to their ownership of the money the obliga¬ 
tion of paying it to the plaintiff or he 
merely agreed to pay it to the plaintiff. 
Assuming that the money would be payable 
through a trust, the question would still 
remain whether the plaintiff can require 
that the trust should be completed. As¬ 
suming, in other words, that when the 
defendants agreed to pay to the plaintiff 
the sum claimed, they agreed to become 
the trustees of the plaintiff, the question 
still remains whether that agreement can be 
enforced by the plaintiff. Every trust 
requires at its creation an agreement between 
the trustee and the author of the trust (See 
section 10, Trusts Act.) It is true that such 
an agreement is not always expressed, but 
is often implied, and in the case of construc¬ 
tive trusts it may be imposed upon a 
person against his will. Here it is evident 
that it is sought to be imposed against the 
Will of the alleged trustee. It is necessary 
to mention that in the present case the trust 
can be imposed only if the agreement is 
enforced at the instance of the plaintiff, 
for here there is no property transferred to 
the defendants of which they agreed to 
become trustees, but all they agreed to do 
was at the most to allocate a certain sura 
in their own hands and to make that sum 
the trust fund. The principle of construc¬ 
tive trust can have no bearing on this point, 
for it cannot be contended that if A agrees 
with B to become a trustee for 0 the mere 
agreement between A and B, even if B 
afterwards repudiates it (and if A consents 
to such repudiation), will make' B a construc¬ 
tive trustee for C. An agreement to become 
a trustee is not for the purposes of the present 
case and in respect of its enforceability dis¬ 
tinguishable from an agreement to pay a sum 


of money. In such cases the trusf can arise 
only after the contract has been performed; 
until the trust arises it is merely a contraot 
to create a trust and so long as the trust 
is not complete it is what in another 
connection is called an executory trust as 
distinguished from an executed trust; and 
until the trust is executed there will be 
no trustee but only some person possibly 
in progress towards being a trustee” [in 
the words used by Sir Thomas PJumer in 
Wall V. Bright (3)]. Even after he has 
completed his progress of being a trustee 
he may occupy a position such as the vendor 
in Shaw v. Foster (4) was held to occupy 
Ihat position is thus described by Earl 
Cairns: The trustee was not a mere dormant 

trustee he was a trustee having a personal 

and substantial interest in the property_ a 

right to protect that interest, and an active 

!j t0 i aqaerfc interest if anything 

should be done in derogation of it. The 

relation, therefore, of trustee and cestui que 
trust subsisted, but subsisted subject to the 
paramount right of the vendor and trustee 
to protect his own interest as vendor of the 
property.” (Page 338.) 


I he present case for these reasons seems to 
me to be quite different from others where a 
trust has already been created and the bene¬ 
ficiary seeks to enforce it. 

I come, therefore, to consider whether the 

agreement referred to can be enforced at the 

insunce of the plaintiff. In the decision of the 
Pnv'y Council in Nawab Khwaja Muhammad 

K ' ha . n v : Na ^b Hu,aini Began (1) the parents 
of a bride and hr idegroom ( who were both minors) 
entered into an agreement which the bride 
sought to enforce by suit. The marriage was 

recited as the cause leading up to the agree- 

ment. Their Lordships allowed the suit on the 
fo owing grounds: (J) that Tweidle v 

At Hnson (5) was an action of assumpsit, 
and that the rule of Common Law on the 
basis of whioh it was dismissed is not., 
applicable to the faots and circumstances of the 
case. Theystate, apparently, as the reason 




21 R. R. 219. ’ * dUU VV * ^ 
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why Tweddle v. Atkinson (5) did not. apply, 
(2) that the agreement executed by the 
defendant specifically charged immoveable 
property for the allowance which he bound 
himself to pay to the plaintiff ; (3) that the 
plaintiff was the only person beneficially 
interested under it, and from this they 
draw the conclusion (4) that although 
no party to the document, she was clearly 
entitled to proceed in equity to enforce her 
claim.” After this they remark, (5) “in 
India and among communities circumstanced 
as the Muhammadans among whom marriages 
are contracted for minors by parents and 
guardianP, it might occasion serious in justice if 
the Common Law doctrine were applied to 
agreements or agreements entered into in 
connection with such contracts. Their 
Lordships do not refer to section 23of the 
Specific Relief Act which provides that, “where 
a contract is a settlement on marriage—any 
person beneficially entitled thereunder ” may 
obtain specific performance of the contract. 

It seems to me that none of the circum¬ 
stances on which their Lordships based their 
decision are present in the case now before 
us. The facts in Deb Narain v. Ram Sadhati 
Man dal (2) are somewhat, similar to the 
facts of the case with which we are dealing; 
but there were present in that case certain 
very material circumstances which are not 
present hare: (1) all the parties to the 
contract sued upon were on the record; 

(2) the contract was communicated to the 
plaintiff and he accepted the arrangement; 

(3) in consideration of such acceptance the 
plaintiff handed over a patta which had been 
deposited with him under the impression 
that by so depositing it a charge was created 
on the property in his favour; (4) by the 
agreement. sued upon the plaintiff’s debtors 
had parted with the whole of their property 
in. moveable and immoveable to the 5»h 
defendant; (5) the sum sued for “was 
allocated and held by defendant No. 5 for the 
benefit, of the plaintiff so that in a sense 
the money was reified and earmarked for 
this pur pose.” Sir Lawrence Jenkins with 
reference to these facts states: We have he»e 
then a position in which it would be, in 
accordance with the piinciples of justice, 
equity and good conscience, the abiding rule 
in these Courts, that the plaintiff should be 
entitled to enfoice this claim against defend¬ 
ant No. 5Then he states that Tweddle v. 


Atkinson (5) does not bind the Indian Courts 
because (1) that decision was ‘ on a form of 
action peculiar to the Common Law Courts 
in England and was influenced by the fact 
that no action in assumpsit could be main* 
tained upon a promise unless the considera¬ 
tion moved from the party to whom it was 
made,” whereas under the Indian Contract 
Act, section 2 (a) we have a definition 
of consideration, which is wider than the 
requirements of English Law; (2) Sir Lawrence 
Jenkins’ second reason is stated in the 
following terras: “We now have ample 
authority for saying that the administration 
of justice in these Courts is not to be in any 
way hampered by the doctrine laid down 
in Tweldle v. Atkinson (5). That I take to be 
the result of the decision of the Privy 
Council in a recent case which is reported as 
Nawab Khawija Muhammad Khan v. Husaini 
Begam (1). In the report of that case 
in the Calcutta Weekly Notes there is 
an interlocutory remark of Loid Mao- 
naghtou which indicates the limits im¬ 
posed on a Court of Common Law. He there 
says: Supposing she (that is the plaintiff) 
were an English woman, it is true she could 
not bring an actiou in the King's Bench 
Division, but could she not- bring a suit in 
equity?’ The answer of the learned Counsel 
was yes’—The bar then in the way of an 
action by t he person uot. a direct party to the 
contract was probably one of procedure aud not 
of substance. In India we are free from these 
trammels and are guided in matters of procedure 
by the rule of justice, equity and good consci¬ 
ence.” (3) After that Sir Lawreucs Jenkins 
refers to three cases Gregory v. Williams (6), 
Touche v. Metorpolitan Railway Warehousing 
Company (7) and Gandy v. Gandy (8). And 
finally be concludes by saying “there is a 
valuable exposition of the law by Lord 
Hat her ley ...‘The case comes within the 
authority that, where a sum is payable by 
A B for the benefit of 0 D, G D can claim 
under the contract, aa if it had been made 
with himself.’ That, appeals to me to be a 
principle which is of distiuct use in the con¬ 
sideration of this ease.” 

It >>as argued before us, mainly ou the 

to) 17 U 11. 136; 3 Mer. 582; 36 Eng. Rep. 224. 

(7) 11870) 6 Ch. App. 671 at p. 677. 

tSj (18-5) 30 Ch. D. 57 at p. 67; 54 L- J. Ch. 1154* 
53 L. T. SCO; 57 W. R. 803. 
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authority of the ruling to which I have just 
referred, that the doctrine that a stranger 
to a contract cannot sue on it was no more 
applicable in India. With reference to this 
contention it is necessary to consider some 
of the remarks in the decision. It must be 
observed that the statement of Lord 
Hatherely in Touche v. Metropolitan Railway 
Warehousing Company (7) cited by Sir 
Lawrence Jenkins cannot be said to have 
been accepted by the Courts of Equity in 
England as a sufficient exposition of the law, 
See per Lord Bowen in Gandy v. Oandy (8). 
Sir Frederick Pollock refers to it (Contracts, 
6th Editicn, page 202) as having been 
overruled by the Court of Appeal in England 
and he cites In re Rotherham Alum 8f 
Ohemical Co. (9), Lord Justice Lindley saj s 
in that case, ‘An agreement between A and 
B that B shall pay (7, gives 0 no right of 
action against B. I cannot see that there 
is in such a case any difference between 
equity and Common Law, it is a mere 
question of contract. It is said that Mr. 
Peace has no equity against the Company 
because the Company has had the benefit of 
his labour. What does that mean? If I order 
a coat and receive it, 1 get the benefit of 
the labour of the cloth manufacturer ; but 
does any one dream that I am under any 
liability to him ? It is a mere fallacy to say 
that because a person gets the benefit of 
work done for somebody else he is liable to 
pay the person who did the work.” See also 
In re Empress Engineering Company (10) per 
Jessel, M. R., in the course of the arguments 
and Lindley on Companies, page 148, cited 
by Pollock, Op. Cit. 

Sir George Jessel says in the case last 
cited: “I know of no case where, when -1 

simply contracts with B to pay money to 
O y 0 has been held entitled to sue A in 
equity.” These decisions also show that this 
doctrine is not one merely based on the 
technicalities of Common Law procedure in 
England, but that it finds a plaoe in the 
equitable principles which Sir George Jessel, 

M. R., and other eminent exponents of 
equity were not reluctant to enforce. This 
agreement between the rule of Common 

(9) (1S83) 25 Cb. D. 103; 53 L. J. Ch. 290; 30 L. T. 

219; 31 W. R. 131. 

(10) (1880) 16 Ch. D. 125 at p. 127; 43 L. T. 742; 

29 W. R. 342. 


Law and equity is brought out also in the 
remarks of Brett, L. J., in Wilson v. Bury 
{Lord) ( 11 ), while the point where equity and 
Common Law differ is indicated by Cotton, 
L. J., in Candy v. Gandy (8) and by 
Bowen, L. J., ih.y pages 69-70. The latter 
points out of that if the true intent and 
effect of a contract is to give to third 
parties a beneficial right under it, that is to 
say, to give them a right to have the 
covenants in the contract performed—and 
this can only happen [as pointed out by 
Sir George Jessel in In re Empress Engineer - 
ing Co. (10)] when the parties have no 
power to coming to a new agreement the 
next day releasing the old one—then the 
stranger may be allowed in a Court of 
Equity to enforce his rights under the con¬ 
tract : but that the whole application of this 
doctrine depends upon its being made out 
that upon the true construction of the 
contract such a beneficial right is given. 
Cotton, L. J., says :— Now, of course, as a 
general rule, a contract cannot be enforced 
except by a party to the contract ; and either 
of the two persons contracting together can 
sue the other, if the other is guilty of a breach 
of or does not perform the obligations of 
that contract. But a third person—a person 
who is not a party to the contract—cannot 
do so. That rule, however, is subject to 
this exception : if the contract, although 
in form it is with A, is intended to secure 
a benefit to R, so that B is entitled to say 
he has a beneficial right as cestui que trust 
under that, contract; then B would, in a 
Court of Equity, be allowed to insist upon 
and enforce the contract.” The distinction 
between Courts of Equity and Common Law 
does not exist in India. But the excep¬ 
tion referred to by Cotton, L. J., necessarily 
pre-supposes that the trust has already been 
created, that the progress towards being a 
trustee has been completed, as I have already 
pointed out. 

It. would, therefore, appear that some of 
Sir Lawrence Jenkins’ remarks in Deb Narian's 
case (2) might be misleading if they are not 
read in connection with the facts of the 
particular case. 

In connection with the law as enforced by 
the Courts of Equity in England it may he 

(11) (1880)5 Q. B. D. 518 at pp. 526, 527- 50 r. t 
Q. B. 90; 44 L. T. 454; 29 W. R. 259; 54 J. P.420. ' 
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, well to refer to In re Empress Engineering Co., 
(10) which contains the following- comment, by 
James, L. J., on Gregory v. Williams (6) most 
nearly approaching- to the contention put 
forward on behalf of the appellant: ‘In 

Gregory v. Williams (6) the man with whom 
the contract was made was one of the plaint., 
iffs, and the only defence there would have 
been misjoinder of plaintiffs, and that, is a 
defence which the Court was not likely to 
view with much favour.” In Deb Narain's 
case (2) the original promisee was not. a 
plaintiff, but. he was one of the paities to the 
suit. 

The result may, therefore, be shortly slated 
that no case has been cited to us in which, 
unless the contract has been partly or fully 
performed, so that a trust has been already 
created, a suit on a contract has, under 
circumstances similar to those with which 
we have to deal, been allowed to be maintain¬ 
ed without the presence on the record of all 
the parties to the contract, and no English 
case has been cited in which one of such 
parties is not a plaintiIT. 

It has been pressed upon us, however, that 
we are not bound necessaiily to follow the 
law as laid down by the English Courts ; that 
in the absence of legislative provisions the 
law of our Courts is that, indicated by justice, 
equity aod good conscience. One of the 
circumstances owing to which it has been 
suggested that, the lule that, ought to be 
followed by us must be different, from that 
whioh prevails in England is that, the 
definition of consideration contained in the 
Indian Contract. Act, section 2 (</), does not 
require that consideration should necessaiily 
move from the party seeking to enforce the 
contract. This circumstance may not be so 
relevant, to the point under consideration as 
might at first appear; for the definition of 
consideration’ in the Indian Contract Act. 
has direct reference in its very terms to ti e 
parties to the contiact. who are referred to in 
the Act as the promisor and promisee. The 
effect of section 2 (d) is that, if a promisee 
wishes to have the contract enforced, his 
promisor cannot object that the consider-aI ion 
proceeded from a thiid party, and not from 
the promisee seeking to enfoice the contract. 
It. docs not. seem to me to be equally clear 
that tie definition can affect the question 
whether a third party (who is neitl er the 


promisor nor the promisee) can enforce the 
contract. If A and B agree that in considera¬ 
tion o f X paying to D Rs. 100, B will repair 
A’p house, it is true that A can enforce the 
contract against R, who cannot object that 
he received the money from X and uot from A 
(though if X does not pay, there may be a 
failure of consideration and B may be 
entitled to rescind the contraot on that 
account). On this point, the English Law 
does not. seem to be different; Davenport v. 
Bishopp (12), Gandy v. Gandy (S). But is 
the definition of any assistance in considering 
whether X can sue on a contract by whioh 
A promises B that A will pay to X Rs. 100? 
The definition refers to the third party 
( X ) as the person from whom the consider¬ 
ation moves; not as the person (being neither 
the promisor nor the promisee) for whose 
benefit the contract, is made. The definition 
can, therefore, have only a remote bearing on 
the totally distinct question whether a person, 
who benefits by a contract but who is not 
the promisee, can sue on the contract. 

Finally it. has been contended that the 
rule against a stranger to a contract being 
allowed to sue is one merely of procedure and 
that we should not hesitate to disregard it in 
order to do justice. It. is indeed described 
ns a iule of procedure by Willes, J., in Gray y. 
Pearson (13), but in terms whioh are far from 
implying that, therefore, the rule is opposed 
to justice and should be disregard¬ 
ed. He says: “l am of opinion that this 
action eaunot. be maintained, and for the 
simple reason,— a reason not applicable to 
merely the procedure of this country, bat one 
affecting all sound procedure,— that the 
proper person to bring an action is the peisou 
whose right has been violated. Though 

there are certain exceptions to the geueral 
rule, for instance, in the ease of agents, 
auctioneers, or factois, these exceptions are 
in truth more apparent thau real." 

It was pressed before us, however, that the 
Privy Council have definitely stated that 
Tweddle v. Atki nson (5) was uot applicable 
to the facts and circumstances of the case 
before them, and that serious injustice 
might result if the Common Law doctrine had 
been applied thereto and this supplied, (in 
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the words used in Deh Narain v. Rim Sadhin 
Murid'll (2), ample authority for saying- that 
the administration of justice in these Courts is 
not to be in any way hampered by the doctrine 
laid down in Tweddle v. Atkinson (5).” It seems 
to me with great respect that this argument 
is based on a misapprehension of the Privy 
Council decision. Their Lordships only say 
that the Common Law doctrine did not apply 
to the facts and circumstances of the case 
before them, but that doctrine would not, it 
seems to me, be applicable in England in a 
case where immoveable property is specihcally 
charged for the sole benefit of a third party 
in consideration of her marriage and where 
she is a minor whose natural guardian is a 
party to the contract and when the marriage 
has already taken place and everything done 
to complete the creation of the trust. Their 
Lordships of the Privy Council do not purport 
to go beyond what the Courts of Equity 
would have done in England, this is expressly 
stated by them. Assuming, however, that 
they intended to say that the law prevailing 
in England should not be applied in disregard 
of the circumstances in India—and that would 
not be aDy new proposition—it is necessary to 
bear in mind that in any case a person who is 
not a party to the contract cannot be permitted 
to enforce it without being subject to all the 
equities which would be present between the 
parties themselves, and this would almost in¬ 
variably necessitate that all the parties to 
the oontract should be impleaded in the suit: 
the question whether the contract is revokable 
at the option of either of the parties or 
whether it has been altered by mutual consent 
or been performed in part, whether the parties 
can be restored to their original position and 
other similar questions would have to be 
considered and would affect the third party’s 
claim. See In re Empress Engineering Go. (10) 
and the interlecutory remarks of Jessel, M. R., 
during arguments; and per Grant, M. R., in 
Gregory v. Williams (6). 

In all these respects the plaintiff’s suit is 
defective. 

I am, therefore, of opinion that the principle 
that the proper person to bring an action is the 
person whose right has been violated [See per 
Willes, J., in Gray v. Pearson( 13)], a principle 
recognised both by Common Law and Equity 
[See per Lord Lindley In re Rotherham Alum 
and Chemical Company (9)], applies in India 
filso no leas than in England arid that, except 


in oases which are not material at present, the 

person who acquires a right to enforce acon- 

tract of such a nature as we have to deal with 
is the promisee and not a stranger to the 
contract, who may benefit under the contract, 
and that, therefore, the lower Courts were 
right in dismissing the plaintiff’s suit. 

The appeal will be dismissed with costs. 
Ayling, J.—I agree. 

Appeal dismissed. 






COURT. 

Second Civil Appeal No. 233 of 1912. 

December 23, 1913. 

Present:— Mr. Lindsay, J. C 

Tha\ur SARDAR SINGH— Plaintiff _- 

Appellant 

versus 

GAJA SINGH and others — Defendants— 

Respondents. 

Tximilord and Tenant—Possession of plots of InnJ 
imth trees thereon, suit for-Trees planted by tehit ot. 
h,s cultivatory holding before accrual of tenancy, effect 
of, ejectment decree upon —Groves, custom in resist of 

When a landlord obtains a decree for ejectment 
against a tenant, the latter is bound, in the absence 
of any special rule or custom to the confr.vt . 

as that existing in the case of groves, to deliver over 
possession of the trees along with that of the oultT 
vatorv holding on which thev stand ^ , 

they were planted by him before h 0 ' ^ 

status of a tenant. 

Chandi Singh v. Syed Arjumand Ali 
followed. ’ 

Umrao Singh v. M. Ali Raza Khan 
distinguished from. 

Appeal from the decree of the nuu.oonal 
District Judge, Lucknow, dated 23rd March 

TT ’ 7^0*1 tHat ° f the Munsif > South 
Unao, dated 13th April, 1911. 

lant^ Nazir-ui-din Hasan , for the Appel- 

Babu Probhat Ohandra Gupta , for the 
pondent. 

JUDGMENT —This is a plaintiff’s appeal 

out of a suit brought by him for possession 
of certain plots of land and of the trees 
standing upon them. The facts of the case 
are as follows:—The plots in question are 
situated in a mahal, called Mahal Sultan Singh 
m the village of Sheikhpur Navi. AccordhJ 
to the plaint the defendants were cultivators 
ia posseseion ot 5 na “ber of fields situated i n 


acquired the 
2 O. C. 281, 
1 O. C. 231, 

Additional 
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this mahal from which they were ejected 
in the year 190S under orders of the Revenue 
Courts The plaintiff issued notices of eject¬ 
ment to the defendants. The notices were 
contested and the case was fought out to the 
Board of Revenue. The notices were upheld 
and in execution of the decree possession of 
these plots was delivered to the plaintiff in 
June 1908. It was brought to notice in the 
course of ejectment proceedings that certain 
trees stood upon some of the plots in question. 

A plea was put forward apparently that, these 
trees were the property of the defendants. 
The question as to rights in the trees was 
not determined in the Revenue Courts, it 
was left open for decision by the Civil Courts. 
After possession had been delivered through 
the Revenue Courts, it is alleged that the 
defendants unlawfully resumed possession 
of seven plots cn which trees were standing 

and also of three plots Nos. 1431, 14.32 and 

1204/3 in which it would appear there are 
no trees at all. The plaintiff, therefore, 
sued for ejectment of these defendants as 
trespassers from the ten plots just referred 
to. The defence set up by these persons was 
that they were owners of the plots and of the 
trees. It has been proved, ho a ever, and 
accepted as a fact that these defendants were 
ejected by notice from the plots in suit by 
the Revenue Courts on the footiug that the 
plaintiff was the landlord and that they were 
tenants. The first Court found that the 
plaintiff was the owner of tho patti and that 
tho defendants had been ejected in due course 
of law by the Revenue Courts. With regard 
to the trees, however, the Munsif came to 
the conclusion that they had been planted 
at a time when these defendants were 
owneis of the lands in question. The 
Munsif was of opinion that the possession 
of the defendants over these trees was not 
unlawful inasmuch as tho Revenue Courts 
had not decided any question as to the title 
to the trees. He, therefore, refused to decree 
the suit in so far as concerned the plots on 
which the trees were standing. He gave the 
plaintiff a decree for the ejectment of the 
defendants from the three plots Nos. 1431, 
1432, and 1204/3, ami also for a small 
amount on account of damages. This decree 
has been upheld in tho Court of tho Addition¬ 
al District Judge. Tiro plaintiff comes her.' 
in second appeal and his case is that his claim 
cugbt to have boon '.keieul il- l'ul. iu.vsiam.lt 


as, it having been found that the plaintiff 
was the owner of the plots in dispute, it must 
be presumed that he is also the owner of the 
trees on the principle tnat trees which are 
planted on land go with the land. Both the 
Courts below have stated in their judg¬ 
ments with reference to certain litigation 
which took place in or about the year 1904 
that it was found that the relation between 
the plaintiff and the defendants with respect 
to these plots was not that of landlord and 
tenant but of mortgagor and mortgagee. The 
lower Appellate Court seems to have come 
to the conclusion that subsequent to the year 
1904, some contract was entered into between 
the parties by which these defendants became 
the tenants of the plots in suit. It appears 
now, however, that, the litigation of 1904 did 
nor. in any way relate to the land which 
formed the subject-matter of the present case. 
Any discussion, therefore, of what was decided 
in the litigation which terminated in 1904 
appears to be irrelevant. The learned 
Additional Judge was referred to a case 
reported as Ghandi Singh v. Syed Arjumand 
Ali (1), in which it was held that the eject- 
ment. of a tenant from his holding extin¬ 
guished tho right in the trees which he bad 
planted in it during the continuance of the 
tenancy. The learned Judge distinguished 
this case from the preseut case by pointing 

out that it seemed to be proved that here 

% 

the trees had been planted before the tenancy 
of the defendants commenced. That is 
perhaps a valid distinction between the two 
cases. But it appears to me that the ease 
must be decided on ordiuary principles of 
law. 1 think it may rightly be said that in 
India the Courts have recognised the appli¬ 
cation of the maxim “QfjicQMti plantatur solo , 
solo cedit" and this being so, it would seem 
to follow that when a person described as 
a landlord obtains a decree for ejectment 
against other persons who are described as 
bis tenants, the latter are bound to deliver 
over possession of the trees as well as of 
the land. That I think is the ordinary law, 
applicable to cases of this kind. The law, 
of course, may be modified by oustorn and 
the existence of a custom has been recognised 
in Oudh in respect of groves, tide the ruling 
of ftmrao Singh v. AJ. Ali Rasa Khan ( 2 )» 


•;i) o. o. 2M. 

\ O. C. SSI. 
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where it was laid down by one of the learned 
Judges that the general custom of the country 
is that where a tenant possesses groves in a 
village his right to retain the trees in those 
groves continues until he dies without heirs 
or absconds from the village with the inten¬ 
tion of totally abandoning the trees, and 
that ejectment from the cultivatory holdiog 
or residence in a neighbouring village does 
not amount to an abandonment of the trees. 
That oase, it will be observed, wasone in which 
the plots covered by the groves were plots 
distinct from the plots which the tenants 
held in cultivation. In the present case, 
however, we must take it that the plots in 
dispute were all being cultivated and that 
none of them constituted a grove within 
the meaning of that expression as used in the 
case just referred to. Had the plots not been 
in the defendants’ cultivation as tenants, the 
Revenue Courts would not have passed any 
order for ejectment. While, therefore, it 
may be said that under a custom obtaining 
in Oudh the rights of a tenant to trees in 
the groves situated on plots, which are distinct 
from the plots which he cultivates, are not 
extinguished by ejectment from the holding, 
there does not appear to be any special rule 
or custom which modifies the ordinary law 
with respeot to trees which stand in fields 
which are in actual cultivation. This being 
so, I think this appeal should be allowed. I 
am unable to find that the defendants, who 
have been found to be tenants, after being 
ejected from plots in their cultivation are 
entitled in any way to retain possession of 
trees standing in these plots. I, therefore, 
allow the appeal and direct that the plaintiff 
be given a decree for possession of the plots 
m suit and of the trees standing thereon. 

As regards damages, the amount awarded 
by the Court of first instance and in lespect 
of which the plaintiff has made no appeal 
will stand. The appellant will get pro¬ 
portionate costs in all three Courts. 

Appeal ulioiced. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 2368 of 1912. 

February 13, 1914. 

Present:— Mr. Justice N. R. Chatterjea and 

Mr. Justice Teunon. 
BONOMALI ROOJ— Defendant— 

Appellant 

versus 

MOKUNDA LAL GHOSE and another_ 

P laintiffs— Respondents. 

Easement—Light and air - Obstruction — Test of right 

—Nuisance—Substantial interference with comfortable 

enjoyment Blocking up plaintiff’s witidow to extent of 
three-fourths. J 

The test of the interference of the right to ljo-hfc 
and air is whether the obstruction complained of Ts a 
nuisance; in other words, whether there has been a 
substantial interference with the comfortable eniov- 
meat of premises. J J 

Colls v. Home and Colonial Stores Ld 0 9041 A r 

179; 73 L. .1. Ch. 484; 53 VV. 1?.. 30 ; 90 L. T. 687- 20 T 
L. It. 475, followed. ’ U A * 

The fact that a wall has been erected right against 
the window blocking it up to the extent of three 

fourths would render it very probable that there has 

been a substantial interference with the access of 

light and air, but the question must be decided upon 

evidence when the defendant asserts that there 

has been no such obstruction. The mere fact that 

the wall erected by the defendant is in close proximitv 

to the window of the plaintiff’s house, is not decisive 
of the matter. 


Appeal from t-be decree 
Judge of Birbhum, dafed 
reversiug that of the Muuaif 

July 17th, 1911. 

Babu Bipin Bihari Ghosh , 
lant. 


of the District 
July 22ud, 1912, 
of Sari, dated 

for the Appel- 


Dr. Dwarka Nath Milter, for the Respond- 
eut. 


U L 


'o a 


opeai arises out of 
a suit for the establishment of the right to 

light and air to a house belonging to the 
plaintiff and for injunction. The plaintiff 
alleged in the plaint that he had a prescrip 
tive right to the light and air and the ' 
defendant by erecting a wall close to the 
window of his house bad obstructed the light 
and air, which he had no right to do so The 
defendant denied the right and also pleaded 
that the aocess of light and air had not been 
obstructed by the building ereoted by him 
The only issue, however, on the merits 
framed in the ease was whether the plaintiff 
ban any right of prescription, i Q respect of 
light and air . No issue was framed UDO n 
the question how far the light and air had 
been obstructed. The Munsif held in effect 
that the obstruction was not such m to 
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render tbe house unfit for the ordinary 
purpose of habitation or business, and accord¬ 
ingly dismissed the suit. 

The learned Judge on appeal stated in 
his judgment that although there was a 
denial of all the material allegations iu the 
plaint, the written statement did not contain 
♦ he allegation that the walling up will not 
render the room uninhabitable. But the 
defendant in the 11th paragraph of his 
written statement stated that there was 
sufficient access of light and air to the plaint¬ 
iff's house, and that there could be no 
obstruction to the same by the wall of the 
defendant’s house. No issue, however, as 
pointed out above, was framed on the point. 

Then the learned Judge says that, three- 
fourths of the window to the east of the 
plaintiff’s house had been blocked up and 
the effect of the Munsif’s judgment will be 
that the window will be completely blocked 
up, that, it is not a case of mere diminution 
of light and air, but of entire cessation, and 
that the authorities cited by the Munsif do 
not apply to a case where the obstruction is 
built right against the opening through 
which the easement is engaged, completely 
blocking it up. 

It is not clear how the result of the 
Munsif’s judgment will be that the window 
will be wholly blocked up or why the princi¬ 
ple upon which the Munsif relied does not 
apply to a case where the obstruction is 
built, right against the window. The de¬ 
fendant has built, upon his own land and the 
question to be considered is whether by 
reason of the building erected by him the 
obstruction to light and air to the plaintiff’s 
premises is such as to oause what, is techni¬ 
cally called a nuisance, in other words 
whether there has been a substantial inter¬ 
ference with the comfortable enjoyment of 
the plaintiffs premises. The fact that a 
wall has been erected light, against the 
window blocking it up to the extent, of 
three-fourths would render it very probable 
that there has been a substantial interference 
with ti e access of light and air, but the 
question must bo decided upon evidence 
when the defendant asserts that, there has 
been no such obs!ruction. Tho mere fact 
that the wall erected by tho defendant is 
in clc.fe proximity to the window of tho 
plaint ill’s house, is not decisive of the matter. 


A five storied building erected at a distance 
of three feet may cause obstruction to the 
light and air to a greater extent than a small 
one storied building erected at a distance of 
ore foot only. Had the building erected by 
the defendant blcoked the window of the 
plaintiff’s house to the extent of one-fourth 
or one-third only, we do not think it coold 
be contended that no enquiry was necessary 
whether there had been a substantial inter¬ 
ference. If so, can it be affirmed as a matter 
of law that no enquiry is necessary in a case 
where the window is blocked up to the 
extent, of three-fourths? The question is 
one of degree, and the determination of the 
matter in each case must depend upon 
whether, owing to tbe obstruction oomplained 
of in any particular case, there is such a 
deprivation of light and air as to make a 
dwelling house substantially less comfort¬ 
able. 

As pointed oat. iu Colls v. Home and Colonial 
Stores Limited (1), “The test of the right is 

.whether the obstruction complained of is 

a nuisance, and.the value of the test makes 

the amount of right acquired depend apon 
the surroundings and circumstances of light 
coming from other sources, as well as the 
question of the proximity of the premises 
complained of”. No doubt, tbe fact that the 
defendant has built right, against tbe window 
blocking three-fourths of it will be a very 
material element in determining the question, 
but we do not think the case cau be decided 
without, going into evidence, having regard 
to tbe fact that the defendant denied the 
obstruction to light and air and the Court 
of first instance found that there was no 
actionable interference. 

Under the circumstances we think an issue 
ought, to be raised whether by reasou of the 
defendant’s haviug erected the building, 
there has been a substantial interference 
with the comfortable enjoyment of the 
plaintiff’s house. The judgments and 
decrees of the Courts below are accordingly 
set aside, and the case seut back to the 
Court of tii si. instance for re-trial. That 
Court will frame the issue indicated above, 
allow both parties to adduce evidence on 
tbe point and then deoide the case upon the 

1 1) U90-D A. 0 . 179; 73 L. J. Oh. 484; 53 W\ K. 30; 
90 T. 687; 20 T. I,. R. 475. 
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evidence according fco law. Costs to abide the 
result. 

Decree set aside; Oase remanded . 


LOWER BURMA CHIEF COURT. 

Eirst Civil Appeal No. 150 of 1912, 

April 8, 1914. 

Tresent :—Mr. Justice Hartnoll, Offg. Chief 
Judge, and Mr. Justice Ormond. 

NALLAN CHETTY and others— 

Appellants 

V6TSTIS 

MUTHUSAWMY PILLAI— Respondent. 

Jurisdiction — Loiter Burma, 'lownand Village Lands 
Act (IV of 1898J, ss. 15 (2.), 4L— Jurisdiction of Civil 
Courts. 

Sections 41 (a) and 15 (2) of the Lower Burma Town 
and Village Lands Act do not debar a Civil Court from 
adjudicating the rights of two private persons liti¬ 
gating over land which is at the disposal of Govern¬ 
ment. 

4 

Mr. J. R . Das , for the Appellants. 

Mr. P. D. Patel , for the Respondent. 

JUDGMENT. 

Hartnoll, Offo. C. J.—The appellants 
brought a suit against the respondent for a 
declaration that he had no right or title to or 
interest in a certain piece of land together with 
the house on it and for possession of the same. 
Their case is, in another suit they obtained a 
final decree against one Tangaperumal Pillai 
ordering the latter to give up possession of 
the properties covered by the said decree to 
them and that the property in suit is one of 
the properties included in the said decree. 
The respondent pleaded ignorance of whether 
the appellants had obtained the decree they 
alleged and said that he and Tangaperumal 
Pillai were great friends, that Tangaperumal 
represented to him that the land in question 
which was vacant belonged to him and that 
he (Tangaperumal) would make a gift of it to 
him as the land was of no use to him if he 
(respondent) cared to have it, that thereupon 
in the month of May 1904 he took possession 
of it, built a house on it and has been in 
occupation of the house ever sinc9 the year 
1905. Amongst other grounds taken respond¬ 
ent alleged that Tangaperumal had no right, 
title or interest in the land, that it was a 
village site and belonged to the Government 
and be submitted that under section 15 (2) 


of the Lower Burma Town and Village Lands 
Act the question whether Tangaperumal had 
acquired a landholder’s right in respect of 
the land should be referred to the Revenue 
Court. The Disfrct Judge sent the proceed¬ 
ings to the Deputy Commissioner, Hantha- 
waddy, in order that he might determine 
whether the site in dispute was at the 
disposal of the Government or whether a 
landholder’s rights had been acquired under 
the Lower Burma Town and Village Lands 
Act. The Deputy Commissioner found that 
appellants were not in possession and he was, 
therefore, under section 12 of the Act unable 
to entertain their claim to a declaration that 
they had acquired a landholder’s right in 
respect of the laud. The Commissioner 
found that Nallan Chetty had not acquired a 
landholder’s right in respect of the land. 
The District Judge then dismissed the suit 
on the ground that he had no jurisdiction to 
entertain it. An appeal is now laid and it is 
urged that he had jurisdiction to do so. If 
jurisdiction is barred, itis barred under section 
41 (a) of the Lower Burma Town and Village 
Lands Act. I have ju9t discussed the scope 
of that section in Second Civil Appeal No. 76 
of 1913 and would hold the same in this case, 
namely,when two private persons are litigating 
overland which is at the disposal of Govern¬ 
ment the Civil Court is not debarred from 
adjudicating in the matter. Chapter V of the 
Lower Burma To wn and Village Land s Act was 
not relied on in this case, but section 15 (2) 
was. I do not see how that section is applicable 
to show that the jurisdiction of the Civil Court 
is barred. It may be probably that no such 
question is necessary in deciding on the 
rights of the parties in this case between 
them also, but if it does arise and will govern 
the case, judgment must begiven in accordance 
with the deoision of the Revenue Officer. 1 
would set aside the decree of the District 
Court and remand the case to be heard on its 
merits; costs to follow the final result. 

I would also give appellants a certificate 
to receive back the value of the stamp paid 
on their memorandum of appeal. 

Ormond, J.— I concur. 

Appeal allowed ; Oase remanded . 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 255 of 1912. 

November 27, 1913. 

Present:— Mr. Lindsay, J. C. 

SANAI PERSHAD and others—Plaintiffs 

— Appellants 
versus 

BALAK RAM - Defendant— Respondent. 

Custom oj village, proof of— Ikrar-i-mulikan-o-deh 
dictated by landlords alone, how far proof of custom re¬ 
corded therein —Admissibility of evidence—Instances, 
citation of, in proof of custom, ij indispensable —drees, 
transferability oj. 

The entries in Ikrar-i-malikan-e-dch recording a 
village custom as stated by the landlord is, in the 
absence of fraud or grievous error, binding upon 
persons whose interests are affected by reason of 
thoso entries, even though the said entries wore not 
prepared in the presence of, and were not attested 
by, such persons. 

Riasat Ali v. Gokul , Select Cases (Jwula Prasad,) 
Appendix, p. VII, followed. 

Statements in Ikrar-i-malika n-c-dch and kindred 
documents regarding a custom are admissible in 
evidence to prove the custom. 

It is not an indispensable condition to cite instances 

in proof of an alleged custom. 

Appeal from the decree of the District 
Judge, Fyzabad, dated 14th May 1912, 
upholding that of the Muusif, Fyzabad, dated 
15th February 1912. 

Pandit Qokaran Nath Misra , for the Appel¬ 
lants. 

Babu Surendra Nath Hoy , holding brief 
for Babu Aditya Prasad , for the Respond¬ 
ent. 


JUDGMENT.—The point for decision in 
this case is whether or not certain trees 
whioh wore purchased by the defendant, 
Babu Balak Ram, in execution of a decree were 
capable of transfer. The decree was obtained 
against three porsons, Gauri Shanker, Sheo 
Parshad and Thakur Parshad, the sons of 
Gauesh. The trees stand on No. 2S7 in a 
village whioh is admittedly the property 
of the plaintiffs in suit. The case for the 
plaintiffs was that the owners of these 
trees under the village custom as recorded in 
the lkrar- i- malikan had no power to transfer 
them without the consent of the proprietor. 
This custom was denied by the defendant. 
Both the Courts below have found that the 
custom set up by the plaintiffs was not proved 
and have dismissed the suit. in appeal the 


argumont is that the custom 
fciovsd by the pro visions of [ he 


was sufficiently 

'r-\ i>dthan. 


[19U 

It may be noted that both parties produced 
some oral evidence which did not carry any 
weight with the Courts below. In par¬ 
ticular the defendant produced a large number 
of witnesses to prove the instances in 
which trees had been transferred by sale, but, 
as was remarked by the Court of first, instance, 
these instances did not carry the defendant s 
case to the point of establishing the custom, 
inasmuch as there was no evidence to 
show whether the cases referred to were cases 
in which the permission of the Taluqdir was 
sought or whether again the persons who 
transferred the trees were grove holders 
who owned the land Practically, therefore, 
the only evidence which was worth con¬ 
sidering was the statement of custom as 
contained in the lkrar i-nialikan-e deh. The 
Court of first instance was of opinion that the 
provisions of this Ikrar-i-malikan-e-deh did 
not amount to a proof of custom iuasmuch 
ns the statements contained in it were 
dictated by the landlords and were thus, in 
the opinion of the Muusif, only an expression 
of the landlords’ views. The Munsif pointed 
out that there was nothing to show that 
grove holders or other persons interested in 
trees assented to the various statements 
which were made iu the lkrar•{•malikan. He 
also was of opiniou that the terms were hard. . 
This view was also taken by the learned Dis¬ 
trict Judge in appeal. He stated in his judg¬ 
ment- that the plaintiffs ought, to have given 
evidence to show on what terms the trees in 
suit had been allowed to be planted. He 
pointed out that the person who had planted 
these tiees was i.ot a tenant of the village 
but a man from one of the towns and 
that, therefore, it. was not likely that he 
would have planted trees upon the same 
conditions which would be acceptable to the 
tenants in the village. So far as the pro¬ 
visions of the Ikrur i -malikan are concerned 
they are without doubt in favour of the 
case set up by the plaintiffs. We have 
first, a statement of the various rights of 
the proprietors of the village with respect 
to trees. Then we have another provision 
relating to those giove-holders who got 
decrees at. the time of the Settlement and 
finally it is declared that owners of trees 
not holding under a decree have only the 
right to the usufruct of the trees and have 
no power to out down or dispose of the trees 
v: it bout thy pei mission of i he superior propria* 
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J° r * far a 3 argument that the grove- 
holders were not consulted at the time of the 

preparation of the Ikrar-i-malikan is concerned, 
I think, that is disposed of by a ruling of this 

a? rt j 7^ ich is r0 P° rfced a9 Reasat Alt v. 

o u (1). In that case an argument 
was put forward that the entries in the 
ikrar imalikan were not prepared in the 
presence of tenants and were not attested 
by them and were, therefore, not binding. 
As to this Mr. Capper observed that as 
tenants are not proprietors their assent was 
not required any more than, speaking 
broadly, it would be required to a state¬ 
ment as to how a Taluqdar managed his 
estate. 

It was laid down that in the absence of 
fraud or of grievous error the entries in 
the Ikrar i-malikan were binding on the 
tenants. I think this ruling ought certainly 
to be followed as touching any question 
of custom. It appears to me that the state¬ 
ments of the proprietors of the village, 
who are permanently settled there, would be 
ar more valuable than the statemants made 
by tenants whose connection with the village 
is more or less precarious. There is no 
ground for suggesting that in the present 
case there was any fraud in cDnnection with 
the preparation of this statement of custom, 
nor can it, I think, be said that the entries 
work any grievous wrong to the tenants. 
The provisions contained in the Ikrar-i-malikan 
appear to me to be in conformity with those 
which are generally found throughout O idh, 
and I am not prepared to say that it is in* 
any way unreasonable to lay down that a 
person who is permitted to plant trees in 
the ground belonging to the proprietor of 
the village should be restrained from disposal 
of them without the proprietor’s consent. 
As regards the admissibility of statements 
in the Ikrar-i-malikan and kindred documents 
on a question of custom, I think, the law is 
now well settled and in the present instance I 
hold that the Ikrar i malikan was a sufficient 
proof of the custom which the plaintiffs sat up. 
As regards the citation of instances in proof of 
a custom, there is a ruling of this Court to the 
effect that this is not an indispensable condi¬ 
tion, and I am not, therefore, prepared to accept 
the dictum of the lower Appellate Court that 
the plaintiffs in the present case were bound 

(I) deleot Cases (Jwala Parshad; App. VII. 


to quote instances in support of the oustom 
they put forward. 

It would seem that all the possible instances 
of transfers of trees in this village were 
given by the defendant and there were none 
left for the plaintiffs to refer to, and I have 

already pointed out that both the Courts 

below discarded the instances put forward 

by the defendant as proof of a oustom 

contrary to that alleged in the plaint. I hold 

here ore, that the rights of this case are with 
the plaintiffs. 

1 * llow appeal, set aside the decision of 
the Court below and direct that the claim be 
decreed with costs in all Courts. 

Appeal allowed . 



AULiaudDAIJ mCOURT. 

Second Civil Appeal No. 207 op 1913. 

April 9, 1914. 

Present: Sir Henry Richards, Kt„ 
Chief Jusfice,and Justice Sir P. C. Banerii Ki 
SHEO NAIK RAM-Plaintifp- 

Appellant 

versus 

SHEO RAM AND ANOTHER—DEPENDANTS _ 

Respondents 

Transfer of Property Act (IV of 1882), s . 59-Mort. 

9 o a Z7hZ n Property-Rights and interests of 

grove-holder xn grove — Registration. J 

Eights and interests of a grove.holder in a grove 
are rights and interests in immoveable property and 
a mortgage of these rights requires registration 

disHngufshed". *“ oW ’ 9 Ind - Ca - *78, 

Second appeal from the deoision of the 

Additional Judge of Allahabad, dated 18th 
November 1912. 

Mr. Raribans Sahai , for the Appellant 
Mr. Damodar Das , for the Respondent ’ 
JUDGMEJHT.-This appeal arises ont of 

* Til Tr , 0 D ,on 0 i 0f a m ° r ‘gage dated 
the 14th of July 1906. The plaintiff seeks 

a sale of the mortgaged property which is 

described as a grove containing 19 mango 

trees and six mahua trees. The mortgage itself, 

on the face of it, 19 a mortgage of the grove. 

The boundaries are given and a statement is 

given where the mango trees are and where 

the mahua trees are. Both the Courts below 

have held that the deed in question was 

mortgage of immoveable property and requires 
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regulation under the provision of section 
59 of the Transfer of Property Act as 
amended by Act VI of 1904. It is admitted 
that the deed was not registered and the 
Courts below have accordingly dismissed 
the plaintiff’s claim. The only question to 
decide is whether or not the deed constituted 
a mortgage of immoveable property. In our 
opinion the finding of the Courts below was 
correct. It is quite clear that what the 
mortgagor purported to hypothecate was 
his rights and interests as a grove-holder. 
In our opinion the interests of a grove-holder 
are something more than the rights in 
“standing timber.” The rights of grove- 
holders vary in different villages acoordiug 
to local custom or contract, but such rights 
are rights in immoveable property and 
mortgage of these lights requires re¬ 
gistration. We have been referred to 
the case of Mangal Sen v. Musammat Naoli 
(1). We have referred to the paper-book 
in that case and wo find that the view the 
Court took of what was mortgaged in that 
case was that it was only the timber planted 
in his occupancy holding by the mortgagor. 
The facts of that case, therefore, are totally 
different from the facts of the present 
case. We dismiss the appeal with costs 
including in this Court feos on the higher 
scale. 

Appeal dismissed. 

(1) 9 Ind. Cas. 478. 


CALCUTTA IIIGU COURT. 

Civil Role No. 1486 of 1913. 

January 6, 1914. 

Present :—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beaohcroft. 

UPENDRA CHANDRA MITRA 

AND ANOTUER— PLAINTIFFS — APPELLANTS 

versus 

S ATCOU RID IIA R - D kfe n d ant— 

Opposite Party. 

Bengal, jY.-TT. I*. and Assam Civil Courts .l t *f 
(XU of 1887J, $• 19,snb-s. (1) — Suits Valuation Act 
(V ll of 1887), s. 8 — Court IWs Act (VII o/ 1870), 
s. 7, cl. V, sub-cl . to) — Suit — Valuation — Interest 
claimed by plaintiff—Value of suit is value of interest 
claimed in suit — Jurisdiction . 

Tho value ot' a suit is the value of the subject 
matter in controversy, that is, the value of the 
utorost claimed by the plaintiff. 


Ajoodhiya Choiobey v. Daibee Singh , 3 Agra H. C. R. 
(Rev. App.) 5, referred to. 

Therefore, where a plaintiff seeks to establish his 
right as an occupancy raiyat in a garden and. to re¬ 
cover possession thereof, the value of the suit muse 
bo determined with reference to the value of tho 
iuterest claimed by the plaintiff, and not with refer¬ 
ence to the entire interest in tho land, that is, the 
interest claimed by tho plaintiff as also the 
interest of tho superior landlord; and if tho 
value of the iuterest claimed by the plaintiff 
is less than Rs. 1,000 the suit is cognizable by 
a Munsif under sub-section (1) of section 19 of tho 
Bengal, N.-W. P. and Assam Civil Courts Act, 1887. 

Jccbraj Singh v. Inderjeet Mahton , IS W. R. 1C9; 
Nauhoon Singh v. Toofance Singh, 20 W. R. 33; 12 
B. L. R. 113 and Chunder Nath Bhuttacharjec v 
Brindaban Shalia, 25 W. R. 39, relied upon. 

Rule against the order of the Court of the 
Additional District Judge of 24-Pergannahs, 
affirming that of the First Munsif of Sealdah. 

Babu Hira Lai Chakravarti , for the Peti¬ 
tioner. 

Babus Shib Chandra Palit and Nagendra 
Nath Ghosh , for the Opposite Party. 

JUDGMENT.—We are invited in this 
Rule to set aside an order directing the 
return of a plaint to the plaintiffs for pre¬ 
sentation to the proper Court on the ground 
that the Court had no jurisdiction to en¬ 
tertain the suit. The plaiutiffs seek to estab¬ 
lish their right as occupancy raiyats in a 
garden and to recover possession thereof. 
It has been found that the valne of the 
occupaucy right is Rs. 300; at auy rate it 
is fairly clear that the value of the right 
which the plaintiff seeks to establish is 
loss than Rs. 1,000. The Court, however, 
has held that the valne of the suit must be 
determined, not with reference to the value 
of the interest claimed by the plaintiff, but 
with reference to the entire interest in the 
land, that is, the interest claimed by the 
plaintiff as also the interest of the superior 
landlord. In support of this proposition, 
reliance was placed by the Court below npon 
the cases of Aukhil Chunder Sen Roy v. 
Mohiny A I oh tin Dass (1) and Fur sand Ali Y. 
Mohanth Lai Puri (2). These cases, however, 
do not really bear out the view taken by 
the Court below. The question must be 
answered with reference to the terms of sub¬ 
section (1) of section 19 of the Bengal 
Civil Courts Act, 1SS7, whiob authorises s 
Munsif to eutertaiu all suits of whiob the 

(1) 5 0. 489; 4 C. L. R. 491. 

(2) 32 C. 268. iSJ 
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value does not exceed Rs, 1,000. Now 
whafc is the value of this suit? The value 
of the suit is clearly the value of the sub* 
ject-ruatter in controversy, that is, the 
value of the interest claimed by the plaintiff. 
\_Aioodhya Choivbey v. Vaibee Singh (3)]. 
Consequently the Court was competent to 
entertain the suit, as was laid down in the 
cases of Jeebraj Singh v. Inderjeet Mahton (4); 
Nauhoon Singh v. Tofanee Singh (5); Chunder 
Nath Bhuttacharjee v. Brindaban Shaha (6). 
Reference, however, was made on behalf of the 
opposite party to the terms of section 7, clause 
(5), sub-clause (e), of the Court Fees Act which 
has no application by reason of section 8 of 
the Suits Valuation Act. We, therefore, 
hold that the Court of first instance where 
the suit was instituted was the only Court 
where the suit could have been instituted 
and that the order for the return of the 
plaint was erroneously made. 

The result is that this Rule is made ab¬ 
solute and the order of the Court of first in¬ 
stance, which was subsequently affirmed on 
appeal by the District Judge, set aside. 
The suit will be tried in the Court where 
it was instituted. As the whole evidence 
was taken by the Court, we direct that the 
record be sent down to the Munsif in order 
that he may pronounce judgment after he 
has heard further arguments on the merits. 
The plaintiff is eutitled to his costs in all 
the Courts up to the present stage. We 
assess the hearing fee in this Court at two 
gold mohurs. 

Rule made absolute. 

(3) 3 Agra H. C. R. (Rev App.) 5. 

(4) 18 W. R. 109. 

(5) 20 W. R. 33; 12 B. L. R. 113. 

(6) 25 W. R. 39. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 68 op 1912. 

July 28, 1913. 

Present :— Mr. Kanhaiya Lai, A. J. C. 
KALI PERSHAD and others—Pluntiffs— 

Appellants 

versus 

Musammat THAKUR DEI and others-- 
Defendants —Respondents. 

If. P. Land Revenue Act (III of 1900, ss. Ill, 


114— Jurisdiction of Civil and Revenue Courts 
— Compromise, petition of, filed in mutation proceedings 
— Estoppel—Mutation proceedings, whether evidence of 
title — Consent to entry of one's name in revenue papers , 
effect of —Admission, gratuitous, withdrawal of—Revenue 
Court's decision on questions of title raised in partition 
proceeding bars Civil Court from re-opening those ques¬ 
tions—Procedure, proper, not adopted by Revenue Court 
in deciding titular questions, effect of—Objection to par¬ 
tition filed beyond time fixed by Revenue Court, whether 
entertainable, if partition not yet granted — Partition, 
complete, effect of—Appeal from order of Revenue Court 
disallowing objection to partition on ground of 
opposite party being recorded co-sharer, forum of. 

Where in a mutation proceeding the parties had 
filed a petition of compromise whereby the plaintiffs 
agreed to the substitution of the defendants’ names in 
respect of a ceitain property: 

Held, that the petition did not estop the plaintiffs 
from subsequently suing the defendants for recovery 
of possession of the property, because it did not pur¬ 
port to convey any title to the defendants or to in¬ 
duce them to alter their position on the strength of 
the mutation proceeding. 

Muhammad Imam Ali Khan v. Husain Khan, 26 C. 
81; 25 I. A. 161; 2 C. W. N. 737, referred to. 

There might be a withdrawal of any gratuitous ad¬ 
mission, unless there is some obligation not to with¬ 
draw it, and a mere consent to the entry of the name 
of another in the revenue papers does not create any 
such obligation. 

Jangi Nath v. Janki Nath, 2 A. L. J. 225, Chokhey 
Singh v. Jote Singh, 1 Ind. Gas. 166; 12 O. C. 288; 
13 C. W. N. 274 (P. C.) ; 11 Bom. L. R. 69; 6 A. L. J. 
100; 9 C. L. J. 151; 5 M. L. T. 167; 31 A. 73; 19 M. L. 
J. 123; 36 I. A. 38, referred to. 

A Revenue Court being competent under section 
111 of the U. P. Land Revenue Act to 
decide a question of title raised in the course of a 
partition proceeding, its decision upon such question, 
on becoming final, operates as a bar to the re-opening 
of the same matter in the Civil Court. The mere 
fact that the Revenue Court did not adopt the pro¬ 
cedure, as laid down in the said section, does not 
detract from its value as a decision of a competent 
Court. 

Nathi Mai v. Tej Singh, 29 A. 604; 4 A. L. J. 578; 
A. W. N. (1907) 190; Jagan Nath v. Tirbeni Sahai, 1 
Ind, Cas. 696; 31 A. 41; A. W. N. (1908) 274, referred 
to. 

A Revenue Court acting under section 114 of the 
U. P. Land Revenue Act is not precluded 
from dealing with an objection filed beyond the time 
fixed by it for filing objections, if it has not up 
to that time taken any action under that section. 

Tulsi Prasad v. Matru Mai, 18 A. 210; A. W. N. 
(1896) 30, referred to. • 

A complete partition has the effect in law of 
vesting title in the party in whose favour partition 
has been carried out, and a Civil Court has no juris¬ 
diction to go behind it. 

Umar Khan v. Khadim Husain, 9 O. C. 76, Jagan 
Nath Prasad v. Ram Dutt, 11 Ind. Cas. 531; 14 O. C. 
153, referred to. 

Where a Revenue Court disallowed an objection 
raising a question of title merely on the ground 
that the opposite party was a recorded co-sharer iu 
possession: 
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Held, that the order was appealable to the District 
Judge or to the Judicial Commissioner, although it 
did not specifically deal with the question of title 
in the right spirit. 

Chcdi v. Musammat Jaikora, 4 O. C. 289, referred 
to. 

Appeal against the order of the District 
Judge, Gonda, dated 30th November 1911, 
reversing that of the Subordinate Judge, 
Gonda, dated the 8th July 1911. 

Pandit Qokaran Nath Misra , for the 

Appellants. 

Babu Adilya Prasad , for the Respondents. 

JUDGMENT.—The plaintiffs-appellants in 
this case Riled for the recovery of possession 
of certain property on the allegation that 
they lived jointly with Ohandika Prasad, the 
husband of the defendants-respondents, that 
on the death of Ohandika Prasad in October 
1906 the names of the defendants were 
entered in the revenue papers with the 
consent of the plaintiffs for their consolation 
in respect of the share of their husband, that 
in January 1910 the defendants applied, on 
the strength of the entry of their names in 
the khewut , for a partition of the share stand¬ 
ing in their names and commenced to interfere 
with the plaintiffs’ possession. The defence 
was that Ohandika Prasad, the husband of the 
defendants, was living separalely from the 
plaintiffs, that according to a custom 
prevailing in the family the widows were 
entitled to succeed to the property left by 
their husband, that, the plaintiffs were estop¬ 
ped from setting up an adverse title by 
reason of their assent to the entry of their 
names in the revenue papers and that, the 
defendants had applied for a partition of 
their shares and were in possession of it. by 
making collections in respect of the same. 

The Court of first instance decreed the 
claim. The lower Appellate Court, however, 
held that the plaintiffs were estopped, by 
reason of their assent to the entry of the 
names of the defendants in the revenue 
papers and the order of the Revenue Court, 
disallowing the objection to the partition, 
from denying the defendants* title. 

It appears that on the death of Ohandika 
Frasad, a petition of compromise was filfd by 
the parties on the 4th March 1907 whereby 
the plaintiffs agreed that, the names of tire 
defendants might be substituted in the place 
of Ohandika Frasad in respect of the property 
left by the deceased. That petition does not. 
operate as an estoppel because as held by their 


Lordships of the Privy Council in Muhammad 
Imam Ali Khan v. Husain Khan (1) it did 
not purport to convey any title to the defend¬ 
ants or induce them to alter their position 
on the strength of the said proceeding. There 
might be a withdrawal of any gratuitous 
admission, unless there is some obligation 
not to withdraw it and a mere consent to the 
entry of the name of another in the revenue 
papers doep not create any such obligation. 
Jangi Nath v. Janki Nath (2) and Chokhey 
Sitigh v. Jote Singh (3). 

The order of the Assistant Collector 
disallowing the objection of plaintiffs Nos. 1, 

2 and 3 to the partition of the property in 
dispute operates, however, as a bar to the 
adjudication of the same matter in this case. 
The original application for partition was 
made by Dharkan and Musammat Inder Dei, 
two other co-sharers in the villages iu question. 
The usual proclamation was issued and the 5th 
January 1910 was fixed for the filing of objec¬ 
tions. On that, date the present defendants filed 
a petition asking the Assistant. Collector to 
partition the share standing in their names. 
Plaintiffs Nos. 1, 2 and 3 filed objections on 
the 3rd February 1910 to the granting of the 
said petition on the ground that, they were 
living jointly with Chandika Prasad, the 
husband of the petitioners, and that the 
petitioners were not. entitled to any share. 
The learned Assistant Collector disallowed 
that objection that, very day on the ground 
that thepetitioners were recorded as co-sharers 
in the kheicat. The objectors then preferred 
an appeal before the District Judge, who held 
that, the order of the Assistant Collector 
disallowing the objection was not appealable 
as a decree and that the proper remedy for 
the objectors was to have applied to 
the Revenue Court for an amendment of the 
khewat and for the postponement of the par¬ 
tition proceedings pending the deoision of 
the partition case. The objectors did not 
appeal against that, decision aud allowed it to 
become final. The mere fact that, the Assistant 
Collector did not adopt the procedure for 
the trial of the question of title laid down 
iu section 111 of the U. P. Land 

(1) 20 C. 81; 25 I. A. 161; 2 C. W. N. 737. 

(2) 2 A. L. J. 225. 

(3) l Iud. Gas. 166; 13 O. W. N. 274 (P. C/h U 
Bom. L. R. 69; 6 A. L. J. 100; 9 C. L. J. 151; 5 M. L. 
T. 107; 31 A. 73; 19 M. L J. 123; 30 I. A. 33; 12 0. 
G. 2SS. 
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Revenue Act. (ITT of 1901) did not detract 
from its value as a decision of a competent 
Court. The Assistant Collector was com¬ 
petent to decide a question of title raised in 
the course of a partition proceeding 1 under sec¬ 
tion 111 of the Act and whether bis grounds 
were valid or erroneous, that decision, if 
allowed to become final, operated as a bar 
to the re-openiDg of the same matter in 
the Civil Court. The parties admit that 
the partition has since been completed and 
sanctioned by the Collector. The objection 
in the present instance was filed before the 
Court of Revenue had passed an order under 
section 114 of the Act declaring the nature 
and extent of the interests of the persons 
applying for partition, and of any 
other persons who may be affected thereby, 
and detailing how the partition was to be 
effected. In Tulsi Frasad v. Malru Mai (4) 
it was held that the Court of Revenue acting 
under section 113 of Act XIX of 1873 
was not precluded from dealing with the 
objection brought before it by reason of 
such objection not having been filed within 
the time allowed by the Court for filing objec¬ 
tions, the Court not having taken up to that 
time any action under section 113 of the 
said Act. In Nathi Mai v. Tej Singh (5), 
where a proclamation was issued calling 
upon any persons having an interest in the 
property in dispute to appear on a certain 
date and to state their objections, if any, to 
the partition and none of them appeared 
before the Revenue Court, but they subse¬ 
quently filed a suit in the Civil Court asking 
for a declaration of their exclusive possession 
over part of the property which was the 
subject-matter of the application for partition 
in the Revenue Court, it was held that the 
suit was not maintainable. In Jagan Nath 
v. Tirheni Sah'ii (6), where a plaintiff came 
into Court upon the allegation that a certain 
grove had, upon partition, been wrongly 
allotted to the defendant’s mahal whereas it 
should have been allotted to the plaintiff’s 
mahal aod claimed a decree for his title and 
possession, it was held that the cognizance 
of such a suit by the Civil Court was barred. 
Plaintiff No. 4 was made a party to the 
objection proceeding but was not represented 
therein by a next friend or guardian ad litem 

(4) 18 A. 210; A. \V. N. (1896) 30. 

(5) 29 A. 604; 4 A. L. J. 578; A. W. N. (19>7) 190. 

(6) 1 Ind. Cas. 696; 31 A. 41; A. W. N. (1908) 274. 


who could file an objection to the partition. 
He, however, joined the other objectors 
through his next friend'in the appeal from 
the order disallowing the objection. The 
appeal w ; s unsuccessful. 

A completed partition has the effect in 
law of vesting a title in the party in whose 
favour the partition has been carried out. 
Um ir Khan v. Khadim Husain (7) and a 

Civil Court has no jurisdiction to go behind 

it. Jagan Nath Parshad v. Ram Datt (8). 

In Cheli v. Musammat Jaikora (9), where 
au Assistant Collector disallowed an objection 
raising a question of title merely on the 
ground that the opposite party was a 
recorded co-sharer in possession, it was held 
that bis order was appealable to the District 
Judge or to this Court, though the order did 
not specifically deal with the question of title 
in the right spirit. 

The appeal, therefore, fails and is dismiss¬ 
ed with costs. 


(7) 9 0. G. 76. 

(8) 11 Jnd. Cas. 531; 14 O. 

(9) 4 O. C. 289. 


Appeal 
b. 153. 


dismissed. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 3788 of 1912. 

April 15, 1914. 

Present:— Mr. Justice N. R Chatterjea and 

Mr. Justice Beaohcroft. 

JADU NATH DAS— Defendant_. 

Appellant 


C/O/ S US 


Maharaja MANINDRA CHANDRA 
NaNDI BAHADUR— Plaintiff- 

Respondent. 

Landlord and tenant—Enhancement of rent _ Home 

stead land Kabulyat executed by tenant-Stipulation 

that increased rent would be paid on increased area 
found on measurement—Area in boundaries—Landlord 
if entitled to additional rent on excess area being found 
to be in tenant's possession—Prevailing rate in vicinitu 
If rent stated in kabulyat to be enhanced accordina 

to prevailing rate m vicinity -Procedure to be adopted 
by landlord. * 

Where there is au express stipulation in a kabulyat 

that the landlord is entitled to excess rent in cise 

the area of the land let out and described within 

certain boundaries be found on measurement to be more 

than what is mentioned in the kabulyat , the landlord is 

entitled to rent for the excess land which the tenant 

is found to hold within the boundaries mentioned 
in the kabulyat. u 
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If the rent of a tenant in respect of a homestead 
land is not a fixod one and the rent paid by him is 
inadequate, the landlord can call upon him to pay 
such rent as is proper and if the tenant does not 
agree to this, the proper course for him is to give 
the defendant a proper notice to quit and then to 
sue him for ejectment. 

A landlord is not entitled to a decree for enhanced 

rent on the ground that the prevailing rate of rent ot 
similar rent on tho lands in the vicinity was higher 
than the rate stated in the kabnlyat. 

Appeal from the decree of the District 

Judge of Nadia, dated August 21st, 1912, 
reversing that of the First. Munsif of Krishna- 

ghar, dated August 29th, 1911. 

FACTS.—This was a suit for the enhance¬ 
ment of rents of some lands, non-agricultural 
homestead, held by the defendant from 

1270 B. S. at tho rate of Rs. 10 per bigha 
under the plaiutiff. The plaintiff alleges 
that the land has recently been found to be 
more than 17 cottas as mentioned in the 
kabnlyat and that the prevailing rate of rent 
for similar lands in the vicinity is Rs. 20 
per bigha. The defence inter alia was that 
there had been no increase in the area of 
the holding and that the prevailing rate of 
rent was not as stated by the plaintiff. 
The Munsif found that the area of the land 
held by the defendant was 1 bigha 3 cottas 
aud 6 chattaks , or 6 cottas and G chattaks 
more than what had been mentioned in the 
kabnlyat , and he, the Munsif, allowed an 
enhancement of rent for this excess area at 
the old rate of Rs. 10 per bigha. The 
plaintilT appealed to the District Court. 
The District Court made the following re¬ 
marks: 

“It was said that the excess in area would 
not entitle the plaintiff to get an enhanced 
rent, inasmuch as the lands for which the 
defendants executed the kabnlyat had specified 
boundaries and there had been no change in 
these boundaries since the time of the 
kabnlyat. I do not think this contention can 
prevail in the present case. It is true that 
when there is a conflict in the desciiption of 
a piece of land as given by its boundaiies 
and that as given by the area, the boundary 
description is to pievail. But in the present 
case there was the distinct stipulation in 
kabnlyat that the plaintiff would receive an 
enhancement, of rent in case the area of the 
land would, on measmement, be found to be 
more than what was given in the kabnlyat. 
I, tberefoie, hold, having regard to the stipula¬ 
tion and tho terms in the kabnlyat , that the 


defendant was liable to pay an enhanced 
rent on account of the increase in the area of 

the holding. t 

“Then the question is at what rate can 

the plaintiff claim rents from the defendants?’ 
The Munsif has allowed a rate of Rs. 10 
per bigha , the old rate prevailing at the 
time the kabnlyat was executed.. I do not 
think this was fair to the plaintiff. The 
defendant himself had to admit that the 
prevailing rate for similar lands in. the 
vicinity was Rs. 20 per bigha. On principles 
of justice and equity, therefore, the plaintiff 
also was entitled to have this rate from the 
defendant. Defendant has, it is true, been - 
holding the land at the rate of Rs. 10 per 
bigha from a very long time. But there is 
nothing in the kabnlyat to show that the 
settlement with the defendant was of a per¬ 
manent. nature with a rate of rent fixed in 
perpetuity. I, therefore, hold that the 
plaintiff is entitled to realise rents from the 
defendant at the rate of Rs. 20 per bigha 
for the 1 bigha 3 cottas and 6 chattaks of 
land which the defendant has been found to 
hold under the plaintiff. The result, there¬ 
fore, is that the appeal is allowed with 
costs. Plaintiff’s suit will be decreed with 
costs.” 

From the above judgment, the defendant 
appealed to the High Court. 

Babu Tarakeswar Pal Chotvdhuri , for the 
Appellant, contended,that the land being 
described by boundaries given iu the kabulyat 
and tho area being described as 17 cottas 
more or less, the boundaries ought to prevail 
and the stipulation, that the landlord would 
be entitled to increased rent in case the area 
be found to be more than what is stated in 
the kabulyat, cannot be given effect to. 

Secondly, the rent being for homestead 
land, the provisions of the Bengal Tenancy- 
Act do not apply, and the Trausfer of 
Propeity Act applies. In that Act there is 
no provision for the enhancement of the 
rent contracted for, on the grouud that, the 
rents in the vicinity of similar lauds are 
higher. The landlord, therefore, cannot sue 
for enhancement, lxanee Lalunmonee v. 
liajah A.oolhya Ham Khan (1). The proper 
course for the plaintiff was to demand higher 
rent from the defendant and thus if he did 
not agree to sue him iu ejectment. 

(1) 23 W, U. 61. 
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Babu Ram Oharan Mitra (with him Babu 
Jogesh Chandra Be) was called upon to argue 
on the second point:—Although the plaint¬ 
iff'may not be entitled to higher rent for 
the past years, he is entitled to it after suit. 
There was no necessity for the plaintiff to 
give any notice to the defendant, as -the 
latter knew perfectly well what the present 
prevailing rate in the vicinity is, and a decree 
ought to be given against him at that rate for 
the years after the suit. 

JUDGMENT.—This appeal arises out of 
a suit for rent of a homestead land upon a 

kabulyat dated 1270 (B. S.). In the 
kabulyat the land let out was described 
within certain boundaries and was stated to 
consist of about 17 cottahs of land, the rent 
payable being Rs. 9 and odd. The plaintiff 
in the present suit has claimed rent at the 
rate of Rs. 20 per bigha for one bigha and 
three cottahs of land, and a declaration that 
the defendant has no permanent right in the 
land. The question raised in the appeal is 
whether the defendant is liable to pay rent 
for 6 cottahs and 6 chattaks of land found on 
measurement to be in excess of that mention¬ 
ed in the kabulyat. 

Having regard to the express stipulation 
in the kabulyat that the plaintiff is entitled 
to excess rent in case the area of the land 
let out be found on measurement to be 
more than what is mentioned in the kabulyat , 
the plaintiff is entitled to rent for one bigha 
and three cottahs of land which the defendant 
has been found to hold within the boundaries 
mentioned in the kabulyat at the rate of 
Rs. 10 per bigha. The plaintiff claims rent 
at the rate of Rs. 20 per bigha, not upon 
any contract between himself and the defend¬ 
ant, but on the ground that the prevailing 
rate of rent of similar lands in the vicinity 
was Rs. 20. The learned Judge of the Court 
below has found that on principles of justice 
and equity the plaintiff is entitled to have 
rent at that rate. We are of opinion that 
the learned Judge is not right in this view. 
If the rent of the defendant was not a fixed 
one and the rent paid by him is inadequate, 
the plaintiff can call upon him to pay such 
rent as is proper and if the defendant does 
not agree to this, the proper course for him 
is to give the defendant a proper notice to 
quit and then to sue him for ejectment. 

The learned Pleader for the respondent 

has asked us to make a declaration that 


the defendant has no permanent rights in 
the land. We do not think, however, that 
we should do so in the present case and we 
do not decide one way or the other whether 
the defendant ha9 a permanent right or 
not. 

The decree of the lower Appellate Court 
is accordingly modified. Each party will 
bear his own costs of this appeal. 

Decree modified. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 72 op 1913 

June 17, 1913. 

Present :—Mr. Subonadiere, A. J. C. 

CHIRANJI LAL— Decree-holder _ 

Applicant 

versus 

BISWA NATH— Judgment debtor _ 

Respondent. 

Civil Procedure Code (Act V of 1908J, s. 2, cl. II — 
Legal representative—Grove-holder and tenant dying 
without heirs—House and grove escheating to zemindar 
—Zemindar’s liability j or decree against grove-holder 
and tenant—Execution of decree. 

The judgment-debtor was a grove-holder and 
tenant possessing a dwelling-house in the abadi. On 
his death without heirs the grove and the house 
escheated under the village custom to the zemindar. 
The decree-holder sought to execute the decree 
against the zemindar by joining him in the proceed¬ 
ings as the legal representative of the judgment" 
debtor: ° 

Held, that the zemindar was not the Ie^al re¬ 
presentative of the judgment-debtor. ° 

Debi Sahay Singh v. Sumer Singh, 3 Ind. Cas. 519- 
12 O. C. 197, Collector of Masulipatam v. Cavalu 
Narainapah, 8 AT. I. A. 500; 2 W. B. (P. C.) 59 - 19 
Eng. Rep. 620, distinguished. * 

* Application against the order of the 
Additional Judge of the Court of Small 
Causes, City Lucknow, dated 29th Aorii 
1912. 

Babu Pyare Lai Bliargava , for the Appli- 
cant. 

Babu Prabhat Chandra Gupta and Mir 2 a 
Mohammad Pasih , for the Respondent. 

JUDGMENT.—Tn this case the judgment- 
debtor was a grove-holder and tenant in a 
village and possessed a dwelling-house in 
the inhabited site of the village. He died 
without heirs. The dscras-holder, the present 
applicant, has sought to execute the decree 
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against, the opposite party by joining him in 

the proceedings as representative of t.he 
judgment-debtor, on the ground that he has 
acquired the grove and the materials ofthe 

house by village custom upon the death of 
Gangadin, the original judgment-debtor 1 

learned Judge of the Cou. t of Small Causes 
has refused to regard the opposite party as a 
judgment-debtor, holding that he is not the 
legal representative of Gangadm. As defined 
in section 2, clause 11, of the Gode of ( ivi 
Procedure, ‘legal repersentative means a 
nerson who in law represents the estate of 
a deceased person and includes any person 
who intereraeddles with the estate of the 
deceased. The claim under which the 
opposite party has acted, is that by a custom 
prevalent in the Province of Oudh or by the 
terms on which the grove was planted and 
the house was built, the grove and the house 
on the death of their holder without recogniz¬ 
able heirs escheated to him in his capacity 
as owner of the soil on which they are 
situated. In fact bis case is that the estate 
of Gangadin in the grove and the house 
ceased to exist when he died. He does not 
claim as a person to whom the estate passed, 
but as a person who had latent rights m the 
grove and the house which came to the front 
upon the death of Gangadin. There must 
have been some moveable property, household 
utensils, clothing, and the like belonging to 
Gangadin and the opposite pa. I y makes no 
claim to those. It soems to me that the ro’a- 

t ion or relations of Gangadin, or if he left none, 

the Crown, to whom these things must go on 
his death is or nre his real legal representative 
or representatives. The case reported as 
Debi Suhov b'ingh v - Sumer Singh (1) is cited, 
but, there the question of whether ttie 
zemindar should pay the debt is not in dispute. 
Another case cited was that reported as 
Collector of Masulipntam v. Oavaly Vencita 
Narainapah (2). In that, case there is no 
definite decison of what liability passed with 
the estate. 1 do not, think that, either of 
those lulings is of any assistance in the 
present case. 1 do not wish to lay it down 
that the decree-holder applicant has no right, 

to puisne the timber of the grove and the 
materials of the house in the hands, into 

which they have now fallen, in order to realize 

(1) 3 lad. Cas. 519. 12 0. 197. 

(2) 8 M. I. A. 500; 2 W. R. fl>. 0.) 59; 19 Eng. Rep. 
620. 


the sum which was due to him from Ganga- 
dir, ; but it seems to me that if he has suoh 
a light he must enforce it by a regular suit, 
and that he cannot take the summary remedy 
of substituting the opposite party for Ganga- 
din and then proceeding with the execution 
of the decree. Because as already set out, 1 
do not think that the opposite party is the 
legal representative of Gangadin, and as his 
case is that Gangadin’s estate in the grove 
and the house has ceased to exist, he cannot 
be said by taking possession of them on 
Gangadin’s death to have intermeddled with 
Gangadin’s estate. I dismiss the applioa- 
tion with costs. 


Application dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 712 of 1911. 

Present: —Mr. Justice Shah Dio and 
Mr. Justice Chevis. 

AMAR SINGH and another— 
Plaintiffs —Appellants 

versus 

SADHU SINGH and others—Defendants— 

Respondents. 

Pre-emption — Stile—Perpetual lease-Plenary pro* 
prictari i right s transferred — Xominal malikana re¬ 
served. 

A deed, whereby all the proprietary rights in oer« 
tain land have been transferred iu consideration of 
the payment of a substantial sum of money, is in 
reality a deed of sale, although it. purports to be only a 
perpetual lease creating occupancy rights iu the 
transferee and although a small amount of imlikow 
has been nominally reserved by the deed as beiug 
payable by the so-called lessee to the so-called lessor. 

L<ilj\ Mis i r v. Juggn li\cari , 7 Ind. Cas. 930; S3 A. 
104; 7 A. L. .1 1022, relied upon. 

Bhagwan A is v. Sidhu , 130 P. R. 1907, distin¬ 
guished. 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
4th April 1911, reversing that ofthe Sub¬ 
ordinate Judge, 1st class, Hoshiarpur, dated 
2nd December 1910, decreeing plaiutiffs 
claim on payment of Rs. 1,S70. 

Mr. Matiohar Lai and Lala Balwant Rai % for 
Rai Bahadur Lala Suhk Dial % for the Appel¬ 
lants. 

Mr. Suudar Pas and Lsla Pell Bam, for the 
Respondents. 


VzK XX1IIJ 


INDIAN OASES^. 


971 


AMAR KINOH V, SADHU SINGH, 

JUDGMENT.—This a 9ait brought by the 
plaint,iffs-appellants for possession by pre¬ 
emption of 231 kanals 2 mnrlas of land on the 
allegations that it had been sold by the de¬ 
fendant-respondent, Lachman Singh, to the 
other respondents, Atma Singh and Kirpa 
Singh, by a deed dated 18th November 1908, 
and that the plaintiffs had a superior right 
of pre-emption in respeot of the land sold. 
The principal plea of Atma Singh and Kirpa 
Singh was that the land in question had 
not been sold to them by Lachman Singh, 
but that they held the land as occupancy 
tenants under Lachman Singh upon certain 
terms set forth in the deed of the 18th 
November 1908, and that no right of pre¬ 
emption had accrued to the plaintiff in 
respect of the transfer of the occupancy right 
in the land. The main issue drawn by the 
first Court was as to whether there had 
been a sale of the land in suit or not; and 
on this issue the Court held that a sale of the 
land had really taken place by the deed, 
dated the 18th November 1908, but that 
the parties to the deed had disguised the 
nature of the transfer in order to stave off 
possible suit for pre-emption. The Court 
accordingly granted the plaintiffs a deoree for 
possession of the land on payment of 
Rs. 1,870, which is the amount of considera¬ 
tion entered in the deed. On appeal the Divi¬ 
sional Judge came to the conclusion that 
the land had not been sold by Lachman 
Singh to Atma Singh and Kirpa Singh, that 
only occupancy rights in the land were 
created under the deed of the 18th November 
1908 by the former in favour of the latter, 
and that the plaintiffs’ suit for pre-emption 
was not, therefore, maintainable. As a result 
of these findings, the learned Judge dismissed 
the plaintiffs’ appeal. 

The sole point argued before us in further 
appeal is whether the deed of the 18th 
November 1908 evidences the sale of land by 
Lachman Singh in favour of Atma Singh 
and Kirpa Singh, or whether the deed only 
creates, according to its apparent tenor, rights 
of occupancy on certain terms in favour of 
the latter. After hearing arguments and 
carefully considering the terms of the deed 
in the light of attendant circumstances, we 
think that the real intention of the parties 
was to effect a sale of the land, and that it 
was with the object of defeating possible 
uits for pre-emption that the transaction 


was made to take the form of a perpetual 
lease of the land, and occupancy rights on 
certain terms were ostensibly created in 
favour of Atma SiDgh and Kirpa Singh. 
Lachman Singh, when examined as a witness 
for the plaiutiff on the 25th January 191G, 
admitted that he had sold the land to Atma 
Singh and Kirpa Singh, and that the deed 
was executed by him as one of lease in 
perpetuity in order to enable the vendees to 
resist pre-emption claims. In his cross ex¬ 
amination on the 22ud March he adhered 
substantially to the same statement, though 
he added that the cost of clearance (of the 
kid) was entered in the deed as payable by 
him, which part of the statement is not borne 
out by the deed. It is also noteworthy that 
on the 9 th February 1908 Lachman Singh 
had executed a deed of agreement in favour 
of Atma Singh iu which he had agreed to 
sell to Atma Singh his share of land in three 
villages, Dahdi Kofwal, Bela Sariana and 
Haji pur, for Rs. 6,000 and on the 18th Novem¬ 
ber following he executed the deed under con¬ 
sideration in respect of 231 /canals 2 mirlas 
of land situate in the first mentioned two 
villages, ft is, therefore, reasonable to 
presume that Lachman Singh was carrying 
out his original intention of selling at least 
part of his property to Atma Singh when 
he executed in his favour the deed of 18th 
November 1903. According to this deed, all 
rights in the land possessed by Lachman 
Singh were transferred by him to Atma 
Singh and Kirpa Singh for a consideration 
of Rs. 1,870, with this reservation that the 
latter had to pay to Lachman Singh by way 
of malikana annas 6 per rupee of the 
revenue assessed ou the land. The amount 
of revenue as entered in the deed is Rs. 44-8 
and, therefore, the malikana dues payable ' 
under the deed by Atma Singh and Kirpa 
Singh to Lachman Singh amounted to the 
nominal sum of a little over Rs. 4 a year 
Under the terras of the deed the so-called 
occupancy tenants had po^er to plant and 
cut trees and to transfer their occupancy 
rights by sale, mortgage, etc., to any person 
they pleased without the permission of the 
landlord, subject to the right of the landlord 
to claim pre-emption in respeot of the in¬ 
tended sale or mortgage. It was further 
stipulated that on the death of the occipancy 
tenants without leaving any widows their 
rights would devolve on their collaterals 
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It will be observed that barring tbe reser¬ 
vation as to tbe very small amount of 
mnlikana dues which Atma Singh and Kirpa 
Singh had agreed to pay annually to 
Lacbman Singh, the deed in question evi¬ 
dences a transfer of all rights of ownership 
in the land to the so-called occupancy 
tenants, and the record does not show that 
the amount payable by way of mnlikana 
has been paid to Lacbman Singh since the 
deed was executed. It is also in evidence 
that Atma Singh and Kirpa Singh made 
a mortgage of part of the laud to a thud 
party, but no notice of the iuteuded mort¬ 
gage was ever given by them to Lacbman 
Singh in conformity with the terms of the 
deed. The terms of the deed have no*, 
therefore, been acted upon so as to show 
that a sale of the land was not intended 
and that only occupancy rights were created 
in favour of Atma Singh and Kirpa Singh. 
The facts of this case are very similar t) those 
of the case reported as Lalji Misir 
v. Jaggu Tiwari (1), in which it was held 
that a deed which purported to be a 
perpetual lease of certain land in considera¬ 
tion of the payment of a substantial sum of 
money was in reality a deed of sale, not¬ 
withstanding that a nominal rent was re¬ 
served by the deed as being payable by the 
so-called lessees to the so-called lessors. 
Bhcgwan Das v. Sidhn (2), which has been 
relied upon by the respondents’ Pleader, 
is distinguishable from the present case, 
inasmuch as there “the stipulations em¬ 
bodied in the agreement (of perpetual lease) 

.showed clearly that the transferor did 

not part iu perpetuity with his full rights 
as an owner, but reserved valuable rights 
for himself. He reserved the right of rever¬ 
sion to himself as landlord in case the trans¬ 
feree died childless, thus excluding the 
collaterals of the transferee from succession, 
and further stipulated for an annual payment 
of cash rent by the transferee in lieu of enjoy¬ 
ment of possession.” In the present case no 
right of reversion to himself as landlord has 
been reserved by Lacbman Singh, and the 
annual cash rent agreed to be paid by the 
transferees to him is only nominal, and even 
that nominal sum has not been paid to 
Lachmau Singh during the period that has 


elapsed between the execution of tbe deed 
and the institution of the present suit for 
pre-emption. 

For the reasons given, we hold that the 
transaction embodied in the deed of 18th 
November 190S was not one of creation of 
occupancy rights, but was in reality one 
of sale; and it follows that the plaintiffs 
can claim a right of pre eruption in respect 
of the said transaction of sale. There has 
been no argument before us as to the amount 
of the money payable by the plaintiffs to the 
vendees, and we take it that the decision of 
the first Court on that point is correct. 

We accordingly accept this appeal, and 
reversing the decree of the Divisional Judge 
we restore that of the first Court with costs 
throughout. The plaintiffs must pay iuto 
Court Rs. 1,870 on or before the 2nd April 
1914, failing which their suit shall stand dis¬ 
missed with costs throughout. 

Appeal allowed 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 138 of 1912. 

November 17, 1913. 

Present: — Mr. Lindsay, J. C. 
APARBAL SINGH and others—Plaintiffs 

—Appellants 
versus 

NARPAT SINGH and others—Defendants 

— Respondents. 

llurden of proof—Illegitimacy of plaintiff set up 
bif defend mt—Presumption —Khewat, extract /row, 
produced in proof of legitinuiry — Admissibility of eri- 
denec—ReU i\i neu. 

It is for the defendants, if they set up a case of 
illegitimacy, to prove that the plaintiffs are illegiti¬ 
mate, for, the legal presumption being in favour of 
legitimacy and marriage, the burden of proving 
illegitimacy lies on the person interested iu makiug 
out the illegitimacy. 

Kilim Singh w'Mnhataji, A. W. N. (1905), 214, 

follow ed. 

Where an extract from the Cietcuf, showing that 
the plaintiffs were reputed to be the sons of a 
certain person, was put in evidence to prove the 
plaintiffs’ legitimacy: 

Ho' •, that although it was not shown that the 
iletendants were parties to the mutation proceeding 
upon which the \ '.e\c :t entry was founded, yet the ex¬ 
it u-i was relevant in proof of the legitimacy inasmuch 
as it showed that the plaintiffs had succeeded to 
their reputed lather's estate aud h;\d beeu regarded 
R3 entitled to succeed. 


(1) 7 Inch Cag. 930; 33 A. 101; 7 A. L. J. 1022. 

(2) 130 P.lb 1907. 
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Appeal against the order of the Additional 
Subordinate Judge, Lucknow, dated 4th 
January 1912, upholding that of the Muqsif, 
North Lucknow, dated 5th May 1911. 

Mr. A. P. Sen and Babu Salig Ram , for 
the Appellants. 

The Hon’bl8 Rai Sri Ram Bahadur and 
Babu Har Dayal , for the Respondents. 

JUDGMENT — This appeal arises out of 
a suit brought by three plaintiffs, Aparbal 
Singh, Surji Singh and Ijrail Singh for 
redemption of a mortgage. The mortgage 
in suit was said to have been executed on 
the 13th of July 1852 in favour of one 
Ramdin Singh who is now represented by the 
defendants-respondents. There were four 
mortgagors who executed this deed, one of 
them being Tilak Singh. The case for the 
plaintiffs was that they were the sons of 
Tilak Singh and, therefore, entitled to 
redemption. 

The plaintiffs put forward a pedigree in 
support of their title which was denied by 
the defendants. The Munsif who tried the 
case disposed of it by a very short judgment. 
He found that the plaintiffs were not the 
legitimate sons of Tilak Singh and, therefore, 
not his heirs. He ruled, therefore, that the 
plaintiffs had no title to ask for redemption 
arid he dismissed the suit.. This order has 
been affirmed by the Additional Subordinate 
Judge on appeal. The point taken here on 
behalf of these appellants is that the decision 
of the Court below is wrong. It is argued 
that the burden of proof was pub on the 
wrong party, that it was for the defendants, 
if they set up a case of illegitimacy, to prove 
that the plaintiffs were illegitimate and 
that this burden has not been discharged. In 
my opinion this is a good ground of appeal 
and the appeal should be allowed. The law 
as to the incidence of the burden of proof in a 
case of this kind is very clear and I may 
refer to the statement of it contained in 
Messrs. Ameer Ali and Woodroffe’s Law 
of Evidence p. 861, 3rd Eddition, where it is 
said: “There is a presumption in favour of 
legitimacy and marriage and therefore on 
any person who is interested in making out 
the illegitimacy of another is thrown the 
whole burden of proving it.” This exposition 
of the law was quoted with approval in a case 
decided by a Bench of the Allahabad High Court 

in Kalian Singh v. Maharaji (1) where the 

(1) A. W. N. (1905) 214. 


learned Judge says that this is the law both in 
England and in India. If we turn to the written 
statement put in by the defence in this case 
it is apparent that the plea of legitimacy 
was never distinctly raised. In the 8th 
paragraph of the written statement the 
defendants denied the pedigree put in by the 
plaintiffs and asserted that they were not the 
heirs of the original mortgagors. It was 
not till evidence began to be taken that any 
allegation of illegitimacy was made and the 
first intimation of this plea came out in the 
evidence of defendant No. 1, Narpat Singh, 
who was examined by the plaintiffs as their 
first witness. In his evidence Narpat Singh 
said as follows: “Tilak Singh had no son.” 
Then he corrected himself by saying that 
Tilak had two sons by a kept woman, 
namely, Surji and Ijrail (plaintiffs Nos. 2 
and 3), Aparbal, plaintiff No. 1, he said, was 
not the son of Tilak. Further on Narpat 
stated that it was not till about four 
years before the bringing of this suit that 
he came to know of the illegitimacy of the 
plaintiffs Nos. 2 and 3. All he could say 
was that he heard of this fact from some 
person whose name he was unable to give. 
He also stated that up till four years previous 
he could not say whose sons he thought the 
plaintiffs to be. The other witnesses examined 
for the plaintiffs declared that they 
were the sons of Tilak. For the defence one 
witness was put forward whose statement 
was to the following effect: I know the 
plaintiff No. 1 (i. e., Aparbal). He is a 

Thakur and the son of Tilak by an Ahir 
woman. Durjan told me this. He died 40 
or 45 years ago. In cross-examination he 
stated that he had seen the woman who was 
kept by Tilak. He further added that the 
plaintiff No. 1 was born in the same house 
in which his father Tilak Singh resided. 
There is not a word in this witness’s state-' 
ment as to the descent of the other two plaint¬ 
iffs, Surji and Ijrail. This is the only 
evidence which we have to consider in this 
connection and it seems to me quite olear 
that if the burden of proving the illegitimacy 
of the plaintiffs or any of them was on tbe 
defendants, they failed to discharge it. It 
would be preposterous to hold on evidence 
like this that the plaintiffs are illegitimate. 

Another point which has been referred to by 
the learned Counsel for the appellants is that 
the Courts below did not take proper notice of o, 
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certain documentary exhibit, an extract from 
the khewaty which went to show that the]three 
plaintiffs were reputed to be the sons of Tilak 
Singh. The Subordinate Judge who tried the 
appeal seems to have thought that this docu¬ 
ment was irrelevent and not binding upon the 
defendants, inasmuch as it had not been shown 
that they were parties to any mutation 
proceeding upon which the khewit entry 
was founded; but at any rate it can, I think, 
be argued that this argument does show 
that the plaintiffs succeeded to Tilak 
Singh’s estate and that they were re¬ 
garded as entitled to succeed as being 
his sons, and in this view I think the 
entry is relevent in proof of legitimacy. 

I hold, therefore, that the Courts below were 
in error in throwing off burden of proving 
legitimacy upon the plaintiffs and that the 
judgment is in consequence unsustainable. 
I allow the appeal, set aside the order of the 
Courts below and direct that the case be sent 
back through the Subordinate Judge to the 
Court of the Munsif for disposal after deci¬ 
sion of the issues which were left un¬ 
determined iu the judgment. The respond¬ 
ents will pay the appellants’ costs of this 
appeal. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 1081 or 1913, 
November 21, 1913. 

Present: —Justice Sir Asutosh Mookerjoe, 
Kt., and Mr. Justice Beachcroft. 
Munshi ZILLAR RAHMAN alias RAJAH 

MEAH— Principal Defendant_ 

Petitioner 


ur/sus 


Sayed GUZUNFFUR HOSSAIN and oth 
— Plaintiffs —Opposite Paktv 

Civil Procedure Code (Act V of V ,0050 O YYYirr 

l t cxpl. t andr. 6 —Pauper suit—Defendant entitled' 
adduce evidence in disproof of plaintiff* p tlnpcri , 
-Opportunity to be given to defendant to p,o VC 
tions—Plea that part of property in suit is • 

of plaint if,-Defendant to be alUueed to pnJ'hZZ' 
A defendant is entitled at the hoaiin- to nil 
evidence in disproof of tlio alleged pauperism of r' 
P uintilT Therefore, n Court should ^ 
plaintiff tonne ,, i or „ :: , . ... . 

afforded to the defend,m( to prove tlut \|,e ^\nlI'l 

Hi liui a* oum»cr- 1 luu 

♦ * 


If a defendant seeks to prove that part of the 
property sought to be recovered from him is really in 
the possession of the plaintiffs and that consequently 
the plaintiffs are possessed of sufficient means to 
enable them to pay the described Court-fee, the 
defendant is entitled to establish the truth of his 
allegation by evidence. 

Dwarkanath Narayan v. Mahdavrav Vishvanath , 10 

r n° Kr f shna Bax v. Manohar, 30 B. 593; 8 Bora. 
L. K. 071, relied upon. 

Rule in the matter of Pauper Suit No. 1 
of 1913 pending in the Court of the Sub- 
Judge of Murshidabad. 

Mr. Zalied and Babu Probodh Ohandra 
Mukheriee, for the Petitioner. 

Baba Sajani Kanta Sinha , for the Opposite 
Party. 
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Kule to set aside an order by which the 
Court below has allowed the plaintiffs 
opposite party to sue in forma pauperis, with- 
out opportunity afforded to the defendant 
petitioner to prove that the plaintiffs are 
not paupers. It is plain upon the language 
of rale 6 of Order XXXIII of the Code of 
Civil Procedure of 190S, that the defendant 
was entitled at the hearing to adduce 
evidence.n disproof of the .alleged pauper- 
ism of the plaintiff. But it has been argued 
that the defendant is not entitled to prove 
that the plaintiffs are in possession of 
property sufficient to enable them to pay the 
institution fee, because the property alleged 
to be in their possession is sought to be 
recovered by the plaintiffs from the defend- 
ant. In our opinion there is no foundation 
fortius contention. The explanation to 
rule 1 provides that a person is a pauper 
when he is not possessed of sufficient means 
o enable him to pay the fee prescribed by 
law for tb© plaint, or where no such fee is 
prescribed, when he is not entitled to 
property worth one hundred rupees other 
than Ins necessary wearing apparel and the 
subject-matter of the suit. The explanation 
thus furnishes two different teste to deter- 
nnne the pauperism of a person, according 
as the law does or does not prescribe the 
payment of fee upon the plaint. Iu the 
case before us, as the suit was for recovery 
of possession of immoveable property Court- 
fee was payable ad valorem upon the plaint. 
1 he ease, therefore, falls within the first part 
V, wptonation. and the question for 
.Uerra.natro,, ,s. whether the plaintiffs are 
...e not possessed of sufficient means to 
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enable them to pay the fee prescribed by law. 
The defendant seeks to prove that part of 
the property sought to be recovered from him 
is really in the possession of the plaintiffs, 
and that consequently the plaintiffs are 
possessed of sufficient means to enable them 
to pay the fee prescribed. The defendant 
is clearly entitled to establish the truth of 
his allegation by evidence. The view we 
take is supported by the cases of Dwarka 
Nath Narayan v. Madhavrav Vishvanath (1), 
Krishna Bai v. Manohar (2). 

The result is that the Rule is made abso¬ 
lute and the order of the Court below set 
aside. The case will be remitted to the 
Court below in order that it may be re in¬ 
vestigated in accordance with law. The 
petitioner is entitled to the costs of this 

Rule, we assess the hearing fee at three gold 
mohurs. 


Rule made absolute. 

(1) 10 B. 207. 

(2) 30 B. 693; 8 Bom. L. K. 671. 


LOWER BURMA CHIEF COURT. 

Civil Revision Application No. 17 of 1912. 

June 13, 1913. 

Present : —Mr. Justice Twomey. 

BALLY SINGH— Applicant 

versus 

BHUGWAN DASS KALWAR— 

Responlent. 

Promissory-note — Pro-note insufficiently stamped — 
Suit not on pro-note—No independent cause of action 

Plaintiff not to succeed -Admission of defendant as to 
execution of pro-note 'immaterial—Stamp Act (II of 
1899), s. 35— Evidence Act(I of 1&72), s. 91. 

Where a plaintiff has no cause of action apart 
from an insufficiently stamped pro-note, he can¬ 
not succeed at all although he does not profess to sue 
on the pro-note and although the defendant admits 
the execution of the document. 

Mr. Bijapurkar , for the Applicant. 

Mr. R .. N. Burjorjee , for the Respondent. 

JUDGMENT.—The only argument urged 
before me is one that is not contained in the 
application for revision, namely, that the 
defendant having admitted that he executed 
a promissory-note for the amount claimed, 
it was unnecessary for the plaintiff to produce 
the document in evidence and the plaintiff 
was entitled to a decree on the failure of the 
defendant to prove payment. 


It is admitted that the document itself 
could not be admitted in evidence or acted on 
because it is insufficiently stamped, and it is 
settled law that in such a case the plaintiff 
can succeed only if he can show that he has a 
cause of action independently of the document. 
The law on this subject is fully discussed in 
the Upper Burma case Nga Wailc v. Nga 
Chet Cl) cited in the judgment of the Town¬ 
ship Court, and it is unnecessary to go any 
further. 


X If 


io 




i'liaij in 


. . preseuu case the 

plaintiff has no cause of act-iou apart from 

the document. The promissory-note is the 
contract, and section 91 of the Evidence Act 
debars the production of any other evidence 
but the writing itself. It is true that the 
plaintiff did not profess to sue on the promis¬ 
sory note. He knew that he could not do so 
as it is not properly stamped. But as he had 
no caupe of action apart from it, if he got a 
decree on the promissory.note, as the District 
Judge points out, that would be “acting ou” 
the promissory-note in direct contravention 
of section 35 of the Stamp Act. [See the 
Upper Burma case Ida Ein Min v. Maung 
Tun Tha (2) and the rulings cited therein]. 

On these grouuds, I think, the decision of 
the lower Court is correct. I am also of 
opinion that even if the decision were wrong, 
the case is not one in which this Court could 
properly interfere in revision according to the 
principle set out in Zeya v. Mi On Era Zan 

(3). The facts and the law applicable to 
them have been duly considered by the 
lower Courts, which have come to a con¬ 
current decision. 

I have not referred to the second and third 
paragraphs of the application in which it is 
urged that the document in question is not a 
promissory-note at all but a mere receipt for 
money. This ground was not argued before 
me. It is a ground that apparently was 
never taken in the lower Courts and so far 
as 1 can see there is no force in it. The do¬ 
cument appears to be a promissory-note as 
defined in section 4 of the Negotiable Instru- 
ments Act. 

The application is dismissed with costs. 

n n Application dismissed. 

(1) U. B. R. (1907-09), 2, Evidence 5. 

(2) U. B. R. (1887—01), 2, 556. 

(3) 2 L, B. R. 333. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 254 of 1912. 

November 27, 1913. 

Present :—Mr. Lindsay, J. C. 

M A DARI SINGH— Plaintiff—Appellant 

tersus 


RAM RATAN— Defendant—Respondent. 

E< parto decree, cancellation of, suit for—Decree 
obtained by fraud —Claim, falsity of, effect of plaintiffs 
knowledge as to—Fraudulent conduct—Estoppel. 

Lf a plaintiff knowing his claim to be baseless puts 
a defendant into Court and succeeds in getting an 
ex parte decree, he cannot, in a subsequent suit 
brought by the latter for cancellation of the decree 
on tire ground of its being obtained by fraud, plead 
that hewas not guilty of fraudulent conduct. That 
very knowledge of the plaintiff amounts to fraud. 


Appeal against. the order of the Additional 
District Judge, Lucknow, dated 15th March 
1912, upholding that of the Munsif, South 
Unao, dated 6th March 1911. 

Mr. A. P. Sen, for the Appellant. 

Pandit Gokaran Noth Misra , for the Re¬ 
spondent. 


JUDGMENT.—The facts of this case may 
be briefly stated as follows: In the year 1891 
a suit for foreclosure was brought by bach- 
man Prasad, the father of the defendant- 
respondent Ram Ratan, against Rup Singh and 
his son Madari Singh, who is the plaintiff-appel¬ 
lant in this case. That suit was decided by 
a compromise dated the 12th of March 1891 
and a decree passed in accordance with the 
terms settled between the parties. It. was 
agreed by the plaintiff iu that case that 12 
bighas of land, 3 bighas of mtiafi, 6 bighas 
and 6 biswtis grove and four houses out of 
the property mortgaged should be released to 
Madari Singh with full rights as proprietor 
and without any liability to pay anything by 
way of rent therefor. It was also stated 
that this right was heritable and was to be 
secured to Madari Singh and his descendants 
naslan bud naslan . In the year 1893 when 
a revision of the settlement was held the 
lands above refeired to have been constituted 
a snb-patti of the village. Proceedings were 
taken before the Assistant Settlement Officer 
with a view to ascertaining who was the 
peison who was to be made liable for the 
payment of the land revenue of the sub-putti. 
In those proceedings Ram Ratan was repre¬ 
sented by his general attorney, Salik Ram, 
and Madari Singh also put. in an appearance. 
It was stated before thy Assistant Settle- 


ment Officer that the sub-patti was held 
without the payment of any rent and that 
the superior proprietor, that is to say, Ram 
Ratan, was liable for the revenue. The date 
of these proceedings is the 28th October 1393. 

In the year 1909 Ram Ratan sued Madari 
Singh for arrears of revenue for the year3 
J 3131316 Faslis , in respect of the lands jnsfc 
mentioned. The suit was decided ex parte 
against Madari Singh. He applied to have 
the ex parte decree set aside, but this applica¬ 
tion was refused. Madari Siugh then 
brought the suit out of which the present 
appeal has arisen for cancellation of the 
decree of the Revenue Court on the ground 
that it had been obtained by fraud. 

Both the Courts below have found that, as a 
matter of fact-, Ram Ratan had no right what¬ 
ever to demaud the payment of revenue in res¬ 
pect of the lauds in question. They refused, 
however, to set aside thedecreeon the ground 
that fraud had not been proved. Apparently 
the view taken was that as Madari Singh had 
failed to put- in a defence and to raise pleas 
which would have shown that. Ram Ratan’a 
claim was entirely without foundation, there wa3 
no case of fraud made out on the part of Ram 
Ratan. It was stated, moreover, that it was 
uo part of Ram Ratau’s duty iu that oase to 
anticipate the defence which Madari Singh 
might elect to put forward. Iu my opinion 
■the case is as clear a case of fraud as oau be 
imagined. There can be no shadow of doubt 
&vhat ever that Ram Ratan kuew perfectly 
[Veil that he was not entitled to claim from 
Madari Siugh any revenue in respect of 
these lands, and if a person with a knowledge 
that his claim is altogether a baseless oue 
chooses to put a defeudaut into Court and 
succeeds getting an ex parte decree he cannot, 
in my opinion, be heard afterwards to plead 
that he was not guilty of fraudulent conduct. 
There is no force in the arguments whioh 
have been addressed to the Court on behalf of 
the respondent, namely that Ram Ratan may 
have been iu a doubt as to the validity of the 
compromise proceedings and of the proceedings 
taken before the Assistant Settlement Officer 
and that he may have had some doubts as 
to whether the admissions made before the 
Assistant Settlement Officer by his general 
attorney wei e binding upon him. I brush asio8 
these arguments as being entirely un¬ 
worthy of consideration. There oanuot, as 1 
have already said, be the slightest doubt that 
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Ram Ratan knew perfectly well that he had no 
to ma ke this claim. Indeed the conduct 
of Ram Ratan would seem to have been 
such as to render him liable to prosecution 
for the offence described in section 209 of 
the Indian Penal Code. I allow this appeal, 
set aside the judgment of the Court below 

and direct that the plaintiff’s claim be decreed 
with costs in all Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Appeals from Original Civil Nos. 61 and 

62 of 1913. 

July 18, 1913. 

Present:— Sir Lawrence Jenkins, Kt„ Chief 
Justice, and Mr. Justice Woodroffe 

SHEW PROSAD BUNGSHIDHUR— 

Appellant 

versus 

RAM CHUNDER H ARTBUX— 

Respondent 

AND 

KALOORAM SITARAM— Appellant 

versus 

RAM CHUNDER HARIBUX_ 

Respondent. 

Civil Procedure Code (Act V of 1908), s. H5— Revi¬ 
sion-Order of Single Judge — Judgment — Appeal — 
Jurisdiction ”, meaning oj—Letters Patent of 1865 
els. 15, 16, 39 —High Courts Act (24, and 25* 

Vic. c. 104\ s. 13 —President Small Cause Courts 
Act (XV of 1882,1, ss. 6, 41. 

Where a single Judge of a High Court interferes 
with a judgment of the Presidency Small Cause 
Court under section 115 of the Civil Procedure Code, 
his order is a judgment within the meaning of clause 
15 of the Letters Patent and is appealable. 

Chappan v. Moideen Kutti , 22 M. 68; 8 M. L. J. 231 
followed. ’ 

Hira Lai v. Bai Asi, 22 B. 891, distinguished. 
Girdharec Singh v. Hurdoy Narain Sahoo , 21 W. R. 
263; Secretary of State for India in Council v. British 
India Steam Navigation Company , 9 Ind. Cas. 183- 15 
C. W. N. 848: 13 C. L. J. 90, Vankata Beddi v. 
Taylor , 17 M. 100; 3 M. L. J. 259, referred to. 

Where a Presidency Small Cause Court Judge re¬ 
fuses an application under section 41 of the Presi¬ 
dency Small Cause Courts Act for the recovery of 
possession of immoveable property on the ground 
that no relationship of landlord and tenant exists 
his decision is on a question of law and there is no 
error of procedure to justify an interference by a 
High Court under section 115, Civil Procedure Code. 

Amir Hassan Khan v. Sheo Bahsh Singh, 11 C 6* 
11 I. A. 237, followed. ' * 

Brij Mohun Ihakur v. Rai TJma Nath Chowdhury, 20 
C. 8; 19 I. A. 154 and Maharajah of Burdwan v. 
Apurha Krishna Roy , 10 Ind. Cas. 527; 14 C. L. J. 50- 
15 C. W. N. 872, distinguished. 

Per Woodroffe, J .—The word “jurisdiction” in sec¬ 
tion 115 of the Civil Procedure Code means a jurisdio- 


per30nal or reference to the 
subject-matter of the suit. 


( Letters Patent Appeal from the decision of 

** 8 'o CG Fletcher > dated 9fch j ane i9|3 

71 \t S - P -him Mr. P. R. 
Das), for the Appellants. 

v» r ' J o a - C>CS(with h, ' m Messrs. B. 0. 
An tier and Sircar ), for the Respondent 

JUDGMENT. 

Jenkins C J.—This is an appeal under 
clause 15 of the Letters Patent from a 
decision of Mr. Justice Fletcher. By that 
decision the learned Judge set aside an order 
of Mr. Dobbin, one of the Judges of the 

on n „ i 1 p . 61 ourt, dismissing* 

an application under Chapter VII of the 

residency Small Cause Courts Aot. The 

learned Judge also purported to pass what 

is described as a decree. It is objected at 

? M D ° aDpeal lies - Ifci * not 

said that Mr. Justice Fletcher’s pronounce¬ 
ment was not a judement, but it is said 
that it is not, a judgment within the 
meaning °f clause 15 of the Letters Patent. 
By that clause it is (among other things) 
ordained that an appeal shall lie to the 
High Court from the judgment of one 
Judge of the High Court or of one Judge 

I, * n J " m8 *? n p oaH pursuant to section 

the Ph I A 3 ". ^ A ° fc - By 8e0ti °" 13 Of 

the Charter Act, it is provided that “sub- 
ject to any laws or regulations which may 
be made by the Governor-General i„ 
Counci 1 , the High Court established in 
any Presidency under this Act may by 
its own rules, provide for the exercise, 
by one or more Judges or by Division 
Courts constituted by two or more Judges 
of the said High Court, of the original 
and appellate jurisdiction vested in such 
Court in such manner as may appear to 
such Court to be convenient for the due 
administration of justice.” This section 
and also the scheme of the Act and of the 

thll- Th Pa - ,S9aed aDder the Acfc ^ow 

that there is one principal division re- 
cognised in the jurisdiction of the High 
Court its original jurisdiction and fts 
appellate jurisdiction. Section 13, which 
must, from the very nature of things and 
trom the subject with which it deals 
have been intended to have exhaustive 
operation recognises this division and no 
other. It is argued before us in support, 
of the objection on behalf of the respondent 
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Uiat. inasmuch as the jurisdiction exercised 
by Mr. Justice Fletcher was one under 
section 115 of the Civil Procedure Code, 
it was a jurisdiction by way of revision 
and not of appeal and so not within the 
scope of clause 15 of the Letters Patent. 
Section 115 of the Code of Civil Prooedure, 
which reproduces section 622 of the former 
Civil Procedure Code, provides that “ The 
High Court may call for the record of any 
case which has been deoided by any Court 
subordinate to such High Court and in 
which no appeal lies thereto, and if 
such Subordinate Court appears —(u) to 
have exercised a jurisdiction not vested in 
it by law, or (6) to have failed to exercise 
a jurisdiction so vested, or (c) to have 
acted in the exercise of its jurisdiction 
illegally or with material irregularity, 
the High Court may make such order in 
the case as it thinks fit.” The High Court’s 
revisional powers over decrees and orders 
of the Presidency Small Cause Court are 
sanctioned by section 6 of the Presidency 
Small Cause Courts Act, which provides 
that “ The Small Cause Court shall be 
deemed to be a Court subject to the 
superintendence of the High Court of Judica¬ 
ture at Fort William...within the meaning 
of the Letters Patent,...dated the 28th day 
of December 1805,...and within the meaning 
of the Code of Civil Procedure ;...and the 
High Court shall have, in respect, of the 
Small Cause Court, the same powers as it 
has under the twenty fourth and twenty- 

fifth of Victoria, Chapter 104, section 15, in 
respect of Courts subject, to its appellate 
jurisdiction.” For these powers then a 
Presidency Small Cause Court is placed in 
the same position as a Court subject to the 
High Court’s appellate jurisdiction. I think 
the fair reading of the Charter Act, the 
Letters Patent and the Presidency Small 
Cause Courts Act leads to the result that 
the High Court has a right to inteifere 
by way of revision, and if that intei ference 
takes the form of a judgment by a single 
Judge, then the High Court has the power 
to deal by way of an appeal with that 
judgment. In this connection reference may 
usefully be made to clause ,‘19 of th e 
Letters Patent, which provides for appeals 
to the Privy Couucil, and ordains that any 
pei son or poisons may appeal to Ilj 9 


Majesty in Counoil from any final judgment, 
decree or order of the High Court of 
Judicature at Fort William in Bengal 
made on appeal. There is no express 
reference to an order made on revision and 
yet it has been decided as far back as 1S74 
in Qirdharre Singh v. Hurdoy Norain Sohoo 
(1) that orders made iu revision under 
section 15 of the Charter Act are subject 
to appeal to His Majesty in Council under 
clause 39. The same view has been express¬ 
ed in Secretary of State for India in 
Council v. British India Steam Navigation 
Company (2) in reference to an order under 
section 115 of the Civil Prooedure Code. 
Thus we have two instances in which the 
expression “judgments, decree, and orders 
in appeal” has been held to include judg¬ 
ments, decrees or orders made in revision. 
But the matter does not rest there : 
for there is an express decisiou on the 
point, with which we are now concerned, in 
Chuppan v. Moidin Kutti (3), where it was 
deoided by a Full Bench of the Madras 
High Court that an appeal will lie under 
clause 15 of the Letters Patent from au 
order under section 622 of the old Code, 
when such au order is a judgmeut within 
the meaning of clause 15 of the Letters 
Patent. And then, again, there is a decisiou 
of this Court in Kali Charan Sirdar v. Sarat 
Chundra Chotodhry (4), where the same 
view was involved though it was not made 
the subject, of express decision. One of the 
Counsel in that case was Mr. Sinha who 
appears in the present case aud he assures 
us that he argued this very point. A 
reference to the Court note makes it 
clear to my mind that he is not mis¬ 
taken in this because there is a referenoe 
in that note to C ho ppm v. Moidin Kutti (3), 
which could only have been advanced for 
the purpose of an argu meut concerning 
appealability under clause 15 from au order 
passed under section 622. My confidence in 
the correctness of Mr. 5Sinha’s recollection 
is not shaken by the fact that the authorised 
report unfortunately does not contain auy 
reference to the citation of that authority. 
It is true that in Riri Lai v. Bat Asi (5), 

21 \Y. R. 203. 

(2) 9 1ml. Cas. 183; 13 C. L J . 90j 15 C. W. N. 8M. 

13) 22 M. 68; S M. L J. 231. 

14) 30 C. 397; 7 C. W. N. 545. 

(5) 22 11. 891. 
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thereisa decision which appears to run counter 
to those with which r have already dealt, 
but the judgment of Mr. Justice Raoade 
is guarded. If I may gay 80 with great 
respect, the result at which the learned 
Judges arrived in that case appears to be 
correct, but I should have preferred to base 
the conclusion on the fact that there was 
no judgment from which to appeal. The 
jurisdiction exercised by Mr. Justice Fletcher 
in this oase is one he was only authorised 
to exercise by virtue of a rule purporting 
to be made under section 13 of the Charter 
Act, which authorises the High Court to 
provide by rules for the exercise by one or 
more Judges of the original and appellate 
jurisdiction vested in the Court. And clause 
lb of the Letters Patent provides that “the 
High Court of Judicature at Fort William 
in Bengal shall be a Court of Appeal from 
the Civil Courts of the Bengal Division of 
the Presidency of Fort William, and from 
all other Courts subject to its superintend¬ 
ence, and shall exercise appellate jurisdiction 

m such cases as are subject to appeal to the 

said High Court by virtue of any laws or 
regulation now in force.” It appears to 
me, therefore, that it may justly be said that 
the Presidency Small Cause Court is subject 
to this Court’s appellate jurisdiction, and 
were we to place on the Charter Act 
and the Letters Patent the narrower 

construction for which the respondent con¬ 
tends, this predicament would ensue that 
there would be no such power as that 
contained in section 13 of the Charter Act, 
in relation to cases that come before the 
Court by way of revision. But it is the 
long-established practice of this High Court 
a practice that has obtained, 1 believe, 
from its establishment to treat these revi- 
sional matters as properly allocated in 
accordance with rules made under section 
13. This view is further borne out by 
the decision of the Madras High Court 
in Venkata Reddi v. Taylor (6), where Mr. 
Justice Muttusami Ayyar and Mr. Justice 
Best came to a similar conclusion in relation 
to cases under the Provincial Small Cause 
Courts Act. 

In my opinion, therefore, we have here 
a judgment within the meaning of clause 
15 of the Letters Patent and it is a judgment 
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(<3) 17 M. 100; 3 M. L. J. 259. 


from which an appeal lies, as provided in 
that clause. 

The next question is whether the judg¬ 
ment of Mr. Justice Fletcher was right or not. 

the appl,cation was one under Chapter 
V ! 1 ° f the Presidency Small Cause Courts Act, 
whioh entitles a person to apply for an 
order addressed to a bailiff of the Court 
directing him to give possession of the 
property to the applicant. What was 
determined by Mr. Dobbin to whom the 
application was made was that the plaintiff 
had failed to establish the relationship of 
landlord and tenant, and he had no right 
to eject the defendants. So far as he decided 
that the relationship of landlord and tenant 
bad not been established he made a pronounce¬ 
ment on a question of substantive law 
and it cannot be said that in that there was 

any error of procedure within the meaning 
of section 115 of the Code of Civil Procedure 
Ihe particular events which justify interfer- 
ence are, first, where the Court has exercised 
a jurisdiction not vested in it by law; secondly 
where the Court has failed to exercise a 
jurisdiction which is vested in it bylaw 
and, thirdly , where the Court has acted in’ 

the exercise of its jurisdiction illegally or 
with material irregularity. 

The affidavit on which the application to 

Mr. Justice Fletcher was made suggests that 

the error, if error there was, came under 

either the second or the third of these two 

heads, for it is alleged that the Court failed 

to exercise a jurisdiction vested in it by law 

or that the Court acted in the exercise of its 

jurisdiction with material irregularity. Those 

are the only two grounds on which the 

application was made. I assume the Rule 

was issued on those grounds and the opposite 

party was not oalled upon to answer any 
other. 

But how can it be fairly said that the 
Court failed to exercise a jurisdiction vested 
in it by law? It dealt with the matter; it 
was prepared to exercise its jurisdiction, but 
the learned Judge considered as a matter of 
law that there was no relationship of landlord 
and tenant. The Court was entitled to come 
to that conclusion even if it was erroneous 
and if jt did come to that conclusion it cannot 
be said that the Court has failed to exercise a 
jurisdiction vested in it by law. 

In so far as it is suggested that the Court 
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acted in the exercise of its jurisdiction with 
material irregularity, I confess [ ara unable 
to follow the argument. 

It was suggested before us in the course 
of argument that the Court, acted in the 
exercise of its jurisdiction illegally , in so far 
as it came to an erroneous conclusion of law. 
That, however, is a contention which is not 
made in the application. But even if it had 
been made, it could not have succeeded and I 
am unable to see any kind of ground on which 
it can be said that Mr. Dobbin acted in the 
exercise of his jurisdiction illegally or with 
material irregularity within the meaning 
of section 115. It appears to me that section 
115 can only be called in aid when the failure 
of justice (if any) has been due to one or 
other of the faults of procedure indicated in 
that section. If there was an error com¬ 
mitted by Mr. Dobbin, it was an error of law 
and not of procedure, and, in my opinion, Mr. 
Justice Fletcher had no power to interfere. 
This view appears to mo to be in accordance 
with the provisions of the section and the 
decision of the Privy Council in Amir Hassin 
Khan v. Sheo naksh Singh (7). 

In my opinion, therefore, we ought to allow 
the appeal and set aside the judgment of Mr. 


term ^jurisdiction” is here used in the ordi¬ 
nary sense, that is a jurisdiction local, 
pecuniary, personal or with reference to the 
subject-matter of the suit. According to 
another view, the term may mean the legal 
authority of a Court to do certain things, 
namely, to make a particular order in a case 
over which it has jurisdiction in the sense 
stated. According to my own view the former 
construction is the preferable one. But it is 
clear that, in neither view does the present 
case fall within the terras of the section. 
The Small Cause Court had jurisdiction to 
make the order complained of. What in fact 
the applicant com plains of is that the decree 
is not that which he wanted. Then as 
regards the alleged irregularity, this accord¬ 
ing to the general trend of the cases applies 
to the commission of an error of procedure. 
There is none here, as the only irregularity 
alleged in the petition is that the Small Cause 
Court, did not give the applicant the decree 
which he asked for. Neither of these grounds, 
therefore, in my opinion, apply. It has, there¬ 
fore, been suggested that there has been 
illegality which, it has been held, is some¬ 
thing more than the material irregularity refer¬ 
red to in the section. It is to be observed 


Justice Fletcher. The result of that will be 
that Mr. Dobbin’s order will be restored. 

The appellants will have their costs of the 
proceedings in the High Court. 

WoOD'tOKFE, J.—l agree in the conclusion 
that an appeal lies, for ! think that the re- 
visional is a form of the appellate jurisdiction. 

Upon the second point. the grounds 
suggested in the petition, for interference 
under section 115 are, first, that the Court 
failed to exeroise a jurisdiction vested in it 
in refusing to eject the defendants; and, 
secondly , that the Court acted with material 
irregularity in the exercise of a jurisdiction 
which it did possess. The irregularity is 
alleged to be this that the Court held that 
it could not eject the defendants. It appears 
to me to be very clear that the order passed 
on rovision cannot bo supported on either of 
these grounds,and we have had a third ground 

of illegality placed before us to which l will 
later refer. 


As regards the first, ground there is „o 

doubt, that there is some variance of opinion 

as to the meaning of the term "jurisdiction’' 

.n section 115. Aocordhitr to one viov- (lie 
(?) M C. fi ; n r. \ 2*7 


here that there has been nothing in the 
conduct of the suit which can be said to 
have led the Court, to that which is alleged 
to he a wrong conclusion, for the allega¬ 
tion that the Court framed and determined 
a wrong issue is not made out. The issue 
which was determined was not au improper 
one, namely, whether the relationship of 
landlord and tenant existed. What in effect 
is said in the argument is that the learned 
Judge’s grounds did not suppoit his con¬ 
clusion that such relationship did not exist. 
The learned Judge of Small Cause Court 
thought that no privity was created because 
there was no agreement in the lease entitling 
the plaintiff to eject. In so holding the 
learned Judge may have been right or 
wrong, but whatever may be the meauing 
which we should attach to the term illegali¬ 
ty” the Privy Couucil decision establishes 
that we cannot, interfeie on grounds of 
alleged error in law or fact, Amir Ha$san Khan 
v. Sheo Baksh Shingh f.7). In my opinion such 
cases as decided that the Court may interfere, 
provided the error is gross or palpable, ruu 


co'u.tei to this Privy 


Council decision. 
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Ifc has been argued, however, that there 
is another decision of the Judicial Committee, 
Thri Mohun Thakur v. Rat JJma Nath 
Chowdhry(S ), which, it is said, goes the other 
way. But on an examination of that decision 
it is clear that is not so. This was a case 
in which the Court declined, as the Privy 
Council expressly says, to exercise a jurisdic¬ 
tion which it had, namely, to confirm the 
sale of a property which had been already put 
up to sale, and in which the Judge exercised 
a jurisdiction which did'not belong to him, 
namely, the setting aside of the sale by a 
summary order which having regard to the in¬ 
applicability of sections 311—313 of the Code, 

he was admittedly not entitled to do. There 
was no alternative course open to the Court 
but to confirm the sale, which he did not 
do. He did not do so because he](as was held 
erroneously) thought that he had an inherent 
power to make the order he did which in fact 
he had not. 

Reference has also been made on this point 
to a decision: Maharajah of Burdwan v. 

Apurba Krishna Roy (9). This also was a 
case of refusal to exercise jurisdiction and all 
that the Court held was that it was 
immaterial that such refusal was made 
upon a misapprehension of the true effect 
of the statutory provision on the subject. 
This appears to me to be obvious. The 
decision rests on the well-known principle 
that a Judge cannot assume as a matter of 
law that which in fact has no existence in 
law, and so give . himself jurisdiction. He 
cannot by wrongly determining a question 
give himself jurisdiction and in the same 
way he cannot by a wrong determination of 
the meaning of the statute deprive himself 
of the jurisdiction which properly belongs 
to him, and if he refuses jurisdiction in such 
a case, the High Court may interfere, whe¬ 
ther the question has been rightly or wrongly 
decided by him. I, therefore, agree in the 
order which has been passed. 

Appeal allowed. 

Attorneys for the Appellants: Messrs. Manuel 
& Agarwalla. 

Attorney for the Respondent: Mr. 0. 0, 
Bose . 

(8) 20 0. 8; 19 I. A. 154. 

(9) lOInd. Oas. 527; 15 C. W. N. 872; 14 C. L. J. 

50. 


UALjUUTTA HIGH COURT. 

Civil Rule No. 1200 of 1913. 
January 30, 1914. 

Present: —Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beachcroft 
BROHMANDA NATH DEB SARKAR— 
Decree-holder—Petitioner 

versus 

HEM CHANDRA MITRA and others_ Pro 

forma Defendants—and others—Principal 
Defendants—Opposite Parties 

Bengal Tenancy Act (VIII oj 1885), ss. 148 A 1585— 
Civil Procedure Code (Act V of 1908), s. 115, o!XXXIV 

r. 14 — Usufructuary mortgagee, if can sue tenants for 
rent as landlord— Co-sharer landlords —Interest of each 
whether should be of same degree —“Rent due ” in 

s. 148 A, meaning of-Eject of order of District Judge 
—Jurisdiction of first Court. 

A usufructuary mortgagee of a share of 
zenundan is entitled to receive rent and is 
empowered under section 78 of the Land Registra¬ 
tion Act to sue for rent in his character as landlord 
and Ins suit is not barred under rule 14 of OrrW 
XXXIV of the Civil Procedure Code. 

The co-sharer landlords are the entire body 
of persons who are entitled to collect rent. It is not 
essential that the interest of each should bo of the 
same degree. 

The expression (t rent due”, in section 148A of 
the Bengal Tenancy Act, means not the rent payable 
under the contract of tenancy, but the rent actually 
in arrears after deducting the amount, if anv 

which may have been actually paid to the 
landlord. 

. Therefore, a suit for the recovery of what to the 
information of plaintiff was the whole arrear duo 
is in essence a suit for rent due to all the co-sharers 
within the meaning of section 148A; and if a 
decree is made in such a suit, the holding will 
pass to the purchaser in execution of the decren 
under section 158B. ’ 

The plaintiff in such a suit obtained a decree 
for rent and applied for execution in accordance 
with sub-section (1) of section 15SB. The first 
Court granted the application, but on appeal the 

lower Appellate Court directed the first Court to 
hold the sale under the Civil Procedure Code and 
not under the Bengal Tenancy Act: anc 

Held, that the result of the decision of the lower 
Appellate Court is that the first Court has to 
proceed to sell the holding under the Civil Pro 
cedure Code, which it has no jurisdiction to do and 
to refuse to sell the holding under the BeuJ a 1 
Tenancy Act, which it has jurisdiction to do, and 

t t her f°r.’ th f High Court will interfere 
with the decision of the lower Appellate Court in 
revision. 111 

Jogodanund v. AmritaLal, 22 C. 767 at n 788 
Prosad v. Ram Chandia , 23 Ind. Cas. 977- 41 p qoq ? 

P- 341 and Mathura Nath Sarkar v # Urnesh Chnnrl ** 
Sarkar, 1 C. W. N. 626, referred to. Sandra 

Ruie against the order of the District 

Judge of 24-Pergannahs, reversing that of 

vhe •-»»: r ci Munoif of Diamond 

^ -- • UX - 
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Baba Prokash Chandra Mozumdar , for the 
Petitioner. 

Baba Atul Krishna Roy , for the Opposite 
Party. 


.JUDGMENT.—We are invited in this 
Rule to set aside an order by which the 
Court of appeal below has directed execution 
of a decree for rent to proceed, not under 
section 158B of the Bengal Tenancy Act 
as had been ordered by the Court of first 
instance, but under the provisions of the 
Code of Civil Procedure. The circumstances 
under which the order in question has been 
made may be briefly narrated. The peti¬ 
tioner is a usufructuary mortgagee from a 
co sharor landlord who is interested in the 
property to the extent of one-fourth. The 
opposite parties are entitled to the remain¬ 
ing three-fourths share. The petitioner, 
as usufructuary mortgagee, brought a suit 
for rent against the tenant and joined the 
proprietors of the three-fourths share as 
also the mortgagor as parties defendants. 
He stated in the plaint that the entire rent 
payable to all the landlords was Rs. 42 annu¬ 
ally and that the r6nt. payable in his share 
was Rs. 10-8. He further alleged that the 
co-sharers refused his invitation to join as 
co-plaintiffs in the suit, and had declined 
to inform him whether any arrears of rent 
were due to them and if so, how much. He 
consequently instituted the suit under 
section 148A of the Bengal Teuancy Act, 
and prayed that the co sharers might bo 
transferred to the category of co plaintiffs 
if they so desired and that in any event 
if they stated that rent was due to them, the 
plaintiff would amend his claim and pay 
additional Court-fees. The co.sharers did 
not enter appearance and the plaintiff obtained 
a decree for rent. He next applied for 
execution in accordance with sub section 1 
of section 158B of the Bengal Tenancy 
Act. Thereupon under sub-section 2 


notice of the application for execution was 
given to the co-sharers. They appeared 
and contended that the suit had not been 
properly framed under section 148A and 
that the execution could not proceod under 
paction 158B. Tire objection w.-s 


ruled by the Court -.4 first instance Upon 




decision and has directed the Court, of first 
instance to hold the sale, not under sub¬ 
section 2 of section 158 B of the Bengal 
Tenancy Act, but in accordance with the 
Code of Civil Procedure on the footing that 
the decree obtaiued by the petitioner was a 
decree for money and was not capable of 
execution as a decree for rent under the 
provisions of the Bengal Tenancy Act. 

The propriety of this order is now chal¬ 
lenged before us, and we are invited to 
interfere in the exercise of our revisional 
jurisdiction, inasmuch as no second appeal 
lies in the present case. There is no 
question that the case falls within section 47 
of the Codo of Civil Procedure, because the 
matter arises between the parties to the 
suit and the question raised obviously relates 
to the execution of the decree. But a second 
appeal is barred under section 153 of the 
Bengal Tenanoy Act, because the amount 
claimed in the suit was less than Rs. 100 
[ Shy am a Ohuran v. Debendra Nath (1)]. Con¬ 
sequently if the order of the Court below is 
erroneous, the only course left open to the 
petitioners to obtain relief is by way of an 
application under either sectiou 115 of the 
Code of Civil Procedure or seclion 15 of the 
Indian High Courts Act. 

The order of the Court below has been 
sought to be supported ou behalf of the 
opposite party on three grounds. It has 
been argued in the first place that the 
Bengal Tenancy Act. does not apply because 
the decree was mado in a suit by a persou 
other than tho landlord. It is difficult to 
appreciate the force of this argument, but 
the contention appears to be that a usufruc¬ 
tuary mortgagee is not in the position of a 
landlord; in other words, if the relationship 
of landlord and tenant exists between A and 
ft, the usufructuary mortgagee of A is not 
in the position of a landlord in relation to 
ft. In our opinion this contention is wholly 
fallacious. The usufructuary mortgagee 
is entitled to receive the reut, as is clear 
from the definition of the expression ' usu¬ 
fructuary mortgage” given in clause (d) of 
section 58 of the Transfer of Property Act. 
Refeience has been made to clauses 3 and 4 
of section 3 of the Bengal Teuancy Act, bat 
Uiey are clearly of no assistance to the 
opposite party. The term 'landlord 1 means 


person 

\ \ • n 


immediately under 
>V. Y. 26*; 27 4;U. 


whom 


a teuaut 
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holds, and the term ‘tenant* is defined to 
mean a person who holds land under another 
person, aud is, or but for a special contract, 
would be, liable to pay rent for that land to 
that person. The usufructuary mortgagee 
is consequently a person immediately under 
whom a tenant holds. But it has been 
argued that this view cannot be supported, 
because a usufructuary mortgagee is a 
transferee of a portion only of the interest 
vested in the mortgagor. This clearly does 
not affect the question. An intermediate 
lessee is entitled to collect rent from the 
tenant—rent which but for the lease would 
have been payable to his landlord. On the 
other hand, section 78 of the Land Registra¬ 
tion Act clearly contemplates that a usu¬ 
fructuary mortgagee in possession is entitled 
to sue for rent in his character as landlord. 
The first contention, therefore, fails. 

It has been argued in the second place 
that a usufructuary mortgagee is not in the 
position of a co sharer landlord within the 
meaning of section 158B, sub-section 1, 
clause (c) of the Bengal Tenancy Act, 
because he is the mortgagee from one of the 
proprietors, whereas the co-sharers are the 
proprietors themselves. This argument is 
obviously fallacious. The co sharer landlords 
are the entire body of persons who are 
entitled to collect rent. It is not essential 
that the interest of each should be of the 
same degree; for instance, it is conceivable 
that a patnidar of one-half share in (he 
zemindary and a dar patnidar . of the other 
half share may be jointly entitled to collect 
rent from tenants in actual occupation, and 
when they are so entitled, they clearly con¬ 
stitute a body of co-sharer landlords. It 
has been contended further that section 158B 
has no application, because the suit as 
framed was not within the scope of section 
14SA. We have already described the 
nature of the suit, and it is clear from the 
decision in the case of Nunda Lai v. Kala 
Ohcnd (2) that the plaintiffs substantially 
complied with the requirements of section 
148A. It has been argued, however, that 
the suit was not brought for the entire rent 
due to all the co-sharers. We have been 
invited to construe the expression “rent due” 
as equivalent 1 o “rent .payable under the 
contract of tenancy.” The argument in 

(2) 8 Ind. Cas. 50; 15 C, W. N. 820. 


substance is that to entitle a person to claifn 

the benefit of section 148A, he must include 

iii the suit a claim, not for th 9 rent actually 
in arrears, but the rent payable under the 
contract without the deduction of any 
amount that might have been actually paid 
to the landlord. This clearly is an entirely 
untenable contention. We may further add 
that it has uot been suggested at any stage 
of the present proceeding, nor was the 
suggestion made in the course of the original 
suit, that at the time of the oommenoeraent 
of tlie litigation there was an arrear of rent 
due to the co-sharer landlords. The plaintiff 
sued for the recovery of what to his informa¬ 
tion was the whole arrear due and that 
was in essence a suit for rent due to all the 
eo-aharers within the meaning of section 
14SA of the Bengal Tenancy Aot. The 
second contention consequently fails. 

It has been argued in the third place that 
the execution proceedings are barred under 
rule 14 of Order XXXIV of (he Civil 
Procedure Code This contention is based 
obviously on a misapprehension. R u I e 14 
provides that where a mortgagee has 
obtained a decree for the payment of money 
in satisfaction of a claim arising under the 
mortgage, he shall not be entitled to bring 
the mortgaged property to sale otherwise 
than by instituting a suit for sale in enforce 
meut of the mortgage, and he may institute 
such suit notwithstanding anythin® 
contained in Order II, rule 2. This rul g 
is inapplicable on three grounds. I n the 
first place, the mortgagee has not obtained 
a decreo for the payment of money i n 
satisfaction of a claim arising under (he 
usufructuary mortgage. In the second 
place, he does not here seek to bring the 
mortgage property to sale; the mortgagee 
seeks to bring to sale a tenancy subordinate 
to the interest of the mortgagor. I Q the 
third place, the decree has not been made 
for money in satisfaction of a claim arising 
under the mortgage. Consequently the suit 
is not barred under Order XXXtV, rule 14 
It is thus plain that the order of t|, e 
District Judge cannot be supported on anv 
of the grounds suggested. The only q ues 

tion for consideration is as to the competency 
of this Conrt to interfere with that order 
On behalf of the opposite party it has be 
suggested that the District Judge has acted 
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in the exercise of his jurisdiction, as under 
the law an appeal did lie to him. He has, 
it is said, committed only an error of law, 
which, in the language of their Lordships 
of the Judicial Committee in the case of 
Malknrjun v. Narhari (3), he had jurisdic¬ 
tion to commit. This is a plausible view of 
the case, but upon a closer examination of 
the true nature of the order of the District 
Judge, the real position appears to be this. 
The order of the District Judge replaces the 
older of the Court of first instance. That 
is, in substance, the effect of the exercise of 
appellate jurisdiction by the Court below; 
if it finally disposes of the case, it makes the 
order which should have been passed by the 
Court of first instance. The result of the 
decision of the District Judge, consequently, 
is that the Court of first instance has to 
proceed to sell the tenure in accordance with 
the provisions of the Code of Civil Procedure, 

which it has no jurisdiction to do, and to 
refuse to sell the tenure in accordance with 

section 15813 of the Bengal Tenancy Act, 
which it has jurisdiction to do. The 
oircumstance that this result follows from 
an erroneous interpretation of the scope and 
requirements of sections 148A and loSB of 
the Bengal Tenancy Act. is clearly no bar to 
the exercise of our revisional powers, [Jogo- 
<1 amend v. Amrita Lai (4), S/ieo Prasad v. 
Ram Ohander (5)]. The outstanding fact 
remains that if the original Court proceeds 
to carry out the direction of the lo.ver Appel¬ 
late Court, as it is bound to do, it. will 
exercise a jurisdiction which if does not 
possess and will decline a jurisdiction which 
it does possess and such proceeding would 
obviously be liable to bo set aside—an 
aspect of the matter which was not suggested 
to the Court in Mathura Nath S.irkar v. Umesh 
Chandra Sarkar(Q). We are of opinion that this 
is plainly a case where it is competent to this 
Court, to set aside the order of the Court 
below. 

The result is that this Rule is made abso¬ 
lute, the order of tie District. Judge set 
aside and that of the Conit of first, instance 
restored. This order will cany costs in all 
the Courts. We asstss the hearing fee in 
this Court at. five gold vwhurs. 

Rule maile absolute. 


(31 25 B. 337; 5 C. W. N. 10; 27 1. A. 210; 
L. .1. 3(58; 2 Bom. L. K. 927 «1\ C.). 

(44 22 C. 707 at p. 783. 

(5) 23 Iml. Cas. 977; 41 0. 323 at 1 .341. 

CO) 1 0. \Y, N. 020. 
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MADRAS HIGH COURT. 

Second Civil Apff.al No. 1482 op 1912. 

March 5, 1914. 

Present• —Mr. Justice Sadasiva Aiyar aud 
Mr. Justice Sheshagiri Aiyar. 
CHELLAKKUTTI UDAYAN— Plaintiff- 

Appellant 
t ersus 

His Highness THE PRINCE OF ARCOT 
Sir GHULAM MUHAMMAD ALI KHAN 

BAHADUR, K. C. 1. E , bt his agent 
KHAN SAHEB MUHAMMAD ANWAR- 
UDDIN SAHEBBAHADUR— Defendant — 

Respondent. 

Madras Estates Land Act (/ oj 1903J, ss. 30, 40 — 
Commutation of rent —Discretion — Enhancement of rent 
— Limit of enhancement—Xot applicable to commutation. 

In fixing cash rout in com mutation of grain rent, 
the Collector need not confine himself to the consi¬ 
derations set out in clause (3) of section 40 of the 
Act. 

The limit prescribed in section 30, clause Cl) (M of 
the Estates Land Act for enhancement of rent does 
not apply to the commutation of rent fixed under 
section 40 of that Act. 

Second appeal against the decree of the 
Dist rict. Court, of Trichinopoly in Appeal Suita 
Nos. 73 and 95 of 1911 preferred against 
that of the Court of the Assistant Collector 
of Trichinopoly iu Summary Suit No. 6 of 
1909. 

M r . 0. V. Ananthakrishna Aiyar, for the 
A ppellant. 

Mr. H. Bala\rishna Rao, for the Respondent. 

JUDGMENT.—Section 40, clause (3) of 
the Estates Land Act, implies that some dis¬ 
ci ttion and latitude have to be allowed to the 
Collector (and, of course, to the District Court 
on appeal) in fixing lhe rent in cash in com¬ 
mutation of grain rent. Three considerations 
are mentioned in the clause (3) itself, but 
the Collector is not contiued to those three 
considerations though he should take iuto 
account those three considerations also. 

The limit of the enhancement, of the rent 
to two annas in the rupee imposed by 
clause (1) ( b) of seetiou 30 eanuot apply to 
the commutation rent fixed uuder section 40 
which deals with a different state of facta 
altogether. 

We are not satisfied that the District 
Judge fixed the commutation rate arbitrarily 
or uufairly to either plaint iff or defendant in 
this case aud we dismiss both the second 

appeal and the memorandum of objections 
with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Criminal Appeals Noi. 341, 344, 346, 352 

and 353 oi* 1913* 

July 11, 1913. 

1 resent: -Mr. Justice Woodroffe and 
Mr. Justice Beacberoft. 

ROMESH CHANDRA BANER.JEE 

AND OTHERS — APPELLANTS 

versus 

E M PE RO R — Respon dent. 

Penal Code (ActXLVof 1860J, as. 399, 402-Acquittal 
under section 399, if involves acquittal under section 
402 , Indian Penal Code—Nature of defence which ac¬ 
cused can set up—Duty of Court -Prosecution evidence 
deficiency m, defence not bound to fill up—Right of 

defence to comment on such deficiency—Case of fraud 

set up by defence—Prosecution, opportunity of explana¬ 
tion to—Verdict of assessors, in answer to questions by 
Judge, impropriety of-Repugnancy in judgment, convic¬ 
tion if can be set aside on such ground—'Pendency of 

modern-legislation—Power of High Court to alter ac¬ 
quittal on one oj two alternative charges into conviction 
—Distinction between sections 399 and 402, Indian 
Penal Code—Criminal Procedure Code l Act Voj JOOS^ 

.s\ 47, meaning and scope of—Section 103, clause (2 1 _’ 

Search Right of ‘ occupant to be present at search” _ 

Denial of this right, effect of—“Occupant oj the place ” 
meaning of - Omission of one Magistrate to take cogni- 
zance on suspicion, effect oj, on subsequent proceedings— 
Finding of incriminating articles in a house, presump¬ 
tion of law arising from. 

Woodroffe, J. (Beachcroft, J ., concurring).—An ac¬ 
cused person is entitled to put forward any defence 
open to him, technical or otherwise, and to have the 
Court’s judgment on it. 

It is no affair of the defence to supplement or 
explain deficiencies or suspicious circumstances ap¬ 
pearing on the face of the prosecution evidence. Tt 
is open to it to say that the prosecution has not 
proved its case and to refer to such deficiencies in 
proof of the submission or to other circumstances 
appearing on the face of the prosecution evidence 
which show that it is so open to suspicion that it 
would be unsafe to accept it. If, however, the de¬ 
fence puts forward a case of fraud or if the evidence for 
the prosecution is not ambiguous, the defence should 
give notice of the point they intend to take so that the 
prosecution may have an opportunity of explanation. 

If any charge of fraudulent practice was going to be 
based on a circumstance which standing by itself was 
not necessarily suspicious, the defence should have 
cross-examined witnesses on the point. 

Where the Sessions Judge in taking the verdict of 
the assessors put a large number of questions to them 
and then recorded their opinion on those questions: 

Held, that the Judge should have allowed the as¬ 
sessors in the first instance to have given their 
opinion in their own language and way, and then when 
they had completed what they had to say it would 
have been open to him to put to them such questions 
as were necessary to elucidate or supplement their 
opinion. 

Where the charge against the accused was of two 
se parate offences laid in an alternative form, viz., one 

♦Taken from C. W. N. with permission.— Ed. 


under section 399 and another under section 402, 

* , PG f na i C ° de,bafc appeared that the charges 

were treated m>t alternatively but as additional and 

section^aQQ 5 °r aa C e a( 3 uifcfced them of the charge under 
P ,, . 5 Indian Penal Code, and convicted them 

of the charge under section 402, Indian Penal Code: 

p/nnlCnl^^ ac V utta J under section 399, Indian 
Penal Code did not involve an acquittal under sec- 

tion 4 2, Indian Penal Code, and the conviction under 
1 S o Cfcl ° n was nofc ™ng and the jud~- 

png nancy, 6 ** Judge "' aS aot Wfciafced b 7 

(2) that even if there was any repucnaucv it wid 
open to the High Court;to alter the finding of acquittal 

mder section 399, Indian Penal Code, into one of 

conviction maintaining the sentence; 

(3) that the offences of commission of dacoitv ore- 

parationforitEmd^semblaprefQrthe same purpose 

have thu in common that they presume an intention 

sons Sr A m eat t0 00m ” it dacoi ^ b 7 a™ or more per" 
sons A mere assembly without further preparation 

! 3 "° „n P'-?. paratiou ™*Mn the meaning of sec 
tion 399, Indian Penal Code, for if it were section 40 > 

Indian Penal Code, would be redundant. Section 40)’ 

Ind.au Penal Code, applies to the case of mere as ’ 

sembling w.thout proof of other preparation A 

peison can thus be not guilty of dacoity yet "uilty of 

preparation and not guilty of preparation yet <n,Uty 
Beachcrojt, J. The tendencv of modern legislation 

m general and of the Criminal Procedure Code Tn 

particular is to avoid technicalities and there is no 

provision in that Code which would justify interfe^ 


Woodroff e , J . (Beachcroft, J, concurring).-VVhere 

the Police searched a hut on suspicion and inorim? 
natmg evidence was found, and after the search w, 
over the Additional District Magistrate came to e 
spot and saw what had been found and a search lilt 
was prepared which the Additional District Magistrate 
signed, and the accused were subsequently placed 
before another Mag.strate who held an inquiry and 

trial a ° 0a t0 the C ° Urt ° f S ® S3ion "or 

Held, (1) that the fact that the Additional Di.fr,VI 

1*1 i , coguizance of the* 1 case^afc 
ouce did not render the subsequent proceeding be - 
fore another Mag.strate baa, nor could such “subse 

accuser S eWt ° b ° pre J udiciaI to the 

? wa ! n ? fc , the dufc y of fche Additional Dis 
tuct Magistrate to take cognizance of the case nn h 

basis of what he found at the spot. the 

Where the accused persDns who were inside t-u- 

room searched by the Police were, after the discover® 

in their presence of a gun and after search of S 

continued?*^ ° f ^ r °° ni and the ^3 

Held , that the Code of Criminal Procedure permit 
the occupants of the place searched to be present l 
the search and there was, therefore, a violation of this 
iu e which is one not merely of technicality but ? 
substance, in that it is enacted to guarant*! 

rea ThM the Sear ° h ? Dd tHe di30 °™ries made thereat 
That this was an irregularity which the accused 
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were entitled to ask the Court to consider and which 
made it incumbent on the Court to scrutinise the 
evidence carefully. 

Beachcroft , J .—The spirit of section 103, sub-sec¬ 
tion 3, is that the occupant of the place searched shall 
be present and it means that lie is to be given the 
option of being present and not that lie is to be al¬ 
lowed to be present only if he demands it,. But the 
right of presence given by section 103 applies only to 
the occupant of the place searched or somo person 
in his behalf, and the words “occupant of the place” 
are not intended to cover every person who may 
happen to be in the place at the time but they refer 
back to the person mentioned in section 102, t. c., a 
person residing in or being in charge of the place. 

Woodroffe, J.—Where after searching a hut arms 
were found under a machan inside the hut and in 
the ceiling of the hut: 

Held, that the knowledge of the existence of the 
arms would not without other evidence be imputable 
to any other than the lessee of the hut, nor would tho 
presumption operate even against him if it were 
shown that the circumstances were such that arms 
might be in his place without his knowing it. 

Beachcroft , J. — Where an article is found in a man’s 
house tho ordinary presumption is that he as owner 
of the house is aware of its contents. This is subject 
to the qualification that no other person has access to 
that particular place. It follows that if the house 
is in the occupation of more persons than one having 
access to tho particular place, there is no presumption 
against them individually that they have put the 
article where it is found; though if it be proved that 
an article has been for a considerable period of time 
in a place to which all have frequent access, it might 
reasonably be presumed that all were aware of its 
existence. 

Section 47,Criminal Procedure Cotie, is not intended 
to restrict the powers of the Police to enter the place 
to be soarchod: on the contrary it is a provision com¬ 
pelling householders to afford the Police facilities 
in carrying out their duties, and section 4X provides 
that if difficulties are placod in the way of a Police 
officer he may use force to obtain ingress. 


Appeal against, the judgment, of 
Sessions Judge of Tipperab, dated tho 
of March 1913. 



Messrs. A. Gaspersz, Nisith Sen, ,). K. 
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JUDGMENT. 

Woopkoffe, J.—In this case, the hear¬ 
ing of which on appeal has lasted over 
three weeks, there are twelve accused who 
have been represented by various learned 
Counsel and by Babu Monmatha Nath 
Mnkberji. 

The charge iu the Magistrate’s Court was 
of two separate offences laid in an alterna¬ 
tive form. The first, charge was that the 
accused on or about the 1st November 1912 
at Comilla made preparation for committing 
dacoit.y in a particular manner, whioh was 
assigned to be as follows; namely, by assembl¬ 
ing together with arms, masks and imple¬ 
ments which might be used for the commis¬ 
sion of daeoity. The offence there charged 
was one under section 399, Penal Code, all 
else in the charge than the allegation of 
preparation being merely particulars as to the 
preparation alleged. It then proceeded in 
the alternative to charge an offence under 
section 402 of the Indian Penal Code, in 
that, cn the said date, and at the same place, 
the accused assembled together for the 
purpose of committing daeoity. Judging 
from the record before ns it. would seem 
that before the Sessious Judge the oharges 
were treated not alternatively bat. as addi¬ 
tional. This appears both from the order- 
sheet, the judgment, the written statement 
of the accused and from what learned 
Counsel has told us. Under the circum¬ 
stances, however, the matter is of no piactical 
importance. 

The learned Judge and the Assessors 
found that, the accused were not guilty 
under section 399. The learned Judge's 
view, as appears in the jndgmeut, was 
tl at though the facts alleged by the 
prosecution had been proved they did not 
constitute an offence under section 399, 
because be w as of opinion that mere assembl¬ 
ing would not. constitute an offence 
under section 399, and because he thought 
it necessary that it should be proved 
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what part eaoh particular member of the 
gang took in the preparation and bringing 
together arms and the like. As he was of 
opimon that this had not been shown he 
held that the accused bad not been guilty of 
an offence under section 399. There may 
be a question whether he was right in this, 
for it may be argued that if the facts put in 
evidence by the prosecution are true, they 
evidence preparation, and that it was not 
necessary that the prosecution should point 
out with their finger the exact part taken 
by each member of the gang as regards such 
preparation provided that it were shown 
that the accused were members of a gang 
which had made in fact preparation for 
dacoity. Doubtless the word “whoever 
makes \ in section 399, may have been the 

° f tbe con trary view. But section 
ayy, it is argued, assumed a previous agree¬ 
ment to commit dacoity and to refer not 
to individual but concerted action [see Crown 
v. Sherci (1)]. It ig, however, unneces- 
sary m this case to discuss or deoide 
the question having regard to my findings 
on the other points raised. The question 
before us is not whether the accused might 
not also have been convicted of the major 
offence but whether their conviction on the 
minor offence should stand. The Assessors 
were of opinion that the accused were not 
guilty under section 402. Here I may 
' observe that objection has been, and I think 
rightly, taken to the form of the Assessors’ 
verdict which was due to questions put by 
the learned Judge. The latter put a large 
number of questions to the Assessors and 
then recorded their opinion on those ques¬ 
tions. He should, however, have allowed the 
Assessors in the first instance to have given 
their opinion in their own language and 
way and then when they had completed 
what they had to say, it would have been 
open to him to put to them such questions 
as were necessary to elucidate or supplement 
their opinion. To the method followed 
there is amongst others this objection that 
the questions which a Judge may c\ll ou 
an Assessor to answer may not be exhaus¬ 
tive in extent nor crucial in character. 
Speaking generally the opinion of the 
Assessors was that the accused Nos. 1, 5, 6 
and 10 (I take the numbers of the accused here 
and later from the heading of the printed 
(1) 18 P. R. 1868 Cr. 
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judgment) had offered a satisfactory ex¬ 
planation of their conduct, but that as 

_ ~u M V , , were assembled 

for a purpose which ooe Assessor describes 

as immoral or illegal” and the other as 
evd. It is not easy to reconcile such a 
finding with the facts of the case whatever view 
be taken of them. The Assessors could only be 
justified in assuming the existence of some 
evd and illegal purpose on the evidence, 
it that evidence is not accepted there is no 
legal ground for such an imputation. Jf it 
is accepted, then the evidence itself discloses 
specifically what the purpose was, namely 
preparation or assembly for the committing 
of dacoity The learned Judge accepted the 
truth ot that evidenoe and consistently with 
such acceptance found that all the accused 
were guilty of an offence under section 402 
Now, the first objection to this finding 
is one of law It is said that the acquittal 
by the learned Judge of the accused under 
section 399 involved an acquittal under 
section 402, and, therefore, theconviction under 
the latter section cannot stand. There is of 
course no merit in this objection, for when 
we look at the judgment itself apart from 
the order of acquittal following on it we 
know why it was that the Judge acquitted 
the accused under section 399. It was not 
because he found that there had been no 
assembly when arms had been found and 
so forth, but because though there had been 
such an assembly as would justify a con- 
viction under section 402, there was in the 
Judge s opinion no sufficient evidence of 
preparation under section 399 

Code. The objection is a technical one 
and put forward as such. The accused 
are, however, entitled to put forward any 
defence open to them, technical or other 
wise, and to have the Court’s judgment 
on it. The objection, however, is ill-founded 

I assume for the purpose of argument and 
without further discussion that we should 

in determining this matter, not consider what 
the learned Judge has said in his judgment 
but that we should determine the objection 

on a reading of h,s order of acquittal with 

reference to the terms of the charge which 
are incorporated in it. The objection then is 
this. It is argued that there may be nr. 
paration both before and after assembly and 
that assembly itself is a form of preparation 
• bat here the preparation alleged i s th 
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assembling 1 with arms, etc., and that as the 
assembling in terms of the first, charge was 
negatived as preparation, assembling under 
the second charge was also negatived. It is 
argued that as the accused were acquitted 
undei section 399, they should (having regard 
to the terms of the charge under that section) 
have been acquitted under section 402, as the 
charges under the two sections contained, 
havirg regard to their form, the same 
essential elements. There is. therefore, 
it is said, a repugnancy in the judg¬ 
ment. If this were the case, T am not 
prepared to accede to the argument that 
we could not. ourselves alter the finding 
of acquittal under section 399 into one of con¬ 
viction maintaining the sentence. Mr. Nisith 

Sen has argued that the decision in Queen' 
Empress v. Jnbnnulln (2), which admittedly 
entitles us to do so, was wrongly decided. It 
is, however, now too late to question it even 
if it was open to us and wo wished to do so. 
That decision was given some seventeen years 
ago and must have been followed in numbers 
of unreported cases. It. has also been adopted 
in reported decisions. I think it. may he said, as 
Mr. Sen has done, that the decision in Satis 
Ohandra Das Rose v. Queen Emptess (3) in 
which no question of acquittal was involved, in 
Kunja Bhuiyn v. Emperor (4) in which the 
Court did not. convict on a charge on which the 
accused had been acquitted and in Emperor v. 
Sakharam Qanu (5) in which the Court 
set. aside the order, except so far as it. involved 
an acquittal, are not authorities on the 
particular point before us. But the decision 
of Nazimuddi v. Emperor (6) clearly h such 
an authority. It is true that the Judges in 
that case say that, the trial was vitiated 
because the Assessors’ opinion was not. pro¬ 
perly taken, hut by this word vitiated” they 
did not mean that, the trial was void, other¬ 
wise they could not have proceeded to have 
expressed the opinion which they did, namely, 
that it was open to them to convict the 
accused of an offence of which he had been 
acquitted. That they did not. do that which 
they considered they had ordinarily jurisdic¬ 
tion to do was due to the fact that they 
could not enhance the sentence and, 
(2) 23 C. 975. 


(3) 27 C. 172; 10. \Y\ 100. 

(1) 15 [ml. ( 'as -IS 1 ; 3p O. S90- 
C. W. N. 1053. 




8 bom. 
I \V. 15 l:\r( 




40 » 




ther efore, a re trial was ordered. The Madras 
High Court have followed the decision 
of Queen- Empress v. Jabnnulln (2), see 
Appmma v. Pithani Mnhala'tshmi (7), Oolla 
Hnnnmnppa v. Emperor (8), and the Allah- 
bad High Court proceeds on the same 
principle, see S irdarn v. Emperor t9), for 
though that appears to have bepn a case 
where a Judge declined to convict, the effect 
of such an order is tantamount to au acquittal. 

It is, however, not necessary to invoke such 
powers as these cases speak of, as there is, in 
my opinion, no such repugnancy in the Judge’s 
order as would require us to have recourse 
to them. Dealing only with the principal 
aspects of the offence of daooity there may 
be, as is apparent, from the Code itself, the 
actual commission of dacoity, a preparation 
for it, and au assemblage for the same 
purpose. As appears from the punishments 
awarded, the first two are treated as the 
more grievous offences, preparation is the 
next grievous, and assembly is the least 
grievous. All the offeuces have this iu 
common that they presume an intention or 
agreement, to commit dacoity by five or 
more persons. In a popular sense an 
assembly to commit dacoity may be a pre¬ 
paration for it. But a mere assembly with¬ 
out further preparation is not a preparation 

within the meaning of section 399. For if 
it were, section 402 would be redundant. 
This section applies to the case of mere 
assembling without proof of other prepara¬ 
tion, for which there is a maximum punish¬ 
ment of seven years, whilst the preparation 
which is the subject of section 399 is punish¬ 
able with ten years’ imprisonment. A 
person can thus be not guilty of daooity 
yet guilty of preparation, and not guilty 
of preparation yet guilty of au assembly. 
This appears also to be admitted by 
the argument for the defence that a 

band of dacoits might be convicted under 
both sections. However this be, and such 
admission does not affect my conclusion in 
this case, the argument substantially is that 
the form of the charges is such that the pre¬ 
paration alleged under section 399 is such 
that if negatived it follows that au offence 


(J 7 1ml. Cns. SOI; 34 M. 545; 11 Cr. L. J. 534; 
1910) M. W. N. 474; S M. L. T. 313. 

(S) 10 1ml Cas 372: 85 M. 243; 21 M Si. J. 806$ ** 
I. L. .1. 209: 10 M. I,. T. 00; (19U) 2 M. W. S. 106. 
v'O 12 huh Cus. SSO- 84 A. 115; S A. 1.. J. 1239; 15 
1 . 1 . 672 . 
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under section 402 is negatived. On the 
.other hand, it is said that the gist of the 
offence of preparation is the assembly which 
is also the offence under section 402. The 
argument, though not without an air 
of speciousness, appears to me to be fallacious. 
What the first charge says when paraphrased 
is this: It says that the defendants 
assembled or came together with or bring- 
ing arms, masks and other implements. 
This is specifically alleged as the preparation. 
It is obvious that it is not merely the 
mere assembly as such which is charged as 
a preparation under section 399, for in 
law it would not amount to such, and the 
use of the words “with arms, masks and im¬ 
plements” would be unnecessary. It is true 
that in order to make out that the assembly 
under section 402 was for the purpose of 
committing dacoity, it may be necessary to 
show that there were arms, masks, and 
other implements found at the place of 
assembly indicating such purpose, but in 
that case such evidence is not relied upon as 
indicating preparation, but to show the 
purpose of the assembly. No question of 
bringing arras, masks and other implements 
necessarily arises under the second charge, 
though the fact in this particular case that 
arms and so forth were found on the pre¬ 
mises has been taken as evidence indicative 
of the purpose of the meeting. What, 
therefore, the Judge has done is to hold that 
the accused did not commit the offence of 
preparation under section 399 by assembling 
together and doing something more, viz., 
bringing with them arms, masks and imple¬ 
ments; but that they did assemble together 
within the meaning of seotioD 402 and that 
the presence of such arms, masks, and im¬ 
plements (by whomsoever brought and 
whether by the accused or by others) 
together with ether circumstances of the 
oase showed that suoh assembly was for 
the purpose of dacoity. There appears 
to me to be nothing repugnant, in such a 
finding though, as I have already said, it 
might perhaps have been open to the 
learned Judge on the evidence to hold 
that there was not merely an assembly 
but that the circumstances of the case, if 
accepted, indicated that the presence of arms, 
masks and implements at the place of assembly 
was due to the action of those who took 
part in if. The learned Judge, however, 


took a course which I am not prepared 
without further discussion to say was wrong 
and which was more favourable to the 
accused in that he convicted them only of 
the minor- offence. Having now disposed 
of this argument on the order and charge 
only, I may refer to the judgment which 
clearly expresses the grounds of the learned 
Judge’s decision on this point. He says 
with the possible exception of Kumud in 
whose pocket a mask was found, I do not 
thin* that there is sufficient evidence of 
preparation by bringing fogether arms and 

i 1 i • « . , - _ ^ assumed 

that any individual actually made preparation 
for dacoity by bringing together arras 
Nor do I think it can be said that under 
the circumstances of the case constructive 
preparation has been proved by the applica¬ 
tion of section 149 of the Penal Code.” 

I hold then that there is no such re 

pugnancy as is alleged, that if there werj 

it would be open to us to correct it and 

I now proceed to deal with the facts of 
the case. 

iJo * 8 r;i d ,ha '.’ r. U,e 27th O^ober 

1912, a letter, which is in peculiar terms 
was sent to one Sukbendra Bhattacharii’ 
the thirteen years old son of Sub-Inspector’ 
bssht Kumar BhattacWjee, here referred 
to as the witness Sashi. This was received 
by the witness Sashti Charan De 
servant of the Sub-Inspector, on the 28th 
October and shown by the witness Sashi 
to Inspector Hari Kumar and mentioned 
to the bupermtendent of Police The 
letter warned the recipient, who was 
directed to tell his father, that a dacoity would 
be committed on the 1st November I n 
consequence of this on the 1st November 
Sub-Inspector Sashi sent a requisition to 
the superintendent of Police for extra 
constables and two head consfables and 10 
men were deputed for round duty. About 
lU dU P. M. on a rainy evening of the 1st 
November two constables, the witnesses 
Majub All and Fazar Ali who were on 
the Kandipar Chomuni Road, aaw two 
persons whom they regarded with suspicion 
and whom on refusing his challenge, 
Majub Ah chased. He caught one of 
them, but being struck on the arm with 
eomethmg hard either by the man he was 
holding or by his companion, the man who 
vras caught was iec go and he and hi 9 
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companion ran eastward along the road, in 
the direction of the hut, where the acoused 
were found. These two men were followed 
by seven or eight others, who ran past Majub 
Ali in the same direction, that is, towards 
the hut of one Probhat Karmakar. This 
man is said to be a goldsmith and has 
hired two huts, which are in the compound 
of the witness and Mukhtear Durga Charan 
Pal, from the latter. The hut in which 
the latter lives is only 23 cubits from the 
Rarmakar’s hut. He gave important 
evidence when he said that he heard a 
noise on the road about 11 o’clock, on 
which he came out of his hut and 

enquired of Probhat Karmakar what it 
was about. He then says that Probhat 
(who would ask us to believe that he was 
then asleep) told him that there were 
shouts of thief, fcbiet” on the road and 
that people were running, on which the 
Mukhtear returned to bed until, as hereinafter 
stated, he was called by the Police to be 
a witness to the search of the Karraakar’s hut. 
Majub Ali says he then stayed on the spot 
and sent Fazar Ali for relief, the latter armed 
with 8 or 10 Police, one of whom was 
Yakub Ali Havildar. He on being told what 
had happened went, to the place where 
Majub had attempted to effect an arrest 
and there found a blacksmith’s cold chisel 
and iron holder. The fourth Sub-Inspector 
of the Fvatowali Thana, who lived near 
by and whose name is Jatindra Mohan Ray, 
was sent for through the Jaraadars Jaffar 
Ali arid Yusuf Ali. The latter seems 
to have arrived about 11-30 P. ai. He w«s 
told what had happened and made an 
examination of the locality. He then went 
to the Inspector who, having heard what 
he had to say, told him to return and inquire 
and promised to follow later on. The 
Inspector’s house is close by, 40 or 30 
cubits south-west of the Kandipar Chomuni. 
On Sub-Inspector Jatin’s return he asked 
Majub Ali to point out the way along which 


the suspicious characters had run and ac 
cording to Jatin’s evidenc? Majub Al 
pointed out a route across the drain along j 
drain and 2 or 3 cubits east of thi 
Karmakar’s hut. He then crossed the draii 
and went and stood at the north-east cornei 
of the Karmakar’s uorth hut,—a ligh 
was burning within. The Sub-lnspeetoi 
ftf.hed who was iuside to which some on; 


replied, “we Karmakars are here.” The 
Sub-Inspector then said, some men have 
run past this house a little time ago, do 
you know where they have gone or anything 
about it?” He also asked if any one had 
come into the house from outside to which 
some one replied, we heard the footsteps of 
some people goiug away but we do not 
know where they have gone. There is no 
one else in the hut.” On, however, the 
Sub-Inspector going to the south-east corner 
of the hut he saw with the light of his 
lantern a man spring from the south to 
the north hut of the Karmakar. The 
whole of this hut measures only 21 by 13 
feet. It is divided into two rooms by a 
fencing, which are called the western and 
eastern rooms. The eastern or larger room 
is said to be 13 by 13 and the western 
8 by 13 only. Further in the room there 
is a machan which takes up a good deal of 
the space. On this machan was a mos¬ 
quito curtaiu which was down. Outside 
this machayi were fouud, according to the 
Sub-Inspector, three or four persons whose 
upper bodies were bare aud their dhuties 
were wet. On lifting up the curtain six or 
seyeu more persons were discovered lying down 
on the machan with something like a quilt over 
them. This was removed and the clothes 
of some of those who were beneath it were 
fouud to be wet. Two rueu were in the east 
room where there was a light. These were 
the accused Thakur and Prasanna. The 
Sub-Inspector Jatin says that he then asked 
what they were all doing there on a wet 
and cloudy night with wet clothes on, to 
which he said none of them answered. There 
is some conflict of evideuce here, for the 
Constable \akub Ali before the Commit¬ 
ting Magistrate says that, the Daroga felt 
the clothes of a man, who appears to be the 
accost'd Romesh Banerjee, who was standing 
between the machan aud the door-way and 
who explained that, his clothes were wet 
as he had come from the station, which is 
possibly the case. This from his deposition 
would appear to refer to a time before the 
arrival c.f the Sub-Inspector Sashi. In, 
however, his deposition before the Judge he 
made the incident take place after the 
arrival of the wituess Sashi. So far as the 
Poli *e witnesses are concerned, this and 
other discrepancies, to which we have here 
referred, must be considered iu dealiug 
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with the weight to be attached to their 
evidence, but so far as the defence of the 
accused ,s concerned it does not appear 
to be of much importance, for it is admit¬ 
ted that a little later on they all did give 
accounts (whether true or not is another 
matter! of themselves on that night to the 
Additions! Superintendent of Police, Rai 
Sahib Nanda Kumar Bose, who has given 
evidence before us. This man Roraesh 
Banerjee was known to Sub-Inspactor Jatin 
and made an observation which has been held 
to be not admissible. Thereupon the Sub- 
Inspector looked under the machan and found 
a basket which, when removed, disclosed a 
double barrelled gun in two pieces. A man 
was then sent to fetch the Sub-Inspector 
Sash, and the Mukhtear in whose bnsha the 
hut was—Durga Charan Pal. The latter 
came about midnight. On his arrival he was 
shown the gun and told what had happened, 
and it is noteworthy that none of the persons 
in the room made any disclaimer as to know- 
ledge of the gun which was found in their 
presence and whioh according to the evidence 
was stolen from the district of Mymensingh 
some four or five yeais ago. Five or 
six minutes after the arrival of the Mukhtear 
Sub-Inspector Sashi came. He was informed 
of what hid occurred and three or four 
minutes later Hari Kumar Gupta, the Sadar 
Inspector, arrived and with or shortly after 
him another Mukhtear named Lalit Chandra 
Chakraburty. Sashi Inspector on arrival 
told the men that he put them under arrest 
and four or five minutes later the accused 
were taken out of the rooms and kept out of 
it and tied up—a circumstance on which the 
defence naturally rely. It is said, however, 
that, though taken outside, they were kept 
near the south door facing the machan . 

In the presence then of the two Mukhtears, 
the Sadar Inspector and the two Sub-Inspec¬ 
tors a search was commenced of the hut. On 
the mosquito net being undone a lot of 
clothes were found heaped upon the machan. 

On examination of the ceiling a cloth bundle 
was found, which on being opened was seen to 
contain a number of bags of similar pattern 
and design whioh it is suggested were to be 
used for the purpose of carrying loot and so 
forth, as also two revolvers, one of which was 
an old fashioned pinfire. There were also 
found some cloth bundles containing cart¬ 
ridges. Two hammers, one of which is 
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r.eflcjibed as a sledge hammer, a bag of seeds 
and .some lathis were found in various places. 

Atfer this search was over the Superintendent 

ot Police and subsequently the Additional 
Superintendent, Rai Sahib Ananda Kumar 
Pose, arrived. This was about 1-30 They 
were informed of what had happend and 
shown the articles which had been found. 
btiU later and some time after 1-30 the 

Additional Magistral, Mr. Chatterjee, came. 

A s ear ch list was then prepared. The 

clothes which had been found on the machan 

were then examined. These or some of them 

were wet. Some things were found in the 

pockets of the clones. It is not necessary 

to deal with this in detail. It is sufficient 

to say <hat some of the clothes contained 

cloth marks. If these were truly discovered 

they could under the circumstances only have 

been there for the purpose of daooity, and in 

» shirt was found a piece of paper marked 

XVO which is in the following terms- 

(1 Nishi and Paritosb, (2) note, (3) packing' 

(4 money takad., (5)0heni (Chisel) las etc 

6 automatic, rumnl (hauderkerohief j] 

(7) Carry, (8) Nayan. In a piece of wet 

rag was found a paper marked XXa whioh 
runs as follows: — 


1. Kumud 

2. Jogess 

3. Madan 

4. Bepad 

1. Nishi 

2. Bira 


• • • 


• • • 


• • • 


• » i 


• • 


• • 


• • • 


• • • 


• • * 


• • • 


3. Rebati 

4. Arun 

1. Nayan 

2 . Kalachand 

3. Dhiren 

• • 

1 Debendra 

2 , Romesh 

3. Doctor 

• • • 

1. Jiten 

• • • 

2 . Kali Prasanna 

3. Baju 

1. Paritosb 


Hammer. 
Cheni (in 
racterj 

R. 380. 

S. B. L. 
Hammer. 
Cheni (in 

raoter). 
S. B. L. 
R. 450. 

D. L. 

R. Pin. 

D. 

G. 

R. 450. 

L. D. 

R. 450. 

R. 380. 

D. 

Automatic. 


Bengali cha- 


Bengali cha 


There are 18 names in this list which 
•t is suggested, are those of the members 
of a gang of daco.ts. If the names on the list 
are found to correspond with the names of the 
persons under trial then under the cirrnm 

stances the inference is that the names on £ 
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list are those of the persons on trial. And 
the more of snch names there are on the list 
corresponding with the names of the persms 
on trial the stronger is the evidence of 
identity. In the present cise if thedici- 
meot is a genuine one it is in the highest 
degree improbable that the eight nam» on the 
list which correspond v/itli the names of eight 
persons in the hat should yet refer to some 
other people. Of these 18 names eight, are said 
to be those of the accused found in the hut 
by the Police, ti*., accused Nos. 1, 2, 4, 5, 6. 8, 

9, 11. Arun is one of the names of Rameah 
Chandra Gupta, accused No. 4, and accused 
No. 8, Hara Chand Sil, was known by the 
name of “Doctor.” Baju is the nickname of 
Brojendra, the fifth defendant. The names 
of accused No. 3, 7, 10, 12 are not irndu led. 
The remaining ten names refer to others who 
are, it is suggested, members of the same 
gang. Of these names Nishi was a servant 
of the accused S^rbari or Baja. In a letter 
which purports to be written by the latter 
and which was found at the hut on the 7th 
November six days after the present search, 
the addressee is Nishi and reference is made 
to one Revati. It is also remarkable that, a 
man of this name was actually arrested in 
the early hours of the morning of the 2nd 
and according to Mr. Watling between 4 and 
5 a. m. after the discovery of Exhibit. XXA and 

the completion of the search list.. This man 
Revati was wearing a damp 7W*, had 
shoes and said nothing when the constable 
made his statement to Mr. Watling. It. is 
suggested as regards the names other than 
those of the accused that they were those 
members of the same gang who were coming 
to Oomilla to join forces with those members 
who were already there, hut which they were 
unable to do as the steamer missed connec¬ 
tion. The words opposite the names on the 
list are said to indicate the weapons which 
were to he assigned to each member of the 
gang. The words hammer” and chisel” 
speak for themselves. R. refers, it is said, 
to revolvers and a revolver of 380 tnre was 
found which is said to he one of the R. 380 

appearing in the list. R. Pin refers, it. is 
said, to the F infire revolver found. Other 
entries, it is suggested, refer to the guns a id 
lathis , automatic” referring to ‘automatic 
pistol.” One mask was found outside by 
Jamadar Yusuf Ali near (lie kitchen. 

When the list was completed the Hai 


depose! to their answers. They gave 
various aeounta of themselves to which 
I refer later when dealing with their in¬ 
dividual cases. It is only necessary to 
note here that the accused Kurnud does 
not admit having been found in the 
hut as the others were. He alleges that 
he was going from his mai/m’* bashi. to 
the railway station with a view to return¬ 
ing home when he was arrested on the 
road by the Police and by them mixed np 
with the other accused. 

All these matters took up to about 6 a.M. 
when formal first information was laid at 
the Thana. The party then left aoi the 
accused were taken to hijat. It will be 
convenient to notice here an argument of 
Mr. Casperez who appeared ou behalf of the 
first accused, Romesh Banerjee. He contends 
that when Mr .G mga Charan Chattcrjeearrived 
ho should at once himself have taken oogoi- 
zauce of the case and aa he did no% learned 
Counsel at first contended that all the subse¬ 
quent proceedings were bid, and secondly , 
the accused were in auy event prejudiced. 

1 will assume f or the sake of the argament 
that in law it would have bieu opeu to 
Mr. Ohit.terjee to have taken cognizance 
of t lie case then and there as also for the 
same purpose that it was his duty to do 
so. It would, of course, be impossible to 
hold that such a neglect of duty and re¬ 
fusal of jurisdiction by o«9 Magistrate 
could possibly have the effect of prevent¬ 
ing any other Magistrate doing his, with 
the result, that subsequent trial and omi¬ 
ni it men t before ami by Mr. Rankin, the 
Magistrate, was bad. Ultimately learned 
Counsel conceded that this must ba so 
and that even on the assumption whioh 
he asks us to make the commitment and 
trial were not bad. 1 may here observe 
that nothing appeals to have been heard 
of this objection before this appeal. The 
matter then ultimately resolved itself into 
a question of alleged prejudice. Acoording 
to learned Counsel the Magistrate, Mr, 
Cbatterjee, should have taken cognizance on 
his own suspicion from what he saw that 
an ofience had been committed and should 
then and there and in this hat and in the 
hours bet ween 2 and d at. night commenced 
proceedings, calling upon the prosecu¬ 
tion to proceed with their case, asking the 
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accused what ihey had to say and if necessary 
postponing: further hearing. I have myself 
no doubt that if the Magistrate had in this 
case done anything of the kind, his conduct 
would have been severely assailed by the 
accused. His cognizance on his own 
suspicion would have been censured as 
precipitate and his conduct in hastening on 
the proceedings and questioning the accused 
would have been challenged as oppressive. 

I think myself that under the circumstances 
ot the present case had the Magistrate taken 
the course which Mr. Caspersz suggests, it 
would have been open to objection. It 
appears to me that what actually followed 
wag right, namely, further investigation by 
? P°^ ce to see whether further light or 
evidence could be had on the affair and 
then the charge before Mr. Rankin. If 
Mr. Chatterjee should not have taken the 
course suggested then it cannot be argued 
that the accused were prejudiced by his 
not doing that which he ought not to 
have . done, but I may add that this 
objection of prejudice appears to be a 
shadowy one. It was suggested that the 
aocused had no opportunity of making a 
statement then and there before the Magis¬ 
trate. As a matter of fact they did make 
a statement on that same night to the Rai 
Sahib, which has been recorded and of which 
they have had the benefit, and though a 
further statement might have been made 
before the Committing Magistrate the 
opportunity was not availed of. It is also 
made a grievance that instead of sending up 
the accused at once for trial the Police 
took time for further investigation with a 
view, it is suggested, of discovering 
whether there was evidence of a wider 
conspiracy of which the dacoity in question 
was an incident. I can myself see nothing 
improper in this. In fact it was their duty 
to investigate the matter in this manner and 
for the purpose of collecting all available 
facts before sending up the accused for 
trial. On the 2nd November the accused 
were remanded to hajat until the 10th. On 
the Sth one Nagarbashi Rudra Pal was 
produced before the Magistrate but discharg¬ 
ed at the request of the Police for want of 
evidence. This has been relied on as a 
circumstance of suspicion and one tending 
to support the Police plot suggested in the 


case. There appears to have been no 
suggestion or cross-examiuation as to this 
before and, had there been, it might have 
been shown that the reason of his arrest was 
due to the appearance of his name in the 
Karmakar’s books. On the 11th the Police 
asked for adjournment to complete inquiry. 
This was granted until the 16th, when a 
further remand wasgiven till the 27th Novera- 
bei on which day and following days evidenoe 
was taken, and accused committed to the 
Court of Session on the 14th December last. 
During the investigation on the 9th Novem¬ 
ber some chisels and a crowbar were found at 
the point marked S on the map, while the 
basha of the witness Debendra Nath Ghose 
was being cleaned. This place is at a short 
distance to the south of the Karmakar’s 
hut, on the other side of the drain running 
from north to south. This finding is 
corroborated by the evidence of Babu Satish 
Chandra Rai, Honorary Magistrate, who 
having received immediate information from 

the sweeper, Basanta Mali, who found 
them, went to the place pointed out by 
the latter aud there saw the crowbar and 
five' or six. chisels. With that confiict of 
argument which has marked the defence 
in this case it has been suggested on the 
one hand that these chisels were really 
dropped there by some dacoits and that, 
therefore, these had gone past and never 
entered into Karmakar’s house, and on the 
other baud that the story of suspicious men 
having been found on the road and of their 
running away is an invention of the Police 
who for their own purpose put the chisels 
at the points where they were subsequent¬ 
ly found. On the third of November the 
house of the accused Kumud was searched 
and some papers found. In one of these 
letters the latter is^ asked to secure a self- 
secrificing member, “a young man,” for it is 
said things are achieved by the energy and 
perseverance of young men.” The writer in 
the post script gives the name of a young 
student. You should”, it says, “watch him 
strictly and if found fit you should write to 
me, you should procure all informations 
regarding him and write to me and if you 
think it all right you yourself may proceed 
slowly. Another letter presses upon the 
addressee the propriety of the time and 
opportunity of work and in another letter the 
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writer says that, by the will of the mother 
(that, is the Devi) he hoped to meet Kumud 
Bhortly, adding, “it seems to me that 
mother would get some works done by you. 
The mother has an eye upon yon.” Mr. 
Rasul has suggested to us that. these 
references may apply to assurance business 
or religious proselytising. It is, how¬ 
ever, obvious to me that the letters aie 
of a political character and refer to secret 
nationalist propaganda, most, probably of a 
revolutionary kind They were, however, 
written some time before the occurrence, 
the subject of the charge, but have this 
bearing that if Kumud Nag was a mem¬ 
ber of this gang, this evidence serves to 
explain its motives and how it. is that, 
persons who did not appear to belong to 
the ordinary criminal classes engaged in 
the work of dacoity. On the early morn- 
ing of the 2nd November the house of the 
accused Romesh Chandra Banerjee was 
examined. The importance of this evidence 
is with respect to the post, card, Exhibit A, 
said t,o have been addressed by one 
Surendra to Romesh Banerjee and which 
is relied on by the latter in support of 
the account which he gave of himself to 
the Police. For though in examination of 
the search witness No. 36 the question 
of the prosecution as to whether that 
post oard was found at such search was on 
the objection of the defence disallowed, it 
is yet obvious that the post card was not 
then found, as it was piodneed by the 
prisoner’s Counsel much later and for 
the first, time in the Sessions Court. 1 he 
fact is of importance when we consider 
t-ho question of the genuineness of the 
document,. On the 7th November the 

Karmakar’s hut was again searched and 

possession taken of some khota books and 

papers. An entry in the khuta exhibit is 
relied upon in support of the defence of 
the accused Sarbari or Baju. It has been 
a matter of dispute whether there were 
two entries as the defence contends or one 
as Mr. Sinha for the Crown has submit¬ 
ted. It. shows under the name of this 
accused an entry of gold weighing twelve 
annas and the receipt of 3 annas for 

repairing work. Of the other papers 
there found two have some importance, 
viz ., Exhibits XXVIII and XXIX, one 
of which is addressed to one Nishi who 


was a servant of this accused; Sarbari and 
contains a statement of the sending of one 
Rebati. These names occur on Exhibits 
XVC and XXA. and have importance on 
the question of the genuineness of the lat¬ 
ter documents. 

Before leaving the question of Police 
investigation before trial it is to be noted that 
the Police charge sheet of the 1 5th Novem¬ 
ber, in giving the names of the witnesses 
and the points upon which they are to be 
called to give evideuce, mentions two 
persons’ names, Nagarbashi Rudra Pal 
and Ram Chandra De, who are expected 
to prove association of the accused and 
their conduct. The former is the man 
who had been put up and discharged on 
the 3th November. These persons are 
not called and the circumstance is pointed oat 
a.s one of suspicion; in what way is not. clear. 
All that is before us is that, the Police expected 
two witnesses to depose for the prosecution 
and for some reason or other they did not. 
We cannot assume that this indicates some¬ 
thing wrong on the part of the Police when it 
is quite possible that these two witnesses 
may have been willing to give evidencs 
ami for fear or other motive refused at 
the last- moment to do so. Moreover, if 
any charge of crime in this matter was 
going to be made against the Police it 
should, as l have already pointed out, have 
been cross examined to when, as Mr. Sinha 
has argued, an explanation might have been 
forthcoming. The charge sheet, was sign¬ 
ed by Sub-Inspector Sashi, who wa9 not 
questioned as to this. L pon this point 
I may make an observation which has ap¬ 
plication to other points in the case. It 
is, of course, no affair of the defence to 
supplement or explain deficiencies or suspi¬ 
cious circumstances appearing on the fao9 
of the prosecution evidence. It is open 
to it to say that, the prose cut iou has not 
proved iis case and to refer to snob 
deficiencies in proof of the submission or 
to other circumstances appearing on the 
face of the proseoutiou evidence which 
show that it is so opeu to suspioion that 
it would be unsafe to accept it. If ( how* 
ever, not. content with relying on such 
deficiencies and suspicious matter, the 
defence put forward a case of fraud or 
if the evidence for the prosecution ia not 
ambiguous, the defence should give uotlOt 


Vol. AXIU] INDIAN OASES. 

ROME8H CHANDRA BANERJEE V» EMPEROR. 

of the point they intend to take so that 
the prosecution may have an opportunity 
of explanation. The present is a ease in 
point. If any charge of fraudulent prac¬ 
tice was going to be based on a oircura- 
stance which standing by itself is not neces¬ 
sarily suspicious, the defence should have 
oross-examined witnesses. I may here add 
in connection with the witness Sashi that 
I think that there is ground in the defence 
objection that he should have been called 
at an early stage of the case and not at the 
very end as was the fact. He and the other 
Sub-Inspector are two of the more import¬ 
ant, if not most important, witnesses in-thecase 
and such should always be examined as early 
as possible. To some extent the matter has 
been remedied in the present case by the fact 
that the other Inspector of Police was called 

at an early stage, being in fact the fourth 
witness. 

It must be plain that if the facts are 
truly stated the case against the accused 
is fully established in the absence of any 
credible explanation forthcoming from 
them. 

[His Lordship deale wich the facts and 
continued.] 

I turn now to that which is undoubtedly 
the most substantial point in favour of the 
defence, namely, the question of the manner 
in which the search was conducted. It is 
argued that there were grave irregularities 
in the conduct of the search and that 
although the existence of such irregularities 
does not render evidence of what was dis¬ 
covered on such searoh inadmissible, it does 
affect the credit which we should give to 
such evidence.^ 

In the first place, reference is made to 
the provisions of the Police rules that the 
party making the search should himself be 
searched. Sub-Inspector Jatin says that he 
told the search witnesses to examine his 
person, but they said it was unnecessary. 

The Mukhtear Durga Charan Pal, however, 
says that no one searched him and that he 
did not search any nor did any one offer 

by him. Whether the 
one witness or the other is 
plain that the searching 
for one reason or another 
themselves searched. I need not delay to 
consider the argument that the entry into 


9.9 


the h°u S0 was illegal which was sought 

T b Justlfied on the ground that the Sub- 
Inspector Jatin may have had reasonable 
suspicion of an offence. The question is of 
o importance here, whatever might be its 
value in an action for trespass on which 
1 express no opinion. The Sub-Inspector, 

however, admits that after entry no notes 
were made of the places at which things 

were found at the same moment that 

they were found. It is said that people 
were allowed to come in and go oat 

during search. This, if it took place would 

«on nfTh*" 7 b "‘ ' S certain 'y do indica- 
tion of the suggested dishonesty of the Police 

which might be exposed by allowing any 

stranger to pass in and out of the room. Deal 

ng, however, with the case of alleged irregu- 

he ti™ of h 6 MQkht , 6ar ’ 8aya that between 

the time of h.s arrival and the preparation 

of the search list Police Officers and others 
ere coming and going through the door. 
This refers to a period extending from 
midnight till four in the morning. The 
point ,s who were these others. But this 

clndT u d ' These raay have in- 

eluded such persons as the Additional 

Wading ' And S,**** 7 Maffisfcrate Mr. 
VVatling. And this may explain the ap- 

a Tlr r« w° n b8tWeen thia evidence 
and that of Sub-Inspector Jatin who says 

h u f o e °fi d ' d n0t , came and go in and 
out of the room before the Additional 

Magistrate came. He may be speaking of 

persons other than those concerned in the 

search.^ The Mukhtear Lalit may by the 

word people” refer to persons who, though 


to be searched 
evidence of the 
correct, \t seems 
party were not 


not Police Officers, may have had a right 
to be there. The other search witness 
Durga Charan Pal, similarly says that from 
the time that bashi Babu arrived till the 
search list was completed, people including 
Officers and Constables were coming in and 
going out of the room. When Durga Charan 
speaks of the children of his house com¬ 
ing he appears to be speaking of the time 

ho S ,S r ™ 1 aDd ° n cross-examination 
he says the children were outside or rather 

n the door way. Lalit’s statement as to 

the presence of a Post Office employee living 

w.th Inspector Har Kumar Gupta refers 

to a period before the accused were removed 

It cannot be said that the evidence is 

very clear or satisfactory on this point, hut if it 


INDIAN GASES. 


[1914 


996 


ROMESH CHANDRA RANERJEE V, EMPEROR. 


bo possible that others than those properly 
concerned did have access to the room, 
then as I have said, though an irregular- 
ity, ’it would go against the theory that 
the Police amongst other things fabricated 
documents there or introduced those docu- 
meuts and other things from outs.de, for 
it is not likely that under such circum¬ 
stances anybody and everybody would have 
been admitted access to the room. 

Police rules further provide that what s 
found should be sent up as soon as possible 

to the Magistrate. The reason given for 

the non-observance of the rule in this case 
is that the Magistrate had (as is the fact) 
already signed the search list. As, t.owever 
the object of this rule is to satisfy the 
Court of the identity of the objects found, 
it cannot be said that in this case the matter 
wa s one of any importance seeing that Mr 
Ganga Charan Chatterjee, the Additional 
Magistrate, was himself in the hut and 
H aw the articles which were entered in the 

search list. , , ., .. 

It is not. clear that the alterations in 

the search list were made whilst the docu¬ 
ment was in Police custody, but in any case 
they are not of importance. The alteration 
of the numbering was due to the fact that 
the number 23 was written twice and though 
the word Nogou has been changed into 
Nay an—Nay an appears in the original 
document entered in the search list. This 
document was in a bad light road as Nogen 
and so entered at first in the search list, 
though in fact it is plainly Nayan. The 
most important matter in this connection 
is the fact that the accused were after the 
discovery of the gun (which was in their 
presonce) and after search of their persons 
sent out of the room. The Code permits the 
occupants of the room to bo present at 
the search and there was, therefore, a viola¬ 
tion of this rule, which is one not merely 
of technicality but of substance in that it 
is enacted to guarantee the reality of the 
search and the discoveries made thereat. 
It is unnecessary to determine whether 
all the accused found in the hut can bo 
said t.o be occupants within the meaning 
of tlio section, because the person or per¬ 
sons who were admittedly occupants were 
not presont. at the search. The reason for 
disrogard of this rule is that the hut 


a9 is undoubtedly the case, a very small 
one It is said also that the accused, though 
taken out of the room, were kept near the 
south door facing the machan. This, if a 
fact, would have been of little service to 
them. Moreover, it is contradicted by the 
search witness, Darga Charan Pal who says 
they were taken to the west of the wall 
which appears to be away from the door. 
Whilst. I am not. satisfied that, as has been 
argued, notwithstanding the alleged want 

of space people of all sorts were allowed 
to come and go out of the room I am 
unable to say on the other band that it 
would not have been possible to continue 
the search in the preseuce of the accused 
as by placing them in the eastern room 
and removing the mat screen between it 
and the western room or otherwise. How¬ 
ever this be, the fact remains that the 
accused were not present at the search, and 
this is an irregulaiity which they are entitled 
to ask us to consider. The evidence must 
undoubtedly bo carefully sorutiuised on that 
account, it is to he noted, however, that 
theie were two search witnesses present. 
But after all if, upon a careful scrutiny of 
tho evidence, we come to a conclusion that 
notwithstanding the absence of the accused, 
advantage was not, and could not have been, 
taken of it. the irregularity, whilst serving 
to exact from the Court a careful scrutiny 
of the evidence relating to the search, has 
no further effect. It is not- sufiieieut to 
suggest that articles might have been 
fraudulently intioduced, we must.see whether 
there are any reasons to suppose that this 
was done. The chief question,'therefore, is* 
was it possible or piobable that, the arms, 
implements, masks and documents found 
on that, night were either there or previously 
introduced or fabricated by the Police 
as alleged? It will he here couveuient to 
deal with tho legal presumptions arising 
from possession if proved. If we take the 
siuglo circumstance that arms were fouud 
under the machan and iu theoeiliugof the 
hut, knowledge of that existence would not 
(without other evidence) be imputable to 
any other than the lessee of the hut, Probodh 
Karniakiir—nor would the presumption 
operate even agaiust him if it were shown 
that the ciroumstauoes were such that arms 
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Ui fo [ iostacce, if, as alleged to be the 

case here they could have been introduced 

from outside. The evidence on this point 

is in some respects not as clear as it might 

be, but appears to me to establish that the 

arms could not have been introduced from 
out-side. 

[His Lordship after dealing- with the other 
tacts and circumstances considered the case 
of each individual accused and concluded as 

followsij 

I have now dealt with the defence of all 
twelve accused. In my opinion for the 
reasons given I think that notwithstanding 
the suspicion which attaches to them, we 
should acquit the accused Thakur Das Pal 
and Aditya Oharan Dutta, the other circum¬ 
stances of the case being insufficient to 
overcome the inferences which may be 
drawn from their position as subordinates of 
the Karmakarand the absence of their names 
rom Exhibit XXA. As regards the rest of 
the accused they have, in myopinion, failed to 

1 • III ^ ^ e prosecution 

makes against them and have not by their 

defence shown that their presence in the 

hut was, as they allege, of an accidental 

and innocent character. The two defendants 

I have above named, Thakur and Aditya’ 

are accordingly acquitted and I direct that 

they be set at liberty. The appeal of the 

other accused fails and is dismissed and 

their convictions and sentences are con- 
firmed. 

Beachcroft, J.—In this case I had written 
a separate judgment, but my learned brother 
has dealt so exhaustively with the facts 
and arguments advanced and my own views 
coincide so closely with his on almost every 
point, that a lengthy separate judgment 
would be a mere repetition of a great deal 
of his. I, therefore, propose to confine 
my remarks to a few only of the principal 
matters that have been argued before us. 

I agree with my learned brother’s views 
as to the scope of sections 399 and 402. The 
contention that the conviction cannot stand 
by reason of repugnancy in the record must 
fail, in my opinion, for two reasons: ( 1 ) that 
there is in fact no repugnancy, ( 2 ) that if 
the suggested repugnancy existed it would 
provide no good ground for setting aside the 
conviction. With the first reason, my 
learned brother has dealt. I s hal), therefore 
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confine myself to the second. The argument 
as to the repugnancy is based on the^case of 
Sex v. Flurnmar ( 10 ), a casein which a person 
was acqu,tied though.he had pleaded guilty 

to a charge of conspiracy, because the Jury 
acquitted the other two persons with whom 

to mTtha^ri t0haVe . C r 8pi ^- « seems 
that case is reallyTh^'lthat ^cannot'hT“ 

s?o r fl2r or d ““”™ *»»»: 

set of facts, as only one decision can be thn 
nght one. The verdict of tbe Jnrj wa s ° 
no conspiracy,” that was conclusive and 
therefore, the prisoner who pleaded 
could not be convicted because his pl e f was 
inconsistent, with established facts It ^ 
true the learned Judges speak of the' record 

being ,neons,stent and contradictory But 

the record is merely the outward o n rf -u 
sign of the facts found and I take itt^l 
Uie^underlying principle is that which I havt 

In that case Bruce, J„ says, “the record 
of conviction can only be made up i n the 
terms of the indictment”, and on that 

expression it ,s argued that in considering 
this matter we must look only to the ind lot. 
ment and ignore the facts actually prove d 

The reason for the rule in the case of a Jury 
verdict is obvious, for the verdict is simply 
one of gu, fy or not guilty on the specific 
indictment and the facts found by the Jurv 
are unknown except to this extent that the 
allegations in the indictment are proved or 
not proved But I emphatically dissent 
from learned Counsel’s contention that such 
a ru'e can be applied to the case of a decision 
by a Judge. In such a case we cannot 
ignore the facts found. The argument 
amounts to this. The Jndge has f“ 
certain facts, he has made a mistake In 
aw m saying that those facts do not amount 
to an offence under section 399 , the facts do 

also amount to an offence under section 402 

yet because he has, though mistakenly 
acquitted the accused of the charge under’ 
section 399 and though he has rightly held 

the facts' to be an offence under section 
402, the accused must be acquitted of the 
offence under section 402. It seems to ml 


(10) (1902) 2 K. B. 339; 7t L J K R , 

6i7; 86 L. T. 83G; 18 T. L. R. 659;’ fi Vb* 137 ' P ' 
Cox, C. C. 243. ’ v> 13 T; 20 
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that the argument has only to be 9 tat.eel in 
this form to insure its instant rejection. 
The position is this. The Judge hnds 
certain facts, we agree with him in 18 
findings as to those facts, yet. if he rna es 
an error in law in the application of the 
facts as to section 399, we are not only to 
accept his error in regard to that, section, 
bat to add to it one of our own in regard to 


section 402. 

The accused are entitled to the benefit 
of any technicality that they can invoke 
in tlieir favour, but- a technicality, which 
leads to such a farcical result as the above, 
must be clearly established, and it must 
be one which is to be found within the 
four corners of the Code of Criminal Pro¬ 
cedure and not one borrowed from English 
Law and founded on ideas as to the sacred 
character of a verdict by a Jury, whose 
findings of fact are unknown, a character 
which by the express provisions of law 
does not attach to Jury verdicts in this 
country. 

Now, the tendency of rnordern legisla¬ 
tion in general and of the Criminal Pro¬ 
cedure Code in particular is to avoid techni¬ 
calities, and I am aware of no provision 
in that Code which would justify inter¬ 
ference with a conviction on the ground 
of repugnancy in the record. An instance 
will make it clear that repugnancy in the 
verdict of a Jury in India is not by itself 
sufficient, to justify the quashing of a con¬ 
viction and to anyone with much experience 
of mofussil Juries, it will be evident that 
such repugnancies do occur. Suppose six 
persons are charged under section 147 
with rioting and under section 304 read 
with section 149 in respect of culpable 
homicide committed in the course of the 
riot. The Jury convicts all six under 
section 147, but convicts only three of 
the charge under sections 304 and 149 
acquitting the others of this charge. They 
do this arbitrarily to distinguish the case 
of ring-leaders from those who take a less 
prominent, part. The Judge considers that 
he can give a sufficient sentence in regard 
to the latter three, though he does not agree 
with the verdict. He cannot, therefoie, 
refer the case under section 307, for it. 
is not. necessary for the ends of justice 
to do so. Nor on appeal could this 


Court, interfere on the ground of repug¬ 
nancy, for under section 423 (2) it could 
interfere only on the ground of misdirec¬ 
tion by the Judge or misunderstanding 
by the Jury of the law and both of these 
elements are absent in the case supposed. 

It is no answer to say that such verdicts 
ought not to be given, for the fact remains 
that they are. 

If mere repugnancy in the verdict of a 
Jury is not by itself sufficient to ensure 
quashing of a conviction, ranch less can that 
result, be insured by a repugnancy which 
exists only in the formal decision of a Judge, 
whose actual findings of fact are kuown, in 
other words a repugnaucy in form only and 
not. in substance. 

[His Lordship then considered the faots 
of the case and continued.] 

The finding of the gun and revolvers is 
not disputed, but it is urged that the 
manner of their finding shows that the 
Police knew that these articles were there 
to be found, and one of the facts on which 
this theory has been based is that Jatin 
found the gun almost immediately after 
he entered the hut, an entry which it is 
urged was in itself unjustifiable. It is 
argued that, under section 47 of the Code 
of Criminal Procedure Jatin had no authority 
to enter the hut until he had asked permis¬ 
sion from the occupant.of it. This argument, 
in my opinion, is based on a misconception 
of the scope of section 47. It is not intended 
to restrict the powers of the Police : on the 
contrary it. is a provision compelling house¬ 
holders to afford the Police facilities 

in carrying out. their duties, and 

section 43 provides that if difficulties are 
placed in the way of a Police Officer,' he may 
use force to obtain ingress. Now, no sugges¬ 
tion was made in the course of cross- 
examination to Jatin that he had done anythiug 
improper in entering the hut. What were 
the facts? He had been told about the 
occurrence on the road and led to the spot 
where the men had disappeared. He had 
been told that there was no one in the hut 
but the Kramakars, yet he sees a man, as 
he says, “spring" from the south hut to the 
north hut. He followed the man through 
the open door and found a uumber of men 
in a room without any light. He was about 
to look under the machnn to see if anyone 
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was hiding: there, when one of the men 
there made a statement to him. He theu 
removed the basket which was under the 
machan and found the gan. I do not see 
anything: suspicious in this conduct of JatinV 
on the contrary it seems to me extremely 
natural. If his suspicions were not aroused 
before . he enterd the hut, it is a reasonable 
supposition to make that he entered to ask 
the inmates if they could throw any light 
on the point as to where the fugitives had 
gone, and it would be absurd to call such 
an entry illegal. If his suspicions were 
aroused before he entered, it is impossible 
to say that in the circumstances his sus¬ 
picions were not reasonable, and if he had 
reasonable suspicion of the commission of 
a cognizable offence section 54 would have 
been a sufficient authority for him to effect 
an arrest. In either oase the contention 
that his entry was illegal is, in my opinion 
an idle one. ’ 

There is, however, more substance in 
the contention that at the time of the 
search the provisions of section 103, Cri¬ 
minal Procedure Code, were ignored.’ The 
learned Judge states, no doubt correctly, that 
the accused were not “prevented from seeing 
what was going on after expressing a wish 
to do so.” The language of the Code no 
doubt is, shall be permitted to attend during 
the search,* and on that language it might 
be argued that there is no breach of the Code 
in excluding the occupant of the place, if he 
does not demand to be present. Bat the 
occupant of a place searched is hardly likely 
to be aware of his rights and in practice the 
search is ordinarily made in his presence. 

In ray opinion the spirit of the section is that 
he shall be present and I take it to mean 
that he is to be given the option of being 
present and not that he is to be allowed to be 
present only if he demands it. 

It is to be noticed, however, that the right 
of presence given by seotion 103 applies only 
to the occupant of the place searched or some 
person in his behalf.” I take it that the words 
occupant of the place” are not intended to 
cover any person who may happen to be in the 
placeat the time but that they refer back to the 
person mentioned in section 102, “a person 
residing in, or being in charge of, the place.” 
Strictly speaking, then, only persons entitled 
as of right to be present at a search are 
persons residing in or in charge of the place, 


and when that view is applied to the facts 
of the present case, it is evident that the 
majority of the accused were not entitled as 
ot right to be present at the search. Ab a 
matter of practice it is doubtless desirable 
that any person against whom an inference 
may be drawn from the fact of certain articles 
bemg found in a particular place should have 
an opportunity of being present at the 
search, but if it is proposed to draw an 
inference against the bona fides of the Police 
in respect of a search on the ground that 
the provisions of the law have not been 
complied with, it must be shown that those 
provisions have been ignored, and such an in¬ 
ference will not he justified from a more failure 
to exercise a wise discretion. In the pre¬ 
sent case, however, it is quite clear that some 
one or more of the accused were in fact 
occupants of the hut, so that if they were 
improperly excluded there has been an 
ignoring of the provisions of the law. 

Jati.i says that the accused were taken 
out of the room and kept near the south 
door, that is the door facing the machan. 
He evidently intends to suggest that they 
were in such a position as to be able to see 

what was happening. In cross-examination 

he gives the reason for the removal to be 
that the presence of respectable witnesses 
made it ^ unnecessary to keep them in the 
room. Sashi, being the person who had then 
removed, is the proper person to give the ' 
explanation. The reasou he gives is that 
there was not sufficient room in the hut 
and says they were standing in the passage 
between the hut in front of the door. Durga 
says they were taken to the west of the 
west wall. Lalit says they were taken out 
but he did not see where they were taken to! 

Taking these statements together it may 
I think, be fairly inferred that they were 
taken to a place from which they were not 
in a position to see what occurred It is 
possible that it was not Sashi, but the con¬ 
stables who were in charge of the accused 
who removed them from the door-way to the 
west of the hut, but I think Sashi ought to 

have taken steps to see that they were not 
removed. 

It is suggested that they might have been 
taken into the east room and so en- 
abled to watch the proceedings from the 
opening between the two rooms. Neither 
of the Police Officers was asked why they 
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were not taken there and if they had been taken 
there, the suggestion would doubtless have 
been made that considering the position 
of that opening they were not able to see 
anything. 

If the dimensions of the hut are con¬ 
sidered it will be seen that Sashi’s estimate 
that there was nob sufficient space in the 
west room for them is reasonable. The west 
room measured 13 ft. by 8 ft. and the machan 
took up 8 ft. by 6 ft., leaving an ample space of 
only 8 ft. by 7 ft. In this space were three 
search witnesses and three Police officers, for 
the Inspector was also there, and it does not 
need much imagination to realize that there 
was very little space left. 

Another consideration must also not be 
lost sight of, two of the search witnesses 
were Mukhtears, the third, Jadu Babu, is 
described as a Civil Court Commissioner. 
These witnesses doubtless knew their busi¬ 
nesses and were not likely to be imposed 
upon. 

To my mind the removal of the accused 
ought to be attributed to an error of judg¬ 
ment, and it must be remembered that it 
was an error of judgment shared in also 
by the Inspector as being the senior officer 
present, against whom not only has no 
suggestion been made, but it has been made 
a grievance that he was not examined as 
a witness, for it is suggested that he, having 
formerly been a Pleader and above suspicion, 
would have materially assisted the defence 
if called. However, the fact remains that 
the accused were not present at the search, 
and for that reason the evidence of finding 
of articles requires careful scrutiny. My 
learned brother has given reasons, in which 
I concur, for holding that the masks 
were not introduced by outside agency and 
that the two important documents, Exhibits 
XVC and XXA, were genuine documents. 

The grievance of exclusion of the accused 
from the hut at the search is one which in 
regard to the earlier stages of the proceed¬ 
ings may fairly bo termed unsubstantial, 
for it is not disputed that the bundle 
containing two revolvers aud a shirt, in 
the pocket of which a mask was subse¬ 
quently found, aud a hammer were found 
above the ceiliug, or that a gun was found 
under the machan. As regards these things 
the contention is that, whether put in the 
places where they were found by the Police 


or by somebody else, the aocused knew no¬ 
thing about them. 

When an article is found in a man’s house 
the ordinary presumption is that he, as 
owner of the house, is aware of its existence. 
This is subject to the qualification that no 
other person has access to that particular 
place. It follows that if the house is in 
the occupation of more persons than one 
having access to the particular place, there 
is no presumption against them individually 
that they have put the article where it is 
found ; though if it be proved that an 
article has been for a considerable period 
of time in a place to which all have 
frequent access, it might reasonably be 
presumed that all were aware of its 
existence. These propositions depeud on 
ordinary common sense and do not require 
any authority to support them. Applying 
them to the present case the position is 
this. If it is shown that these artioles 
could not have been introduced above the 
ceiling or beneath the machan from outside, 
there will be a presumption that some 
one or other of the persons using the hut 
put them where they were found, but 
there will not b6 a presumption as against 
any particular individual if the hut is used 
by more than oue person. It, therefore, 
becomes necessary to examine the possibility 
of the introduction of these things by outside 
agency. 

[His Lordship considered the evidence on 
the record and agreed with Woodroffe, J., 
and thus concluded:] 

The next stage in the proceedings, after 
the finding of the bundle and hammers 
and the clothes on the machan , was the 
examination of the contents of the pockets 
of the clothes after the arrival of the 
Additional Magistrate, who had been pre¬ 
ceded by Mr. Wat ling—in fact it was Mr. 
Watling who sent for the Additional Magis¬ 
trate and the Additional District Superintend¬ 
ent of Police, and much argument has 
been devoted by all the learned Counsel 
appearing for the appellants as to the in¬ 
terval of time that elapsed bet ween the arrival 
of Sashi and the arrival of Mr. Watling. 
The arguments are based on the estimate 
of the times giveu by the different 
witnesses when the various steps were 
taken. It is urged that no explanation is 
given of what was doue during If hours, 
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The estimates of time given by the different 
witnesses naturally vary somewhat, and it 
is impossible to suppose that men who 
have been suddenly called from bed will 
have any very clear idea of what the time 
was. Mr. Sinha, for the Crown, has 
argued that the interval was not more 
than about hour to J hour, i.e. % from the 
time when the Inspector left to call Mr. 
Watling till the arrival of the latter. 
Considering the time that has been taken 
I do not think it makes very much differ¬ 
ence whether it was f hour, an hour, or If 
hours. 

The argument is this. Sashi, having 
found the revolvers, etc., and the clothes 
must have done something in the interval 
before Mr. Watling came ; as it has not 
been stated what was done, an inference 
must be drawn against the prosecution 
that the Folice were up to no good, or at 
any rate that the absence of an explana¬ 
tion as to what was done rouses such an 
amount of suspicion that no reliance can 
be placed on the subsequent finding of the 
papers, Exhibits XVC and XXA,and of the 
masks. 

Mr. Sinha’s suggestion is that what was 
uppermost in the minds of Sashi and Jatin 
was the nature and condition of the olothes, 
for the circumstances showed that the 
accused found on the machan with wet 
clothes were out for no good purpose, and that 
they had no idea of the possible contents of 
pockets at that time, but thought only of 
showing the clothes as they found them to 
the superior authorities. 

It seems to me to be futile to speculate 
as to what were the motives of the two 
Police Officers when not a single question 
has been put to them, the only persons 
who could state them, touching the point. 
It is suggested that that was a point which 
it was the duty of the prosecution to clear 
up. Now, not only is the argument based 
on a false premise that the Police Officers 
must have been doing something, but it 
is obvious that if the argument is to 
have any force it must be clear that the 
circumstances were such as to throw on 
the prosecution the duty of giving an expla¬ 
nation. 

In cross-examination no stress was laid 
on’ the lapse of time and it was not sug¬ 
gested by a single question that there was 


a pefiod for which some account should 
be given. And if the cross-examination 
does not even lay the foundation of a sug¬ 
gestion that there is a period for which 
an account ought to have been but has not 
been given, an Appellate Court ought not, 
in my opinion, to pay any attention to 
suggestions made for the first time in 
appeal. If there is anything in the evi¬ 
dence which on the face of it requires 
explanation, the absence of an explanation 
may reasonably give rise to adverse com¬ 
ment, and an accused is entitled to the 
full benefit of the want of explanation of a 
circumstance which prima facie requires 
explanation. But the very argument that 
there has been no explanation implies the 
suggestion that something ought to have 
been done other than what was done or 
what appears on the evidence to have been 
done. That, it is suggested, was accord¬ 
ing to the evidence nothing. Of the 
various Counsel to whom I put the ques¬ 
tion what did they suggest ought to have 
been done, one alone had a suggestion to 
make ; it was that the clothes ought to 
have been examined. Now, I have Dot the 
slightest doubt that if the two Police 
Officers had examined the clothes and found 
the masks and papers, the comment would 
have been that their haste was evidence 
of dishonesty and that in view of the 
fact that the Inspector had gone to call 
the District Superintendent of Police, they 
ought to have waited. In a case like this it 
is impossible for the Police to do anything 
which will not be attacked and it is impos¬ 
sible to say, in view of the fact that their 
actions are so frequently subjected to 
hypercritical comment, that it would have 
been wiser to pursue one course rather than 
the other. 

****** 

I agree that accused Aditya Charan Dutt 
and Thakur Das Pal should be acquitted and 
the convictions and sentences of the rest of 
the accused affirmed. 
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caloutta man court. 

Criminal Revision No. 1986 of 1913. 

January 16, 1914. 

Present :—Mr. Justice Holm wood and 
Mr. Justice Sharfuddin. 

MANINDRA CHANDRA GHOSE — 

A coos ed —Petitioner 

versus 

EMPEROR— Opposite Part?. 

Jurisdiction oj Magistrate —Issuing warrant—Acting 
on advice of Crown's Law Officers — Jury—Verdict — 
Repugnancy, if justifies gnashing of conviction — 
Opinion of Judge, how to he weighed. 

Two persons woro tried for murder but acquitted. 
It was alleged that there were three co-conspirators, 
of whom the petitioner was one. A. warrant was 
issued against tire petitioner which was ro-called. 
Subsequently the District Magistrate, on the advice 
of the law officers of the Crown that the case against 
the petitioner could go on on the evidence, again issued 
a warrant against the petitioner: 

Held , that the District Magistrate had jurisdiction 
to issue the warrant. 

The repugnancy in the verdict of a Jury in India 
is not in itself sufficient to justify the quashing 
of a conviction. The technicalities, which are 
borrowed from the English Law and founded on 
ideas as to tho sacred character of a vordict bv a 

W 

Jury whose findings of fact are unknown, cannot be 
imported so as to give such a character which by tho 
express provisions of law, does not attach to Jury 
verdicts in this country. 

Romesh Chandra Ranncrjec v. Emperor , 23 Ind. 
Cas 985; 18 C. W. N. 493; 4t'C. 350, relied upon. 

In this country, tho opinion of tho Judge is to 
bo weighed by tho High Court in exactly tho same 
balance as the opinion of tho Jury. 

Rale praying that the proc3ediags taken 
against the petitioner now pending trial in 
the Court of the Deputy Magistrate of 
Hooghly may be quashed. 

Mr. Norton , Counsel, Babus Manmatha 
Nath Mukherjee and Jyotish Chandra Razrah , 
for the Petitioner. 

Mr. Orr , Deputy Legal Remembrancer, for 
the Crown. 

JUDGMEN T.—This was a Rule calling 
on the District Magistrate of Hooghly to 
show cause why further proceedings for 
conspiracy to commit murder against the 
petitioner, Manindra Chandra Ghose alias 
Binoo, should not be stayed on the ground 
that the two alleged e>conspirators having 
been acquitted there is no p >ssihi 1 ity of 
a eon viotiou being obtained against the 
alleged conspirator who now stands alone, 
and upon the other grounds mentioned in 
the petition. 


As regards the specific ground which is 
first mentioned in this Rule it has not 
been argued before us and it is clear that 
there is no charge of conspiracy at present 
against the petitioner, and the fact that 
there was an acquittal of the other two 
would not conclude the matter, inasmuch as 
there are two persons named as conspirators 
who have not yet been tried and it is 
stated that others unknown also conspired, 
so that the ground that the petitioner is 
the only alleged conspirator remaining can 
no longer be sustained. 

We, therefore, turn to the grounds which 
were actually taken by the learned Counsel 
in the petition. The first was that the 
warrant against the petitioner having been 
re called and there being no fresh materials 
for inquiry in the matter the issue of 
warrant again against the petitioner was 
illegal, that is to say, that the proceedings 
are without jurisdiction. The answer to 
that is that the proceedings are not as 
the petitioner appears to have imagined 
from paragraph 14 of the petition re¬ 
instituted by the complainant,' Monmohan 
Ghose, but they were re-instituted by the 
officer in charge of the Hooghly Police 
station under the direction of the District 
Superintendent, of Police, who could not 
appear himself but who had been instructed 
by the District Magistrate on the advice of the 
law officers of the Crown that this case can go 
on on the evidence. We do not. desire to 
ex pi ess any opinion upon this evidence, whe¬ 
ther it is sufficient, or not, but it. certainly 
gave jurisdiction to the District. Magistrate 
to fake cognizance of the case, if on taking 
legal advice he was of opinion that the 
evidence brought the accused within the 
purview of the law. Of the jurisdiction 
of the District Magistrate to take these 
proceedings there can be no doubt, and it 
is the District. Magistrate and not the 

complainant who has reconstituted these 
proceedings. 


then as regards the second ground that 
the case for the prosecution in the previous 
tiial was one of conspiracy between two 
youths, who have been acquitted, and the 
piesent. accused, and that, charge having 
failed the present, proceeding onght not 
to he allowed to go on, this has been 
atgued by the learned Couusel from the 
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point of view that the opinion of the 
Jui*y in this country necessarily covers the 
whole of the indictment and has the same 
sacrosanct character that such a verdict 
has in England. This doctrine has very 
recently been dealt with in the case of 
this Court by Woodroffe and Beachcrofb, 
JJ M in Romesh Ohandra Baner,ee v. Emperor 
(I) and we may express our cincurrence 
with the view expressed by Mr. Justice 
Beachcroft where he says: —“ The repugnancy 
in the verdict of a Jury in India is 
not in itself sufficient to justify the quashing 
of a conviction and that the technicalities, 
which are borrowed from the English 
Law and founded on ideas as to the 
sacred character of a verdict by a Jury 
whose findings of fact are unknown, cannot 
be imported so as to give such a character 
which by the express provisions of law 
does not attach to Jury verdicts in this 
country.” However that may be the Jury 
certainly did not and could not have formed 
any opinion, much less expressed it, as 
regards the case of the present petitioner 
who was not before them. But it is argued 
that the evidence is precisely the same 
against him as against the others. The 
learned Deputy Legal Remembrancer ap¬ 
pearing for the Crown has shown us that 
this is not so. There is distinct evidence 
against the present petitioner, and the 
fact that the wounded man did not 
satisfactorily identify the two youths does 
not, in our opinion, in aDy way affect the 
identification which he made or may not 
have made of the present petitioner, 
because that was a matter whioh was not 
in any way before the Jury and has never 
been adjudicated upon. It may be, as 
the learned Deputy Legal Remembrancer 
has told us, that he had better knowledge 
of the present accused, or he had better 
opportunities of seeing him. We have not 
purposely gone into the evidence because 
we do not wish in aDy way to prejudge 
the case. But it is clear that the evidence 
as regards the identification of one person 
may be quite different to that as regards the 
identification of two others, even although 
it proceeds from the mouth of the same 
witness, and the learned Judge clearly stated 
that the identification of these two youths 

(1) 23 Ind. Cas. 985; 18 C. W. N. 498; 41 0- 350. 


showing that the crime was committed 
by these two youths appeared to him to 
be weak, and on that ground he agreed 
with the Jury in acquitting the accused. 
In this country the opinion of the Judge 
is to be weighed by this Court in exactly 
the same balance as the opinion of the 
Jury. Where the Judge has expressed a 
clear opinion and the Jury has expressed 
none it would be, in our opinion, an un¬ 
warrantable thing for us to interfere with 
the ordinary course of justice in a case of 
this nature. 

Then the further ground that is taken is 
that there being no suggestion at any 
stage of the two previous trials that any 
particular accused was responsible for the 
offence, the present proceeding ought not 
to be allowed to go on. This particular 
grouud has not been urged before us by 
the learned Counsel, but it is necessary to 
glance at it, for this reason that at present 
the proceedings against the petitioner to 
which he has to answer come under 
section 307 read with section 34, Indian 
Penal Code, and section 34 does not involve 
abetment and, therefore, does not imply 
any conspiracy and does not require proof 
that any particular accused was responsible 
for the commission of the actual offence. 

The fourth ground stated in the peti¬ 
tion refers to the unanimous verdict of 
the Jury of not guilty on all charges against 
the two youths who were formally on 
their trial and the Judge having held that the 
evidence of identification was weak and 
there being no suggestion that auy new 
or further evidence would be available, the 
proceedings are fit to be quashed. We 
have already dealt with this above and 
there is no need to say anything further. 

The last ground is as to the nature of 
the evidence, which we decline now to go 
into, and also upon the opinion of the Civil 
Surgeon, which is referred to in the petition 
and which we may at once say relieves the 
petitioner of any necessity of showing that 
he had not certain marks of injury on his 
person which might have been caused by 
the explosion of a gun. That portion of 
the evidence, if it was ever seriously put 
forward, seems to have entirely broken down 
and, no doubt, will not again be revived; 
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but this is a very minor point and has 
nothing to do with the other considerations 
which we have already set out. 

Having given this case our most careful 
consideration we are of opinion that it 
would not be in any way justifiable to 
interfere with the ordinary course of justice 
at the present stage of the proceeding. We, 
therefore, direct that this Rule be discharged 
and the proceedings do continue from 
the point they had already reached. 
The petitioner will remain on the same 
bail. 

Rule discharged. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 314 op 1913. 

Present :—Mr. Lindsay, J. C. 

SURAT SINGH —Accused—Appellant 

versus 

EMPEROR— Prosecutor — Respondent. 

Penal Code (Act XLV of I860,), s. 395— Dacoity _ 

Circumstantial evidence—Pointing out place ivhero 
stolen property found. 

Whoro the sole evidenco against a person charged 
with an offence under section 395, Indian Penal CtTde 
consisted of tho fact that the accused had pointed 
out tho place whoro somo remains of the stolen pro¬ 
perty wore found: 

llcld , that the above circumstantial evidence was 
not snlliciont to show that the accused had committed 
tho offence, inasmuch as it did not exclude other 
theories compatible with his innocence. 

Queen-Empress v. Qobinda , 17 A. 570, referred to. 

Appeal against the order of the Sessions 
Judge, Hardoi, dated 8th September 1913. 

Mr. Bhattacharji , for the Appellant. 

The Qoveryimenl Pleader , for the Crown. 

JUDGMENT.—Surat Singh, the appellant, 

has been convicted on a charge of dacoity 
in the Court of the Sessions Judge of 
Hardoi and has been sentenced to five 
years’ rigorous imprisonment. The evidence 
for the prosecution shows that on the 6th 
of June last four persons Ram Dayal, Ram 
Charau, Mul Chand and Bachwa Clrnmar went 
to Sandila. Ram Dayal is the agent, of 
one Put-tu Lai and the object, of his journey 
to Sandila was according to his story to 
receive a sum of money from one Salamat. 
Ali, who was redeeming a mortgage which 


had been executed in favour of Puttu Lai. 
The money was not paid at Sandila, inas¬ 
much as there was some dispute between 
Ram Dayal and Salamat Ali as to the 
registration of the receipt for the money. 
These people returned home, three of them 
in a cart, while the other Mul Chand was 
riding a pony. When they reached close 
to the village of Musalmanabad after night¬ 
fall they were attacked by a number of 
persons and were beaten and robbed. Ram 
Dayal is said to have lost some Rs. 10 and 
Rome papers and articles of clothing. The 
others lost various articles of small valae. 
lr. is stated that the dacoits had been ex¬ 
pecting these people, for it is said that they 
enquired where the money was which Ram 
Dayal was to receive from Salamat Ali at 
Sandila on that day. A report of the affair 
was made at the Police station that night 
by Laltu, the Chauktdar of Kebli, the village 
in which these people live. The dacoity 
was described in general terms, but. no 
names of any persons said to have been 
concerned in it were mentioned. Laltn's 
story is to the effect that before he went 
off to the Thana to make the report he saw 
all the four persons who had been attacked, 
but. none of them was able to give him any 
intelligent account of what had taken 
place. A Police Officer arrived on the scene 
the next day and proceeded to record 
certain statements. Ram Charan, one of 
the men who were attacked, having beeu 
rather severely wounded, was sent to 
hospital at. Hardoi. On the 10th of June 
the accused appellent. Surat Siugh is said to 
have taken the Police and various other 
people to a spot some considerable distance 
from the scene of the dacoity, where he 
pointed out the remaiu of a fire aud some 
pieces of burnt papers and clothing and it is 
said that these papers and pieces of clothing 
were identified as the remains of some of 
the property which was stoleu on the 
night, of the 6th of June. Snrat Singh 
was arrested in connection with this charge 
and also another man, named Gaya Din 
Llmmar, who has been convicted in this case 
but whose appeal is not. before me at pre¬ 
sent. borne other arrests were also made 
and on the 23 1 d and 25th Juue certain 
identification proceedings were held in the 
Jail at Hardoi. On that occasion the 
witness, Ram Dayal, is said to hay© identified 
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both Surat Singh and Gaya Din. Mill 
Chand recognised Gaya Din only, while 
Baohwa recognised nobody. Ram Charan, 
who was unable to attend at the Jail on the 
23rd of June, is said to have identi6ad 
Surat Singh in Jail on the 25th. So far 
as direct evidence is concerned implicating 
the accused appellant we have only the 
statements of these four witnesses Ram 
Dayal, Ram Charan, Mul Chand and Bachwa. 
Bachwa’s evidence does not incriminate the 
appellant, nor does that of Mul Chand. As 
for the statements of Ram Charau and Ram 
Dayal the Sessions Judge discarded them as 
being absolutely unreliable. He believed 
that both of these persons kuew Surat Singh 
vary well and could have identified him 
and named him immediately after the 
dacoity, had they seen him taking part in 
it. He was of opinion that no reliance 
could be placed upon the identification which 
these two witnesses made in the Hardoi 
Jail. In short he discarded their evidence 
as being entirely false. The only evidence, 
therefore, to conuect Surat Singh with this 
crime is to be found in the circumstance 
that on the 10th of June he took the Police 
and certain people to a spot some miles 
away from the scene of the dacoity and 
pointed out some charred pieces of paper 
and clothing which were recognised as 
remaius of the property stolen at the time 
of the dacoity. Three witnesses deposed to 
this incident, one of them being Surji Singh 
who is Surat Singh’s own cousin. Accord¬ 
ing to the note made by the learned Judge, 
Surji Singh was trying to save the accused 
by saying as little against him as possible. 
According to Surji’s account Surat Singh 
had been under arrest since the day after 
the dacoity. Shaukat, another witness, can 
only depose that Surat Singh led the public 
to the spot in question and pointed out the 
things. The Sub-Inspector Muhammad 
Husain gives evidence to the same effect. 
He says that he searched Surat’s house on 
the morning of the 8th of June but found 
nothing incriminating there. Surat Siogh 
himself appeared on the scene a few hours 
after the search. It would seem that the 
reason for searching Surat Singh’s house 
was not that Surat Singh himself had 
been named to the Police, but because one 
of the complainants had stated that among 
the daooits he had recognised a man whom 


he had seen frequenting the house of Surat 
Singh. Surat Singh, it may be noted here, 
was placed before a Magistrate on the 
12th of June for the purpose of having 
his confession recorded. He refused, how¬ 
ever, to make any statement end represented 
to the Magistrate that the Police had been 
putting pressure upon him. The only other 
witness whose evidence incriminates Surat 
Singh is Nasir-ud-din who is a Ziladar. 
According to his story on the 8th of 
June Surat Singh approached him and 
asked him to procure some alibi evidence. 
His story is that Surat Singh represented 
that be was afraid that people would 
implicate him in this charge of dacoity. 
He wanted evidence to show that on the 
night of dacoity he was absent at Sandila. 
The witness goes on to say that he asked 
Surat Singh if he had taken any part in the 
dacoity. Surat Singh’s answer was that he 
had not. The question is whether this evi¬ 
dence is sulficient to establish that Surat 
Singh took part in this dacoity. It has been 
argued on behalf of the appellant that the 
evidence falls short of establishing his guilt. 
One of the assessors was of opinion that the 
evidence was too vague to convict on. The 
other assessor, who is described by the 
learned Judge as an unintelligent person, 
agreed with his fellow-assessor. After 
carefully considering the evidence relating 
to the discovery of these pieces of burnt 

paper and clothing I have come to the con¬ 
clusion that the appeal should be allowed. I 
do not think there was sufficient evidence to 
justify the conclusion that Surat Singh was 
necessarily concerned in this crime. The 
learned Counsel has referred to a judgment 
of the Allahabad High Court reported as 
Queen-Empress v. Gobinda (1), i n which it 
was held that where the sole evidence 
against a person charged with an offence 
under section 411 of the Indian Penal Code 
consisted of the fact that the accused had 
pointed out the place where some of the 
stolen property was concealed in the field 
of another person, this was not in itself 
sufficient evidence to support a conviction 
under that section. Applying the same 
principle here it seems to me that it can¬ 
not be said that there is sufficient evidence to 
show that Surat Singh committed an offence 
under section 395 of the Indian Penal Code 
Cl) 17 A. 576. 
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The circumstantial evidence such as it is 
does uot exclude other theories which are 
compatible with the innocence of the appel¬ 
lant In this view of the case I allow 
the appeal, set aside the conviction and sen¬ 
tence and direct that the accused appellant 

..0 ">«-»• irpeal 


ALLAHABAD HIGH COURT. 

Criminal Revision Application No. 671 or 

1913. 

December 22, 1913. 

Present:— Justice Sir George Knox, Kt., and 

Mr. Justice Tudball. 

BASHIR HUSAIN— Applicant 

versus 

at t HUSAIN and others—Opposite Party. 

rrvninal Procedure Code (Act V of 1898), a. 192- 
Tmnsfer -Sub-Divisional Magistrate, whether empower - 
ed to transfer case referred to him for trial. 

A Sub-Divisional Magistrate, to whom a case lias 
Wn referred for trial by the District Magistrate, has 
no nower to transfer it to any other Magistrate who 
may happen to be subordinate to him. 

Application in revision against an order ot 
a Sub-Divisional Officer of Moradabad 
transfering a case to another Magistrate. 

PACTS are sufficiently stated in the 

following order of 

J._This case was called upon a 

perusal ’of the quarterly statement. The 
offences charged were offences under sec- 

tions 426 and 323 of the Indian Peual 
Code and section 24 of Act I of 1871. 
The case was instituted upon a complaint 
in writing in the Court of Thaknr Hauuman 
Singh, Magistrate of the First Class, who 
at the time was Sub-Divisional Magistrate 
of Amroha. He examined the complainant, 
and by virtue of the powers vested in 
him under section 192, clause (1) of the 
Criminal Procedure Code, lie transferred 
the case for trial to Babu Bir Narain 
Singh, Magistrate of the second class, 
subordinate to him. Before Babu Bir 
Narain Singh could try the case he was 
transferred and under orders of the District 
Magistrate, dated the 30th of November 
1912, all cases pending before him went 
back to the Court of the Sub-Divisional 
Magistrate of Amroha. There is nothing 
on the record to show under what powers 
this order of transfer was made. The 
officer in charge of the Sub Division of 
Amroha was at this timo Mi. Fauna Lai, 


who transferred the case for " trial to 
Chaudhri Dharara Singh, Special Magis¬ 
trate of Kanth, a Magistrate subordinate 
to the officer in charge of the Sub-Division 
of Amroha. An important question arises 
here, whether Mr. Pauna Lai had powers. 
to make this order of transfer. It appears 
that, he was not empowered by the Dis¬ 
trict Magistrate to transfer the case to 
any other specified Magistrate in his Sub- 
Division. Orders of transfer have of late 
been frequent in the District of Moradabad. 

In a previous case. Criminal Revision No. 
665 of this year, I had before me a case 
in which transfers were made no less than 
nine times from Court to Court before it 
was decided. The question is of some im¬ 
portance and I direct that the papers be 
laid before the Hon’ble the Chief Justice 
in order that the question may be considered 
and determined by a Bench of two Judges. 

It is a case in which the Publio Prosecutor 
should appear on behalf of the Local 
Government. 

Mr. Wnllach, (Offg. Government Advocate), 
for the Crown. 

JUDGMENT.—Iu this case the accused 
came first before the Court of Thakur 
Hanuman Singh, who at the time was the 
Sub Divisional Magistrate of Amroha. 
Thakur Hauumau Siugh took cognizance 
of the case and then transferred it for trial 
to Babu Bir Narayan Singh, a Magistrate 
subordinate to him. Before Babu Bir 
Narayan Singh conld try the case he was 
transferred. There is no formal order on 
the record, but we are told that on Babu 
Bir Narayan Singh’s transfer the District 
Magistrate under an order, dated the 30th 
of November 1912, transferred all oases 
pending before the Court of Babu Bir 
Narayau Singh, which had ceased to exist, 
to the Court of Mr. Pauua Lai who at the 
time was the Sub-Divisional Magistrate of 
Amroha Among the yases so transfeired 
was the present case. Mr. Panna Lai, in an 
explanation furnished by him, says that as 
the case was a petty one he transferred 
it. for trial to Chaudhri Dharam Singb, 
Special Magistrate of Kanth and a Magis¬ 
trate subordinate to the Sub-Divisional 
Magistrate of Amroha. When this case 
tiist came before this Court it seemed 
doubtful whether Mr. Pauna Lai had power 
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to make this last order of transfer. We 
asked the Public Prosecutor to appear in 
the case, and after hearing him we are 
confirmed in the opinion that this last order of 
transfer was ultra vires. When a District 
Magistrate has referred a case for trial to a 
Sub-Divisional Magistrate, the latter has no 
power to transfer it to any other Magistrate 
who may happen to be subordinate to him. 
This case was specially called up because 
frequent cases of transfer from other districts 
and specially from this district have lately 
come before this Court, and in some cases 
transfers have been so frequent and have 
caused such extraordinary delay as to 
amount practically to a denial of justice. 
We might have set aside the proceedings 
before the Special Magistiate of Kanth 
as void, but we do not think it necessary to 
exercise our powers in this particular case 
and, therefore, we make no further orders. 
Let the record be returned. 

Record returned. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 240 of 1914. 

April 24, 1914 

Present :—Mr. Justice Chamier. 

EMPEROR— Applicant 

versus 

GANGA —Opposite Party. 

Criminal Procedure Code (Act V of J898) «. 438— 
Power of District Magistrate to make reference to 
High Court in cases tried by Sessions Judge. 

It is very much doubtful whether a District Magis¬ 
trate is entitled, as a matter of law, to make a refer¬ 
ence to the High Court for enhancement of sentence 
in a case tried by a Sessions Judge. Even if he is so 
entitled, the procedure is extremely inconvenient. 

Emperor v. Krishnaji Shyam Rao,6 Bom. L. R. 1099; 
1 Cr. L. J. 1115; Queen-Empress v. Zor Singh, 10 A. 
146, A. W. N. (1888) |5; Emperor v. Jamna Bai, 28 
A. 91; 2 A, L. J. 589; A. W. N. (1905) 198; 2 Cr. L. J. 
516, referred to. 

Reference made by the District Magistrate 
of Moradabad as per his letter No. 920, dated 
27th March 1914. 

JUDGMENT.—This is a reference by the 
District Magistrate of Moradabad in which 
he recommends that the sentence of five 
years* rigorous imprisonment with ninety 
days in solitary confinement passed on Ganga 
Ahir should, be enhanced. The case was 
tried by the Assistant Sessions Judge to 


whom it was transferred by the Sessions 
Judge. The District Magistrate in the first 
instance, in accordance with the procedure 
followed in cases tried by Subordinate Magis¬ 
trates, sent the record to the Sessions Judge 
with the request that the case might be for 
warded to the High Court with a recommenda- 
tion that the sentence should be enhanced 
The Sessions Judge declined to send the oase 
to the High Court. The District Magistrate 
has accordingly submitted the case direct to 
this Court. The question whether this can be 
done has arisen on several occasions. It arose 
in a case which was in my hands as Govern- 
ment Advocate several years ago. This 
Court, while declining to hold that the 
District Magistrate was not entitled, as a 
matter of law, to submit the case to the High 
Court observed that the procedure adopted 
was inconvenient and declined to interfere 
In the two reported cases Queen-Empres's 
Y 'f 0T U) and Emperor v. Jamna Bai 

(2) , this Court observed that, as ageneial 
rule it would not entertain a reference from 
a District Magistrate which had for its objeot 
the enhancement, of a sentence passed by a 
Sessions Judge as a Court of appeal The 
remarks made by Banerji and Richards JJ j n 
the judgment in the latter case apply equally 
well to the present case. They said: “\V e 
do not think (bat the Legislature by using 
the words or otherwise’ in section 438 in- 
tended to confer upon a Magistrate the 
power to question the propriety of an 
order of a Sessions Court and make a re- 

ference to this Court upon that ground ** The 

Bombay High Court seems to take the same 
view m the matter. See Emperor v Krishnaji 
Shyam Rao(S) in which the order passed 
by the Sessions Judge was an appellate 
order. 1 doubt very much whether the Dis 
triot Magistrate is entitled, as a matter of 
law, to make this reference; but assuming that 
he is so entitled, I thiok it is extremely in- 
convenient that the District Magistrate should 
be allowed to critioise an order of a Court 
superior to him in this way. In the present 

case it seems that the District Magistrate 

having failed to induce the Sessions Judge to 
send the oase to this Court, asked the Com¬ 
missioner of the Division to send the case 
(I) 10 A. 146; A. W. N. (1888) 5. 

Ci (2 r, 2 j. tie. 1 ' 2 A ' L ‘ J ' 589: A w - N - (1903 > 198; 2 

(3) 6 Bom. L. R. 1099; 1 Cr. L. J, H 15 , 
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up to the Local Government with a view 
to having 1 the case brought to the notice 
of this Court by the Government Ad¬ 
vocate, but the Commissioner declined to 
do so. It is quite clear that this Court 
ought not to interfere in a case of this kind 
except for special reasons. There appear to 
be no special reasons in the present case, all 
that can be said is that the sentence inflicted 
is somewhat lighter than is generally in¬ 
flicted in a case of this kind. In the cir¬ 
cumstances I decline to interfere. Let the 
papers be returned. 


MADRAS HIGH COURT. 

Criminal Revision Cases N 03 . 741 and 742 

of 1914. 

April 17, 1914. 

Present :—Mr. Justice Wallis and Mr. Justice 

Sadasiva Aiyar. 

DESIKACHARI and another—Petitioners 

versus 

EMPEROR — Respondent. 

Madras City Police Act fill of 1888^, ss. 43, 40, 
47 — Gambling —Gaming materials found on premises — 
Presumption. 

The presence of curds, collators ami so-called hundi 
boxes on the premises, is a strong presumption tlmt 
it is used as a common gaming house niul tho owner 
of it when ho makes a protit out of it is presumed 
to keep a common gaining house and tho persons 
present on tho spot are guilty of gaining, in tho 
absonco of rebutting ovidenco. 

Petitions, under sections 435 and 439 of 
the Criminal Procedure Code, praying tho 


High Court to revise the conviction and 
sentence passed by the Presidency Magistrate, 
Egmore, Madras. 

Mr. V. N. Kuppu Row, for the Petitioner 
in Criminal Revision Case No. 741 of 
1914. 

Mr. 7?. Sadagopa Ohariar , (with him 
Mr. 0. A arasimhachariar ), for Petitioner in 
Criminal Revision Case No. 742 of 1914. 

ORDER.—The faetthat cards and cDunters 
and so-called Hundi boxes were found on the 
premises raises a presumption under section 
43 of the City Police Act that the premises 
were used as a common gaming house, and 
the evidence of habitual gaming going on 
there strongly supports this presumption. 
As regards the charge under section 45 
against the first accused of keeping a com¬ 
mon gaming house, there is evidence that 
the accused No. 1 derived a profit from the 
gaming that went on there. The accused says 
the collections were credited to the club, 
but there are no accounts to support this 
for a long time before tho visit of the 
Police. As regards the other accused who 
are charged under section 46, a presumption 
of guilt arises from their presence under 
section 43, but we think this is sufficiently 
rebutted in the case of the third accused. In 
these circumstances wo acquit the 3rd 
accused and decliue to interfere in revision 
with the conviction of the other accused. We, 
liowevers, reduce the fiues of the accused 
other than 1 aud 2 from Rs. 30 to R 9 . 10 each. 
The balance, if recovered, will be refunded. 

Fine reduced . 
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Abandonment— Question of fact — Raiyat exe¬ 
cuting usufructuary mortgage of holding- Raiyat 
continuing to pay rent—No intention of leaving 
village 54S 

-- by tenant of hailing —Question of in¬ 
tention. 

The question, whether in any individual case 
there lias been an abondonment by a tenant of 
his holding, is a question to be deternr'ned upon 
the facts of each case. Mauadeo Pershad v. Durgi 

Sahux 363 

--Of decree -Power of Court — 

Decree not lepresenting true intention of Court 

— No necessity for filing review 4 i 9 

Abduction or kidnapping* —Minor girl 

leaving her husband’s house of her freewill 

473 

Account stated —Stated account found to be 

forgery —If suit may be altered to one on account 
btated in previous year— Limitation — Acknowledg¬ 
ment of liability — Letter saying writer will sign after 
looking into account—Limitation Act (IX of 1 90s), 
s. 19. 

Where a suit was brought on an account stated in 
a particular year and not on an open account, and 
it was found that the account stated was a forgery, the 
suit could not be altered to one on the account stated 
in the previous year. 

*'• here a letter merely sa vs that the writer after 
looking into the account will sign it: 

Cl' it is notan acknowledgment of liability on 
an account stated; 

(2) assuming that it i3 an acknowledgment cf 
liability to pay whatever may be found due when 
accounts have been properly taken between the 
parties, it is not an acknowledgment of liability to 
pay the amount stated to be due iu the hatcliitta of a 
particular year. Biiairo Prashad v. Gajadhar 
Prasha d 587 

Acknowlcdgmsnt. See Limitation Act, 
1908, s. 19. 

Acquiescence. See Contract Act, s. 39. 

Acquisition of right by District Board over¬ 
land adjacent to road, how to be made 475 

ACTS-GENERAL. 

Act 1859—XIII. See Workmen’s Breach or Con¬ 
tract Act. 

— 1859— XIV. See Limitation Act. 

- 186C-XLV. See Penal Code. 

•— 1865 —X. See Succession Act. 


ACTS-CEXERAL—concld. 

Act 18C5 XV. See Parsi Marruge and Divorce 

Act 

- 1867 — XXV. See Press Act. 

- I860-IV. See Divorce Act. 

- 1870—VII. See Court Fees Act. 

- 1872-1. See Evidence Act. 

- 1872— IX. See Contract Act. 

- 1877—1. See Specific Relief Act. 

- 1877 —III. See Registration Act. 

- 1877— XV. See Limitation Act. 

- 1879 — XVIII. See Legal Practitioners Act. 

- 1881—V. See Probate and Administration 

A CT. 

- 1881—XXVI. See Negotiable Instruments Act. 

- 1882—IV. See Transfer of Property Act. 

- ] 882 — V’ f . See C o m pa n ies A ct. 

- 1882 -XIV. See t iviL Procedure Code. 

- 1882—XV. See Presidency Small Cause 

Courts Act. 

- 18S6 -JT. See Income-Tax Act. 

- 1887— VII. See Suits Valuation Act. 

- 1887—IX. See Provincial Small Cause 

Courts Act. 

- 1889-JV. See Merchandise Marks Act. 

- 1889—VU. See Succession Certificate Act. 

- 1890 —VIII. See Guardians and Wards Act. 

- 1890—IX. See Kail wavs Act. 

- 1890—... See Foreign Jurisdiction Act. 

- 1894—1. See 1 and Acquisition Act. 

- 1895 — 1. See Presidency Small Cause Courts 

Act. 

- 1SS6 — XII. See Excise Act. 

- P-'9S—V. See Criminal Procedure Code. 

- J899—][. See Stamp Act. 

- 1907— HE See Provincial Insolvency Act. 

- 1908 —V. See Civil Procedure Code. 

- 19i 8 - Vr. See Explosive Substances Act. 

- 1908 —IX. See Limitation Act. 

- DOS—XVI. See Registration Act. 

- 19.0-1. See Press Act. 

• 

ACTS —(LOCAL) BENGAL. 

Act 1855- xxxvn. See Soxthal Parganas Act. 

- 1859— XI. See Bengal Land Revenue Sales 

Act. 

- 1867 -IT. See Gambling Act. 

•- 1876—VIL See Bengal Land Registration 

Act. 

- 3 S S0 —VI. See Drainage Act. 

- 1883—IX. See Central Provinces Tenancy 

A ct. 

- 1885— I T I. See I pcal Self-Government Act. 

- 1885—VIII. See Bengal Tenancy Act. 
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ACTS—(LOCAL) BENGAL—concld. 

Act H 87—XII. See Bengal, N.-W. P. and Assam 

Civil Courts Act. 

- 1F95- J. See Public Demands Recovery Act. 

- 1898-1. See Central Provinces Tenancy Act. 

- 1898— XI. See Central Provinces Tenancy 

Act. 

_ 1901—V. See Chota Nagpur Tenancy Act. 

- 19(8 —VI. See Ciiota Nagpur Tenancy Act.. 

- 1PC9 — V. See Bengal Excise Act. 


ACTS —(LOCAL) BOMBAY. 

- 1862--V. See Bhagdari and Narwadari Act. 

—— 1863 H. See Summary Settlement Act. 

_ 1869 — XIV. See Bombay Civil Courts Act. 

_ 1888 -111. See Bombay City Municipal Act. 

_ 1905-1. See Bombay Court ok Wards Act. 


ACTS—(LOCAL) BURMA. 

- 1898—IV. See Lower Burma Towns and 

Village Lands Act 

- 1907 — ... See Burma Village Act. 


ACTS — (LOCAL) MADRAS. 

1884— IV. Sec Madras District Municipalities 

Act. 

1884 —V. See Madras Local Boards Act. 
1888— 11T. See Madras City Police Act. 

1901—I. See Malabar Compensation for 

Tenants’ Improvements Act. 
1908—T. Sec Madras Estates Land Act. 

ACTS —(LOCAL) PUNJAB. 

1884- XVIII. See Punjab Courts Act. 

1891— XX. See Punjab Municipal Act. 

19^0- XIII. See Funjab Alienation of Land 

Act. 

1.905 — 11. See Punjab Pre-emption Act. 

1'912—I. See Punjab Courts Act. 

ACTS— LOCAL) U. P. 

1876 — XVIII. See Ounn Laws Act. 

1886— XXII. See Oudh Rent Act. 

1891 —I. See Agra and Oumi Water Works 

Act. 

1900— 1. See United Provinces Municipalities 

Act. 

1901— 11. See Agra Tenancy Act. 

1901— III. See U. P. Land Revenue Act. 


ACTS — REGU LATH)NS. 


Regulation lSor -XYIl. See Regulation 

--1819—VIII. See Patni Taluks 

Regulation. 

- ..-18 25—XI R. O. See Regulation. 

--18. 7—IV Bom. 0. See Regulation. 

---— 1880— XIII Bom. (\ See Regula¬ 
tion. 

~—-- LKSL — .. See Poona Cantonment 

Taxati on Regulation. 
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ACTS—REGULATION—concld. 

Regulation 188G—I. See Assam Land and 

Revenue Regulation. 

__ 1893—V. See Sdnthal Parganas 

Justice Regulation 


ACTS—STATUTES. 


11 & 12 Vic , C. 21. See Insolvency Act. 

24 & 25 Vic., C. 1(>4. See Charter Act. 

44 & 45 Vic., C 58. See Army Act. 

Adjournment Of suit. See Civil Proce¬ 

dure Code, 1908, O. XV11, R. 3. 

Administration stiff ly annuitant legatee 
— Legacy paid into Court ly executor—Power of 
Court to dismiss suit. 

A suit, by an annuitant legatee against the 
executor for a general administration of the 
testator's estate may, at the discietion of the Court, 
be dismissed, if the executor pays into Court 
the amount of the legacy and a sum sufficient 
to secure the payment of the annuity. Athalur 
Malakokdiah V. Thatha Lakshminarasimhulu, 26 

M. L. J. 312; 1 L. W. o72 134 

Admissibility of evidence— Custom of 

sillage, proof of — lkrar-i-mahkan-a dch dictated ty 
landlords alone, how far pi oof of custom record¬ 
ed therein - Instances, citation of, in proof of 

custom, if indispensable—Trees, transferability of 


_of statement. See Eyi. 

dence. 

Admission, gratuitous, withdrawn! of 965 


Adoption, See Custom; Hindu Law. 
Adverse possession— Durden of proof — ; 

Presumption — Limitation. - : 

In a suit for the recovery of a house the 
plaintiff alleged that the defendant had unlaw- • 
fully and without any right taken possession of 
it ten years before suit and after the death of" 
the plaintiff’s ancestor. The defendant pleaded 
more than twelve years’ adverse possession. The 
Court found that the death of plaintiff’s ancestor , 
took placo more than twelve years piior to the- 
institution of the suit: 


Held, under the circumstances, (!) 
presumption ns to continuation cf the 
possession could bo made in his favour; 

1 , 2 ) that it was for the plaintiff to 
prima facie evidence that he had been 
sion of the house within twelve years. 
Uulaso r. Salamat Khan 


that no 
plaintiff’s 

prove by 
in posses- 

Musam mat 

52D 


—-- Invalid transfer by widow— - 

Transferee’® title by adverse possession 931 

- - - Prescription—Hindu Law — 


Gifts to females, construction of - Gift by father- 
in-law' in favour of his widowed daughter in-law 
— Presumption ns to life-estato — Possession by* 
female w ithout title - - 594 % 

Affidavit, meaning of 377 
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Agency —Powers of Agent — Chatty b inking, usage 
of—Power.of-attorney — Construction— Surety — Gua¬ 
rantee —Agent's power to give guarantee O) sign 
negotiable instruments —Burden of proof. 

Unless expressly so empowered an agent cannot 
make his principal a surety for another’* loan, nor can 
he borrow money in his principal’s name for 
another, nor can he thrust a partner upon his 
principal or sign a promissory-note for his prin- 
cipal jointly with another person. 

It is not a necessary incident in a Chetty 
banking and moneylendiug bud ness that the 
Chetty must necessarily guarantee another Chetty, 
that is, it is no part of the Chetty business to 
stand guarantee for others who are not Chetties. 

Powers of-attorney must be construed strictly 
and unless an express power is given to an 
agent to enter into contracts of guarantee on 
behalf of his principal or to execute negotiable 
instruments for his principal jointly with others, 
it rests on the person alleging such power in 
the agent to show that in fact the agent had 
authority to enter into such a transaction. Rama, 
nathan Chetty c. Bank of Bengal, 7 Bur. L T. 
126 516 
Agent — Power of •attorney — Outstandings, powers 

to collect, whether includes decretal debts — Exe¬ 
cution—Informal application- Step in-aid of cxe. 
cut ion. 

A power-of attorney, authorizing an agent to 
collect “outstandings,” includes also a power to 
collect debts which have ripened into decrees, ob¬ 
tained even before the date of the power-of. 
attorney. An informal application, though in- 
fructuous, to carry on the proceedings in exe¬ 
cution, may still operate to keep the decree 
alive. Srinivasa Ayiangar v. Tirumala Chetty, 
U9L4) M. W. N. 372; 15 M. L. T. 337 99 

Agra and Oudh Water Works Act 

(I of 1891), s. 46 (a) — Water used in 

repairing house, whether used for domestic pur- 
• poses — Const/uction of Statute—Person on whose 
behalf but without whose knowledge or sanction 
water used for other than domestic purposes , 
whether guilty. • 

Municipal water used in repairing a house is 
not used for domestic purposes. A penal enact¬ 
ment should be construed strictly. 

Section 46 of Act I of 1891 does not impose 
any penalty on a person on whose behalf but 
without whose knowledge or sanction water i3 
used. Sat Narain Prasad v. Emperor, 12 A. L. 
J. 2SS; 15 Cr. L. J. 291 499 

Agra Tenancy Act (II of 1901)— sir 

land — Perpetual lease—Purchase of sir in execu¬ 
tion—Suit for possession by purchaser against 
lessee, whether maintainable. 

During the pendency of a mortgage suit, the 
mortgagor made a perpetual lease of his sir in 
favour of one A. The mortgagee obtained a 
decree for sale of the sir and in execution there¬ 
of purchased the same. The mortgagee brought 
a suit for ejectment against A : 

Held , that as the mortgagee could not main¬ 
tain a suit for possession against the motrgagor 
under the Tenancy Act, lie could not obtain 
decree for possession against A , the lessee. 
Mnsammat.' (JnuRE v. Musammat Sital Kuar, 12 
A. L. J- 370; 36 A. 248. 102 


Agra Tenancy Act —contd. 

-*- -S- 22 — Succession -Daughter's 

son—Daughter succeeding to her father's holding 
while Rent Act of 1881 was in force. 

B , a tenant of a holding under a permanent 
lease, died while the Rent Act of J881 was in 
force, and was succeeded by his daughter S who 
died after the Tenancy Act of 1UUI came into 
operation, leaving a son D : 

Held, that D was entitled to succeed to the 
holding. Deoki Rai v Pakbati 100 

- — —- SS. 58, 95, 167 — Civil 

Procedure Code (Act V of l908b, s 1 {—Specific 
Relief Act (I of 1877b, s. 4 1 —Suit for declaration by 
landholder that lease granted by his Agent was 
without authority —Jurisdiction of Civil or Revenue 
Court —lie s judicata. 

The defendant was a non-occupancy tenant under 
the plaintiff. In 1908 the defendant executed a 
kabuliat and the plaintiff’s mukhtear-i.am a lease for 10 
years. The former was, while the latter was not, 
registered. 

In 19(»9 the plaintiff sued, under section 58 of 
Act II of 1901, to eject the defendant. The defend¬ 
ant r* sisted the suit by setting up the said leise and 
kabuliat , the execution of both of which the plaint¬ 
iff did not challenge, but said that those documents were 
executed without his knowledge and consent and that 
his mukhtear-i am had no authoiity to grant a lease or 
accept a kabuliat for ten years. The Assistant 
Collector rejected the lease as nnregistere 1, but acting 
on the kabuliat dismissed the plaintiff’s suit on 
the gr< und that the term cf the lease had not expir¬ 
ed. This decision was upheld by the Commissioner 
on appeal. In 1912 the plaintiff sued in the Civil 
Court for declaration that the said lease and kabuliat 
were null and void as having been granted by his 
mukhtear-i am without the plaintiff’s ki owledge, 
consent or authority. In bar of the plaintiff’s suit 
the defendant relied on sections 95, 167 of Act IE 
of 1901, section II of the Civil I'roceduro Code and 
section 42 of the Specific Relief Act: 

Held, per Rafique, J. iPiggott, J , dissenting': — 

(1) that as the relief now claimed by the plaintiff 
could not be sought in a Revenue Court under sec¬ 
tion 58 or 95 of the Tenancy Act, it could not be 
said that the plaintiff’s present suit was of such 
a nature as to be exclusively within the jurisdiction 
of a Revenue Court; 

(21 that the question of the authority of the 
mukhtear-i.am to grant a ten years’ lease could not 
be decided and was not directly decided by the 
Revenue Court; 

(3) that as the authority of the mukhtear-i.am was 
neither in issue in the Revenue Court nor was that 
Court competent to try that question, any inci¬ 
dental expression of opinion on the point would not 
operate as res judicata and that the suit was, there¬ 
fore, maintainable. Ram Singh Rao Girraj Singh 

705 

--ss. 93 , 167 705 

-- - - S. 180 (2) 'b)— Second ap. 

peal to District Judge—Que it ion of jurisdic¬ 
tion. 

A suit was instituted in the Court of an 
Assistant Collector of the second (lass. The 
Collector held on appeal that the niit was 
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Agra. Tenancy Act — condo. 

triable by a Civil Court, but the District Judge 
Hi appeal, oveiruling the Collector's contention, 
i r lr.i.ndc d the rare Irr trial in the merits. On 
remand the fiir-fr Court dismissed the suit. The 
Collector uphild tie rUcrre. A sccoitrl appeal 
was preferred (o the District .Incite, but le dis¬ 
missed the appeal on tie {.round that l.o appeal 
lay as no questirn <f proprietary title or cf 
jurisdiction was raised within the nunring of 
section DO, clause 2, of the Apia Tenancy 
Act : 

1 Icld, that an appeal lo the District Judge 
lay, as a question of jurisdiction had already 
be< n dreidrd at a prevails stage rf that tr.it. 
LvEtno Das v. Morat I’anley, 12 A. L. .1. 107 

320 

Agreement, fee Ftf/.ific performance. 

-, Antecedent oral — Promissory, note 

invalid feu wait <f stamp—Plaintiff, whether 
e milled to fall back c n oi al agree me nt 


•- lelnccn aidin' and reversionary heirs 

settling reversion on latter , uhether hgnl. 

A Hindu widow' and the expectant revomVrarv 
lairs (nr, not legally e nter into an rgi cr me rit 
whereby the latter's cxpectnrt leveitior.aiy rights 
luce.me converted into \e steel riversioinry rights. 
J’a r.LA Kanakamma v. Ciiali.a Kamasami, 1 L. W. 

rc7 


Amendment of plaint— conclti. ' 

-Suit bi ought in wrong 

name—Limitation. 764 

Sale certiticate—Jurisdiction of 


- to Sel. See Specific Perform¬ 
ance. 

Al'enation. See Custom; Hindu Law. 

Alluvion and diluvion. See Recula- 

Tie n XI of D 2 . r >. 

Amendment. Sec /iikau. 

-Clerical error in relief claimed — 

Decree 344 

Of decree—Inherent power of 

Court-Amendment of decree to bring i„to con¬ 
formity with jirelpnrent-Xee-essnry for ends c f 

justice-High C cult’s } owe r ef into] for ruco- R<n,*. 
{i,n £06 
— ' Of plaint— Pate e/ operation—. 

Limitation- Original i ant, disallouing amendment 

-Aji Mate Ctur', uhether can order amendment 
after limitation. 

The gcceinl lulo tl.nt in (l.o nbsonco of nnv 

F », cc,al ‘>m,imla.i<e, n | laintifT will no t l.o allow, 
cd to -nuiid by cbiiniiif. a f rc> |, iditf „bid, 
ni.co tbo ■iiMiliitirn (flip fait. In s b, coa.o ta.ro,l’ 

( oca cot i,| |.ly «ben mi muon,Ian nt ia ouloied 

in tbo inlcmt of end ; ,t (l.o instnuio of n do 
fondant. c 

An o",end,nrct relates buck to ebo dale of 
the institution of the suit. 1 

Wl.rro mi cm, i„’ni, ct asked for bv ti n nlni.-t 
i.r bimsdf \\ it h in ,bo d ,f jj; 

M P ' " < ‘ " , t ,r inn».,r Pl an \’! 

,db.„i < tint cm, mvo , IV,11 („ 

npI, Ibo "I I ; Halo , r.'or is pass, ,1 „f,p,. Ifl 

pei u.d^l I"",,,,don Ae.vasa r. IIaxkki, h n a ,0 

..- 165 


Com t to amend sale cei tifieate—Suites representa¬ 
tive of auction.p ui chaser for recovery of possession 
— Plaintiff to prove j cesession of judgment-debtor 
at date of sale - Symbolical possession, effect of 

81 I 

Ancestral property. See Custom. 

Appeal (Civil) —Appellate Court’s power to 
\u»y decree in favour of party not appealing 


- Application for rateable distribution— Order, 

whether appealable 422 

Awaid below Rs. 5 ,<00— Reference to 


Ai sistnnt Judge—Appeal to District Judge 

614 

- Dismissal for want of prosecution—Dec¬ 
ree capable cf exe cution, that of lower Court — 
Interpretation of Statutes—Barred rights cannot 
be revived 649 


- Execution proceedings—Second appeal—Party 

n' t aliened in sceond appeal to contest order setting 
(ff decree — Practice. 

An appellant will not be allowed to raise for the 
first time in second appeal the contention that a 
decree obtained by one cf l.is jndgment-debtors 
against the appellant’s father, on whose death the 
appellant was brought on the record as his legal 
representative, cannot be set off against a decree 
obtained by the appellant in Iris own right. Raghu- 
NATiiASAMi Iyengar r. Janaki Ammal, 1 L W. 481 


lileel after time— Sufficient cause— Gioss 
carelessness of Pleader 86 


tiled beyond time—Sufficient cause — Appli- 
cation for co* ies—Time allowed 8/4 

— Final order— Succession Certificate—Certi- 
tbate tor portion of debt, if may be granted— 

Order declining to grant application ' 



- Guardians and Wards Act (VIII of 18f0>, 

s. 42, order under 776 

— Interlocutory order—Appeal allowed- Re¬ 
vision— Paritnersliip suit —Amendment 564 

I.imitation — Failure to file copy of dec¬ 
ree-Further time allowed for appeal ’Sufficient 
cause—Limitation Act ilX of 1908), se 9 319 


Order of Assistant Collector referring 

„ r' • • i . _ » 


parties to Civil Ccmt— Not decree - No appeal 


Order of dismissal — Decree—Api' r *'l com¬ 
petent—No decree prepared— Revision-Mistake of 

lnct 902 


Order ot remand—Appealable onlv when 
appeal competent from such order, if it were it. 
^el a deciee— No appeal from order of remand 
involving questions of fact only- Certificate np. 

1 lu ‘ l covered Custom—Question as to appli. 
cah.lrtv of agiicirltnral custom to particular person 
Question of existence of custom 817 

“lowers of Appellate Com t— Party uot 
appealing— Power to icvorse decree against him — 
Ground of reversal common 620 
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Appeal cci.td. 

-(Civil)-? re-emptton suit relating to land 

— Value—Course of appeal. 


To land suits, where the value of a claim for 
purposes of jurisdiction is calculated according 
to the revenue payable on the land claimed, the 
course of appeal is determined by such value 
and not by the amount of money decree to bo 
payable to the vendee by the pre-emptor. Tfja 
Singh v. Sunder Singh' 10 P. L. R 1914- 21 

P. W. It. 1914 ’89 

-Preliminary decree - Accounts —Findings re¬ 
corded—No preliminary decree drawn up —Party 
omitting to have preliminary decree drawn up — 
Waiver 605 

-on question of custom without certificate 

— Granting permission to appeal - Revision 352 

-Refusal by Court to remit award 862 

-by some of unsuccessful plaintiffs-Com¬ 
mon ground-Power of Appellate Court to sft 
aside tvhole decree 9| 

-Suit for possession —Inference therefrom — 

Also from the fact that the suit was for posses¬ 
sion only and Dot declaration of title—Appeal lies 

367 

Vakalatnama — Pleadei's name not mention¬ 
ed by oversight—Presentation of appeal , whether 
proper—Objection at any stage oj the ca*e 
Where by oversight the name of a Pleader pre¬ 
senting an appeal was not mentioned in the body 
of the vakalatnama : 

Held , that the Pleader was not duly appointed 

and the appeal was not properly present- 
ed. - 

The fact that the objection was not taken 
till a very late stage in the case, would not 
validate the presentation of the appeal. Moham¬ 
mad An Khan v. .Iasram. 10 A. L. J. 1015; :-6 

A. 46 464 

Appeal (Criminal) —Appeal from acquittal 
—Additional evidence 188 

' 9 right of—Order of acquittal—High Court, 

power to interfere in revision — Practice 512 


-Sentence under Workmen’s 

Contract Act—Revision 

j Several persons convicted at 
Different sentences—Right of appeal 

Appeal to Privy Council, 

Council Appeal. 


Breach of 

740 

one trial — 

739 

See Privy 


-- - -Application of legal re¬ 
presentative to have his name recorded—Reject¬ 
ed by High Court - Order interlocutory—No ap¬ 
peal lies to His Majesty in Council 373 

Leave to appeal—Interlocu¬ 
tory matters. 

Their Lordships would be very slow to give 
leave to appeal to bring up a case at an inter¬ 
locutory stage. Tt is better that the case should 
be allowed to proceed and be determined on its 
merits so that it may come up for final judgment 
at the proper time. Nayani Vexka Ranga Rau 
v. Ramakrishniah. (1914) M. W. N. 170 396 


Appeal- concld. 

Second Decision pf amount of rent 
annually payable—Rent suit below Rs. 100-Dec¬ 
ree according to defendant’s admission of rent— 
Presumption - Publication of Recoid of Rights — 
Admission of plaint in rent suit without state- 
ment of rental of tenancy according to Record 
of Rights-Duty of Court to require Collector 
to supply copy of statement 416 

7~ " Findings ot fact —Erroneous view 

or law —Interference by High Court 796 


—— -;- further appeal — Small cause 

suit of value less than Rs. 2,500-Divisional Court 
eonfii ming decree of first Court-No further 
appeal— Section 70 (1) <b) repealed before date 
of hearing—Court incompetent to exercise powers 
under it 451 


— Material irregularity-Second ap. 

T eal on ground of lower Court refusing to take whole 
evidence ■ Party closing his case—Practice 

Where the first Court has recorded that a party 
has closed his case, that party cannot successfully 
urge in appeal that the Court refused to receive 
whole of his evidence without proving conclusively 
that the record is w.org, especially when the objector 
was represented by Counsel in the lower Court 

An Appellate Con.t ought to dispose of specifically 
the grounds of appeal urged before it BnnvAvr n/o 
v. J handa Ram, 3 P. W. R. 1914; 27 P. L. R . 1914 


- Necessity—Previous mortgage 

940 

Appellate Court, whether can order amend- 

ment after limitation 165 

Application for copy, by whom to be made 

209 

— — - “ to sue m forma pauperis - Rejec¬ 
tion by Court. J 

yyyVtI to 8ue c in for*™ pauperis under Order 

. «., ruIe 5 > ou & ht nofc to be refused 

insufficient grounds 

A plaint presented by two or more plaintiffs 
claiming different reliefs against the same defend 
ant cannot be said to be framed imprope.ly or 
bad for misjoinder of causes of action. Kanagauma r 

M. W*T P 327 ESA ° DAYAK ’ 26 M ‘ L - 3 “3; (19.4, 


OQ 


Arbitration— Agreement to refer to arlitra- 
i ion--Revocation —Supersession of reference—A p*. 

prehension of misconduct of arbitrator, whether 
good ground for supersession 


- 7 —Arbitrator— Non-snbmission of 

award within time fixed by Court —Neglect or 
refusal—Appointment of second arbitrator with 
out discharging first-Validity of reference — 
Agreement by parties to be bound by opinion of 
majority—Omission of Court to record that fact 
effect of—Invalidity of reference to arbitration 


— A waid-'Corruption or misconduct 
—Good portion of award separable from bad 
portion, effect of—Irregularities in procedure— De- 
sirable that arbitrator takes notes of proceedings 
—Arbitrator bound to give evidence—What qu es 
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Arbitration 

,■ nq ronbeputto arbitrator Inquiry into dis- 
honesty or partiality-Examination of arbitrator 
!o be condned to charge of corruption- Sns~ 

— Guilt 

___Reference by only pome of parties 

Kon-joinder, objection as to- Waiver - Rob.gnl 
V,y Court to remit awaicl— Appeal 

____without intervention of Court— 

Award deciding matters not referred to arlnlne 

tion, whether legal 

Army Act (44 and 45 Viet., Chap. 
58), S. 136, 144, ISO 935 

Assam Land and Reverttte Regula¬ 
tion (Act 1 of 1886), s. 10 - ^ e 

Adverse possession, whether incumbrance. 

Adverse possession is an incumbrance in connexion 
with a sale under section 70 of the Assam l and and 
Revenue Regulation, 1880. Aptak Ai.f v Brojrvpha 

Kishokf. Roy 1 

Assault. Sec Pknal Codf, s. 98. 

Assignment - Mortgage— Debt paid to assignee 
_Cancellation of assignment—Notice of cancella¬ 
tion- Assignment treated by mortgagee as void 

607 

_ _ Transfer of decree to mi e creditor — 

Consideration— Arrangement — Absence of bona Pules 
— Validity -Practice. 


A a decree-holder, who was indebted to various 
‘persons, assigned a decree for Rs. 14-,000 to It, 
one of his creditors, and thus he paid off B and 
two other creditors and received himself Us. 7,775 
before the Sub-Registrar. This amount was ad¬ 
mittedly returned to B and an anangement 
was entered into by which B himself irevived 
Rs. f>l<) and Rs. 1,C0D was given to one C 
and Rs 5,888 to D and the rest toothers. C and D 
were not found to be his creditors: 

Held, that both the said transactions were fiaudu- 
lent and void anil no valid proceedings could be 
based on either of those transactions. 

A deed is void against a creditor when his debtor is 
in a state of insolvency or when the effect of the 
deed is to have the debtor without the means of 
paving his present debts. It is not sufficient to render 
a deed valid that it should be made upon good con¬ 
sideration, for “ft good consideration does not suffice 
if it, be not also bona fide." 

Their Lordshij s pronounced no opinion on the 
question whether any of the parties could establish 
•lights bused, r.ot on the transactions, but on other 
grounds, such as the actual payment 01 debts, as the 
point was neither before the t units below nor before 
them. CmiiAMimiAM Ciikttiau r. Srinivasa Sastuiai., 
20 M. Ij. J. 478; 18 C. W. N. 841: 86 M. 227 7 14 

Attachment. See Civil 

1 IK'S, s. 60. 

--before judgment. 5\v Ci\ir. l'uo. 

CKDl’UK I'oDK, (). XXXVIII, K. 5. 

- -of salary of Honorary Commis¬ 
sioned Officers (mu ployed in Indian Subordinate 
Medical Department, power of executing Court 
ns to- Army Act <44 and 45 Viet , Chap. fvNl. 
► s 186, M0 ami 190 


714 

Pitot'F.Pi'RK Cook 


Awans of Talagang Tahsil, Attock District 
Alienation - Powers of father* 

Award — Award below Rs- 5.00J Reference to 
Assistant Judge-Appeal to District Judge- 
Second appeal to lligli Court, whether maintain- 

able 6 1 4 

_Compromise amending award - Decree 

based thereon -Ten days' time for objection not 
necessary O s* 1 

_, revision of decree based en-Mnde 

without intervention of Court *-50 

BCnami-Triins/rr to defraud creditors-Creditors 
not defrauded- Esto Pf el- Ctrl' Frocedute Code ( Act 
V of 1908), 0 X LI, r. A-Powers of Appellate 
Court -Party nit appealing—Power to reverse 
derrte rgiinst him-Ground of reversal com - 

mov . 

Property transferred to another, benami , to de¬ 
fraud creditors is still the transferor’s when no 
creditor is defrauded by the transfer, and the 
transferor is not estopp'd from proving that the 
transferee has no title and that that the proper¬ 
ty is the transferor’s. 

Whei© the ground of reversal is common, an Ap- 
pellnte Court can under Order XLT, rule 4, Civil Pro- 
cedme Code, lvveise the decree not only against the 
linr t v appealirp, but also against those who have not 
appealed. Sokkappa Pf.poi i*. Sixgana Rkoui. 1 

L. W. 169 eZO 

Benami transaction- Fraudulent transfer 
-Real owner suing for possession from Benamidar 
o n the ground that t» e intended fraud was wholly 

inoperative—Burden of proof, rial owner to prove 

that fraud was inoperative O/U 


_ Pardnnashin lady— Deed 

r.ot explained to lady - Burden of proof 642 

Benamidar and real ownei— Tramac- 

tion entered into by Benamidar alleged to be unau - 
Ihotised by real owner — Estoppel Fraud. * - - j\ 

Where property is held Benami and the (sten- 
siblo owt.tr assents to its being disposed of to 
the prejudice of the real owner the latter cncr.ct 
I e allowed to cl j* (♦, the fraud being accnseqncr.ce 
of his own act. 8o if the propel ty is purchased in 
the i a mo of a Fcramidor , i.r.d tie indie a> of 
ow ikm ship are placed in his hands, the true 
owner can only get lid of the effects of an 
nlit nation by show ing that it was made without 
his aeqrdefcer.ee i.rd 11 at the purchaser |clk 
with m tic© of that fact. Mavng Kya r. V.J\ E. 


V. N. Firm, 7 Bur. E. T. 8 

Bengal Land Registration Act (VII 
B. C. of 1876), S. 78 844 

Bengal Land Revenue Sales Act (XI 
of 1859), ss. 36, 37, Excep. (4)- 

Rtm.nii purchase— Peal jurchaser, if can sue for 
/o»om‘om and cnnuhntnt of imundrcrcc far- 
< baser ,” meaning of, in section 87— Burden of pre oj—~ 
Pvt mi tion — Beta tit oj 4 h Excep. to s 87. 

Section f6 cf tie Ten cal Lard Revtrv.e 
Act, 1S59, »loos not bar a suit for possession of lands 
as appertaining to a taluq purchased at- u rever.re 
sale in the name of a benamuiir. 
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Bengal Land Revenue Sales Act— 

concld. 

The language of the section should be given a 
restricted interpretation and uot extended to cases not 
manifestly covered by it. 

The word “purchaser” in srclion 37 of the Act 
does not mean only “a certified purchaser or his heirs 
or assignees.” The real purchaser is a purchaser 
within the meaning of the section, and is entitled to 
avoid incumbrances. 

In a suit to avoid incumbrances (houlas) under 
section 3/ of the Bengal Land Revenue Sales Act, 
1859, the defendants are bound to prove something 
mere than the existence of the hciulas and their long 
possession, and must establish that the hands in 
suit actually appertain to the ho wins named or that 
the houlas still exist and that the defendants are 
owners of them or at least have been in possession 
of them for a sufficiently long period cn assertion of 
their title under the houlas. 

Where a defendant claims exemption from the 
provisions of the Revenue Sale l aw which entitle a 
purchaser to annul incumbrances in respect of land 
in his possession, the benefit of the 4th exception to 
section 37 of the Act of 1859 must be limited 
only to such portions of land as are covered by 
buildings, tanks, etc. and cannot be extended to 
cover those lands included in the lease on which no 
permanent works have been constructed Mathura* 
natii Ghoshal v. Ratmeswar Sen 917 


----s. 37, Excep. (4) 

Bengal, N.-W. P. and Assam Civil 
Courts Act (XII of 1887), s. 19, sub- 

S. (I)— Suits Valuation Act (VII of 1887’, s. 8 — 
• Court Fees Act (VII of 1870;, s. 7, cl. V, sub-cl (e) 
Suit — Valuation—Interest claimed by plaintiff — 
Value of suit is value of interest claimed in suit — 

■ Jurisdiction . 

The value of a suit is the value of the subject- 
matter in controversy, that is, the value of the 
interest claimed by the plaintiff 

Therefore, where a plaintiff seeks to establish his 
right as an occupancy raiyat in a garden and to re¬ 
cover possession thereof, the value of the suit muse 
be determined with reference to the value of the 
interest claimed by the plaintiff, and not with refer¬ 
ence to the entire interest in the land, that is, the 
interest claimed by the plaintiff as also tho 
interest of the superior landlord: and if tho 
value of the interest claimed by the plaintiff 
is less than Rs. 1,009 the suit is co nizable by 
a Munsif under sub-section (I) of section 19 of the 
Bengal, N.-W. P. and Assam Civil Courts Act, 1887. 
Upendra Chandra Mitra v. Satcouri Dhar 164 

— ■ - --- S. 37 — Partition, suit 

for —Ijmali lands — Previous partition — Lands 
jungle or submerged in three mouza9 — Separate 
suits for partition, maintainability oj. 

Separate snits for partition of ijmali lands 
lying in different villages are maintainable against 
the same ^defendants on principles of justice, 
equity and good conscience and the plaintiff is 
not required to include in his suits those lands 
Which have not emerged or become culturable 
attd • s ££te -^incapable of • partition. Hem Chandra 

Hemaxta Ktjmari Debt 442 


Bengal Tenancy Act (VIII of 1885). 

SS« Ilf 18, 83, 170, Cl* (3) — “Transfer”, 
whether includes lease—Sub-lessee under permanent 
tenure-holder or raiyat at fired rate , whether may 
deposit money to prevent sale of holding in execution 
of rent decree. 

The term “transfer”, as used in section 11 or section 
88 of the Bengal Tenancy Act, includes a lease, as a 
lease is a transfer of an interest in immoveable 
property. Therefore, a-:.permanent tenure-holder or 
a raiyat at a fixed rate of rent is competent to "rant a 
sub-lease of his tenure or holding. 

Consequently the sub-lessee may pay money into 
Court under section 17>‘, clause (3;, to prevent a sale 
of the tenure or holding. 

The provisions of section 85 are subject to those of 
section 18, in other words, section has no applica¬ 
tion to a case where section 18 applies. Hari Moiian 
v. Atal Krishna Bose 

-s. 18 


S. 29 

s. 50 — Presumption — 

Assertion by tenant of certain rent more than twenty 
years before suit - Same rent claimed in present suit 
— Presumption that rent has not been altered for 
twenty years-Ancient document - Proper custody - 
Interference with discretion as to custody by Appel • 
late Court -Evidence Act (I of 1872', ss. 13, 43 , . 

Assertions oj right — Admissibility in evidence. 

The presumption of sectiou 50 of the Bengal Ten¬ 
ancy Act does not rest upon whether one Tmiform 
rate of rent has been paid or not, but upon whether 
the rent lias or has not been changed. 

Where a tenure-holder asserted in a rent suit, 
brought against him more than twenty years before 
the present suit for rent, that his rent was 11s. 7L 
sicca, and in the present suit rent was claimed at 
the same rate, and there was no evidence of a 
change of rent: 

Held, (l> that the fact that in tho present suit 

rent was claimed at the same rate was an admission 

that the lent of- the tenure had remained unaltered 
for upwards of twenty years and was evidence that 
there had been no change in the rate of rent from the 
date of the previous suit; 

that the defendants were entitled to the pre¬ 
sumption under section 50 of the Bengal Tenancy 
Act. 

Documents containing assertions of the right of a 
tenure-holder to hold the tenure at a certain rental 
are admissible under section 13 of the Evidence Act. 

Whether the custody of a document is a proper 
one under section 90 of the Evidence Act, is a 
question to bo decided upon the circumstances of each 
case; and an Appellate Court will always be slow 
to interfere with the discretion of the Court below 
vested in it under section 90 in refusing or ad¬ 
mitting the document. Dinamani Ciiaudhukani v . 
Jagat Chandra Bhattacharjee 


S* 52 — Landlord and 

tenant Suit for additional rent for increased area _ 

Excess of land fourul in tenant's possession — Stand¬ 
ards of measurement same on both occasions—Allow-' 
ance for difference in systems of measurement, if to 
be granted. * 

- In a suit for additional rent for excess area, wher& 
it is found that the standards of measurement w^ne'th©' 
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Bengal Tenancy Act -contd. 

same on both the occasions when the laud was first 
let out and when the excess area was discovered, and 
that there has been an increased area in the posses¬ 
sion of the tenant, the Court is not entitled to allow 
any deduction on the ground of difference in the sys¬ 
tems of measurement. Baidya Nath Dott v. Jawa* 
hir Manual r 

__ SS. 61, 65— Withdra¬ 
wal oj portion of claim in amt —Application for with - 
drawal in second appeal, ivhether may be granted- 
Deposit of rent — Interest. 

The plaintiff sued for rent for the years 1314 to 
131G and for the first half year of 1317. There was 
a'so a praver for ejectment. Seeing that the plaint- 
iff could not succeed in his prayer for ejectment, as 
he had sued for rent for the tirst half of 1317, he 
prayed in second appeal that he might bo permitted 
to withdraw his claim in respect of 1317: 

Held , that the application could not be granted at 

that stage. 

A deposit of rent without the interest then due is 
not a sufficient deposit within section 61 of the 


Dei 


S. 65 

777 

632 

s. 66 

777 

SS. 67, 68 

108 

S. 85 

925 

-ss. 1038, 

105, 


I05A, 107 — Rent suit — Entry in Record of Rights 
— Presumption— Entry not conclusive even on failure 
of tenant to fake proceedings to rebut presump¬ 
tion. 

in proceedings taken on an application by the 
landlord under soction 105, Bengal Tenancy Act, 
prior to the enactment of soction 105 A, it was not 
open to the tenant to question the correctness of 
the entries in the record, though it was open to him 
to do so by a suit under section 106 or by a declara¬ 
tory suit in the Civil Court. 

But under section 103B, the entries only give 
rise to a presumption and neither the defendant's 
failure to tako proceedings for the purpose of 
nnnuling or rebutting that presumption nor a 
decision under section 105 prior to the enactment 
of section 101A can avail to make them conclu- 
sive. Shashi Bhushan Haziia u. Dbnamoykk Da<i 

615 

1038, I486 


(I), 153 — Second Appeal - Derision of amount o 
rent annually payable—Rent suit below Rs. KXI — 
Decree according to dcfemlant's admission of rent- 
Prcsumnlton —Publication of Record of Rights— Ad 
mission ol plaint in rent suit with mt statement o 
rental of tenancy according to Record of Rights -Duti 
of Court to require Co'lcctor to supply copy of state 
ment. 

In a suit for rent valued at. less than Us 100, tin 
question at issue between the parties was the annum 
of renbannutlly payable by the tenant. The lowo 
Appellate Court decided tlmt the plaintiff had no 
been able to prove bis allegation ns to the rate o 
rent, and the result was that the Court awarded th 
amount of rent annually payable which was admit 
tod by the defendant- 


Bengal Tenancy Act— contd. 

Held , that there was a decision of a question of the 
amount of rent annually payable by the defendant 
within the meaning of section 153 of the Bengal Ten¬ 
ancy Act, and that a second appeal lay. 

Under section 103B of the Bengal Tenancy Aot 
the Record of Rights shall be presumed to have been 
fiually published, unless such publication is expressly 
denied. 

Under the proviso to section 143B (1) of the Act, n 
all cases in which a Court admits a plaiut in a rent 
suit, which does not contain a statement of the rental 
of the tenancy according to the Records of Rights, the 
Court shall require the Collector to supply a certified 
copy of the Record of Rights relating to the tenancy. 
Tarini Charan Majumdak v. Umar Malita 416 

-SS. I03B, cl. (51, 

104 J — Presumption—Rate and amount of rent — 
Relationship of landlord and tenant. 

The presumption which arises out of section 10U of 
the Bengal Tenancy Act meielv refers to the rate and 
amount of rent. That rent may be payable by one 
person at one time and by another person at another 
time, but the mere fact that a certain rate of rent was 
found to be payable by the defendant’s father to the 
plaintiff gives rise to no presumption that the sons are 
the plaintiff's tenants. 

Where the defendants wore recorded as 
uuder-raiyats of the plaintiff in the Settlement 
Record: 

Held, that there was a presumption under section 
10SB, clause (o', that the relationship of land¬ 
lord and tenant existed between the paities, 
but that the presumption could be rebutted. 
Nadkr A l i Howai-dar v. Asimapm Saroar 

244 

-S. I04J 244 

-ss. 105, 105A, 107 

615 

-s. I 19 524 

-ss. 143, sub-s. 

(2', 153— Ciidl Procedure Code (Act V of 
IMS), 0. XLilly r. 1, cl. (t)— l 'Suit” ichethcr 
includes appeal—Appeal—Order of lower Appel • 
late Court refusing to re-hear appeal heard ex 
jaite. in rent suit valued at less than Rs. 100, ii 
ay i cal able. 

An appeal against an order of the lower Ap¬ 
pellate Court refusing to rc-hear an appeal ) card 
e.v parte from a decree in a lent suit valued at 
less than Rs. ICO, is not competent being barred 
by section 153 of the Bengal Tenancy Act. 

The term “ suit ” includes the appellate 
stage. ~ * 

An application to re-hear an appeal is an 
application in the suit. Samkp Sheikh c. Naba 
Nepal Chose, 19 C. L. J. 310 12 

-SS. 148 A, I58B—* 

Civil _ Procedure Code {Act V of 1908), $. 115, 

(>. XXXIV, r. 1 A—Usufructuary mortgage f, if 
can sue tenants for rent as landlord — CO'sharer 
landlords—Interest of cach y whether should he of 
same degree—"Rent ’ due" in s. 14SJ, 

°f—-Effect of order of District Judge -Jurisdiction 
of first Court. 
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Bengal Tenancy Act-contd. 

A usufructuary mortgagee of a share of 
a zemimlnri is entitled to receive rent and is 
empowered under section 7S of the Land Regis¬ 
tration Act to sue for rent in his character" as 
landlord, and his suit is not barred under rule 

1-A of Order XXXIV of the Civil Procedure 
Code. 

'I he co sharer landlords are the entire body 
of persons who are entitled to collect rent. It is 
not essential that the interest of each should be 
of the same decree. 

The expression “ rent due ”, in section USA of 
the Bengal Tenancy Act, means not the rent 
payable under the contract of tenancy, but the 
rent actually in arrears after deducting the 
amount, if any, which may hare been actually 
. paid (o the landlord. 

Therefore, a suit for the recovery of what to 
the information of plaintiff was the whole arrear 
due is in essence a suit for rent due to all the 
co sharers within the meaning of section U8A 
and if a decree is made in such a suit, the 
holding will pass to the purchaser in execution 
of the decree, under section J5SB. 

The plaintiff in such a suit obtained a dtcree 
for rent and applied for execution in accordance 
\nth sub-section (U of section 158B. The first 
Court granted the application, but on appeal the 
lower Appellate Court directed the first Court to 
hold the sale under the Civil Procedure Code 
and not under the Bengal Tenancy Act : 

Held, that the result of the decision of the 
ljwer Appellate Court is that the first Court has 
to proceed to sell the holding under the Civil 
Procedure Code, which it has no jurisdiction to 
do, and to refuse to sell the holding under the 
Bengal Tenancy Act, which it has jurisdiction to 
do; and t hat, thert fore, the High Court will 
interfere with the decision of the lower Appc-llato 
Couit in revision. Rrohmanda Nath Deb v. Hem 
Chandra Mitra, J8 C. W. N. 1016 981 

-S. 148B (I) 416 

-S. 148 cl. (h) 632 

-S. 153 12, 416 

--S. 153 proviso— 

Suit for rent— Registration — Burden oj ] roof — Lis- 
trxet Judge exercising appel'ate jurisdiction — High 
CouiVs power of revision — Jurisdiction- Bengal 
land Registration Act (VII B. O. of 1876J, s. 78 — 
Civil Procedure Code (Act V of 1908,), s. J15. 

The burden of proving that the plaintiff cannot 
sue for ari ears of rent without her name boin? re¬ 
gistered under the Bengal Land Registration Act is 
upon the defendant. 

The jurisdiction of a District Judge under sretion 
15d of the Bengal Tenancy Act is of revisional and 
not of appellate chaiacter. Therefore, where a Dis- 
tiiet Judge acting under that secti »n fail-* to 
consider whether the primary Court had exercised 
a jurisdiction not vested in it or had acted in the 
exercise of its jur isdiction illegally or withmateri.il 
irregularity and treats the matter before him as 
in substance an appeal from the decree of the 
primary Court, he, in essence, acts illegally and with 
material irregularity in the exercise of his jurisdic- 


Beng-al Tenancy Act-concid. 


tion and the High Court will be justified to 
wrth his orders. Surangini Dasi v. X 
Mdllick 


interfere 


EKARA DDI 

844 


interest — Se-patm— General authority in dar-patni 
patta to create se-patni, whether sufficient . 

A general authority contained >*n a dar-patni patta 
expressly stating that the dar-patnid.ir mav grant 
se patm settlements is sufficient to protect from 
annulment a se-patni 'created by the dar-patnidar as a 
protected interest within the meaning of section 160 
of . the Bengal Tenancy Act, and a special permis- 
eion in each case is not required. Bjdhomdkhi 
CHOWDHP3ANI V. ASMATDLDA - 


S. 


163, 165 
169, cl. 



(C) 


(c\ 

the 

due 

the 


Civ, 1 Procedure Code (Art V of 190-S’, s. 6-3 
T l " le auction.purchaser m execution of rent 
decree-Date of rale -Liability 0 J purchaser for 

rent after sale -Whether judgmeut-debtor liable for 
sime. 7 

A plaintiff caused a tenure to be sold in ex 3 . 
cution of a decree for lent due thereon. After 
the sale he anplied under section 169, clause 
of the Bengal Tenancy Act to obtain from 
surplus sale-proceeds the rent which accrued 
from the date of institution of the suit to 
date of confirmation of the sale. The 
amount of surplus was not sufficient to meet 
that amount, and the plaintiff, therefore, brought 
a suit to recover the same from the judgment-debtSr : 

lid l tha‘, in view of section 63 of the Civil 
Procedure Code of ISO*. which lays down that 
the title of the auctiou-purchaser dates from 
the date ot the sale, the purchaser and not the 
judgment debtor was liable for the rent of the 
period from the date of the sale to its confirma¬ 
tion, and that the suit was rightly dismissed. 
Bejjy Cfjand v . Shashi Bhdshan Bose IOI 

-?• ! JO, cl. (3) 925 

S. I9j 632 

Sna^cla-i and Narwalari Act (Bom. 

ACC V OF I 862 i- Valatdan Pitta of unrecog¬ 
nized portion of Bhag 6 32 

B X?t7.Y oi%S,"' A ' oa l- Acl <•»». 


Ci i« ]I CoUi * ts Act (XIV of 
looJi, s. lb 614 

Bombay Court of Wards Act (Bom. 

Act I Of 1905), S. 32, whether applicable to 

j ending suit*. 

Section 32 of the Bombay Court of Wards Act was 
not intended to applv to pending suits. Hari Govixd 
Kulkvrxi v. Narsixghrao, 16 Bom. L. R. 30; 38 R. 
]9t ’ |23 

Bond for appearance Non-appearance for- 

leiiure for-Court to order forfeiture, jurisdiction 

503 

Condition—25 per cent, more to be paid 
on default in payment on Seed day —Penalty 542 
-■* su,t f° r money due under—Compensa¬ 
tion—Breach of contract—Acknowledgment 
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Books Of aCCOUnt — Regularly kept 893 

Buddhist Law —Divorce —Cruelty — Caprice — 

1 eft a quarrels. 

A divorce cannot be granted on mere caprice, and 
petty quarrels must not be magnified into acts of 
cruelty and ill-treatment of a nature sufficiently 
grave to justify divorce. 

The parties had both been married before, the 
defendant being 53 and the plaintiff 40 years of age, 
the latter having a family by her former marriage. 
They lived together for two years, perhaps not as 
amicably as might be. On the 2^th October 1011 
the appellant missed rice, plantains and cocoa nuts 
and accused his wife of taking them to give to her 
children and told her to go away from his house. 
She did so and went to her parents’ house. She then 
attempted to get a divorce before the headman with¬ 
out success and on the lltli November 1911, the 
14th day after the quarrel, she tiled a suit A decree 
as if by mutual consent was given for divorce and 
confirmed on appeal. Second appeal was lodged: 

Held, that the facts stated above did not constitute 
such cruelty ns entitled the plaintiff to a divorce, even 
ns by mutual consent, and that the matter was u 
petty quarrel such as a Court rhouldnot treat as 
sufficient ground fora divorce on any terms. Maung 
Kyaw Van v. Ma Nyo U, 7 Bur. L. T. 16 380 


-- - Divorce - Desertion — Convict , whetht r 

deemed to desert uile — Wife of convict taking another 
hush ird f effect of- - Evidence—Arbitration proceedings 
— Clerk taking note of evidence — Xote, whether ad¬ 
missible. 

Under Buddhist Law a man sentenced to imprison¬ 
ment is not to be deemed to have deserted his wife; 
nor does desertion ipso Jacio and without any further 
and express act of volition on the pait of either party 
dissolve tho marriage tie. 

Therefore, tho wife cf a convict in possession of 
sufficient joint properly to maintain herself and 
children is not entitled to take another husband to 
herself but if she does so, her conduct amounts to 
desertion and adultery and the husband on return is 
entitled to treat the marriage tie as atari cud and to 
demand all the property. 

A note of evidence taken by a clerk in the course of 
abortive arbitration proceedings is not admissible in 
evidence. Ma Aung Byu v. Maunu Thkt Unix 940 


Inheritance—Child taken away b, 
divorced mother —'lie of lelationsliip severed—1\ 
claim inheritance, tie to be strictly proved—Ini mate 
rial whether property ancestral or otherwise. 

When a child is taken away by h. r divorced mother 
the relationship of tho child with her father for pur 
poses of inhei itunco is prima facie severed, and if slit 
afterwards lays a claim to a share in the inheritance 
whether of ancestral or non-uncostral property, it ha« 
to bo shown by plain and unmistakeable outwun 
signs that the tie of relationship with her father wa 
maintained. 

It is presumed in the absence of special eireum 
stances that the affairs of people divorcing am 
ro-marrying are settled definitely at the divorce oi 
re*marriage, and tho presumption becomes very stron- 
where a long period has elapsed since the ‘divorci 
and the wife has never taken any steps to cl tin 
a share in the property taken by her divorce, 
husband to the St coml marriage. Mi \n p, T \\ . 

Mt IIxiv 7.i [J. 7 Bur. L. T. S3 g 4 g 


Buddhist Law— concld. 


-- 1nheritanie — Exclusion of children — 

Filial neglect - Burden of proof where no divorce and 
separation —Act of Jatlier—No exclusion of children 
jrom inheritance. 

Where no divoice is proved or admitted, and tho 
separation between father and children is entirely 
the act of the father, the separation cannot deprive 
the children of their right to inherit. 

There must be some ti 1 ini neglect to exclude 
children from inheritance, and the burden of proving 
exclusion lies on the person who asserts it. Ma Tin 
Lun v. Ma Dive, 7 Bur. L. T. SO 915 

- Succession — Co-heirs — Living sepa¬ 
rately — Brothers and sisters exclude parents. 

According to Burmese Buddhist Law brothers 
and sisters are also co-heirs and, when living 
separate from their parents, the survivors suc¬ 
ceed the deceased. 

Therefore, where three sisters had settled sepa¬ 
rately from their father, tho last surviving sister 
was held entitled to the estate of her two de¬ 
ceased sisters in preference to their father. Ma 
Nhin Lwix v. U. Shwe Gone, 7 Bur. L T, 105; 
16 Bom. L. U. 377; 2’ M. L. J. 41; 18 C. W. X. 

1121 433 

Buddhist monk, suit bv, relating to mo¬ 
nastery 157 

Burden of proof. See Fraudulent Trans- 

K E R 


tion 


Adverse 


possession—Litnita- 

521 


- Be na mi purchase—Beal pur¬ 
chaser, if can sue for possession and annulment 

of incumbiance—Exemption 917 

- Ecnami transaction- Farda - 

nashin lady—Pleader and client—Extortionate bar- 

642 

-Buddhist Law— Inheritance— 

Exclusion of children--Filial neglect 915 

-of character of disease— 

Mauiz-ul-Maut - Evidence 253 


clmi go— Fail in e of 
implies guilt 


Duty of prosecution to establish 
accused to examine witness*, if 


-Father’s debt-Necessity 

240 

-Hindu l aw—Nucleus of family 

properly — Si If acquisition — Inheiitance— Disquali- 
ticatious—Congenital defect D28 


- Illegitimacy of plaintiff set up 

by defendant — Presumption — Khewat, extract /rom, 
produced in proif if legitimacy — Admissibility of 
evidence— Reh lanci,. 

It is for the defendants, if they setup a case of 
illegitimacy, to prove that the plaintiffs are illegiti¬ 
mate, for, tho legal presumption being in favour of 
legitimacy and marriage, the burden of proving 
illegitimacy lies on the person interested in making 
out the illegitimacy. 

Where an extract from the thereat, showing that 
G»«. olaint.ilYs wore reputed to ho t.he sons of ;a 
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Burden of proof — conoid. 

certain person, was pub in evidence to prove the 
plaintiffs’ legitimacy: 

Held , that although it was not shown that the 
defendants were parties to the mutation proceeding 
upon which the Jchewat entry was founded, yet the ex¬ 
tract was relevant in proof of the legitimacy inasmuch 
as it showed that the plaintiffs had succeeded to 
their reputed father’s estate and had been regarded 
as entitled to succeed. Aparbvl Singh v. Narpat 
Singh, l O. L. J. 89 972 

---Jurisdiction to show that the 

grant was of land revenue only — Grant of waste 
land as inam — Both warums granted SS3 

-- - - Li irritation — Burden of proving 

age to bring suit within time —Plaintiff to prove his 
age under 21 at date of institution of suit -ProoJ to 
be affirmative and clear — Court reluctant ti 
throw out cise as barred by time if suit just 
or equitable. 

For the purposes of limitation it is for the plaintiff 
to establish affirmatively and clearly that he was 
under the age of 21 at the date of institution of his 
suit, and where he fails to do this and has been able 
merely to show that he was possibly under that age, 
at that time, it must be held that he has failed to 
discharge the burden of proving that his suit is 
within time. 

The Chief Court will be naturally reluctant to 
throw out a claim as barred by limitation when it is 
satisfied that the claim is a just or equitable one. 
Charanjit Singh v. Bishf.n Singh, 167 P. L. R. 

19 U 462 

- - - Occupancy holding, attachment of, 

m execution of money-decree — Burden on decree holder 
to show transferability of holding. 

When a decree-holder for money wants to sell an 
occupancy holding belonging to his judgment-debtor 
in execution of the decree, the onus of proof is on 
him to establish that the holding is transferable by 
custom or local usage. Niir Mia v. Chandra Mohan 

Roy ' 939 


- —Pardanashin lady — Mortgage 

executed of her house in favour of her husband’s 
creditor—Undue influence of husband—Document, 
if fairly taken - Onus, on whom 40 I 

-.-Party to agreement — Hindu 

Law—Right of sou to contest liability under 
fathei’s agreement 621 



Payment 



interest — Limita- 


-Special custom 276 

-- - —Suit for rent—Registration — 

District Judge exercising appellate jurisdiction — 
High Court’s power of revision—Jurisdiction — 
Bengal Land Registration Act (VIE B. C. of 1876*, 
s. 78—Civil Procedure Code (Act V of 1903», s. 

115 844 

Burma VUIag'e Act, 1907, s. 19(1) 

— Evidence to be given. 

To justify a conviction under section 19 (l) 
of the Village Act, 1907, it is necessary to 
show that the accused had built his house with- 


Burma Village Act —coucld. 

out the permission of the Deputy Commissioner, 
and later than the } r ear 1908, in which year 
the Act came into farce. Emperor v . Nga Vyo 
U. B. K. (1913) J, US; 15 Cr. I . J. 250 202 

Cancellation of sale-deed. See Hindi 7 
Law — Sale. 

c , power oj — Ex cornmunica- 

tion—Jurisdiction - Natural Justice— Defamation. 

To say that a man has been outcasted is 
prima facie to defame him. But where the 
Chaudhri of a community, duly recognised and 
acknowledged as such, convened a regular Pan- 
chayat according to the custom of the ciste, 
and in fulfilment of his duties as Chaudr.ri, 
communicated a resolution, passe J by the Pan- 
chayat, temporarily excluding the plaintiff from 
social intercourse with the members of the 
caste, and it was not shown that he was actuated 
by any ill-will or ulterior or improper motive : 

Held, that the Chaudhri was not liable in 
damages for libel or defamation. 

1 he Courts in India should refuse to interfere 
Avith the autonomy of caste, or in other words 
with the decisions of a Panehavat, provided that 
those decisions affect matters within the jurisdic¬ 
tion of the Paneha vat , id are not contrary to 
natural justice. 

Some members of a caste refused to subscribe 
to a declaration of faith issued by the Panchayat 
and instead issued over their signatures a leaflet 
calculatad to bring the Panchayat into contempt. 
Upon this the Panchayat convened a meeting. 
Notice of this meeting was not served upon 
those members personally though other members 
of their families were served. The Panchayat 
decided to temporarily exclude from all social 
intercourse their families until those persons 
appeared before the Panchayat and cleared them¬ 
selves It was contended that the order of the 
Panchayat was without jurisdiction in that no 
ca^te offence had been committed, and that the 
Panchayat had acted contrary to natural justice 
in not giving the persons concern'd an oppor¬ 
tunity of defending themselves before passing the 
order of temporary exclusion: 

Held, (1) that the issue of the leaflet and the 
refusal to sign the declaration of faith were 
both social questions, closely concerning the com¬ 
munity and well within the jurisdiction of the 

Panchayat; 

(2) that personal service upon the persons 
complained aerainst was unnecessarv, inasmuch 
as other members of their family had been served 
Avith notice of the meeting, and that as Pan- 
chayats deal with families as units and col Avith 
individuals and as any member of a family can 
appear on its behalf and defend, the procedure 
of the Panchayat was not contrary to natural 
justice; 

(31 that as the family had been suspended 
pending the appearance before the Panchayat of 
the offending members, there was no denial of 
justice Bisiiambar Das v . Oobtnd Das. 12 A. 

L. J. 552 CO O I 
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Cause of action, accrual of 


231 CharterAct — concld. 


-Partition proceedings—Party refer¬ 
red to civil suit — Cnu-e of action a rUing by 
institution of partition proceedings— Kffect of 
entrv in Revenue papers—Several plaintiffs suing 

jointly 458 

Sale—Vendee obtaining possession 


under voidable sale-Sale subsequently set aside 
— S..it to recover consideration money 570 

- -Vendee in consideration of sale 


Court's power of superintendence — Proceedings for 
settlement of fair rent before Revenue Officer. 

The High C ourt has no jurisdiction to exercise the 
power of superintendence it possesses under section 15 
of the Indian High Courts Act, INCH, in relation to a 
pioceeding for settlement of fair rents before a Re¬ 
venue Officer under section 85 of the Cliota Nagpur 
Tenancy Act of 1908. Uma Charax Manual v. 
Midnapore Zemixdary Co., 20 C. L J. 1L 


undeitaking by deed to deliver certain things 
at once and to pay balance by instalments — De¬ 
fault in respect of both promises - Single contract 
— One cause of action—Separate contract after 
deed in respect of delivery of things—Different 
causes of action — Plaintiff not bound to sue for 
speciGc things 845 

Caveat. See Probate, 

Centra! Provinces Tenancy Act 

(IX Of 1833), S. 38 (2 )—Interest, includes 

re-payments in cosh and in grain Usn fruct n or // 
mortgages — Notice to landlord. 

The word ‘interest’ in section 88 2) of tho 
Tonancy Act, 1883, means a compensation for 
the use of money or grain, and, therefore, in¬ 
cludes a ro-paymont in cash or in grain. 

It cannot be laid down as a hard and fast 
rule, that all usufructuary mortgages of occupancy 
rights require notice to the landlords and give 
rise to a claim for pre emption. Ragmunati, v. 
Gan pat, 10 N. L. R. 71 


S. 1 5- Civil Procedure Code 
(Act V of 1908', s. 115, O. XVI, r. 4— 
Com m ission refused — Discretion - Revision —Abuse 
of process. 

A High ( ourt ought not to sit in appeal over 
every ix'rciso of discretion by the Couit below, 
e r en though under the law no appeal is given to 
the fart}' against whom the discretion has been 
ox ,'rcised. 

Nothing short of tho conclusion that there has 
been a wanton abuse if the process cf the 

Ci urt below, would induce a High Court to in¬ 
terfere in revision. 

Therefore, where a subordinate Court has either 
issued a Commission to examine certain witnesses 
or lias iefused to issue one, it cannot be said 
under section 1«> of tho Charter Act or section 
115 of the Civil Procedure Code that his refusal 
amounts to an abuse of the process of the 

( ourt or that he has acted with material irregu- 
l.uitv in tho exercise of jurisdiction. Chinkd r. 
Sam ran ha M oort in. 15 M. L. T. 339 


Central Province? Tenancy Act (1 
Of 1893) SS. 44,56 (2) 604 

Central Provin r es Tenancy Act (XI 

of 1898), S• 46 —SaL decree of occup incy 
r ghts • Unregistered mortgage not allowed — Inter¬ 
pretation of Statutes. 

Under section 4*3 of the Tenancy Act, ISOs, no sale 
decree in respect of occupancy rights can bo’ passed 
on an unregistered mortgage, even if the deed was 
executed before tho Act came into force. 

Where tho language of tho Statute is clear and 
unambiguous, Courts have to give effect to it whether 

it has the effect of divesting a vested right o not 
Miya Saiier v . Champa Lal, 10 N. L R. 4 >^ 


Cheating:- Attempt-UiGnition of “attempt”— 

Spin ious ti inkets—False representation - Untrue 
statement to support 473 

ChCQlie - Payment by cheque effected when 
casluil —Limitation runs from date cheque is 
casluil 779 

Chetty banking*, usage of 516 

China and Corea Order in Coun¬ 
cil, 1904, Arts. Ill, V, VI XIX 
XXII, XXXV, L ’ ’ 674 

Chf ngleput District - Mirasitennr* Xlthxi. 

ram- lhunduvavam - Kuditaram - Kudnatam ridbf, 
meaning oj -l Hindi Pa i alar— Susitantr u ms-Inam- 
car Mr.amdar also ancient Inamdar — Presumption 
- Lkobcgnm M,rasidar-Shrotn'am Inam, granted to 
Mnamdar in 1 S02. whether "estate"-Madras Estates 
Land Act (I of 1908). *. 3, C P 2 to compel 

acctj to nee oj \n\txfi—Revenue oi Cnil Court- Juris. 

d If/if. w. 

In the case of Mirnsi proprietors, the p^uce 0 f 

the laid is divided into three shares, Ot Audvaram, 

be ro\ al share, (2 Thnnduvni am, the landlord’* and 
(,3> Kuilrvamrn, the occupant’s share. 

1 he word “Kiulivaram” ir.nv le used in two senses, 
V tLr ^hi «* f cecnpaicv, (2) the share of the pro- 
i ik i >\ kIi tlie cultivator. » hot ver I o mav bc % gvtsu 

n ctmise ,L*| cil t ,f the Madras EstatfS 

l.iit.il Ait, it is listd in tl.eforrner sense. 

. *’ 1 *entire! I e held to own the Kndivnratn 
it \n us true and compute sense, unless he has got 

-S. | c. _ ri . „ w u lower ot alien.at ion of his right of occupancy, and 

Act (VI B. C. oj PJLS) s S 5 1 n * a *’P 7n \ li'iinncy u , n 1 Ss * u 'decs not ncknowledge himself to be merely 

J V ~ J u> ^diction — LhgJi l ' K hmant of a person really owning the Kudivarari 

light, * * 


Charge- Will creating clmrgo l>v wav of 
annuity-Charge upon immovmblo prime, tV w h > 
ther enforceable against bona fide transferee for 
value without not ice-Mortgage and el,a nm di* 
tinction between - Registration of elmr-ms not 
compulsory — Drcumerit, creation of charge bv 
not i onrpulsory — Lien, legal ami equitable mlmiV 

’ lon of ’ 867 

Charge to Jury-Mis.lirootiun 


tico— Koynl p,. " CtU " cil g™ 

C Vc4L e s. fa 1 124 and 25 vre.o. 

-S. 15 977 
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Chlng-Icput District —concld. 

A Payakar whom a Mirasidar introduces for culti¬ 
vation purposes, if he permanently settles in the vil¬ 
lage and if he and his descendants enjoy the same 
lands as tenants for about 10!) years, becomes, by 
custom and by Hindu Law, Ullkudi Payakar with 
permanent rights of occupancy, or in other words, 
acquires what may be called in one sense Kudivaram 
right in the lands in his holding. 

Swatantrums include Thunduvaram and mean a 
certain portion of the gross produce raised by the 
Ullkudi tenants, which is due to the original Mirasi¬ 
dar 

As regards Inamdars, the presumption is that at 
the time of the Inam grant, the Inamdar was not the 
owner of the Kudivaram right. 

Out as regards a Mirasidar, to whom an Inam was 
granted long ago, it cannot be said that there is a pre¬ 
sumption against his having also owned the Kudiva¬ 
ram right at the time of the ancient grant, regard 
being had to tho history of the Mirasi tenure in the 
Chingleput District. 

A Miiasidar who is the owner of a Kudivaram 
right in the lands in the village is called Ekabogain 
Mirasidar. 

Where a Shrotriam Inam was granted to a Mirasi¬ 
dar in 1802 and it was contended that trie Shrotri im 
Tnam came under the definition of ‘estate’ in the 
Madras Estates (.and * ct: 

Held, overruling the contention, that the Shro- 
triamdar being also a Mirasidar in whom presumptire- 
ly the Kudivaram right rested, the Shrotriam Inam 
was not an estate within the meaning of section 3, 
clause 2 ( d), of the Madras Estates Land Act, and 
that, therefore, the suit to compel acceptance of 
patta could not be brought in an ordinary Civil Court. 
Ciiixnan v- Kondam Naidu. 26 M. L. J 169; 1 L. W. 

41 I 13 

Chota Nagpur Tenancy Act (V of 
1903 B. u), ss. 203, sub-5. (I), 

21 I, SUb-S. (I) — Rent decree — Sale of tenure 

— Successful claim to share oj tenure—Sale of 

share of tenure , whether contemplated by s. 203 

(\) — Execution of decree as one for money. 

Section 203, sub section (1), of the Chota Nag¬ 
pur Tenancy Act, 19 18, cmtemplates the sile of 
an entire tenure, and not of any share there¬ 
of. 

% 

Where a decree-holder originally sought to 
bring to sale the entire tenure in accordance 
with sub-section (1' of section 203, but found 
that he could not do so as a quarter share of 
the tenure had been exempted from sale on the 
application of the registered holder thereof who 
had been left out of the sale: 

Held, that the decree-holder could not execute the 
decree as a decree for rent under section 208 in 
respect of the three-fourths share of the tenure, but 
that it was open to him to tieat the decree as a 
decree for money against the judgment-debtor and to 
execute it in the ordinary Civil Court. Chandra 
Nath Tewari v. Protap Udai Nath Satie Dp:*, *8 
C. W. N. 170 105 

-s. 211, sub-s. (I) 

105 


Chota Nagpur Tenancy Art (VI of 
1908 B. c.), ss. 68, I 39, cis. (2) and 

(4 )—Suit Jor ejectment by raiyat against under - 
raiyat — H hether jurisdiction of Civil Court barred. 

'The word “decree” in section 68 of the Chota 
Nagpur Tenancy Act is not to be read with the words 
“passed under this Act.” 

In a suit brought under the provisions of the 
general law for the ejectment of an under -raiyat by 
a raiyat, the jurisdiction of the Civil Cou.ts is not 
barred either by clause (4i or by clause (8) of sec¬ 
tion 139. Bhola Natii Manual v. Chhota Gunara.m 
Might 407 

-S. 85 896 

s. 139, cis. (2) and 

407 


(4) 


rcumstantlal evidence - Dacoity- 

Pomting out place where stolen properly found 

_ , , 1004 

* natuie of Theft of curren. 
cy notes—Opportunity of entering room not accused's 
exclusively-Encashment of stolen notes in presence 
oj accused s relation - Money in accused's posses- 
swji after thejt , not accounted for satisfactorily — 
Sufficiency oj evidence. 

Circumstantial evidence must be exhaustive and 
exclude the possibility of guilt of any other 
poison, or must point conclusively to the com¬ 
plicity of the accused. 

Therefore, where in a case of theft of curren 
cy notes and cash from an office the evidence 
against the accused was that he was one of 
those who entered the office in the absence of 
the complainant, that a relation of his was pre 
sent when two of the notes were cashei bv 
that relation’s relative and that the accused was 
after the theft in possession of money for which 
he could not satisfactorily account, it was held 
that this evidence did not fulfil the conditions 
of circumstantial evidence. Chiraguddin v. Eupf 
ror, 15 Cr. L. J. 293; J8 0. W. N. 1144 5Q | 

Civil Procedure Code (Act XIV of 

I8b2), S. 20 —Venue oj suit — Plaintiffs option 
-Transfer, causes of-Preponderance of convenience. 

Though section 20 of the old Civil Procedure Code 
which required that a Court must be satisfied that 

justice is more likely to he done by the suit bein~ 
instituted in some other Court before it requires the 
plaintiff to do so, is dropped in the new Code and 
the Court’s discretion is thus left unfettered verv 
strong reasons must be shown under the new as 
required in the old < ode, for depriving a plaintiff of 
the right to biing his suit in any Court in which the 

law allows. Mdthja Chettt v. Arunachellam 
C hettv, 7 Bur. L. T. 1 LAM 



-S. 25 

-S. 295 241 

" S. 3 I I — Civil Procedure 

Code (Act Tof I908>, O. XXI, r. 90 -Lnndlo,d afd 

tenant—Non.transferable occupancy holding— Trans¬ 

fer of portion of holding -Sale of holding in execution 

of rent-decree - Application by transferee for reversal 
of sale, if maintainable - Transfer of entire holdino 
and that of portion, distinction between. 
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Civil Procedure Code - v i8^)—concid. 


A transferee of a portion of a non-transferable 
occupancy hoi ling is entitle 1 to apply, under rule 0 3 
of Order XXI of the Civil Procedure Code, for 
reversal of a sale in exjjutim of a decree for 
arrears of rent obtained by th3 entire briy of 
landlords. 

If a tenant has transferred his entire hoi ling, 
which is not transferable, and has surrendered pos¬ 
session to the transferee, he has in essence abandoned 
the holding The tenancy has terminated and the 
landlord has become entitled to re-enter On the 
other hand, if a portion only of the holding has 
been transferred, even though the holding be noil- 
transferable, there is no forfeiture. The tenancy still 
subsists and the landlord is entitled to look to his 
tenant for payment of rent 

Distinction between section 311 of the old Code of 
Civil Procedure and rule 9 ) of Order XXI of the 
present Code pointed out. About Aziz v. Takajaddin 

839 


_ _ __ S. 373— Ciril Procedure 

Code (Act V of 19(38', s. 10, O. XXIII, r. 1 — With- 
drnwal of .mit —Permission of Court— Costs, no time 
fixed Jor payment of - Institution of fresh suit —Sub¬ 
sequent piyineni of costs . 

Where a plaintiff has obtained leave to withdraw 
a suit upon payment of the defendant’s costs, it is 
his duty to pay the costs at once, for until they are 
paid, there is no withdrawal with the permission of 
the Court. 

Where leave was granted to a plaintiff to withdraw 
upon payment of costs, but the order did not limit 
the time within which the payment should be made : 

Held, that the plaintiff could institute a fresh s lit 
and make the payment subsequently. 

A Court, when giving permission to a plaintiff to 
withdraw, with liberty to bring a fresh suit on 
payment of the defendant’s costs, should limit the 
time within which the payment should be made, 
and direct that on failure to pay within that time, 
the original suit shall stand dismissed with costs. 
Sadiiu Charan Tetvaiu v . Baikuntha Nath Madvk 
19 C. L. J. 529 2 1 0 


- ■ ■ -- S* 622 — Sub-Divisional 

Officer acting under s. 2 of Sunthal Parganus Act 
(XXXVII of 1855) — He vision — Commissioner or 
Iliijk Court — Jurisdiction. 

Where a Sub-Divisional (3llicer exercises jurisdiction 
as a Court created under section 2 of Act XXXV 11 of 
1855, an application for revision of his order lies only 
to tlie Court of the Commissioner and not to the High 
Court under section 022, Civil Procedure Code of 
1882. Gotam Najaf Miaii r. Pam iianax Gupta, 19 
C. \j. J. 292 876 

Civil Procedure Code (Act V of 

I908)j S. 2) Cl. I I— Legal representative — 
Orove holder and tenant dying ivithnut heirs —1[ ,use 
and. grove escheating to zemindar — Zemindar’s 
liability for decree against grace-holder and tenant — 
Execution of decree. 

The judgment-debtor was a grove-holder and 
tenant possessing a dwelling-house in the aba>ti. On 
his death without heirs the grove and the house 
escheated under the village custom to the zemindar. 
The decico-holder sought to execute the decree 

. joining him in the proeeed- 


Clvil Procedure Code— (i908)— contd.. 

ings as the legal representative of the judgment- 
debtor: 

Held, that the zemindar was not the legal re¬ 
presentative of the judgment-debtor. Chiraxji Pal 

i». Biswa Nath, 1 O. L. J. 8G 959 

--s. 2, cl. 17 935 

__—- -s. 2, O. XXVJ, r. I I 

— Issue of Commission to examine accounts—Sot 
pi eli mi nary decree —“Rights ol parties ,” meaning of. 

In a suit for accounts and redemption under the 
Dekkhan Agriculturists’ Relief Act, the Court before 
passing the decree for possession investigated 
certain questions of fact in issue between the parties 
with reference to the amounts duo in respect of 
different mortgages and different plots of land, and then 
instead of making the final mortgage account itself 
rcferied the taking of the account to a Commissioner 
under Order XXVI, rule 11, of the Code of Civil 
Procedure: 

Held, that the issue of a Commission, or the instruc¬ 
tions which wero recorded for the benefit of the 
Commissioner at the time of the issue of the Commis¬ 
sion, did not constitute a preliminary decree within 
the meaning of section 2 of the Code of Civil Proce¬ 
dure. 

“The rights of the parties in regard to matters in 
contioversv,” referred to in section 2 of the Civil 
Procedure Code, mean general rights such as rights 
in relation to status, in relation to jurisdiction, in 
relation to limitation, in relation to frame of the suit, 
and in relation to liability to accounts, which, if 
decided, must have a general effect upon the proceed¬ 
ings in the suit, and can bo decided preliminary to 
the investigation of the matteis in disputo between 
the parties upon the merits. NarayaX Bai.Krishna 
Kui.karni r. Gopai. Jiv Ghadi, U> Pom. L. R- 206 

889 

- SS- 4) 1 00— Regulation 

IV of 1827, cl. 93 — Regulation Kill oj 1830, cl. 
ii—Vinchur Court's decision — Special appeal lies 
to Iliah Court. 

A special appeal lies to the Bombay High 
Court against a decree of the Civil Judge at 
Vinelinr.on the grounds mentioned in section 100 
of the Civil Procedure Code. Ramchandra 
Axandrao v. Paxdu Daodu Tki.i, 16 Bom. L. R. 
75; 38 B. 340 617 

-- S. 9 — Suit t elating to 

monastery bet tree n Buddhist layman and monk — 
Monks may possess property — Monastery not poggalika 
property but sanghika Withathagnha gift defined. 

A suit between a lav man and a Buddhist monk in 
regard to land on which a monastery stands is cognis¬ 
able bv the Civil Courts. 

% 

Buddhist monks at the present day do and may 
possess property. 

A monk can act as owner of a monastery whether 
dedicated to him personally by the Kyaungtaga or 
allotted to him bv other monks for 12 vears at most, 
but lie cannot according to the ri na ><i give away to 
an individual, either a monk or a layman, a monastery 
dedicated to him personally. Such a monastery is 
sanghika property and cannot be poggalika* 

Poggalika property is such as a monk can dispose of 
as lie thinks tit. 
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Civil Procedure Code— ( 1938 ) —contd. 

If a monk takes the property of another monk 
and appropriates it to his own use, the appropriation 
is valid and is called a wiihathagaha gift, provided 
(according to the vinaya) live conditions are fulfilled, 
viz., (1) the monks must be intimate; (2) they must 
have associated together; (3) they must have spoken 
about the property: (4) the owner must be alive 
when the property is taken and (5) the taker must 
know that the owner would be pleased at the taking. 
Nga Po Thin v. U Thi Hla, U B. It. (1913) I, 183; 
7 Bur. L. T. 27 157 

-s. 10 210 

-s. I I 705 

I “ S» 1 1 —Evidence Act (I 

oj 1872), s. 41 —Probate and Adm inistration Act ( V 
of 1881), s '83— Contentious probate proceedings — 
Suit — Res judicata— Conclusive judgment. 

As contentious probate proceedings must take the 
form of a suit in accordance with the provisions of 
section 83 of the Probate and Administration Act, 
such proceedings constitute a suit within the meaning 
of section 11 of the Civil Procedure Co le and, there¬ 
fore, the finding of fact of a Probate Court in such 
proceedings, that the testator was not of sound dis¬ 
posing mind when thealleged Will was made, would 
operate as res judicata between the parties to the 
proceedings although the judgment in such proceed¬ 
ings would not be a judgment such as is contemplated 
in section 41 of the Evidence Act inasmuch as such 
judgment does not confer upon or take away from 
any person any legal character. Kalyanchand r al- 
CHAND V. SlTABAI DlIANASA, 16 BOM. L. R. 5; 38 B. 309 

325 

-- - S- II — Execution of 

decree—Application by alleged transferee of real 
dect ee—Judgment-debtor served with notice — Ex 
parte order— Res judicata. 


B obtained a decree against J on the 29th of August 
I9f»5 and applied for execution of the decree* on the 
12th March 1908. The proceedings resulting from 
this application were infructuous. Later on, on the 
26th of January 1910, one D applied for execution of 
the same decree claiming to be the transferee of the 
decree. Notices were issued. J did not respond to 
the notice. The Court then on the 12th February 
1910 ordered the issue of notice calling upon J to 
show cause whj' an order for his arrest should not be 
made. J again made no appearance but as D failed 
to pay the process fee for his arrest, his application 
was dismissed. D again applied for execution on the 
13th of .January 1912 and this time a representative 
of J appeared and obje'ted that as D was neither the 
decree-holder nor a transferee of the decree he had no 
right to take out execution : 

Held, that the order of the 12th of February 19 iO 
granting the application of D operated as res judicata 
as to his right to execute the decree and that J could 
not go behind that order Oman Prasad v. Jani 
Durlab Shankar, 12 A. L. J 206 286 

-S. 24 — Civil Procedure 

Code (Act XIV of 1882 \ s. 25— District Court — 
Powers of transfer — Subordinate Judge's Court — 
Inherent power — Jurisdiction. 

If a District Judge, to whom an appeal has been 
remanded by a High Court, transfers the same to a 


Civil Procedure Code-(i908)-contd. 


Sub-Judge and the latter disposes of it without any 

objection being taken as to his jurisdiction the ir¬ 
regularity would not affect his decision on merits 


Under section 24 of the new Civil Procedure Code 
the District Court’s powers of transfer are much 
wider than they were under the old law. Sing^mu- 
sktti Venkatiafi v. Boppella Cfiirrana, (1914) M 
W. N. 317; 15 M.L. T. 304 


-—— -s. 34, O. 

rr. 2, 4 — Mortgage decree--Interest — 
rate - Discretion of Court in awarding 
the contracted rate. 


XXXIV, 

Contractual 
less than, 


The date referred to in Order XXXIV, rule 2, is 
the date fixed by the Court for the payment’ of 
the money by the defendant to the plaintiff. The 
clear meaning of the rule is that the Court must 
ascertain the amount due on the mortgage up to the 
date mentioned. The amount must be according 

to the contract between the parties unless the 

Court for some legal reason sees fit to interfere 
with the contract as to the rate of interest. 

The only section of the Civil Procedure Code 
which gives any discretion in the mater of interest 
to the Court is section 34. This section applies to 
decrees for the payment of money, and does 

not, in any way, permit the Court to reduce 

the interest below the contracted rate when 
taking the accounts and making the decree as 
provided for by Order XXXIV. Rajivanta Kaur v. 
Sham Narain Singh, 12 A. L. J. 283; 36 A. 220 

88 

--ss. 37, 38, 42, 50 

cl. (I), O. XXI, r. 16, O.XJLV, A. is 

—Transmission of decree for execution to District 
Court - Application by transferee of decree for 
recognition oj transfer - Jurisdiction of District 
Court to recognize transfer—Power-oJ-attorney, con¬ 
struction of. 1 

Where the Privy Council transmits its decree 
to the High Court, the High Court in receiving 
and tiling it dojs purely a ministerial act. The 
District Court whose decision was appealed 
against does thereby cease to be a Court “ which 
passed the decree ”, for the purpose of recognising 
the transferee-decree-holder and ordering execu^ 
tion at his instance. 


Where a power-of-atcorney executed in favour 
of an agent contains the following terms “to 
conduct and manage all other, the estate property 
moneys, affairs and concerns of the ze/nin. 

dari .and in all respects as fully and absolute. 

ly as the principal himself is empowered to do* 
and (subject to aforesaid,), to do, perform and 
carry out all such acts and deeds whatever as 
may be considered requisite for the above purposes as 
amply and effectually as the principal could do 
in his own proper person if these pr?sents had 
not been executed”, the words are wide enough 
to give the agent power to assign a decree to 
another person even for less than the decree amount 
Lingam Krishna Bhoopathi Deo Garu v. Rajah of 
Vizayanagaram, 15 M. L. T. 143; 26 M. L. J. 185 
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Civil Procedure Code— (loos)—conta. 

___ s. 47 — Fraudulent exe¬ 
cution of decree-Suit for damages, whether birred 

— Damages, measure of. 

A suit for damages for fraudulent execution is not 
barred by section -J7 of the Civil Procedure Codo. 

The measure of damages is the amount recovered 
in such fraudulent execution Ragiiava Iyexg*k, r. 
Aihanambalam, (1914; M W. X. 171 405 

____Si 47- Limitation Act 

(/X - of 19U8J, 5, 18— Suit to set aside re¬ 

venue sale —Com promise that defendant should 
execute kobala within three month*—Alter more 
Ikon three years suit for declaration of title, 
u hether maintainalde. 

Certain land belonging to the plaintiff was 
sold for arrears of Government revenue and pur¬ 
chased by the defendant’s father. The plaintiffs 
sued to have the revenue sale set aside on the 
ground of fraud, and during the pendency of 
that suit, which was decreed, a s tehnnnah »vns 
entered into between the paities by which the 
defendant agreed to execute a h >bila on receipt 
of Rs. 60 within thro-* months, in defiult the 
plaintilT-i were to get the kobala executed in 
their favour by the Court. More than three 
years after this, the plaintiffs brought a suit for 
declaration of their title to the land which was 
the subject-matter of the previous suit., and for 
possession thereof, and also for getting a kobala 
executed by the defendant : 

Held , that the suit was not maintainable; that 
the plaintiffs either must sue again to have tho 
sale set aside on the ground of fraud, a suit 
which is clearly barred,- or they must execute 
the original decree on the sol eh na mail which is 
also barred. 

Neither section 5 nor section IS of the Limita¬ 
tion Act has any application to cases under sec¬ 
tion 47 of the Code of Civil Procedure. 

Siiekambari v . Ram Kumar Das 240 

-—-s. 47, O. XXI, r. 32 

— Injunction—Perpetual injunction to keep door 
closed —Door closed but re-opened —Remedy of decree- 
holder — Suit or execution. 

A decree directed the judgment-debtor to close 
a certain door and to keep P permanently 
closed. Having formally eomj lied with the 
decree by closing the door, the judgment-debtor 
shortly afterwards ro-npened it: 

Held, that the decree-holder had u reined v 
under his decree re, in execution, and was not 
bound to bring a fresh suit llAitinri.i.AH »* 

Abdulla, 12 A. L. J. 3 47 247 

-s. 47, O. XXI, r. 36 

— Usufructuary mortgagee pre-empting equity of 
redemption- Possession neither claimed in suit nor 
obtained in execution, rff ct of. 

A usufructuary mortgagee in possession sued for 
pre-empting a sale of the cq lity of redemption of 
the mortgaged property without asking for posses¬ 
sion and on obtaining a decree deposited in Court 
tho sale price which was removed by the vendee: 

Held, that the mortgagee pre-emptor became the 
full owner of the property hy operation of law* and 
that being himself in possession it was quite 
Unnecessary for him to seek anything further in 


Civil Procedure Code— (loos)—contd. 

execution of the pre-emption decree. Sita Ram 

Pax he v . Madiio Pakde, 12 A. L. J. 521 876 

- S. 50, cl. I 235 

- s. 60 — Attachment — 

Salary — Officer in Indian Army—Salary realized 
and distributed cannot be refunded. 

Under section 00 of the Civil Procedure Codo 
the salary of an officer in tho Indian Army is 
exempt from attachment in execution of a dec¬ 
ree. 

Where the salary of such an officer has been 
attached, realized and distributed among his 
creditors without anv objection having been pro- 
ferred be is not entitled to a refund of the 
same. King, King & Co. t. Davidson, 16 R< m. 

L. R. 233 5 7 5 

-s. 60 (I), cl. (i), s. 

60 t2), Cl. (fc>), S. 2, Cl. 17- Public officer — 

“ It hilc serving under the Government ”, meaning of 
“ Affect,” interpretation oj — Attachment of salary 
ol Honorary Commissioned Officers employed in 
Indian Subordinate Medical Department, power of 
executing Court as to—Army Act (44 and 45 J’tcf., 
Chap. 5 SJ, ss. 136, 144 and 190— Construction of 
enactment, principle of. 

The salary of Honorary Commissioned Officers 
employed in tho Indian Subordinate Medical Depart¬ 
ment is attachable under the provisions of section 60, 
sab section (I», clause (»‘, <ivil Procedure Code, 
sinco they are “public officers” as defined in section 
2, clause 17, Civil Procedure Code, and are also 
“officers’’ as defined in section 190 of tho Army 
Act, so that they arc not protected by section 144 
of the latter. 

Section 60, sub-section (2', clause ( 6 ), Civil Proce¬ 
dure Code, does not amount to a declaration that the 
provisions' of section 60, subsection (\', Civil 
Procedure Co le, do not constitute a law passed by 
the Governor-General of India in Council authorising 
deductions to he made fiom the pay of an officer of 
His Majesty’s Regular Forces Prins, E. G. A. i\ 

Murray & Co , Ltd , l 0. L. J. 127; 17 O. C. 99 935 

-SS. 63, 73 — Dturrec* 

h dders of different Court* attaching in execution 
entitUd to rateable distribution in Court of highest 
guide without transfer ol decree 
Under sections 63 and 73 of tho Codo of Civil 
Procedure all the holdeis of money-decrees, who have 
attached the property of their judgment-debtor in 
execution in several Courts before the actual receipts 
of the assets by tho Court of the highest grade, 
are entitled to share in the rateable distribution 
on application to such Court without getting their 
decrees transferred to it. XarasimhachaRIAR t\ 

Kiusiixamacuariar, 26 M. L. J. 406; 1 L. W. 403 903 

-s. 65 101 

- s . 73 909 

-SS. 73, 104 — Applied* 

tion for rateable distribution— Order, whether appeal* 
able — Appeal. 

No appeal lies from an order passed under sec¬ 
tion 73 of the Civil Procedure Code, 1908. Puxgalur 
C HENNA MM A V UaJA OK K V KY RTI WVG\R. I li. W. 284 

422 
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J —s. 92 (I) (b) —Suit 

unaer section 92 compromised and trustee dis. 
charged from liability to account— Compromise 
decree attacked as fraudulent and collusive — 
Declaration sought that discharge of trustee from 
liability to account is void — Advocate-General's 
consent, whether necessary for such declaratory 
suit - Ejusdem generis, principle of—' Funher or 
other relief ," meaning of. 

A suif-, under the provisions of section 92, 
Civil Procedure Code, praying for the removal of 
trustees, appointment of new trustees, accounts 
and inquiries, etc , was compromised, the old 
trustees were discharged from their trusteeship, 
and neyv trustees were appointed in their stead. 
The beneficiaries under the trust being dissatis¬ 
fied with the compromise decree attacked it in 
a regular suit on the grouud of fraud and collu¬ 
sion and asked that so much of the decree as 
related to the discharge of the old trustees fiom 
their liability to render accounts 
money yyas void and of no effect: 

Held, that, although the direct 
suit of beneficiaries is to declaro 
the challenged compromise decree 

no effect, yet, as the grounds on __.. 

declaration is asked allege a breach of trust and 
involve the taking of accounts and inquiries be¬ 
fore a decision can be given on the prayer for 
relief, the relief asked for should be held to 
come wit!.in clause \b), sub-section (l) of sec¬ 
tion 92, Civil Piocedure Code, and, therefore, 
the suit is net maintainable without obtaining the 
consent of the Advocate-General. Mahomed Salay 
Naikwara v. Mulla Goolam Mahomed, 7 Bur L. 
T. ICO III 


of the trust 

object of the 
a portion of 
v« i l and of 
which such a 


S. 


(I) 


614 


S. 97 — Preliminary decree 
— Accounts—Findings recorded — No preliminary 
decree drawn up—Party omitting to have preliminary 
decree drawn up - Waiver—Appeal . 

The right to appeal under section 97 of the Civil 
Procedure Code arises only when a preliminary 
decree is passed by a Court, and theie is no right 
of appeal when in a suit for accounts a preliminary 
finding directing the accounts to be taken is recorded 
but no preliminary decree is drawn up. 

There is no statutory provision requiring a party 
to ask a Court to draw up a decree in pursuance of a 
judgment and it i3 the duty of a Court to draw 
up a decree and the Pleaders of the parties are to see 
that the decree is in accordance with the judgment. 
Therefore no inference adverse to a party as to 
bis right to appeal can be drawn from an omission 
on his part to ask the Court to draw up a decree. 
Kaluram v. Gangaram, 16 Bom. L. R. 67; 33 B. 331 


-s. IOO — Second appeal 

—Findings of fact—Erroneous view of law — Inter¬ 
ference by High Court, 

Findings of fact of a lower Appellate Court are 
conclusive in second appeal. But if those findings 
have been arrived at on an erroneous view of the 
law, the High Court will interfere. 


Civil Procedure Code-a908)-contd. 

One A, who was carrying or about to carry on 

a business, made over the whole of his properties, 

including even Ins homestead, to his wife, the | laintifif, 
by a hibbanamah, and it uas asserted in answer to 
the claim of the wife that this was done either with 

the intention of defrauding or with the < flYct of 

defrauding A's creditors. The lower Appellate Court 

said that, in the absence of a single word by tho 

witnesses of A that the gift by him was not *a bona 

fide transfer, it could not hold that it was a fraudu- 
lent transfer: 

Held, that the facts to which the witnesses could 

depose were facts from which an inference might, or 

might not, be drawn upon the issue raided in the 

case: anti the fact that they riitl not state in so many 

words that the document was fraudulent made no 
difference. 

Held, further, that it was sufficient to show that the 
hibbanamah was executed with the intention or with 
the effect of defrauding creditors generally, that is 
creditors whose debts were not in existencent the tim 9 
ot the execution of the hibbnnetnvih but miyfht subse- 
quently accrue, and it could not he said that the 
hibbanamah. was not fraudulent because it was not 
devised with the intention of defrauding creditors 
whose debts were not in existence at the date of its 
execution. Ram Kaxai Shah v Bhuxia v. ( * i i a v d r v 
Bali Dasi 


104 
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7—.7T7T —— s. io i. Sell, r, o. 

I 9 * '- » Sdl. Ilf J39.PC1. I 4 — Arbitration — 

Reference by only some of parties - Non joinder objec- 

tion os to—Waiver—Refusal by Court to remit award 

— A ppeal. 

Where the plaintiff and some of the defendants 
joined in a petition for reference to arbitration with¬ 
out making the other defendants parties, and at no 
stage before the Court any objection was taken upon 
the ground of non joinder: x 

Held, that the reference to arbitration was not bad 
by reason of non joinder, for, applying the princi¬ 
ple set forth in rule 13 of Order I of tho Civil Pro- 

eedure Code, the right to object upon that ground 
was waived. 

Under paragraph 14 of Schedule I[ of the Civil 
Procedure Code, a Court may remit an award to an 
arbitrator upon the ground that the a-vard has left 
undetermined one of the matters referred; but if 
the Court after considering the objection male upon 
this ground refuses to remit thea.vard to re-cons id era- 
tion, no appeal lies from such refusal. A.vnmdv 
Prosad v. Jogesii Chaxdra Sex qc? 


— Interpretation, 

Section 105 of the Civil Procedure Code is only one 
of the many rules that come unde- the heading Q f 
res judient >. If an order is passed against which an 
aopeal is allowed but no appeal is lodged in time 
that order is binding and also all the "findings and 
decisions which form an essential part of the basis 
of that order, but not fchoso which are only incidental 
thereto. Section 105 ( 1 i sets out a group of excep- 
tions to this rule and section !0'> <2. states one 
exception to that group of exceptions, bringing that 
particular case back under the primary rule ^ 
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It is an ordinary canon of interpret* ion that 
a word keeps the same meaning at, ka-t through¬ 
out ary one Act. Kekra v. Sadhi t , 10 N. h.^R. 
28 


_s. 109 

-S. 109, Cl. (C) Cer¬ 
tificate for leave to appeal to Prirtf f'cur.cil, when 
granted. 

Under section 100, rlanre (<*>,of the Civil Procedure 
Code a certificate for leave to appeal to His Majesty 
in Council should be grant* cl only in cases in \vl ich 
the decision is of general importance or affects any 
large body of persons or threatens the religions or 
civil lights of anv class of the community. and not 
where it is to serve as a precedent for similar subse- 
nuent capes. Taimlram Maniram r. J A. Di-ACKWErr, 
7 S. L. R. 120 

-s. I IO 


--s. I 10 — Privirj Council 

Appeal—High Court dismissing appeal, on appel¬ 
lant’s failure to furnish security for costs —Substantial 
question of law. 

Where an appellant on being ordered by the High 
Court to furnish security failed to do so and on his 
appeal being dismissed on flint ground applied for 
permission to appeal to the Privy Council: 

Held, that, as the appeal did not involve a sub- 
ftantial question of law, the permission applied tor 
could not be granted. Gakcr Khan Secretary ok 
Statf, 12 A. L. ,1. 451; 2G A. 325 532 

-s. I 15 82. 522, 

044, 931 


■ --G. I I S-High C< art’s 

power of revi^i rn—Landlord and tenant- Lease Jar 
f.xcd term— Six month*' notice giicn bcjorc expiry if 
term—Jurisdiction— Presidency Small Cause Court , 
v hen can pass order under section 41 — /* residency 
Small Cause Courts ,4c/ (AT oj 1882), s. 41 — Presi¬ 
dency Small Cause Courts Art (1 of 1895). 


A High Court has power ui.der section 115 of tho 
Code of Civil Procedure to re\ise the pioceeuin «*3 
under section 41 of the Presidency Court of Small 
Causes Act. 

Where a lease is for a fixed term and then tho 
tenancy is detei li.inalle on notice, the notice cannot bo 
given until after the expiration of the lixed term. 

WIk i o in such a case one notice was given before nud 
another after the expiry of the fixed pei iod: 

Held, that the first notice was premature and tho 
second insufficient inasmuch ns it did not -ive six 
uk nthb* time as provided in the agreimont. 

Where discretion is to bo exorcised by Subordinate 
Courts, a High Court will ordinarily refuse to inter- 
fere if petitioner has other remedies, but. where want 
of jurisdiction of the Subordinate Court has been os- 
ftablUhed, no question of tho exoiciso of disention 
arises and a High C ourt cannot condone this. 

Under section 41 < f tho Presidency Small Causo 

Courts Act tho Uouit has jurisdiction to deliver 
possession only when tho tenancy has determined and 
therefore, \\hero tho Court has delivered possession 
before the determination of the tenancy, its order is 

wrong and open to revision. 


Civil Procedure Code— ti9C8)— contd. 

The provision ns to new trials contained in Chapter 
AM of the Presidency Small Cause Couits Act does 
not apply to proceedings under section 41 of the Act. 
Ramasami Naidu v. Ve.mcataramanjct.u Naidu 26 
M. L. J. 4G7; (1914) M. W. X. 368 572 

-?, II 5 —Interlocutory 

order—Appeal allowed—Revision —Partnership suit — 
Amendment 

Where tl e legality of an interlocutory order can be 
questioned by way of appeal, it is not a fit ease for 
interference by the High Court under section 115 
of the Code of Civil Procedure unless there has been 
an impri per exercise of jurisdiction by the lower 
Comt or nn improper refusal to exercise the juris¬ 
diction vested in it. 

Inn partnership suit n Court should take into 
account all the transactions between the partners to 
avoid liiultiplM at ion of proceedings and all such 
amendments should be allowed as may lo necessary 
to determine the real questions in controversy. 

Sambasiva Aiyar i». G ana path y Aiyar 564 

--s. I 15 —Revision - Order 

cf Single Judge— Judgment - Appeal — “ Jurisdiction ”, 
meaning ej —Letters Patent oj 186"', els 15, 16, 39 — 
High Courts Art ('24 and 25, Tic c. 101', s. 13— 
Presidency Small Cause Courts Act (XV of 1&S2J, 
is. 6, 41. 

Where a single Judge of a High Court interferes 
with a judgment of the Presidency Small Cause 
Court under section 115 of the Civil Procedure Code, 
his older is a judgment within tho meaning of clause 
15 of the Letters Patent and is nppcalnl lo. 

Where a Pi csidt ney Small Cause Court Judge re¬ 
fuse s nn application under section 41 of tie Presi¬ 
de ncy Small Cause Couits Act for tho recovery of 
possession of immoveable propelty on the ground 
that no relationship of landloid and tenant exists, 
his decision is on a question of law and there is no 
on or cf procedure to justify an intei ferenco by a 
High Corn*, umk r section 115, Civil Procedure Code. 

1 cr Wocdu fc, J.-'lhe word “jurisdiction” in sec¬ 
tion 115 of the 4 lvil 1’ioccdure Code means a juiisdic- 
lion local, pecuniary, pcisonnl or with reference to the 
Miljtu imittei it the suit. Shew Pkosad Bckgsiii- 
I'llAR V . 11am ClIl Nl KR HaKIUI X, 41 C. 323 977 

-—----SS. 115, I 5 I — Edi¬ 
tion— High Court's power to interfere— Shnhnn 9 
cclnenng attached property v ithout permission — 
Remedy. 

A High C< urt cannot interfere cither under section 
115 or siction 151 of tho Civil Procedure Code with 
an order of a Mmisif making a Shahna, who wm put in 
chnigc cf attached pioperr but bad gi\n»a away 
without pei mission to the judgment-debtor or 
decree-holder, pay a certain nmouut to the judgment- 
debtor. 

'1 he order though irregular cannot be said to be 
without jurisdiction. 

The Shahna, if a servant of tho Court, has a light, 
by wav of apii.nl, to tho Disitict Judge. Tcrsi Ram 

v . Parma 907 

- ss . i 15, |5f v |52- 

Inhercnt power of Court — Amendment of decree to 
Inng into conformity with judgment— Necessary Jor 
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Civil Proc2au;-3 Code -U93sj- C3 ntd. 

e'vh of justice-High Court's power of interference - 
lie vision. 

Ilia Courts m this country have an inherent newer 

to amend or vary decrees so as to brin ? them into 

conformity w.th the judgments after thev are signed 
by the .Judges under section 151 of the Civil Proce¬ 
dure (.ode, even if they do not fall under section 152. 

, order under section 151, however, can oulv be 
made where it is necessary for the ends of justice 
here the Court acts under section 15 1 i :1 a caso 

IT- le . re !i 8 l °" d U °. t have doae » is competent to the 
„ 1 Court to intei fere and set matters right. 

liJiHiuTi Mohctx Pal v. Lalit Mohun Pal 906 

—,--7~ s - ,48 > r. 13 

uraei setting aside ex parte decree conditioned on 

payment of costs—Condition not fulfilled-Extension 
of time — Appeal. 

An ex parte decree was set aside on condition that 
a sum of money was paid before a certain dato. The 
money was paid one daj' too late and the plaintiff 
refused to accept it. The Court refused to extend 
the time, holding that it had no jurisdicion to do so 

and formally dismissed the application to set aside 
the ex parte decree: 

tleld, that the final order dismissing an application 
to set aside the ex parte decree is appealable. 

Held , further, that the Court had power under sec¬ 
tion 148 of the Civil PioceJure Code to extend the 
time fixed for the payment of the presciibed amount 
n good cause were shown, or to pass a fresh condi¬ 
tional order in place of the former which had 
become ineffectual owing to the applicant’s failure to 
comply strictly with the prescribed condition. Jag\r- 
nath Saiu V . Kamta Pramiad, 12 A. L. J. 38; 36 A. 

' 7 133 

-S. 151 903, 907 

YYrt -^-S3. 151, 152, O. 

AAIi 9 I*■ o —Abandonment of decree —Power of 
Court —Decree not representing true intention of 
Court—No necessity for fling review. 

W here a decree, as drawn up, does not correctly 
represent the judgment according to the intention of 
the Court, it is open to the Court suo motu to rectify 
it, either under section 151 or 152 of the Civil Pio- 
cedure Code of 1908, even though the decree has been 

appealed against, and it is not ntcessaiy to review the 
judgment. 

A suit was insfituted against 14 defendants 

including the petitioners, who tiled written statements 

protesting against their inclusion in the categoiy of 

defendants. 3 he suit was contested by defendant 

^o. 1 alone. The j laintiff obtained a partial decree. 

On appeal the contest was ag.i i solely bet veen the 

plaintiff ami defendant No I. “The appeal was 

allowed and the suit decreed with costs”. The i 

decree gave costs against all the defendants, and tho i 

ptesent petitioners made this application to have < 

the decree amended so as to relieve them of that 
liability: j 

Held, that the intention of the Court was to decree 1 
costs against defendant No. 1 alone, ami that the z 
ecree should be amended under sections lot, 15iand t 

ider XX, rule 6 of the ( ivil Proced lire Code, J90 J , z 
''ithout the necessity of an ap; Jieation for review. 1 
oarhamdko Singh v . Haraianogs Narai.v Singh, 20 I 

v- U J. 18 419 t 
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---— -s. 152 419, 903 

’ 7T~. "-S» 152 —Clerical error 

in relief clai/ne l—Decree — Amend nent. 

A person sued for possession of a two-anna 

share. He described the property in the plaint 

as a two-anna share and paid tiie Court-fee on 

that share. In the prayer for relief, however, at the 

end of the plaint, the word “pie” was written in place 

of ar.na”, but the paities knew all along that the 

dispute was with regard to the two-anna share. 

I he decree was prepared in accordance with tho 
relief claimed: 

Held, that the error in the plaint was a clerical 
one due to an accidental slip and that the Court had 
power under section '52 of the Civil Procedure Code 
to amend the mistake throughout the record begin¬ 
ning with the plaint down to the decree. Shro 
Palak Pathak V. Sckhdef, 12 A. L. J. 185 3 44 

- --O. I,r. 13 862 

■ ’ ~~ ~~ O. 2, r. 2, O. 34, !*■ 

I-I- Mortgage — Decree for recovery of money due 
under mortgage, not satisfied —Subsequent suit for 
sile oj property, whet her maintainable—Limitation 
Act flX of 19‘)8^, s 19 —Acknowledgment of debt by 
Manager of Hindu joint family, whether other mem¬ 
bers bound. 

A mortgagee brought a suit on the basis of his 
mortgage for a simple money-decree only. The suit 
was decreed but the decree, not having been satisfied, 
he brought a second suit on the basis of the same’ 
mortgage for the sale of the mortgaged property: 

Held , that the second su t was maintainable under 
Order XXXIV, rule 14, in spite of the provisions of 
Order II, rule 2, of the Civil Procedure Code. 

An acknowledgment of a debt made within 
limitation by the manager of a joint Hindu family 
is binding on other members of the family. Jndar 
Pal Singii v. Mewah Lal, 12 A. L. J. 374; 36 A. 26 i 


. * ‘ O. 2, I*. 2 (I ) —Cause 

of action—Vendee in consideration of sale undertake’ 
ing by deed to deliver certain things at once and to 
pay balance by instalments— Default in respect of 
loth premises- Single contract—One cause of action 
— Separate contract ajter deed in respect of delivery 
of things- Diffeient cau<es of action—Plaintiff not 
bound to sue for specific things. 

Defendant bought a certain thing from plaintiff 
for a sum named, and undertook by a wiitten deed 
to liquidate that sum in a specified way, that is to 
say, \i) ly making over at once certain things as 
worth one half «.f the price fix d and (it; by p7>i»o- 
the other half on a specified day. Apparently 
at the time of the writing of the deed, such a thino- 
as breach in respect of it*, was not contemplated, while 
a penalty was provided for breach in resuect 
of (tt> r 

Held, that this was a single contract, and in the 
absence of a new contract thereafter entered into 
with respect to it' 1 , default having taken place both 
as to (it and (ii) before the institmi m of a suit on 
the basis of the deed, there was only one cause of 
action within the meaning of Order II, rula 2 (1* 

< ivil Procedure Code; but if subsequent to the deed 
there was a new separate contract as to (i>, namely 
that it war to be an obligation to which a new 
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liability was attached, that is, liability to pay 
intficst, causes of action as to {ij and (ii) would 

le difiVi ei t. 

Held, further, that the plaintiff was not 
ban til in ease <■! default as to ii fiom suing ior 
the i pee i tic things. The original arrangement was, 
ro doubt, made for the dt-fendaM’s convenience, 
but it w( uId be unreasonable to bold that plaintiff 
r.fier wnitii g for Aears should bo debarred from 
j ecot ciing their pi ice in cash. Narain Has c. 
M a > g ii a Ram, 183 P. L. It. 1014 845 

---O. 5, r. I 2. —Service, 

personal and substituted , alien to be effected. 

If h deb ndanl is going about fiom place to place, 
it is not i lie duty cl the | 1 linliff to go about seeking 
1.iin in all the places tluough which he is travelling, 
unices the defendant has any other place of residence 
or business, in w hich case the plaintiff is bound to 
take out summons to that other place to which ho has 
LtCll ll lilted. M A ni'RAXll ACHl V. CHOKALtNGA Pillai, 

tlDM) Al. W. N. ;.14 


--O. 9, r. 3, O. 17, r. 

3 —Time granted In produce evidence—Adjournment 
of Mil/— failure to a y pear ( u adjourned date— Proper 
(rdo is to protect with suit ami net to dismiss it. 

\\ l.ei e the pni ties to a suit agreed that ti e dec i- 
eioii in t hat suit should follow the deii.-ion of the 
A ppi llate < i ui t in i.not her sr.it, ai d after producing a 
copy if lhatdteicii.ii, both } ai tics absented them- 
telvisor. the i djnm l td date: 

Held , that the ) ioper course for the Comt was to 
proceed to d< cide the suit under C) der XVII, rule 3, 
and not to dismiss it under () der IX, mle 3, of the 
Code cf Civil Pioieduio. PenamuiHa Anandara.mi 
i. Nadimpai.pi Venkataraju, 1 L. \V. 428 519 

---O. 9, r. 8, O. 17, r. 

3— J'U ini iff ar.d his v if nesses absent — t leader in- 
stmelcd to apply lor adjournment only — Dismissal 
ej <uit — lies!oialien. 

bVlu re the | 1 linliff in a case and bis witnesses are 
absent and bis Pleader lias imtiucticn only to a) } ly 
for an adjc urnment, the Corn t can distni s the suit 
rnlv l.ndtr Older IX, lulo 8, and not under Older 
XVII, luIc 3. 

A C oui t. has power to restoro a suit if dismissal 
ur der Orcb r IX rule 8, i nly. Mi itahar Venki ha r. 
Mittadar K ii a diriappa, 10.4 1 M. W. N. 334 614 


O. P, rr. 8, 9 $ 
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A dismissal in default does not come within tho 
rule of Common l aw that a judgment recovered 
against one of several joint contractors, though un¬ 
satisfied, is a bar to any action against the others 
Bukharam i\ Ramji, 10 X. L. R. 39 878 

_O. 9, r. 9 878 

_O. 9, r. 13 769 

- O. 9, r. 13— Ex parte 

decree—Declaration of service gooel under what 
circumstances — Indefinite absence of the defendant 
— Evidence apart from the id urn can be received by 
the o udge. 

In older that substituted service of a summons by 
affixing it to the door of the defendant’s houso in 
bis absence may be effectual it is not necessary that 
the return of the process-server should show that 
there is a likelihood of defendant being absent for 
a long period, so as to entitle tho process-server to 
atKx it to the door i f the uouse. '1 he Court may 
from other circumstances of the case anil upon other 
evidence taken by it come to a conclusion upon that 
question. 

A High Court will not interfere in a case of this 
kind under sectim 115 of the Code of Civil Pro¬ 
cedure Gontla Venkata Pitciiayya v. Maiiommad 
Abdul Kaueem Beg. 15 M. L. T. 217; 20 M. L. J. 
c()8 ; (1914) M. W. N. 253 l4 

__O. 9, r. 13 —Order 

setting aside ex jmte decieo conditioned on 
payment of costs—Condition not fulfilled— Kx 


of defendants ) resent - Dismissal < f suit in de'ault — 
tw.t barred against defendants at tnally present and 
lit ayaiist ethers —bo lis judicata - I i»missal in 
crjai.lt not covered I ij title <J Common law as to bar 
<f action against several jx.int contractors— Case of 
judgment against one. 

\V1 ere theie are more defendants than one and 
one or more of them appear, anil the others do not. 
“PI ear; in the dismissal of the suit in di fault the 
disability impised by Older IX, ruio 9, of tho Code of 
Ci\ il Ikoci (line on tho \ Ini. tiff means a disability 
only as against the defendant or defendants who w ore 
actually present. 

The dismissal of a suit in terms of Order IX 
rule 8, is not intended to oporato in favour of the 
defendant, ns ns judicata. 


tension of time—Appeal 

-o. 


133 


O. 

O. 


16, » . 4 

17, r. 2 
17, r. 3 


769 

519, 


614, 769 
O. 18, r. 1 242 

---O. 18, r. 18 —Inspec¬ 
tion by District Munsif - District Judge's sane* 
/ion not necessary. 

Order XVII I, rule 18, of the Civil Procedure Code, 
Act V of 1908, gives absolute discretion to every 
Court to inspect any pioperty or thing without 
tho sanctim of its superior Court l\ALLABOLTU 
Rum Naidu v. Ciikxgama Naidu, (1914 M " r - 

N. 79; 20 M. L J. 9 297 

--o. 19, r. 3 -Affidavit, 

meaning of. 

A statement which merely recites facts to the ‘best 
of tho information and belief” of the deponent, but 
does not .-tuto the source of his information, is not an 
“affidavit” within the meaning of Order XIX, rule 3, 
of the Code of Civil Procedure, and cannot boused as 
evidence in any judicial proceeding. Dcraiswami 

Ciietty v. Govinpu Chktty, 1 L. W. 894; 15 M. Ij. T* 

37- 377 


O. 20, r. 6 
-O. 21, rr. 


419 
2, 3- 

Daymcnt out of Court—Cd tijicute of pay Mint — 
Tact of payment inserted in application for excel*- 
turn, whither valid —CertijiCxite of payment 
Order XXI, rule 2, of tho Civil Procedure Code 

d.^finiro nranondincr with a petition 
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on the part of a decree-holder and a formal 
act by the Court. It signifies that a decree— 
holder should come forward and in some special 
well-defined speech or writing certify to the 
Court that money payable under his decree has 
been paid out of Court, and that on the decree- 
holder so certifying the Court shall record the 
same accordingly. 

In an application for execution the fact of 
payment out of Court by the judgment-debtor 
was omitted from the column in which it ought 
to have found a place, but it was mentioned 
in the body of the application with the remark 
that the judgment-debtor had endorsed the pay¬ 
ment on the copy of the decree in his own 
handwriting and affixed his signature: 

Held , that the Court was not bound to recognize 
such clandestine mention of payment. Goxul Ciiand 

v. Bhika 12 A. L. J. 287 753 

-- — 0.21, r. 2, c Is. (I) 

and (3) - Decree for deli cert, oj immoveable pro¬ 
perty and payment of money —Payment out of Court 
not certified cannot be recognized. 

Order XXI, rule (2), clause 1 1), of the Civil Proce¬ 
dure Code, applies to decrees of all kinds under which 
money is payable; where, therefore, the payment of 
money in satisfaction of such a decree is not certified 
to Court, it cannot be recognized. 

The distinction which existed under the repealed 
Code between decrees for mere payment of money 
and other decrees, has been done awav with by the 
preseut Code. Abdul Latiff Sahib u. Bateiula Biri 
Ammal, M. YV. N. 24(3; 15 M. L. T. 338 530 

--O. 21, r. 3 753 

--—-O. 21, r. 7— Execution 

— Whether executing Court can question jurisdiction 
of Court passing decree—Bombay Court of Wards 
Act (Bom. Act I of 1S03’, s. 32, whether ap¬ 
plicable to pending suit*. 

Under Older XXI, rule 7, of the Code of Civil 
Procedure, a Court executing a decree has no 
power to question the juiisdiction of the Court 
which passed the decree. 

Section 33 of the Bombay Court of Wards 
Act was not intended to apply to pending suits. 
Hari Govind Kulkarni r. Narsixgiirao, 1(3 Bom. 
L. R. 30; 38 B. 194 123 

---0.21, r. II (I)- 

Sureties for appearance of judgment-debtor on the day 
the time for appeal expires - Surety's bond not in 
accordance with Court’s order — Construction — Court's 
intention in asking for sureties - Responsibility oj 
sureties—Its extent 

D. M. Biswas was summarily arrested under 
Order XXI, rule 11 (lb Upon his praying for 
release on furnishing the security of three sureties 
for the payment of the decretal amount and costs, 
the Judge ordered his release on his sureties 
furnishing security for his appearance on the 1st 
August 1909, the date when the period for appeal 
against the decree expired, failing which the 
sureties would be held liable for the decretal 
amount and the judgment-debtor would be re¬ 
arrested and committed to Jail. An appeal was 
duly preferred on the 27th .Julv 1909 and dismissed 
<rn the 14th October 1909. 


Civil Procedure Code— ( 1908 ) — COUtd. 

The bond which the sureties actually signed 
was for the due performance of such decree as 
might ultimately be binding on the judgment- 
debtor and was to be operative upon the judgment- 
debtor’s failure to satisfy it. It said nothing about 
his appealing or about producing him before the 
Court on the 1st August 190P: 

Held, that it was clearly not in accordance with 
the order of the Court. 

Held, that what the Court ordered and the 
appellant agreed to was that the judgment-debtor’s 
appearance on the 1st August 1909 should dis¬ 
charge the sureties and that it was then the Court’s 
duty to re-arrest the judgment-debtor and commit 
him to prison. 

The next question was whether the surety had 
fulfilled his obligation. 

The proceedings showed that the judgment-debtor 
appeared befoie the Court between the 10th 
August 1909 and the 5th April 1911 (both in¬ 
clusive): 

Held, that not only did the judgment-debtor 
duly appeal but that he appeared in Couit on 
numerous occasions both before and after his 
appeal was dismissed, extending over a period 
of 2\ years and that, therefore, the purpose for 
which the appellant had been ordered to furnish 
security had been fulfilled and that the appellant had 
been discharged from liabiliry. Chandi Charan Sen 
v. Ram Coomar Chakraverti, 7 Bur. L. T. 5 349 

-- -O. 21, r. 16 235 

-O. 2.', rr. 16, 17— 

Absence of defendant—Affixture to door of haute 
when good service—Due and reasonable dili¬ 
gence. 

The amount cf “due and reasonable diligence” 
which a serving officer must exercise, "before 
affixing a notice to the door of the house in 
which the person to be served resides, is a 
question to be decided on the facts of each 
case. 

If the person to be served with has gone to 
another village, i; is not the duty of the servin'' 
officer to wait till he returns or to pursue him 
to that village. In such cases, service by affix¬ 
ture would be “good service.” Valluri Basa- 
vayya v. Pebu&i Kistna Braiiamam, 1 L. \V. :-5l 

219 

-- O. 21 , r. I 7 219 

----O. 21, i-r. 31, 33 

( I )—Suit for restitution of conjugal rights—l'roof of 
marriage —Presumption — Minor wife — Execution 
against parents. 

In a suit for restitution of conjugal rights 
very strict proof of marriage rs essential; but in the 
absence of proof to the contrary only the general 
evidence of marriage is sufficient to jusrify the 
presumption that all the necessary marriage cere¬ 
monies were performed. 

The new Civil Procedure Code has abolished im¬ 
prisonment as one of the modes of executin'' a 
decree for restitution of conjugal lights, but still a 
Court can pass an effective decree; aud whore the 
wife is a minor her parents can be directed to hand 
her over to her husband and in case of their default gr 
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failure to show sufficient cause therefor, execution 
can proceed against their persons as well as pro¬ 
perty. Sivara.ua Pillai v. Veerappa Pillai 


247 

(I) 


--O, 21, r. 

-O. 21, r. 

-O. 21, r. 35 876 

- — - O. 21, r. 40 — Poverty 

and other sufficient cau-c— Burden of proof — “Some 
part thereof ,” meaning of. 

When a judgment-debtor is arrested and brought 
b efore a Court the burden is on him to prove that 
from poverty or other sufficient cause ho is unable 
to pay 1 he amount of the decree or if that amount 
is payable by instalments, the amount of the instal¬ 
ment due. 

A Court should refuse to direct a release of a judg¬ 
ment-debtor under Order XXI, iuIo 4 i, of the Civil 
Procedure Code, if the judgment creditor shows that the 
debtor is in a position to pay a substantial part of tho 
decietal amount or instalment, as tho case may bo, 
and has refused or neglected to do so. 

The words “some part thereof” in i ulo 40 2i(d) 

of Order XXI refer to decrees for payment of money 
generally and not only to instalment decrees. Ciias 
K. Cow ie A Co. r. W. H A Skidmore 833 

’ " . ~ O, 21, r. 63— Suit 

by decree-holder against judgment debtor - Defence 
that decree was collusively obtained , whether available 

to defendant - 1 nsolvenc.—Adjudication-Creditor of 

insolvent, if can enforce claim, without leave of Court 
— Pleadings. 

*!! a su j t muIer (,rdt> r XXI, rule Of, of the 
Civil I rocedure Code, a Court is not restricted to 
determine only tho question as t:> whether the pro¬ 
perty ought to bo attached or not. Out when the 
deciee holder has been guilty of fraud in obtaining a 
decree and has owing to that fraud purchased tho 
pioperty himself, if lie brings a suit under the rule 
on the rejection of his claim, the defendant in the 
suit, against whom he had fraudulently obtained the 
c ecroe and purchased tho property, is entitled to set 

up the case that the suit from the beginning to the 

end was a iraud. 

After an adjudication order, no creditor of a 
person who has been adjudicated an insolvent 
is at liberty to enforce any claim against the insolvent 
or against h.s property without the leave of tho Co m 

Act Pr and eU the y r ' 1 tllo . ,>ro ‘ si ,enc .V Towns Insolvmi^ 
Act and the l rovineial Insolvency Act 

C H A RA N Bl.ATTACl.ARVVA r. lioGALA^ClI^RAX K^OU 


Civil Procedure Code—(1908)—contd. 

FI el l , that the omission to bring the representa¬ 
tives of the deceased judgment-debtor on record 
was not a mere irregularity and that conse¬ 
quently the sale was a nullity as agaiusfc 
them. 

Held, also, that as the sale was a nullity, 
Article 100 of the Limitation Act did not apply. 
Samandan K ark at Kdathil Rayarappax Nambiar 
V . Malikandi Aketu Mayan, 20 M. L. J. 207 

251 

" ^ ’ O* 21, r. 91 — Setting 

aside auction-sah on ground flint judgment-debtor had 

no saleable interest in part oj property - Fraud of 

decree holder — Purchaser not misled thereby. 

Where an auction-purchaser of a certain land 
with two houses on it found that the judgment- 
debtor bad interest only in the houses and not 
in the land and then sought to set aside the sale: 

Held, that rule 91 of Order XXI did not apply 
where the judgment debtor bad no saleable interest 
in a portion only of tho property sold at tho 
auction: 

Held, further that the contention that tho decree- 
holder knew that tho judgment-debtor had no 
interest in the land and fraudulently concealed that 
knowledge was not supported by' the fact found 
in the case,and that even if fraud was resorted to 
the plaintiff was not misled by it. Macxg Tha Don 
V. CnOKAl.IXGAM CHETTY, 7 Bur L T. 18 383 

1 O 22, I*. 8 —Suit »n- 

stituted by insolvent after adjudication of insolvency 

— Receiver , u hether can continue such suit. 

After a person has been adjudicated an insolvent 
he Ims no right to institutea suit for recovery of debts 
which had become legally vested in the Receiver; nor 
win the Receiver continue such a suit under 
Order XXII, rule 8 . Ramasami Aiyaxgar r. Pavadai 
Chetty 813 


O. 23, r. I 


210 


O. 21, r. 93 
O. 21, I-. 90 

I <1 • . 



, , . O* 23, I*• I—Sait for 

partnership and accounts —Amount due to one de- 

/ernfuat ascertained and Court-fee paid thereon - 
Withdrawal of suit by pi a inti j-Defendant's right 

to cl nin trial. 

Where a plaintiff in a suit for a dissolution 
ot partnership and accounts withdraws the suit 
alter the share of tho profits due to one of 
the defendants has been ascertained, and tho 
L ourt fee duo on it paid by that defendant, ho 
is entitled to pray that his claim must be tried. 

/io M |n S J| Dl w D « m r * t'HI LUKITRI VrNK ATARATTm*, 

(U14J M. W. X. 153; 15 M. L. T. 243 


O. 23, r. 3 


Hon-Judgment-debtor's death r 7 -“"ecu. 

brought on record 

u'lth notice of judgment-debtor's 'death' Sih 
Seh. I, Art. lhb-Apffitcntion to set Lie fdc ’ 

4 h ~ - ... 

4)i ou (.a© rooordr juil^mont-dobt. 


72 

O. 23, r« 3 — Compro* 

"Iisc o/ suit—Some terms of compromise beyond suit , 
•nether to be made yxirt of decree -Consideration for 
compromise-Decree, cfject of-Execution, objection 

%V , wh * ther can be biken in—Contract Act 

' ‘ I8i2), ss. 08 , 51, 5 4 — Reciprocal promises — 

°J* r ~ deader ~Con H wnsition. 

tore a certain term, which oanuot lawfully bo 
. ua 0 , parfc °‘ * compromise decree, because it g^es 
l*V m . 10 s ibjeot-matter, has once been made pari 
*, •. l ?™’ a fco decree cannot, 

‘ 1 10 as not. binding on him. An objeo* 
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tion to such a decree ought to be taken by way of 
appeal and cannot be urged when execution of the 
decree is sought. 

The question whether any particular term of a 
petition of compromise incorporated in a decree 
relates to the suit or is covered by its subject-matter 
must be decided from the frame of the suit, the 
relief claimed and the relief allowed by the decree 
on adjustment by a lawful agreement. * The mutual 
connection of the different parts of the relief granted 
by a consent decree is an important element for 
consideration in deciding whether any portion of the 
relief is within the scope of the suit. No bird and 
fast rule can be laid down, each cise being crverod 
by its own facts. 

The terms and conditions, which are the consider¬ 
ation for a compromise of the subjict-matter of a suit. 
must be incorporated in the compromise decree and 
have a binding effect, although they themselves go 
beyond the subject-matter of the suit. 

A mere offer b} 7 registered posted letter to deliver 
something or rather the expression by a letter of a 
willingness orieadiness to deliver is not a proper 
offer. 

A sufficient tender of money is not made if the 
money is locked up in a box, nor of goods if they are 
enclosed in a cask which the other party is not al¬ 
lowed to open. Similarly, a mere offer by posted letter 
that the offeror is ready to execute a release without 
having a document of release ready to be delivered is 
not a proper offer. 

The plea of tender is incomplete as an ans wer to an 
action (and, by analogy, as an answer to a defence,) 
unless accompanied by a tender in Court 

If A and B, the parties to a contract, consisting 
of reciprocal promises, fail to perform their respec¬ 
tive promises, the one (A» wilfully aud the other t B) 
because he was not bound to fulfil his part unless A 
had fulfilled his preliminary part, the contract omes 
to an end by the acts of both parties, A and B, ex¬ 
cept jor the purpose of enabling the innocent party (B) to 
claim compensation from 4. B, however, cannot claim 
the performance of the specific obligation undertaken 
by A under the contract after B had himself (though 
lawfully) put an end to it. If B wants to hold A to 
the specific performance of A’s contract, B must fulfil 
his own promise or make an unconditional continuing 
offer to fulfil his promise. Sabapathi Pillay v. 
Vaxmahalinga Pillai, i 5 M. L T. 206; 26 M- L. .1. 
331; (1914) M. W. N. 253 581 

--—--.- O- 23, Sch. II, r. 

I 7— Award—Compromise amending award—Decree 
based thereon—Ten days' time for objection not neces¬ 
sary. 

Proceedings under rule 17, Schedule II, of the Code 
of Civil Procedure, 190S, can bo compiornised and a 
decree passed upou the compromise. 

It is not necessary to allow ten days for objections 
where the parties have accepted an award. Soiiamari 
Bai o. Ciiatta Ham, 27 P. W. R. 1914; 69 P. L. R. 
1914 591 


Civil Procedure Code— (i9os)—contd. 




O. 26, r. I I 
O. 33, r. I, expl., 

3>nd r. 6 —Pauper suit—Defendant entitled to 
adduce evidence in disproof of plaintiffs’ pauperism 
—Opportunity to be given to defendant to p/ove allega¬ 


tions—Plea that pari of property in suit is in posses¬ 
sion of plaintiff —Defendant to be allowed to prove his 
plea. 

A defendant is entitled at the hearing to adduce 
evidence in disproof of the alleged pauperism of the 
plaintiff. Therefore, a Court should not allow a 
plaintiff to sue in Jorm i pauperis, without opportunity 
being afforded to the defendant to prove that the 
plaintiff is not a pauper. 

Jf a defendant seeks to prove that part of the 
property sought to be recovered fiom him is really in 
the possession of the plaintiffs and that consequent!v 
the plaintiffs are possessed of sufficient means to 
enable them to pay the' prescribed Court-fee, the 
defendant is entitled to establish the truth of his 
allegation by evidence. Zillar Rahman v. Guzunffur 
HOSSA IN 974 

", , --o. 33, rr. 3, 5, s. 

* 1[O — Application to sue m forma pauperis - 
Rejection by Court. 

l eave to sue in forma pauperis under Order 33, rule 
5, ought not to be refused on insufficient grounds. 

A plaint presented by two or more plaintiffs claim¬ 
ing different r( liefs against the same defendant can¬ 
not be said to be framed impropeily or bad for mis¬ 
joinder of causes of action. 

Where claims, some of which are sustainable in 
law and others unsustainable in law, are joined to¬ 
gether in one suit, it is open to the Court to direct the 
ap; licant to amend his plaint, so as to separate the 
sustainable from the unsustainable reliefs; and 
although a pauper application does not become a 
“plaint” within the meaning of Order VI, rule I, until 
admitted under Order XXXIII, rule 8, the Court has, 
under section 141 of the Code of Civil 
Procedure, a general power to direct an 

amendment of this kind. Kanagammal r. Pancha- 
pakfsa Odayar, 26 M. L. J. 343; (1914) M. W 
N. 327 

-O. 33, r. 5 

-O. 33, r. 6 


974 

88 


-O. 34, r. 2 

-O. 34, r. 4 

O. 34, f* • 5 — Mortgage- 

decree—Preliminary decree executed — iVo objection 
by judgment-debtor-Not open to parties to plead 

subsequently that there was no executable decree _ 

Res judicata. 

Although a relief may not 1 ave been granted 
by a decree, yet if in execution proceedings a 
Court holds that the decree-holder is entitled to 
that relief under the decree, tho order of the Court, 
if not set aside in due course, operates as les judicata 
ard it is not open to the parties afterwards to go 
behind it on the ground that no such relief was 
awarded by the decree. 

Therefore, where a preliminary mortgage-decree 
which is not capable of execution, is executed with 
the knowledge but without any objection on tho 
part of the judgment-debtor, it cannot be afterwards 
pleaded that there was no decree under which the 
property could be sold. Epoor Ramasamy Reddy 
v. Kan da da i Rang a maxnar Iyengar, 26 M. L. J 
255; 15 M L, T. 246. 390 
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-O. 34, rr. 5, 6 - 

Mar tang*. decree against tiro defendants —Private sate 
by one defendant to decree-holder for pu t of decretal 
money, whether adjustment ot decree—A ppli cat ion 
for personal decree against both, whether competent. 
When* in a mortgage decree against two defend, 
ants one of the defendants makes a part adjustment 
l v private sale, a decree under Order XXXIV, rule f», 
can be passed against him, but no such decree can be 
passed against the defendant w ho is not a party to 
the sale, for no procedure under Order XXXIV, rule 5, 
is followed against him. Srinivasa Aiyaxgak r. 
KnxDAsAWM y Naickkr, 15 M. L. T. 2 <5; 1 \,. W. 

2:4; 2b M. \j. J. 575; (1914) M. W. X. 316 

544 

-O. 34, r. 6 369, 

515, 544 

-O. 34, r. 14 429 

96 I 

- --O* 33, rr. 5, 6 — 

Attachment before judgment - Conditions to be jul- 
fillrd — Conditional attachment before judgment , 
when determines. 

An order of attachment before judgment can 
only bo made alter a defendant fails to show 
cau^e to the contrary or to furnish the security 
required. The conditional attachment permissible 
under Order XXXVI11, rule 5, bus effect only until the 
defendant, to whom notice has been issued, 
either furnishes tin* required security or appears 
to show cause. Natiiit Mat. v. Kishoki I at. 

107 

-O. 28, r. 6 107 

- — • • ■ - O. 39, r. (2)- Guar- 

diam and Wards Act tl ’III of 1S90', s. 45 ( \) 
-- lower of Court to demand security Jro.r. guardian 
of pt rson <»/_/( m tic vard. 

A District Court can demand security from the 
guardian of the person of a female infant ward to 
prevent his giving the infant in maniago to any 
person without the consent of the proper male 
ielutions of the girl. Such an cider dees not abate I v 
the death eftho person upon whoso application it is 
made. Oanda Mu, v. Kamji Das, 20 1*. L It. 
191 J; 12 P. W. 1L 1914. 351 


-O. 41, r. 4 62 

~ O- 41, i*. 4— Arpc 

by some of unsuccessful j lainfiffs- Common ground 
Pouerof A pi, Hale Com t to set aside whole dee re 
A suit brought by several persons was dismisse 
Some of the plaintiffs appealed and prayed f. 
reversal cf the w bole decree which piocccded on 
ground common to all the plaintiffs. Ir. was o 
jecteil that as against the non appealing plaintitl 
the decree had become linnl : 

lldd, that the Appellate Court was compete 
to set aside the whole decioo in vit w of Ord 
XU, nile -I, of the C i\ il l'n cednro Code. Si nd 
Kincii v Krisiinx Aur.r.s to., 1 to 11 p l 
1914, 22 P. W. R. 1911. (>5 l* R. ip’u ‘ g 

--O. 41, r. 11(1) 

Ord./- ,j dismissal- Ptcrcc — Ap: .ol competent-' 
decree pie pa red Revision - Mistake of fact. 

An order passed under Order X LI, rule 11 (p Ql 
Procedure Code, is a‘decree’ from which an appeal li 


in the ordinary course. Where, however, in such a 
case no decree has been drawn up the so.called ap¬ 
peal must be treated merely as an application for 
revision. 

Where the order of dismissal under Order XLI, 
inlo II (l), was passed under a mistake of fact, the 
Chief Court interfered in revision. Pishf.x Singh v. 
IiisiiKX Kaur, 19 P. L. R. 1914 902 

-0.41, r. 23, 0.43, 

r. I (u) — rur.jab Courts Act •XVlIIof 1884), s. 40 
— Order oj remand — ippcalable only when appeal 
competent from such order, if it iccre itself a decree — 

Xo appeal trom oulcr of remand involving questions 
cf tact only — ('ertiftente appeals not covered - Custom 
— Question as to applicability of agricultural custom to 
paiticular person - Question cf existence of custom. 

An appeal would lie under clause (u\ rule 1, of 
Older XU If, from an order remanding a case 
whore the party aggrieved by the order would 
have the right of appeal, if the Appellate Court, 
instead of making the order of remand, passed a 
decree in that very proof edit g reversing the decision 
of the first Court In other words, the test in any 
given case is whether an appeal would lie from 
the decree of tho Appellate Court if the order of 
remand made bv it weio irself treated as a decree 
and not a mere order within the meaning of section 
2 of tho Civil Procedure Code. 

Under the combined operation of tho provisions 
of Order XLIII, rule 1 (i*\ Civil Procedure Code, 

and section 40 of tho Punjab Conits Act there can 
be no appeal to the Chief Court from a Divisional 
Judge’s order of remand under Order XL I, rule 23, 
Civil Procedure Code, if that order is based upon 
a finding of fact only. 

The certificate appeals under section 40 of the 
Punjab Courts Act stand on a peculiar footing, and 
such appeals do not fall within the purview of tho 
second part of clause in) of rule 1 of Order XLIII, 
Civil Procedure Code 

The question as to the applicability of agricultural 
custom to a particular person is a question regard¬ 
ing tho exigence of a custom Saw AN SiXGH t\ 

MoTtir, 152 P. L K. 19U 817 

-- O. 4 I 9 T. 33 — Appellat* 

Court's }mwer to vary decree in favour at party net 
appeal ing. 

In a mortgage suit, the plaintiff got a decree sub¬ 
ject to his paying a certain amount duo to a prior 
mortgagee. The plaintiff accepted the decision and 
did not appeal, but on defendant's appeal the Appel¬ 
late Court found that a smaller sum was due to tho 
prior mortgagee: 

lle1d t that, as the plaintiff had not appealed against 
the decree, the Appellate Court could not reduce the 
amount due under tho prior mortgage Pitam r. 
(Java Prasha n 886 

--O. 4 I j r. 33— Flaintiff 

not appealing against one oj several dtjenoants, tehe* 
thcr Court run giie decree against that defendant — 

limitation Art {IX of 190S , 1, Arts. 61, 120 — 

1.imitation, alien right to sue accrues. 

R supplied wood to Pin 1104 and was paid tho 
piico then of upon certain conditions by K. In 1908, 
K brought a suit against R and got back bis moneys. 
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Upon this R sued both P and AT in ^9J9, for recovery 
of the price of wood. The suit was dismissed against 
P but decreed against K. A'appealed and It in cross- 
objections asked that F should also bo made liable 
for the decree. 

The lower Appellate Court dismissed the suit, 
holding that as regards K it was res judicata, 
that as regards P, II could not in cross obj actions ask 
that P should be made jointly liable for thj decee, 
and that in any case the suit against P was barred by 
time: 

Held, that the lower Appellate Court had the power 
under Order XM, rule 33, of the Civil Pro *e lure Co le, 
to decree the claim against P even though there was 
no appeal by It-, 

(2) that the suit was not barred by time, a3 there 
was a fresh cause of action in 1904, when Ii had b *eu 
forced to pay back the money to K and that Aiticle 
129 of the Limitation Act, Schedule I, was applicable. 
Kaxgila Mal v. Phkru, 9 5 P. L. It. 19.4; 37 P \V. R. 
1914 410 

-O. 43, r. I, cl. (t) 

I 2 

-O. 43, r. I (u) 817 

-O. 45, r. 15 235 

■-O. 47, I*. I — Jurisdiction 

oj Court to hear review application not taken, away 
by presentation of appeal. 

Per Shah , J. (Heaton, J. dubitante) : — 

Where an application for review has been presented 
by a party to a suit and an appeal is preferred, the 
Court to which the applicaiion for review is made 
is not thereby deprived of jurisdicl ion to entertain 
the application. Narayan Pcrshottam (tArgote r. 
Laxmibai Datto B iiagwax, 10 Bom. L. It. 189 

513 

*- O. 47, I*. I — Review, 

ground for. 

A decree can be reviewed on such grounds 
only as, if tenable, would justify an alteration 
or cancellation of the decree. Therefore, where 
a review is sought on a ground which, even if 
it were tenable, would not result in a modifica¬ 
tion of the decree, the application for jeview 
should be rejected. AIahabir Prasad v Collector 
of Allahabad, 12 A. L. J. 382; 33 A. 277 5 14 

---O, 47, P. 2 - Review- 

Jurisdiction - Application for re tie to entertained 
by Judge who passed decree but disposed, of 
by his successor—Grounds for review. 

An application for review was made before a 
Small Cause Court Judge who had passed the 
decree complained of. Subsequently the Judge 
wa$ transferred : 

■ Held, that his successor had jurisdiction to 
dispose of the application according to law. 

It is not the intention of the Legislature that 
the provisions of the Code of Civil Procedure deal- 
ng with applications for review should be made 
use of by a litigant who his mismanaged his 
case, in • order to secure a re-hearing of the 
case on the same materials. Gita Ram v. Kvst 
Indian Railway 394 


Civil Procecfura Code— :190s)-contd. 

-Sch. H, para. 4, 

sub-cl. (I); para. 5 cl. (b , sub-cl. 

(ii 1 —Arbitration — Arbitrator — Ho n-sub mission of 
award ui'hin time fixil by Court — Heglect or refusal 
Appointment of second arbitrator without discharge 
lag first - Vali lity of reference —Agreement by parties 
to be bound by opiwon of m i joriry—Omission of Court 
to record thit fut , effect of — Invalidity of reference to 
arbitration. 

Where an arbitrator does not submit his award 
within the time fixe 1 for filing ifc, his authority 
to s ibrni 1 } the awaid lapses and it may bs held 
that he has refused or neglected to act within the 
meaning of S.die lule II, uirigraoh o, cDisj (b 
sub-clause (ii) of the Civil Procedure (’ode. 

1 herefore, if another arbitrator is appointed 
without formally discharging the first arbitrator, the 
validity of the award of the second arbitrator cannot 
be questioned on the ground that the arbitrator was 
appointed without jurisdiction. 

Where the parties have agreed to be bound by 
the opinion of the majority of arbitrators, the 
omission of the Court to record the fact in the 
order of reference does not invali late the reference 
to arbitration. Narendra Nath Dey i». Brojeswari 


Das i 

— para. 

5, 

842 
cl. (6;, 

sub-cl. (Ii) 

— para. 

14 

842 

862 


— paras. 

14, 

15, 20- 


Arbitration — Award — Corruption or misconduct — 
Good portion oj award separable from bad portion , 
effect of - Irregularities in procedure—Desirable that 
arbitrator takes notes of proceedings — Arbitrator 
bound to give evidence— What questions can be put 'o 
arbitrator-Jnquiry into dishonesty or partiality — 
Examination of arbitrator to be confined to charge of 
corruption —Suspicion — Guilt. 

When a separable portion of an award is bad, 
the remainder of the award, if good, will be main¬ 
tained. 

If irregularities in the procedure of an arbitrator 
can be proved which would amount to no proper 
hearing of the matters in dispute, there would be 
misconduct sufficient to vitiate his award without 
any imputation on his honesty or impartiality; 
for example, if the parties are not properly 
summoned to appear before the arbitrator and 
one cf the parties is not given a:i opportunity of 
meeting the case set up by the other party, it would 
be held that there has been no proper inquiry. 

It is generally desirable that an ai bitrator should 
make and retain for subsequent use, if necessary, notes 
of the proceeding before him; hut in the absence 
of such notes there is no warrant for holding 
that an award should be set aside at the instance 
of one of the parties, who must be held to have 
known the general course of procedure and who did 
not make any protest until after the making of the 
award with the terms of which he was not 
satisfied. 

An arbitrator, selected by the parties, comes within 
the general obligation of being bound to give evi¬ 
dence and where a charge of parti ility or dishonesty 
is made, any relevant evidence, which he can give 



INDIAN CASES. 



[1914 


Civil Procedure Code— ci90«> — comet. 

is properly admissible. It is, however, necessary 
to take care that, evidence admitted as relevant on 
a charge of dishonesty or partiality is not used 
for a differer t purpose, namely, to scrutinize the 
deck-ion of the arbitrator on matters within his 
jurisdiction on which his decision is final, for example, 
a Couit should not utilize evidence relevant on a 
charge of corruption tociiticise methods adopted by 
an aibitrator in determining the ipiantum of bis 
valuations. The charge of corruption ought to be 
put to him fairly and squarely so as to enable him 
to give a direct ar.swer or explanation. A critical 
cross < xuniinntion into the details of figures used by 
him in making hisawaid, should not be permitted. 

An arbitrator who is called as a witness in a legal 
proceeding to enforce l.is award may be asked questions 
ns to what passed before him and as to whai matters 
were pi* seated to him for consideration, but 
no questions can be put to him as to what passed 
in his own mind when exercising his discretionary 
power on the matter submitted to him. 

However, w'he.'echarges of dishonesty are made the 
Court would inject nc evidence (‘fan arbitrator which 
could be cf nsshtancc in infoi tiling itself whether 
such charges were established. To infer tho gravo 
charge of dishonesty and partiality against an 
aibitrator there should be strong evidence in 
support of each particular instance of dishonesty. 

Although in each instar ce the evidence ef dishonesty 
might amount to more than a case of suspicion, yet 
tl e aggr* gate effect would not be sufficient, to suppor t 
the charge of corruption. Suspicion, in shoit, will 
not become facts and facts guilt Amir Bkuam r, 
Badk uimhn Husain, 18 C. W. X. 7r»5 ; 1 O. L. .1. 249; 
12 A. L. .1 537; 19 C. L. .1. 494; 17 O. C. 120; 16 Bom. 
L. R. 413; (1914) M. W. X. 172; 16 M. L. T. 35 

625 P. C. 


Sch, tl, para. I 5 

625 


---para. 15- A rli tui¬ 
tion—Agree ment ti re cr to aibihation-Ilevocation 
Suf>i rscssii n oj rejcn-r.ee — Apprehension of mis- 
conduct (if arbitrator, nhether goal ground fur super- 
rCSsir n. 


In the case * f an agreement to refer to arbitral k 
conn* to out of Court, n other party can revoke t 
agreement at his own will }l nd pleasure; buteith 
party may do so for good and sulhcient cause. A rel\ 
cnce to ai bill al ion made under I lie orders of tbeCoi 
cannot bo terminated by a mere revocation out 
part of either the plaintiff or the defendant, but c 
only be superseded by an order of t be Court. The fi 
that one of ( he pm lit s o memmed lias lost faith in t 
fairness or ...rpar t iah.y of the arbitrator is not » va 
giouno lor superseding tf,** arbitration. Comipti 
or misconduct on the part of (he aibitrator is a 
ground tor setting aside the award after tho mi 

c “ '»N.t is „Ot lllltllol izjil 

take cogmzu.ee, during the pendency of (, 

III J™"" 1 . or nl!, w tio.. that. 

arbitrator is «.r. Hpt or pai l i:.l or is mis -on j 
h.mself so"s to auspoml tho |.ro l -e.-.li, u .« i„ a, l.itr.Ui 
and, if bat is* a ad ol the truth of the allegation to sum 
>ede the nrhrirali m before any award lias been roce 

oA ClIATAK ill'll II ... IU.ill«.. :Ba D.vvu,. tj a i, 
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-Sch. II, para. 20 

625 


--paras. 20 and 

21 —<4 rim ration without intervention oj Court — 
Award deciding matters not referred to arbitration, 
u hether legal. 

A private award determining matters not referred 
to arbitration cannot be bled and no decree can be 
based thereon, even if those matters be separable 
from the rest of the award. 

A plea based on the defendant’s acquiescence in the 
award is one that might be raised in a regular suit 
between the parties, but cannot bo considered in 
proceedings under paragraphs 20 and 21, Schedule II, 
of the Code of Civil Procedure. Dhanpat Rai r. 
Kahn Devi, II I\ W. R 1914; 3L P. L. It. 1914; a&P. 

u 19 4 422 

___ para. 21 422 

--para. 21— Award, 

revision of decree based on—Made without interven¬ 
tion of Court — Pun jab Courts Act < X 1 III of 1884 , 
as amended bg Act (IV of 1 >12', s. 70. 

A decre° based on a private award tiled in Court is 
not open to revision bv the Chief Court under sec* 
tion 70 of Act XVII! of 1884, as amended by Act IV 
of 1912. 


A mere clerical error in an award cau be put right 
by a Court under section 151, Civil Procedure Code of 
1908 Tiiakir Das r. Ram Das, 13 P. W. U 1914: 
114 P. L. R. 1914 950 


Cocaine — Illicit possession--Possession of cocaine 
exceeding five grains — Burden of proof of authority* 
under which cocaine was obtained 470 

Commission —bocal inquiry—Case of wrong¬ 
ful restraint by obstructing path—Jurisdiction of 
Magistrate to issue commission for local inquiry —No 
r.oitcc taken by Magistrate of Commissioner’s report 
or evidence—Accused misled —Further opportunity 
to be given for adducing evidence 510 


ref USCCl — Discretion — Revision 


Abuse of process 

Commitment Order -Reason lor quash¬ 
ing 478 

--, pow er to order—District Magistrate 

50D 


- -, whether illegal -Prosecution and de¬ 
fence witnesses examined and oross*extrained — 
Accused committed to Sessions 734 


Communications by husband to Wife- 

Disclosure by widow after husband's death, 
whether permissible 51 I 


Companies Act (VI of 1332), ss. 43, 

50 —Officers of Company resigning their positions09 
>"-'h without resigning diiW'torships -Liability 
undei seed in 5.) not affected —Pies of ignornn;* of 
/ 1 w. 


Wl\ won paid Managing Director and tho Chief 
Secret iry of a Company were prosecuted fjrau 
offence under section 48, and oouvioted under seo % 
t.ion oO of tho Indian Companies Aot*, VI of Iddfy 
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Companies Act — conoid. 

Held, that the fact of their having resigned their 
positions as Managing Director and Chief Secretary 
before the prosecution was started, without resigning 
thereby their posts as Directors, would not free them 
from their liability under section 59 of the Act. 

The plea of ignorance of law cannot be accepted. 
Chhabil Das v. Emperor, 164 P. L. 11. 1914; 15 Or L. 

J. 300 503 

-- - S. 50 508 

' —---- S. 74 — Filing balance-sheet within 

year—Director resigning before expiry of yeat—Not 
liible for failure to file—Here ceasing to hold neces¬ 
sary qualification shares, effect of—Vacation of office 
of Directorship. 

A Company is not by law obliged to file a balance- 
sheet till a year from its registration is complete, and a 
Director of the Company who resigns office be¬ 
fore the expiry of the vear cannot be fixed with lia¬ 
bility under section 74 )f the rndiin Companies Act, 
VI of 1882, for failure to tile a balance-sheet with 
the Registrar of Joint Stock Companies. 

Act VI of 1882 is not precise on the point, but 
under English Law the mere ceasing to hold the 
necessary qualification shares involves vacati >n of 
his office by a Directo*-, and this is made clear by 
section 85 (2) of the new Act VH of 1913. Chandar 
Bhan v. Emperor, 15 Cr L. J. 33) 748 

-S- 74 —Penalty of Rs. 1,033 is fixed 

and irreducible—Criminal Revision—Enhancement 
of sentence. 

Under section 74 of the Companies Act the fine of 
Rs. 1,000 is a fixed one and a Magistrate cannot 
imnose a lesser fine where the offence is proved. 

The Chief Court enhanced th » fi le from Rs 300 
to Rs 1,000. Emperor v. Harkishen Lap, 37 P. L. 

R 1914; 16 P. W. R. 1914 Cr.j 15 Cr. L. J. 2d) 43 3 

Complainant, whether witness 709 

CompromiSS — Amending award— Decree 
based thereon—Ton days’ time for objection riot 
necessar 3 r 591 

-— —-petition of, filed in mutation pro¬ 
ceedings 963 

•-—d0C rCS—Suit under s. 92, 

Civil Procedure Code, 1908 III 

Compromise Of suit-Some terms of 

compromise beyond suit, whether to be nude 

part of decree —Considerati >n for compro¬ 
mise —Decree, effect of —Execution, objection 
to such decree, whether can be taken in — 
Contract Act (IX of 1872 , ss. 38, 51, 54 

—-Reciprocal promises—Offer—Tender —Compensa¬ 
tion 581 

Concurrent sentences, validity of_ 

508 

Conditional grift. See Muhammadan Law. 

Cong-enital defect. See Hindu Law. 
Consideration, failure of. 

The plaintiff who was a share-holder in a Company 
sold his shares therein to the defendant for Rs. 599. 
The defendant instead of paying the price in cash 
executed a bond whereby ho agreed to pay the 


Consideration —conoid. 

amount to the plaintiff with interest. No undertaking 
was given by the plaintiff that he would obtain 
the recognition of the transfer by tho Company. The 
Manager of the Company, who had no such authority, 
refused to recognise and register the transfer: 

Held, on the plaintiff’s suit on the bond, that as 
there was no failure of consideration the suit must 
succeed Bahadur Singh v Syam Sunder Tag. 12 A. 
L. J. 629 909 

---Mortgage — Mortgage without con¬ 
sideration is inoperative 805 

-Subscription gratuitously promised, 

whether recoverable—Treasurer of* Subscription 
Committee - Agent - Negligence 600 

---Third person’s right to ru? - Ci editor 

and debtor— Debtor moitgaging property and 
directing mortgagee to pay creditor — Right of 
creditor to sue mortgagee upon basis of direc¬ 
tion in mortgage-deed 951 

- - - — Transfer of decree to one creditor— 

Arrangement —Absence of b >n i files 714 

Construction. See Hindu Law. 

-of enactment, pi inciple of 933 

- Of statutes. See Statutes. 

Conting*nent grift. See Muhammadan Law. 

Contract, I retch of— Compensation 353 

--not allowing d lys of grace, whether 

permissible 431 

~ - of marriagre, breach of - Damages 

376 

-by minor void —Fraud—Misrepresenta¬ 
tion—Transfer by minor’s creditor—Estoppel 

799 

Contract Act (IX of 1872, s. 2 - offer- 

Acceptance—Lowest price telegraphed at request, 
uhether offer to ell at that price - Invitation 
for ojfey ■ Completed contract — Specific perjormance. 

In answer to a broket's telegram, ‘ Have likely 
purchaser your three properties, telegraph lowest 
price for each,’* the defendant, the owner of the 
properties, telegraphed his lowest pi ice for each 
property and added, “reply by to morrow.” Upon 
receipt of this telegram the linker accepted 
earnest money for one of the propeities and wired 
back to the defendant informing him acctidingly 
and also asking him to “foruaid title deeds” Tho 
defei dant refused to sel! < nly one of the tlnee pro¬ 
perties and at the same time repudiated the broker’s 
acceptance of the earnest money as “ without autho¬ 
rity:” 

Held, that, 

(1 the mere statement cf the lowest pr ce at 
which the defendant Mas willing to sell contained 
no implied contract to sell at that price; 

(2) the woids “iefly bv to-morrow” meint 
that the defendant wished to le informed whe¬ 
ther the Irckei’s fuicbaser was willing to buy 
and that if the ie|lv was in the aflrmaHve 
then the defei dant wou d decide whe her he. 
would sell or not ; 

(3) as the defendant’s tel gram was not an offer, 
the broker’s reply thereto canid not be treated 
as an acceptance; 
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(4) even if the defendant’s telegram w ere 
tnken as an offer, it was an <ffer to sell tl.o 
three properties crl’ectivtly "and not singly. 
II A R DA NT OSS V. HaNF MotlO! I BlRI, 7 Ct’R. L. T PO 


-S. 2 fd) — C ensiderat ion — Fills- 

cri/tion gratuitous! u fro mi set !, ivhcthcr recoverable 
— Treasurer cf Subscription Committee—Agent 
jY rgl iger.ee. 

A suit eannot Ire maintained to recover a subset ip- 
tion gratuitouslv promised for the benefit of an insti¬ 
tution. 

An honorary treasurer of a Committee for subscrip¬ 
tions is not an agent of the Committee and is not 
lial le for gross negligence in not cashing a cheque 
given to him bv one of the donors. Audit. A'/tZ v. 

Masu.m An. 12 A. I,. .1. 351; : fi A. L'fiS 600 

--S. 2 (Cl' — Consideration — Thin! 

person's rialt to sue—Creditor and debtor — Cel.ter 
mortgaging laopertg an l directing mortgagee t<> png 
rrelitor -Right of creditor to sue mortgagee upon 
basis of direction in mortgage deed. 

S , a debtor of 17, executed a hypothecation hot <1 in 
favour of C for a consideration including the amount 
of the debt, which was kept with C to be pai I to /». 

R sued C to recover the amount: 

Held, that the plaintiff, being no party to the 
hypothecation bond, could not. enforce it bivutni 
Fir.LAi v. Taregax, 20 M. L. .1 12/ 95! 

S. I I — Contract hg minor void — 
Fraud — Misrepresentation — Transfer log minor's 
creditor — Estoppel. 

. i are void: the onlv greuiid, on 

which equity interferes to make a person of lull 
age return im nev or propei fy which lie obtained 
duiing minoiitv, is fined. 

\\ here a minor obtains inonev by misrepresentin'* 
bis age, that amounts to Iran I ai d iie may be made 
to refund it. A minor who m«u tgng,.,| |,js proneitv 
representing himse lf to be a major j* n ,. t stopped 
trom subsequently j leading his mimuitv. 

The same mle has also been adopted in I, dia. 

1\ r Sadasira Aigar, J. 

Quaere: - \\ bet her a future ere litor can get. >j | ,,f 
a viodablc but real t ransfer uinlei* secthm f> \ n » .\ ( .r 
IV of I8si ? Va IKI NTA 11, MA I'11 I. A 1 A Til. M ..... A M 

CllETTIAK, 2() M. I,. J. (JI2 7^9 

7 • SS. 14, I 5, I 6, 17 raidah. 

i asl" | l Indg—Mortgage created of ha house 'in 

hurt,,""I I„.r,nn, n> ,f („»!,, . 

A Court sI.omI.I iiI hii vs ho ou.olul |„ . ,| mt 

ukoi, ludi.s lu, vo l.oon lui.lv 

ukon, (hut l,o luil l.v , xooulii,;. thou, hus hoon „ {,.... 

'Jhe.nndenor esCb.ishinjlbis^ im T 

c hi i in h against the pa, doh in hadv. ‘" U " 

1 b<> undue influence w InYb inn v allccr -i l / i 

lad\’s undei staudim’’ of -| ... . 1' 1 * '' 1 n 

f.on, alliinlpnitv. '''-"non, „„ lv ,,,,, 000 .1 

A par..ah nothin l.adv , xccu'ed a .1 . I f 

.. -.-A i„ .nun,, r 

b>r the benefit of i |, t > U lUvl q | , , ' "' >h},n 1 

•ived no din,t hem lit ‘ 

t ime w lien i his do, im. " . . ! . ' ’ ^ ' U ‘" At the 


Contract Act- comd. 

under the influence of her husband in consenting to 
mortgaging her house for her husband’s debt, because 
wh, n a similar transaction was proposed before, the 
lady, who was at that time living with her husband’s 
father and brothers, repudiated under their advice 
that transaction. The cieditor, who was a Mukhtear, 
was pre sent on the only occasion when the contents 
of the document were r, ad and explained to her by 
no other than her husband who was an intended 
pa 1 t \ : 

Held, that as it was not shown that- any independent 
poison, free from any taint of the relationship or of 
the console) at ion of interest which would affect the 
act, had dearly put-before the lady what were the 
nature and oonsofpionc, s of the a,t- and that ns the 

advice, if advice was given, was that of the husband 

or the creditor not removed entirely or at all from 

the suspected atmosphere, the mortgage was not 

fairlv taken and that, the ladv was r.ot bound by the 
• * « 

transaction as she was not a free agent. Badiatan- 

N KSSA HlUI v. A.VDlt A C tlAUAX 11 HOSE, 18 U. W. X. 

1 K’3 401 


s. 15 
s. I 6 
s. 17 
S. 23 


401 

72,401 

401 

540 

581 


---s. 38 581 

“ SS. 3P, 45 — Mortgage—Payment 

<J otlt ha miifagor to cue of several CO-mOrt- 
coget s, v h t\cr valid discharge of debt. 

I bo payment, of the mortgage-debt to ore of 
ft \, i a 1 co mot < gagers, without the concurrence 
rf the others, is rot a valid discharge thereof. 
KaV.IIT V. KII EMC IIAXP fi 


, T'"'. ..-I. Il„. I,„h 


living will. I.in- l.uvl ui„I an,I .| 


NV.IS 


K ‘ 1 vnlon(ly ;u . u>i . 


39— Render silil it y cf contracting 
/actus P tlnery tf reeds—Cash yaument en de• 

1 i erg rt tailvai; r, crij#— Credit alloucd to J fir- 
d a.<rr— At quicscet.ce Citil riccedurc Cede t Act 
1 (1 1ft St, () > 1.1, v 4 — Apical by seme el 

ii ns, 'cress 1 nl pla int iffs - Cr mmen ground— Power of 
A I'} e late ( ( art to set aside tchelc decree. 

A k uit brought ly srvrtnl poisons was dis- 
ini.-se,l. Si nip of the plaintiffs appealed and 
}iu\,,l for lcvei-al cf the whole decree which 
I i, ci , del en a gimml common to all the 
plait tifls. lr was « bj, oted that- as against the 
mn-npptaling plaintiffs, the dcctoo had become 

tinal : 

l.tltl, that the Appellate Court was comwptont 

v , t aside the w hole decree in view c.f Order 

Xl.l, rule 4, of the Civil Procedure Code. 

A cent raet for supply of goods contained a 

e unlit ion reguding ou^b payment, on delivery 

of tailwav receipts but several deliveries were 

tmol.. without such payment aid the amounts 

« uc trom the plaintiffs in respect of tho de- 

1 \ t x i it'-s w ere entered in an account w hich was finnlly 

’’ " ,l " p on l-itb April lOt 0, when a balance 

l !. a,,, ' ut Ks was found due from the 

] la'ii*ids to the defendants. 

Alter the 1 It lr April 1000 nnd up to 2nd 

a\ 10«vi there were further deliveries in res.* 

1 ' 11 "hich cash payments were mado on 
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delivery of the railway receipts and then arose 
a dispute about a consignment and further deal¬ 
ings between the parties stopped. 

On the 14th April 190-), the plaintiffs made 
over to the defendants first halves of currency- 
notes to the value of R.«. 2/00 but withheld 

the second halves of those notes. The plaintiffs 
alleged that the defendants stopped further con¬ 
signments for there was a rise in the prices, 
and the defendants complained that since the 
second halves of the notes wore withheld, they 
were competent to stop further consignments as 
they were entitled to cash payments: 

Held , (1) that under the provisions of section 
39 of the Contract Act, the defendants were not 
justified in rescinding the contract on plaintiffs’ 
refusal to deliver the second halves of these notes, 
as it was clear from the correspondence between 
the parties that plaintiffs were ready and will¬ 
ing to take delivery of the last consignment on 
payment of the price of that consignment, and 
the defendants cancelled the contract, not because 
plaintiffs would not pay the price of the con¬ 
signment, but because (be plaintiffs refused to 
deliver the second halves of the currency-notes 
due on the previous account; 

(2) that the account in respect of which the 
sum of Rs. 2,000 was due was not confined to 
dealings under the contract, but even if it was, 
the plaintiffs’ failure to pay for the goods which 
had at first been delivered on credit was not 
a renunciation of the contract or such a refusal 
as excused perfomance of the contract on the 
part of the defendant. Sundar Singh v Krishna 
Milt.s C 0 . Ltd., 11 P. L. R. 1914; 22 P. W. It 1914; 
63 P. R. 1914 91 


s. 45 


--ss. 51,54 581 

-. - S. 05 —Mortgage — Void— Personal 

covenant to compensate mortgagee , whether enforceable 

— lilxagdari and Xarwadari Act (Bom. Act V of 1862) 

— Valatdan Palta of unrecognized portion of Bhng. 

A valatdan patta (mortgage'* of unrecognized por¬ 
tion of a bhag was held to be voiJ, but, as there was a 
persenal covenant by the mortgagor to compensate 
the mortgagee in case his possession was obstructed, 
the former was not allowed to recover possession of 
the lands from the litter without payment of proper 
compensation. Haribhai Hansji v. Nathubhai 
Ratnaji, 16 Bom. L. R. 62: 38 B.249 602 

-S. 73, III- (m)— Damages, for 

breach of warranty — Vendee's previous contract with 

third person - No notice of this to vendor of goods 

Vendor's liability. 

Where A entered into a contract with B in respect 
of unascertained goods, and afterwards entered into 
Another contract with C, C not having been informed 
of the previous contract with B : 

Held , that in a suit brought by A against C tor 
damages sustained by A on account of the breach of 
warranty of qualit}’, the proper ba«is for their calcu¬ 
lation is the difference between the val io of the 
goods as supplied and the market-value of the goods 
of the guaranteed quality on the date of breach, and 
not the special damages which A might have incurre 1 
through the breach committed by him of his owo 


Contract Act -concid. 

previous contract with B of which C had no know¬ 
ledge; 

(2) that illustration (m) of section 73 of the Con¬ 
tract Act (IX of 1872) did not apply, as in the illus¬ 
tration the sale was of ascertained goods and not of 
unascertained goods as in this case, and also the 
contiact between .4 and B was made on tho same 
occasion as that between B and (7, and the basis of 
damages in both was to be the same Simso.v, C. W. 
V Koka Jacaxxadha Row Xaidu, 1 L. W. 268 949 

“ S. 74— Bond — Condition— 25 per 

cent, more to be paid on default in payment "n fixed 
day —Penalty. 

Where a bond provides that principal and interest 
shall be paid on a particular date, that on default in 
payment on that date 25 per cent, of the principal 
and interest shall be added to the total amount, and 
that interest at 12i per cent, per annum shall be 
charged on the consolidated amount till its realization 
the provision is penal and, therefore, unenforceable! 
CH EL LAG A LI CtliNXIGADU V KAPPALA VENKATA RA YOUU 

-SS. 108, 178 ^74 

--- ;- s. 253 — Partnership — Death _ 

Dissolution - Obligations of legal representatives of 
deceased—Limitation Act (IX of 1908 K Srh 1 Art 
106— Pleadings. ' ’ 

After the death of a partner the partnership is a t 
an end and there is no obligation on his le^al 
representatives to continue the partnership, but if it 
is continued it is altogether a new partnership 

Obiter: — A pleading of a hesitating and non¬ 
committal character is apt to create a suspicion in 
the mind of the Court that the party asking for 
relief on it does not know what his own caso°is or 
that he is preparing to shift and change his case ac¬ 
cording to circumstances at the hearino- RAwr>A« „* 
l-ART.BKAI, 7S J,. 1!. 85 V.AMD_Ay.. 

Contributory negligence-Rail, var a o- 

cident-Damage to plaintiff’s car-iime —Gate at 
level crossin" left open -Damage by”defendant's 
tram—Negligence of defendant—Negligence of 

plaintiff -tqq 


CO-OWner—Possession - Presumption that co. 

owner 's possession is on behalf of all owners - Dos '. 

session bu biggest adult share-holder , character of— 

Trustee for minor co-owners -Reason Jor rule. J 

In a case in which tho question arises as to whe 
thor the possession of one co owner has been 
adverse to that of another, the fundamental rule ia 
that tho entry of possession of land under the com 
mon title of one co owner will not be presumed to 
be adverse to the others, but would presumably h* 
held to be for the benefit of all. y 

The reason for this rule is that the possession of 
oue co-owner is in itself rightful and does not imnlr 
hostility as would he the possession of a mere strang. 
er. Tne law will never construe a possession 
tortious unless from necessity. On the other h ind 
it will consider every possession lawful the com’ 
mencement and continuance of which is not proved 
to be wrongful and this is upon the plain principle 
that every man shall be presumed to act in 
obedience to his duty until the contrary appears 


I 
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Co-owner conoid. 

There is a presumption that the biggest adult 
share-holder of a properly is the trustee for the 
others, if, as a fact, lie holds entire possession of the 
property during their minority. Jajneswar SAMA^a 
SATISH t’fTANDRA SAHA 


Co-Sharcrs-Mesne profits - Recovery of pos¬ 
session — Ouster 122 


— Court fee paid on withdrawn part of 
claim, whether allowable as costs 231 

- no time fixed for payment of—Withdrawal of 


suit with permission—Institution of fresh suit— 
Subsequent payment of costs 210 

-Will — Construction 


Counsel — Instructions — Cross - c.r< i mi n at ion — Mo k - 
ing charge — Right of Court to aHc Counsel —Counsel's 
responsibley - Disciplinary action of Court —Reli¬ 
ance by Court on materials to be made known to 
parties at trial--Opportunity of adducing evidence 
— (\ninsrl — A nowledge cf important facts — Propriety 
of accepting retainer—Con nsrl giving evidence in 
case in uhich he is retained —Whethet unprofessional 
conduct — General practice — Undesirable that Counsel 
engaged in rase should give evidence - Withholding 
evidence — Inference, adverse —Cause of action Con¬ 
spiracy — Torts. 

A Com t is entitled to ask Counsel, who in cross- 
examination makes a charge, whether he make it 
on instructions, and if so, on whoso. Instructions 
to Counsel are only privileged in the sense of 
being protected from disclosure to the opponent. 
There is no privilege as against the Court. Hut 
if the Court calls for wiitten instructions, it 
cannot use them as evidence in the cause which is 
tried. They could be called fir then and there, 
and be used alter the trial on the determination of 
the question whether disciplinary action should be 
taken against the Counsel. It is not sufficient oven 
to plead instructions. Counsel have a responsibility 
in the matter, and are not justified in making 
serious charges of fraud and crime unless they are 
personally sutbtied that there aro reasonable grounds 
for putting them forward. 

Whatever a Court relies on should be made known 
at the trial to the parties, so that they may have 

an opportunity ot adducing evidence or argument on 
the point. 

If Counsel knows or has reason to believe that 
ho will Ik- nn important, witness in n caso, he on-lit 
not, to accept, a retainer I herein. If In- accepts n 
retainer not knowin- or Inn-in- reason to believe 
that ho will he such a witness, but at the openin- 
or at any subsequent stupe before evi.b-nco is eon' 
clinlcl it becomes apparent that he is a witness on a 
material tpn-stion of fact, he ou-ht not to continue 
to appear in the ease unless he cannot retire with 
out. joopai riisiu- the interests of hi, ,-liem If 
Counsel knows or Ins reason to believe that los 
Own P'ofessmnal con-luet on matters out of which 
the actum arises, is likely to he impanel in ,|,e 
ease he nupht not to accept a retainer. If |, - 
accepts a retainer, not knowin- or ht.vin- reason to 

behove that, his own .. eombe-t i., ",eb 

tattois is likely to be impu-netl, but litnls in the 
course of the ease that it is so itnpu-m-.i, he ou-ht 
not to continue to upper in the ease ,„h-ss | , 


cannot »etire without jeopardising the interests of 
his client. 

There is nothing necessarily unprofessional in 
Counsel giving evidence in a casein which lie appears 
as such; and Counsel engaged in a case are in law 
competent to testify whether the facts in respect of 
which they gave their evidence occurred before or 
after their retainer. 

But as a matter of general practice it is undesir¬ 
able when the matter to which Counsel deposes is 
other than formal, that they should testify either 
for or against the party whose case they are con¬ 
ducting. 

When evidence which could bo but is not produced 
t he inference is that if produced it would be un¬ 
favourable to the person who withholds it. The 
same rule applies to the case of a Coimsel who on«ht 
to have been called but is not called. D. Wkston v. 
Pkary Moiiun Das. 40 C. 80S; 18 C. W. N. 185 25 

Court-fees —Deficiency made good within time 

allowed by Court but after limitation, effect of. 

Where a deficiency in Court-fee is made good 
within the time allowed by the Court but beyond 
the period of limitation prescribed for the suit, the 

. time. Ram Lal v. Khondat-uk- 
mssa, 12 A. L. J. 7t 9 408 

Court Fees Act (VI! of 1870', s. 7, 
cl. v, sub-els. (as b , (c) and (d — 

Court fee —Suit for possession of five Ghatwali 
mehals — Property in suit included in aggregate of 
Jifty-tico molmls/or which Government revenue uv»$ 
payable—Xo appoittonment in respect of property in 
suit — Court-fee accordirg to marlet-value . 

In a suit for possession of five G ha lira l i mehals, it 
was found that they were included in an aggregate 
of tifty-iwo Ghatwali mehals frr which a certain sum 
of money was payable annually ns sadar jama bat 
that r.o apportionment of this sum was made betweeu 
the several mehals: 

Held, that the land in suit formed part of an estate 
pa\ ing revenue ro Government, but did not constitute 
a definite share of such estate, nor was it separately 
assessed with revenue; that consequently sub clause 
(d) of clause V of section 7 of the Court Fees Act was 
applicable to the case, and that a Court-fee accord¬ 
ing to the market-value of the land should be paid, 
Chandra Narayan Sixc.n v. Asutosii Dp, 19 C. L. J. 
*12; IS C. W. X. 059 89 

-—s. 7, cl. V. sub-cl. (e) 

964 

Cowledar, whether tenant 531 

Creditor and debtor Debtor mortgaging 

property and directing mortgagee to pay 

creditor — Right of creditor to sue mortgagee 
upon basis of direction in mortgage-deed 951 

Criminal breach of trust. Pknal 

Cook, s. 400. 

Criminal force- See Pknal Cook, s. 349. 
c ^lKL naI Pr °cedure Code (Act V of 

I 893), SS. 4 ( h . ISO, 191 - Complaint, 

'• ho can file—Magistrate - Jurisdiction , 

Fivery member of the public has a right to set the 
*" in motion bv complaint, whether he is himself » 
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Criminal Procedure Code— coutd. Criminal Procedure Code— contd 


witness of the facts which prima facie constitute an 
offence or nob. 

Where, therefore, a complaint is filed by a Public 
Prosecutor the Magistrate does nit take cognizance 
on his own knowledge, or suspicion or information 
find the accused has no right to claim to be tried be¬ 
fore another Court. Emperor v. Shewakrui, 7 S. L. 
R. 77; 15 Cr. L. J. 36) 737 

—-- S. 4 (r) — Pleader accept • 

ing engagement in Court not authorized to practise — 
Duty. 

It is the duty of a Pleader who appears in a Crimi¬ 
nal Court of a District to which his sanad or certificate 
does not apply to inform the M lgistrate that he can¬ 
not appear as of right and to apply for permission 
under section 4 (r) of the Criminal Procedure Code. 
The better course is not to accept a fee or an engage¬ 
ment until that permission has been accorded, but if 
the Pleader accepts the engagement before attending 
the Magistrate’s Court he ought to explain to his 
client that his appearance will be contingent on the 
Magistrate’s permission. In re Mr C. II. Clements, 

7 S. L. R. 93: 15 Cr L J. 332 750 

- — - S. 35 —Concurrent sen¬ 
tences, validity of. 

The power of passing concurrent sentences is 
confined to cases where a person is convicted at 
one trial of two or more distinct offences. 
Debi Dayal v . Emperor. 1G 0. C. 370; 15 Cr. L . 

J. 300 508 

- S. 47, meaning and scope 

of—Seel ion 103, clause i2/ —Search —Right of 
“occupant to be present at search” - Denial of 
this right, effect of—“O'cipant of the place,” 
meaning of - Omission of one Magistrate to 
take cognizance on suspicion, effect of, on sub¬ 
sequent proceedings— Finding of incriminating 
ai tides in a house, presumption of law aris. 

ing from 985 

--- - S. 107, notice under, 

whether public document— Proof of identity of 
persons concerned, if necessarv 529 

~— -—-ss. 109 (a) and tb), 

* IO— Taking precaution to conceit presence to 
commit crime — Failure to give satisfactory account 
of himself - Qioiny Jnlse name and secretly de¬ 
livering letters containing incitement to com nit 

crime. 

A person who gives a false name and delivers 
letters secretly, containing incitement to coin* 
mit crime ' or demanding money for the means 
of committing crime, falls within section 109, clause 
(a), of the Criminal Procedure Code. 

A person who secretly delivers letters arrang¬ 
ing for the commission of dicoities is a person, 
w ho in the interests of public peace sh>uld be 
called upon to give security of good behaviour. 

Tho accused, when charged by A with en¬ 
deavouring to secretly deliver letters to A’a bro¬ 
ther, asking him to assist in some nocturnal 
enterprise in which revolvers and guns were to 
he used, was unable to give A any satisfactory 
account of himself r 


T/e/d, that this was sufficient to bring him 
within the meaning of section 110. Preo Nath 
Datta v. Emperor, 15 Ck. L. J. 255 207 

—— — -— SS. M O, M 2, M3, 

* I /— Good bfhancur — Security—Warrant case — 
Cpportunit y to bring veil nesses. 

In a proceeding under section 110 of the 
Criminal Procedure Code, the accused person 
must have time to bring his witnesses and have 
their evidence recorded. Where the accused had 
not. had this oppoit unity, the order against him 
must be set aside. Kekamcddin Sarkar v. Em. 
peror, 15 Cr. L. J. 253 721 

-- M2 721 


” S» I I 2 — Good behaviour 
—Qualifications of sureties —Conditions, validity of. 

Sureties for good behaviour ought not be rejected 
merely on the ground that they are caste-fellows or 
relatives of the accused. 

1 he condition that a surety for good behaviour 
must be capable of controlling the accused is on 
general grounds undesirable and open to a practical 
objection, but the condition that he should be of the 
landholding class is unobjectionable. Jiva Natha a. 
Emperor. 16 Bom. L. R. J: 8; 15 Cr. L. .1. 268 476 

--S. I I 2— Surety— liestric- 

lion to local men— Jurisdiction of Magistiate. 

A Magistrate has no jurisdiction to put such 
a restriction upon the nature of the sureties 
under section 112 of the Criminal Procedure Code, 
as to direct that they should he local, for such 
a restriclim is not contemplated by the se< tion. 
That is a matter which must be decided subse* 
quently if objection is taken to the sureties on 
that ground by the Police authorities. Islam Khan 
v. Emperor 206 

' SS. I 12, 167 —Remand 

to Pol ice c u stody—Mag idra te — Ju risdictio n — A die n 
under Chap. F 111 , uhen justified. 


Section 167 of the Code of Criminal Procedure 
dees not appear to have been framed for cases in 
which action is taken under section 112 of the Code. 

A Magistrate acting under Chapter VIII of the 
Code has no power to act until after he has recorded 
an order in writirg under section 112. No person 
is to be called upon to show' cause why an order should 
not he made against him until there is before the 
Magistrate some information which such Magistiate 
has reason to believe. 

The Cede gives a Magistrate no power to issue 
summons, warrant or order of detention until he has 
first upon his table something recorded by him in 
writing showing the ground upon which he is taking 
action. Rameshwar r. Emperor, 12 A. L J. 365; 36 
A. 262; 15 Cr. L J. 288 496 

- ss . i 13, i 17 72 1 

-S. I 22 —Judicial inquiry 

— Surety not to be rejected without talcing evidence. 


An inquiry under section 122, Crim ; nal Procedure 
Code, being a judicial inquiry. a Magistrate 
cannot refuse to accept a surety on tho ground 
of his knowledge as Magistrate that the surety’s i$. 
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uoceuce of connection with thieves is far from es¬ 
tablished. Pi ru Abdulla v. Emperor, 7 S. L. R. 94; 
15 Cr. L. J. 378 746 

-.-S. I 33 —Inoculating 

children—Trade or occupation. 

Some persons, who inoculated and admitted 
inoculating their children upon an outbreak of 
small pox, were ordered under section 133 of the 
Criminal Procedure Code to stop the practice: 

Held , that the section did not apply, inasmuch 
ns the persons could not be said to bo carrying 
on a trade or to be engaged in an occupation Em¬ 
peror v. Nga Kyauk Lon, L t . B R. (1913; I. ISO; 15 
Cr. L. J. 253 205 


--- - S. 133 — Nuisance — 

Obstruction to channel not used by public. 


The owner of a low levelled Hold, across 
which the surplus water of the neighbouring 
fields used to tl >w into a tank, raised the level 
of his fiel 1 to such an extent that the II >«nl 
water, instead of tl nving into the tank, as it 
used to do, was held back and thus caused 
injury to the neighboui in" fields : 

Held , that the case was not one in which a 
Magistrate could proceed under section 133 of 
the Criminal Procedure Code. J agar Natii Sahu 
v. Parmesmwar Narain, 12 A. L. J. 24S ; 15 Cr. L. 
J. 229; 3b A. 213 181 

-- - -S3. 133, 135, 138 

— Time Jar setting up bona tide claim to property. 


Where a conditional order is passed under section 
133, Criminal Procedure Code, and the person against 
whom the order is made raises a bona fide claim that 
the subject of contention is private property, the 
Magistrate is bound to investigate the claim and 
cannot leave it to a Jury appointed under section 138. 
But when a Jury has once been appointeditisnotopeu 
to the person, against whom the order is made under 
section 133, to set up such a claim and to have it 
determined by the Magistrate before the Jury pro¬ 
ceeds with the matter. 


Obiter. — 1 f the Jury decided that the order was 
reasonable and proper the aopollant would not be 
estopped from bringing a civil suit to establish his 
right to exclusive enjoyment of the land. An Yway 
a. Ma Gyi, 7 Bur. L. T. 23; 15 Ok. L J. 259 467 


-- S . 

likely to be settled m C'cil 
sivn oj in each o f peace. 


j 138 4S7 

* 44 (2; — Dispute 

Cmirt No a pprehen- 


At. order of a Magistrate direct..g a party to 
open a channel in his own land is not an ordl-r of 
tho kino contemplated i»\ section 141 CM of ih.< 
Code of Criminal Procedure. U 

Where a dispute between tho parties is |j kf ,K. 

to be settled by a Civil Court, before the 
cultivation seinou nnd there is „ 

apprehension ol a brencli of the peaee, it, is 
a case tor lntei leronce of the ,• l4 , 

section Ut (2. of tho Code of C, ini'inul proced'in" 

J DB 29l UN1A AlVA " MuV " u 13 C« 1.' 

499 

r- --s. 145 727 
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-S. 145-Omission to re¬ 
cord preliminary ord*r before summoning opposite 
party -Omission to affix copy on property in dispute, 
effect oj — liecision, parties to. 

An omission to record a preliminary order before 
i9;ue of summons to the opposite party or to affix 
a copy of it to a conspicuous pi ice at or near the 
subject of dispute, as required by clauses '1) and (3) 
ol section 115, Ciiminal Procedure Code, is not fatal 
to the juris lijlion of the Court to proceed with the 
case under section 145, Ciiminal Procedure Code, 
when an order directing the parties to put in wiitten 
statements has been once recorded in the presence 
of the parties anil they have understood the nature 
of the proceedings. 

The Chief Court will not interfere on revision with 
tho order of a Magistrate under section 145, Criminal 
Procedure Code, where it. is inconvenient and nn- 
necessary to do so, even though such order is based 
on irregular procedure, as it is not usually the 
practice of the Chief Court to interfere on revision 
in a civil or qn isi-civil case when tho party asking for 
revision has got a regular remedy at his command. 

An omission to make a joint owner of the pro¬ 
perty a party to the revision is immaterial where 
no mention is made of such joint owner in the order 
of the Magistrate and only one man has been declared 
to be in possession. Muhammad Sharif r. Dhaxpat 
Kai. 15 P. W. R. 1914 Cr ; 68 P. L. R 1914; 15 Cr L. 
J. 279 487 

-Ch. XII, ss. 145, 

435, 526, sub-s. (8)— Transfer of case — 

Case under section 145. Criminal Procedure 
Code — Whether section 5'_0 applies 1o proceed - 
mgs under Chapter XII of Criminal Procedure 

Code. 

The provisions of section 520 have no applica¬ 
tion to proceedings under Chapter XIL of tho 
Criminal Procedure Code. Therefore, a party at 
a proceeding under section 145 is not entitled 
to an adjournment of the case under sub-section 
8 of section 520. Lakh an Chandra Roy t\ Yakub 
Manual, 18 C. W. N. 39; 15 Cp. L. J. 350 727 


—-- -s. 147 — Fence —Ohs true- 

lion to public }Hithicay —Jurisdiction. 

A Magistrate 1ms jurisdiction to pass an order 
under section 147 of the Co lo of Criminal Proce¬ 
dure if ho considers that on the date of tho 
order there is a likelihood of the broach of the 


pence 

Where what is constructed is a mere flimsy 
ience and not a strong one, a Magistrato has 
jurisdiction to deal with it under section 147 of 
the Code of Criminal Procedure, and uot to treat 
it ns u public nuisance under section 133 of the 
Code of Criminal Procedure. 

An order un lei section 147 of the Code of 
Criminal Procedure can be made even when the 
light claimed is a right to a private path. 
Kakupi'ana Kowndkx c. Kan das aw mi Kowxdkn, 

lo M * T. 2c0; 2G M. L. J. 233: 11914) M. W. 
N 391; 15 Cr. L. J. 362. 730 

S« 162 — Right of a ecus 


to get copies o f statements to Police —Ref mil “ 
Raison —Statements under section 162, Criminal 

Code. 
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An accused person is not entitled as of r M.t 
to be furnished with copies of tt dements made 
under section 16i, Criminal Procedure Code, to 
the Police and if a Magistrate refuses to furnish 
Him with copies of such statements, it is not 
necessary for him to say in so many words 
that he does not think it expedient in the in. 
terests of justice to grant the copies to the 
accused. In re Thirl'Vexg\ ru Mudili 2 5 M L 
J. 18J; 15 Ur. L. J. 289; U9.4; M. \V. N. 481 

497 

-- 167 495 

~ j-S. 172— Diary riot used 

to refresh memory, whether evidence Jmproproper 

admission of such diary , uhethet sufficient ground tor 
interference. 
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A Magistrate should not refer to an eutry in 
a diary not used by a prosecution witness to 
retresi his memor}* - as corroborative of his 
evidence, but an error of the kind is not suffi. 
cient ground for interference, when the Magistrate 
has found the accused gui ty after considerin'* 
the other evidence in the case. In re Kuttiali« 
kuiti Marakar, 1 L. W 2J9 } 15 Cr L. J. 250 

190 


ss. 190 <c\ 191 


Report by Cantonment Ad,g,strnte to Aidant Com- 
missiouer —Cogmz ince, whether under section 190 c). 

Where a Magistrate on receiving information from 
another Magistrate about the commissiou of an 
offence by A thought B to be the real culprit and 
consequently proceeded to try B in his own Couri: 

Held, that the Magistrate took cogniz ince of the 
case under section 1 »0 yc) of the Criminal Pro¬ 
cedure Code, 18.18, and that the accused was entitled 
to have the case transferred to another Magistrate. 
Makiu.v Singh v. Gunner ; Epson, lo P. VV. it mi 4 . 
C R; 63 P. L. ft. 19.4, 15 Ur L J.261 469 

S. 191 45?, 737 

. . S« 192 —Transfer—Sub- 

Divisional Magistrate, whether empowered to tranter 
case referred to him Jor trial. 

A Sub-Divisional Magistrate, to whom a case has 
been referred for trial by the District Magistrate, has 
no power to transfer it to any other Magistrate who 
may happen to bo subordinate to him. I3ashir 
Husain v. ali Husain, 12 A. L. J. 225; 36 A. 166 

1006 

* S« 192 —Transfer of 

case s — Practice . 

A Magistrate can transfer only those cases 
under section 192 of tho Criminal Procedure 
Cod^ of which ho ha*-taken coj^nizince under 
section 19J of tho Code, b it not th^so which, 
have been transferred to his Court 

Obiter: — I’ne freq leut orders of transfer are 
objectionable iu view of the trouble wh.oh they 
give to witnesses anl parties. D\rv v. Mukit, 

12 A. L. J. 277; 15 Cr. L. J. 337 7 25 

-----ss. 192, 200, 503 

—Pardtnashin Izdy, complaint by - Examination of 
complainant—Issue of process- If complainant is 


Criminal Procedure Cocle-conw. 

pardanasliin lady, whether she may be examined by 
Commission -Complainant, whether witness. J 

If a pardanashm lady im.kes a complaint to a 
Magi.trare, he ^entitled to taka cognizim-e of it. 

tlmt it i?l akG f COgn 'V° Ce he m!,st satisfied 
that it is her complaint. I: i s comparatively un- 

linpoi tunt by wl.at means the comj I ,int leaches the 

ih^K-tiate^f ready is her own complaint. 

Procedure Code deaily iZcZ ordinal 

comj.hiut must be presented in person. A complaint 
should never be accepted which is not signed by the 
complainant and is not pieferred by a person ^duly 
authorized to prefer that specific complaint. 7 

Process caunot be issued a^ain^f , 

eitder by the Magistrate firaf taWng 
oflcnce or by Ihe Magistrate to » hou>° the oast i 
transferred under the proviso to section 20 > Criminal 
Procedure Code unless and until the Magistrate 

.ssumg process has first examined the complainant 

And this is perhaps more neces^arv in ft. ^ c 

pardnnothin 1 tdy than in other cases to e °X * 

Magistrate to satisfy himself that the complaint is 
really her own action. piumD 18 

A pardanaehin complainant may be examined he 
Commission under section 1.0 t, Criminal IW 7 by 
Code. The terms of that section wide Th.^ 

icfei not only to an en juiry and a t»iil hn#- ^ 

other proceeding The’ section" ^uthorix^ ho ° e\7. 
mination of any witness, and a compldnant , ? s cer 
tmnly a witness. Abhovemvari v. Kismim 
Baxerjee, 15 Cr. L. J. 3 J8, IS u. IV. X. 10:0 700 

(Act XLV Oj I860;, se. S 'l93 l a^d~fh' , , al ounces 

Under-Commuted i, proceeding before arbitrator 

appointed by Court-Sanction necessary f or 

prosecution. u J 01 

A complainfc chargiag a person with offences 
under sections 193 and 4.7. Indian Penal Code 
alleged to hive been committed in proceedings’ 
betore an arbitrator, nn ier the order of reference 
made by a Court, cannot be entertained wkhnnt 
the sanction of the Court according ^ section 
19o of tho Criminal Procedure Code. Mula Mal 
u. Churanji Lal, 3 P. H. iyi 4 Ur • 136 P r t 
1914; 15 UR. L. J. 358 ' ^ ‘ y 2 6 

(Act XT V nf is yh ^95—Penal Code 

(Act XLV of ]8 SS. 467 to 41i—Foraeru 

committed by person not party to ororJ 7,? U 

{Sanction, whether neces»aiy. P eumgs 

No sanction under section 193 of the Code of 
Criminal Procedure is required in respect of 
forged document, when the peison producing ifc 
as evidence is not a party to the proceedmgs 
26 M. L. J. 2.U; J5 Cr. l. j. 2 *2 1^4 

7""7 n , ,, , S ' 195 —Sanction — Juris. 

d'ction-Penal Code (Jet of 0 , * 

2U -Application in Judge’* ^ou,t-talse' *njorma. 
tion—Prosecution saucitonea bj Judge. 

The appellant pending an insolvency proceedin'* 
against lnm iu tue Diainco Judged Court applied 
to the District J udgo that tiio respondent had mia 
appropriated ceriam thiugs oolonging to him 'iha 
District Judge for warden the petition to tho Maeis 
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trate with the result that the respondent was arrest- 
ed and hi* house searched Eventually the Dis¬ 
trict Magistrate discharged the respondent. '1 he 
respondent then applied to the District Judge for 
sanction to prosecute the aopell nit under sections 
18 2 and 211 of the Penal Code: 


Hill, that the Distrct Judge was a public seryaut 
to whom the alleged t dso inform ition was given 
ami that he had before him m iterials sulHcient to 
warrant his granting smotion for the instituti m of 
proceedings under section 18 i. With regard to 
section 211, the Court of the District Judge was 
not the Court in which the oiminnl proceedings 
were instituted and it con'd ir»t be said that the 
offence of causing to be instituted ciimir.nl proceed¬ 
ings without just or lawful ground was committed 
in relation to a proceeding pending in the Court 
of the District Judge. Muiia.mmui Famircmv r. 

minn Ram, 12 A. L. J. 278; 3J A. 213; 15 Git 
£59 


-S3. 193, 259 — Sanc¬ 
tion to pro* cat to once availed of—fresh sa mt ion 
necessary tor fresh complaint — Cast of inn coin pound - 
able ((f ‘nee ' l stmk off for lomplainant's absence 
— Discharge - Jurisdiction — Coynizmcc. 

Where a complaint of an » ffenco under section 
211, lnlian Penal Code, was ordered to bo “struck 
off” for the complainant’s absence but tho Magis¬ 
trate took cognizance of the case on a fresh 
complaint by the same complainant: 

Held, (1) that tho Magistrate lmd no authority to 
pass an order striking oil' the case; 

(2) that tho older striking off t ic case was not 
tantamount to an order of discharge uinljr sec¬ 
tion 259, Criminal Piocedure ‘ode, inasmuch as 
this section relates only to compound.iblo o ises 
while an c tfeuco under section 2ll, Indian Penal 
Code, cannot be law fully compjun led; 

CD tl.at once a sai.cu >n to prosecute is availed 
of and a complaint instituted on its strength, a 
iresh complaint on tin* basis of the fame sanction 
is incompetent, inas i.ucli as one sanction covers 
only one complaint; 

v4, that the Magistrate had no jui isdietion in the 
case alter ho had ‘ flunk off” tho ease Ramimiau 
v. Emikkok, 17 O. C. 18; 15 Ck. L. j. 230 lfc2 

—-—--- S3. 195, 476 — Sanc¬ 

tion—rreliminary inquiry - Notice - AlaUriah, ichich 
autlu city gi anting sanction may consider—J.et ision 
— UronnUs cn uhuh High Court should interfere. 


Criminal Procedure Code-contd. 

Section If5 of the Cii.i.iu 1 Procedu-e Code dors 
rot state that the au loiity {.Ding sanction shculd 
act only upon legal evidence, and there is iio wan ant 
i i the Cede for the prop* si.i >n th it if ot it r impro¬ 
babilities, bi s »d on evi lence which wouli not bo 
admissible at the trial of the person against whom 
sanction has been picen, are also referred to by the 
audio.i y <_i\ing sindim, the grant of sanction 
becomes ill *gal and ought to be revoked. 

A High Ceurt shcul 1 not interfere with the dis¬ 
cretion ef a Subordinate Court in the matter of 
the grant of a sanction unless there is some primo 
fact c sti ong gi< und for holdirg that there is no 
rei-sonalle piobabil ty of lmvii.g a conviction on the 
sanction or tl at it is other wHe inexpedient to award 
tho sanction on the fads of the partieulir case or 
that the paity against wlicm sanction is granted was 
probably innocent. 

An accused person was prosecuted for stabbing and 
was com ieted of the offence, his defence version 
having been found by the Magistiate to bo fahe. 
He afterwards brought a com} laint against bis pro¬ 
secutors on I be si.me facts as were urged by him in 
1 ii defence. The Magistrate sent for the recordsoftho 
previous case, examined the com} 1 linnnt on oath and, 
liaving patent doubis as to the correctness of bis 
stc i y, referred bis complaint to the Police. The Polico 
re} orted bis ei m, 1 tint to be false and tho Magistrate 
while dismissing bis ccinjliint under section £0?, 
Criminal Procedure Code, also sanctioned his pros j- 
cation: 

Held , that the order granting sanction was legal. 
Nakay^na Naoan, In re, 1 L. W. 331; 26 M. L J 486; 
IoCr. L. J.271 479 

-S. 195, Cl. (6) —Te¬ 
rr il Code (Act ALT oj lS6u>, *. 1 9 A — Sancf ion 
to pro*ccutc given —Complaint not filed icithm 
time Giving to pro eating* in appeal Application 
fur extension of tine-High comf's pen ccr to 
grant - Hi act ice. 

A High Court has power, under section 195, 
clause v6.', Code of Criminal Procedure, to ex¬ 
tend the time for the institution of a complaint 
of perjury when more t an six months have 
elapsed lrom tho date of the order according 
sanction. 

Where delay in instituting such a complaint is 
due to the act of the person agaiust whom the 
complaint hud to bo made, it is not opeu to him 
to object to the extension of time, when applied 
for. 


The words of siclicn -176 of tl.o « riminal Procedure 
Code, “Alter making any pie.iiniuuiy inquiry tha\ 
may be i.ecestari, ' show taut a jiahmimu v it quir) 
is not etsentu.l lu i.ll ci.s^s when a Cou.t lakes uctiji 
undt r that section. 

A Jurtiun , nude r sect ion 195, in which there is m 
releicnco at i.ll to prcl.minnry inquny, tueli an in 
quin is ui.necessaiy. 

Want ol riotico lo an accused dots not invalidate i 
grant of sanction under seciijii HD of tl.o Lrim.m. 
1’ioeeuu. o Code. 

When granting suncl ion, a MnjJstrute shout 1 no 
substitute tlie jinlgun ni ol the Ichco lor liis ow 
judgmonfc ami accord sanction merely up_tn a l\ lij 
report 


Obiter:— It it not ud\ isablo iu such criminal 
matters to delay the disposal of the cuso simply to 
wait tl.o return ol out) ot lire two Jud es to duty 
who ordered notice to t»suo to respondent to 
show cause agaiust iXlcusicn. Secretary iF^TAlE 
v. Sankara I anoiam Pillai, ( U-d; dl. W. N 1H7; 
15 Ch. L. J. 3.0 

-s. IS8 715 

-s. 200 700 

-ss. 2 05, 526-W*- 

pcnsing i nth personal attenuate* ol uc*u*fd — I'fcrdah- 
nusbiu lady - Dennis* ion to apftur Header—* 

liaiisjcr oj (nminril c use. 
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Criminal Procedure Code— contd. 

The accused, respectalle pardahnashin 1 idies, were 
charged with offences under sections ?07, 308, 3.5 
and 32«, Indian Penal Code The High Crurt a 1. 
lowed them to appear at the inquiry or tiinl 1 y their 
Pleader or Pleaders, subject to their having to appear 
before the Court to hear the sentences pa? 3 ed, should 
the case be proved against them and the tib.l end in 
a conviction and also directed that should the case 
be committed to the Court of Sessdon, the peis.nal 
appearance of the 1 idi s should be dispensed uith till 
the Sessions Judge passes his order. 

The case was transferred from the Magistrate who 
had refused to disperse with the personal appearance 
of the ladies. Raj Rajeswari Debi v. Emperor 17 
C. W. N. 1248, 15 Cr. L. J. 281 4 BO 

-Ch. XVIII 734 


S3. 208, 350, 528 

transfer of case from one Migistrate's <'onit to 

another—Commitment on e ride nr e recorded by \fa- 

gistr.ite from whose file case was transferred - Juris- 
diction. 

.. tl ? e P rosecuti °n evidence in a case under see- 
tion 324. Indian Penal Code, was recor ed by a second 
cla-s Magistrate, the Distiict Magistral transferred 
the case to a 1st class Magistrate who, acting on 
the evidence which had already been recorded by the 

2nd class Magistrate, committed the accused to the 
Court of Session: 

Held, that the order of commitment was not 
illegal.^ Emperor v. Naxiiua, 12 A. L. J. 467: 15 c R . 
ij. J, 3d 4, 36 A f 315 


SS. 209, 413, 437 

--Case exclusively triable by Court of Sr*von-Dis¬ 
charge by Magistrate—Commitment by District Magis¬ 
trate-Revision High Court, power of. 

It cannot be said that a Magistrate has no 
power whatever to pass an order of discharge in 
a case exclusively triable by a Court of Session.” 

Where the entire prosecution evidence is quite 
unworthy of credit and bristles with improbabili¬ 
ties and where it i* clear that the case is foredoomed 
to failure at the Sessions, it is the duty of the 
Subordinate Magistrate to discharge the accused. 

Where an order of discharge passed by a Magis¬ 
trate under section 20J, Criminal Procedure Code°, is 
revise 1 by the District Magistrate and a commitment; 
to the Sessions Court is directed, the High Court, 
acting under section 417 of the Code of Criminal 
Procedure, can interfere and can even go into questions 
of fact to s36 if the order of the District Magistrate 
was correc t and proper. Damappa Palai, In rc , 15 
Cr. L. J. 673 74 | 

- 7 ————— — SS. 2*5,431, 537- 

Commi'ment order—Reason tor gnashing. 

A commitment order can be quashed under section 
f 15 > Ciiminal Procedure Co le, only on a point of 
Law : 1 he want of terriiorijl jurisdiction in the 
Magistrate who holds the inquiry is a point of Ijw. 
Rut tue commitment is valid in spite of the want of 
territorial jurisdiction unless a failure of justice has 

in rapt been caused by such commitment. A commit¬ 
ment order cannot be quashed merely on the ground 
that the evidence was doubtful. The proper course 


Criminal Procedure Code-contd. 

wou-d be for the District Magistrate in such a case to 
insti u< t the Public Prosecutor to withdraw under 
section 434 Criminal Proeedu-e Code. Empero? v. 
rsGi I AUNG I ii g, 7 Bcr. L. T. 20; 15 Cr L J 27<> 

478 

439 41^7~42R q S3 “ 2 * 7 , < 03 , 438 , 

accuse 1 obtained by imptopeily procuring com. 

Fla lTr!- S t,b . sev y~ Rei ' i ^ on -appeal Jrom acquittal 
Aclaiti inal evidence . 

A brought a complaint against D under section 
42«» Indian Penal Code. On the date fixed for the 
tnal, B improperly procured H’s arrest on a false 
charge of commuting nuisance, and the Magistrate 
actn g under sec:ion 247, Criminal P.occdure Code, 
acquitted H because A, the complainant, did not 
appear. I pon A s application the District Maois- 
trate referred the case to the High Court recommend- 

l *, „ the .°. r, rr J ? f acquittal may be set aside 
and a new trial directed but the High Court 
declined to intei fete, inasmuch as 

il) the order of acquittal was strictly in a 020 rd- 
ance with law; J 

(2;it is a sound rule cf practice not to inter- 
fere in reviMon when there is no error in 1 UV on 
the face of the record; 

(3; there was an appeal from an acquittal. 

There is rothing in the language of section 
41/, Cnminal Procedure Code, to limit appeals 
against acquittals to cases in which Courts 
have, owing to some error of law or misappre- 
ciation of evidence, come to a wrong decision on 
the evidence before them. 

There is no distinction un ler the Cole be¬ 
tween the right of appeal against an acq littul 
and the ria^ht of appeil aj^iinst a convicti m. 

Section 42S, Criminal Procedure Cole, 
additional evidence to be admitted in’ 
against acquittals as well as in appeals 
convictions. 

Under section 40 1 , Criminal Proeed ire Code 
an acquittal under section 217, Criminal Pro¬ 
cedure Code, operates as a bar to a trial for 
the sarn9 offence and a District Magistrate can¬ 
not order a retiial of the acquitted person. 
Si.vvu Gouxdev, Inre, 26 M. L. J. loO ; (19L4) Iff 
W. N. 2 73; 15 Cr. L J. 233 188 

S. 243 507 


allows 
appeals 
ag linst 




,. . ----- —Order 

awarding compensation nit contained in order of dis¬ 
charge-Jurisdiction-Irregularity, fatal. 

Where a Magistrate discharged an accused and 
ordered payment of compensation to him, un ler sec- 
tion 250 of the t iiminil Procedure Cod at a later 
stage when another co-accused against whom a charge 
Lad been framed was a q iitte I: b 

IhU, that the order a varding compensitim was 
without j 11 lsdicii >11 as it was not coutui.ied iu the 
cr ler of discharge. 

Held, als\ that this was not a mere irregularity 
which could b3 covered by section 537 of the Criminal 
Procedure Code. Naxhkylal v. Musammat Rax i- 
baiic, 10 N. L. R. S; 15 Cr. L. J. 290 


— — 7 Y\ ^ m 

fer Weal: Magistrate-Proceedings unduly prolonged 
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— Witnesses — Magistrate'* discretion in summoning 

— Expenses of nit nesses to be realised before summons 

— Practice. 

Where on account of the weakness of a Magistrate 
it was apprehended that a case under section 1*0, 
Criminal Procedure Code, would take a very long 
time if it were allowed to remain in that Magistrate’s 
Court, the High Court transferred the case to an¬ 
other Magistrate. 

The Magistrate trying a case is bound by 1 nv to 
hear those witnesses whose list is sent up ly the 
Police along wiJi the case. As soon as the witnesses 
produced in s ipport of the cas j have been botrd, tho 
Magistrate is then to ascertain tho names of persons 
likely to be acquainted with tho facts if the case and 
shall summon to give evidence before himself only 
such of them as he thinks necessary. He is not bound 
by law to accept a li.-t of witnesses which tho Police 
or any one else may choose to produce from time to 
time. 


Where the Magistrate is of opii ion that tho ex¬ 
penses for summoning witnesses sho-1 I be charged 
from parties he should realize thorn before issuing 
the summons. Govixp Sahai v. Empsror, 12 A L. J. 
262; 16 Cr. L. J. 30i 731 

-S. 259 182 


_ _ — Doc u . 

ments put into evidence for defence in cross cxnmi. 
nation of prosecution witnesses Right of reply — 
Practice. 

The defence does not lose its right to the last 
word, that is to say, the prosecutor docs not get 
the right of reply, inertly bicau>e in the courso°of 

the cross-cxaminati m of the prosecution witnesses, 

certain documents mo put into ivideneo on behalf of 
the defence Emi*e.iok v. J. S. Butin, 7 L. B. R 84- 
15 Cr. L. J. 2dl 19 3 

s. 292 193 

S. 297 661 

~7 ’ S. 297 — Misdirecti >n — 

Charge to Jury. 

Whu-e (lie accused 'vns tried for criminal breach of 

trust by a Diciict Magistrate a ill, the aid of „ 

and in sum,nine up the District Magistrate did not 

expressly till the Jury that the test they were to 

apply was « lather the circumstances relied upon l.v 

the accused showed m, intention cf ca,:si„.. '», OI1 „' 

ftd ifain or wrorgful loss’, nor rve.o they told u hat 
those tei ms meant: 

Held, that there had not born sufficient compliance 
with section 297 cl tho ( riuiinal Pioroduio Cmlo l 
.hat tho verdi, t cot.I I not stand. O il 

Emperor, 7 But. L. T 20. 15 Cu. I, . 1 . 2 57 ii fie 


s. 34 2 


465 

661 


~-'W rode • 77777’ f; 3 sf 0 7 ’ 1 

f.ll- Trial „ :54. r:,lc-/r ,r„ 

Lon and d,f,-arc rI „„ U eif “ 

Hi ether illrsoi! . .. Co "-"' it 

Tho special | oner to commit to n Serious Caart 
confenc, cn a M. R is,rato by scetku 347 ^ 


Code of Criminal Procedure, cannot be interpret¬ 
ed as depriving the accused of the ben* fit cf 
the procedure prescribed in Chapter XVT’I of 
that Code; but where the accused, when t i^d 
on a ohaige under section ?5 l of the Indian 
Penal Code, denies the charge in toto and enjoys 
the benefit of cross examining tho prosecution 
witnesses and of examining the prosecution wit¬ 
nesses and of examining the witnesses for the 
defence, it cannot be said that he has been pre¬ 
judiced, merely b* cause tho Magistrate at the time 
of delivering his judgment altered the charge in- 
ta one under sections 370 and 5’l of the Indian 
Penal Code, and com mi ted him to the Sessions, 
because ho was net himself competent to try 
tho accused on the altered charge. 

A commi'tal o»der passed under such circumstances 
is not. ill* gal, and should not be set aside. Chixxavan, 

In re, 15 Cr L J. CGI 734 

-s. 350 722 

-s. 403. 

Under section 4CP, Ciiminal Procedure Code, 
an acquittal under section 247, Criminal Procedure 
Code, opeiates as a bar to a trial for the same 
offenco and a Distiict Magistrate cannot order a 
ro trial of tho acquitted person. Sixxu GouNDRN 
In re, 26 M. h. J. 16J; (1914) M. W. X. 273; 

15 Cu. L. J. 230 1 88 

• 

--S3- 403, 413 Set# a 

persons convicted at one tiial — Different sentences — 
Right of appeal. 

Siction 41?, Criminal Procedmo Code, prohibits an 
npp nl against a sentence of less than one month’s 
impiisonment or a tine of less than Rs. 50 passed 
by a District Magistrate or a Court cf Sessior, and 
the mere fact that such sentences were passed on 
some of the accused while luavier sentences were 
passed on the rest would r.ot give to the former 
a light of appeal only because there is one consoli¬ 
dated appeal bv all convicted persons. Urcmv Mu- 
DAI.I, In re, Io Cr. L. J. 371; 16 M. L. T. 13 739 

-s. 413 739 

-s. 417. 

There is nothing in tho language of section 

4 7, Ciiminal Proof dure Code, to limit appeals 
against acquittals to cases in which Courts have, 
owing to some eiror of law or misapreoiation of 
evidence, come to a wrong decision on the evi¬ 
dence bt-foro them. Sixxu Gouxdkx, In rc, 21 

M. L. J. 160; (1914) M. W. N. 273; 15 Cr. L. J. 236 

188 

-s. 428. 

Section 429. Criminal Procodne Code, allows 
additional »\ ideuce to be admitted in appeals 
against acquittals as we'l as in appeals against 
coin ictii ns Sixxu G i xdkx. In rr, 24 M T«. J. 
‘6 k vl914; M. NV. X. 273; 15 C r. L J. 236 183 

-s. 435 727 

-- 436 741 

--s. 436 — Commitment^ 

poircr to order - District Magistrate. 
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Criminal Procedure Code —contd. 

Where a Magistrate of the first clasp, after holding 
an inquiry into offences under sections 40S and 477A 
of the Ionian Penal ('ode, discharged the accused and 
the Dbtiict Magistrate, acting under section 43d. 
committed the accused to the Conit of Sessions on the 
same charges and the accused applied to the H*gh 
Court contending that the order of the District Magis¬ 
trate was without jurisdiction, as primarily the case 
against him was under section 408 which was not 
triable exclusively by the Court of Session: 

Held , (1) that the District Magistrate was compe¬ 
tent to commit the accused as in this case the charge 
of falsification of accounts was one of the substantial 
things against the accused ; 

(2) that the Distn'ct Magistrate could add a charge 
under section 408 if it was so intimately connected 
•with the charge under section 477A as to form part of 
the same transaction. Gendlal Chimani uai v Em¬ 
peror, 1G Bom L. K. 80; 15 Cr L J. 292 5CO 

-S. 437 741 


; --S. 438 —Power of Dis¬ 

trict Magistrate to make reference to High Court in 
cases tried by Sessions Judge. 

It is very much doubtful whether a District Magis¬ 
trate is entitled, as a matter of law, to make a refer¬ 
ence to the Iligh Court for enhancement of sentence 
in a case tried by a Sessions Judge. Even if he is so 
entitled, the procedu e is extrem ly inconvenient. 
Emperor v. Gang a, 12 A. L. J. 5:9 1007 

--SS. 438, 439 (5)— 

Order of acquittal — Right of appeal - High Court, 
power to interfere in revision — Practice. 

It i*3 against the practice of the High Court 
to interfere in levision with orders of acquittal. 
The right of appeal in case of acquittal i* vested 
in the Local Government and not in the District 
Magistrate, but it is al.vays open to the latter to 
move the I ocal Governm* nt to file an appeal. 
Emperor v Gur Dayal, 12 A. L. J. 235; 15 Cr, 
L. J. 304 512 

-S. 439 188 

— -S* 439 - ^disappreciation 

of evidence — Revision. 

Miller and Ailing , JJ — In revi-uon, it is in the 
discretion of a High Court to exercise its power of 
going into the question of appreciation of evidence. 

Sankaran Nair , J , (dissenting . — Where there has been 
misappreciation of evidence and a convicted person 
claims to bo hea>d to show that the lower Courts have 
misappreciated that evidence, and that he has been 
unjustly convicted, it is not open to a Judge to say 
that it i< within his discretion to permit or refuse 
him to do so or not. 

No doubt, the sections only sav that tho nigh 
Court may interfere in revi ion, but “ma}’” is the only 
word that coul 1 be uied Village Mcnsif R->ma- 
swami Gocnde.v, In re, 15 Cr. L. J 2S5 493 

---- 439 (5) 512 

--— ---Ch. XXXIII— European 

British Subject—Special procedure —Whin accused 


Criminal Procedure Code —contd. 

European British Subject , he must be informed of 
his right to be tried according to special pro¬ 
cedure. 


'Where the accused, a European British Sub¬ 
ject, was not informed of his right under the 
law to be tiied according to the procedure 
laid down for the trial of European British Sub- 
jects the trial was held to be bad. Clarke A. 
A. M. v . Baladeb Misra, 18 C. W. N. 3fco, J5 Cr. 
L. J. 297 


3. 476 


479 


“ ~ S. 476 — Step* taken five 

months a. ter close oj trial—Order without jurisdiction. 

Where a Magistrate acts under section 476 of the 
Code of Criminal Procedure, five months after the 
close of the trial, and there is no explanation for 
the delay, the Magistrate acts without jurisdiction. 
Kshatri Siva Singh, In re 491 


—--- S- 488 — Maintenance of 

child —Mother's ability to maintain—Fathet's obliga¬ 
tion— Bcna fide ofjer to maintain if child lives with 
him. 


A father is bound to maintain his child whatever 
tho position of the nr ther may be and merely sending 
a man to go and ask the child to come and live with 
the father does not amount to an offer to look after 
him and cannot absolve the father from his responsi¬ 
bility to maintain him. Mi Thein v. Xga To Nycn 
7 Bor. L. T. 34; 15 Cr. L. J. 278 486 

- Sa 434 47Q 

-S. 497 631 

s. 533 700 


. . . SS. 503, 52 2 — Com¬ 

mission-Local inquiry-Case of wrongful restraint 
by obstrwting path-Jurisdiction of Magistrate to 
issue co n mission fir heal inquiry — Fo notice taken 

by Magistrate of Commissioner's report or evidence _ 

Accused misled-further opportunity to be given for 
adducing evidence. 


The petitioners were convicted of wrongfully 
restraining the complainant by obstructing path 
along which he was entitled to pass. They applied 
for a local inquiry and the Magistrate ordered a 
local inquiry by a Pleader who ultimately made a 
report, but no notice was taken either of the report or 
of any evilence on which it may have been based: 


Held , that the Magistrate had no authority to issue 
the commission, and the accused mu*t have been 
seriou.-ly misled by it, f»rthey must have thought 
that the Magistrate would pay attention to its result 
and they might well have refrained from producing 
witnesses; aud that, therefore, thev should have a 
fuither oppoitunify of adduci g evidence. 


No order under section 52*, Criminal Procedure 
Code, can bo passed unless there has been di-iposses- 
fi n from immoveable property. Mohar Khan v. 
Gayzjddin Sheikh, 18 C. W. N. 3:9; 15 Cr. L. J 30? 


-S3. 514, 523, 531, 

_ —Bond for appearance -Kon-anpe trance, for- 

. feiturejor—Court to order jorfet lure, jurisdiction of. 
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Where the accused pave a personal bond for ap¬ 
pearance before a Magistrate and failed to appear 
b .fore him on the d tte fixed and a notice was issued 
to him to show o u-e why the bond should n*»t be 
forfeited and in the meantime the ease was trans¬ 
ferred to another Magistrate: 

Held, that the latter Magistrate had no jurisdiction 
to order the forfeiture of the bind under section 514 
of the Criminal Procedure Code. 

Section 531 of the Criminal Procedure Cole relates 
only to proceedings in a wrong place and cures 
defects as to local jut i.-diction. Mir IIuskn Amur. 
Uahiman. In re, 10 Bom. L. R. 15 Cr. L. J. 29» 

503 

-- 522 510 

-— — - St 522— Order passed 

twenty months ajter decision of Cr} initial case, whe. 
ther legal. 

Section 5*2 of the Criminal Procedure Code is 
not mandatory but merely says a Court may pass 
a possession order. Such an order under it need 
not bo passed simultaneously with the conviction 
in the criminal case Therefore, where an order was 
passed twenty months after, but the delay was duly 
explained, the order was upheld as properly passed. 
Ouulam Muhammad v. Karam Singh, 14 P. \V. K. 
1914 Cr; 112 P. L. It. 1914; 15 Cr. L. J 275; 15 P. H. 
*1914 Ck. 483 

-s. 526 489,731 

■ — —- S.526— Transfer — Magis¬ 

trate putting ques'inns to witnesses prejudicial to 
accused - Sufficient ground for transfer. 

A Magistrate on the assurance of the Police 
peshi cloik in his Court asked a witness whether 
acoused had ever been chnllaned in a btdmashi case: 

Held, (1) that it was improper for the Magis¬ 
trate to put such questi >n, unloss he had satisfied 
himself on the highest and best information that 
there was some real foundation for the facts 
mentioned in the question The neHirnnco leceived 
from the Police feshi clerk in his Court was 
quite insufficient to justify such a question. 

(2> that the action of tlu Magistrate was 
sufficient to cause th»» accused to apprehend that a 
fair and impartial trial woul 1 not l»o had and that 
the oa«o should ho transferred. Sura.i Pkosad r. 
Emperor, 12 A. L. J. 59, 15 Cr. L J. 231 186 

-- S. 526 — Transfer of 

case—Fair and impartial hi il not expected. 


Where it has not been shown that a fair and im¬ 
partial trial cannot be had or that an order of transfer 
ii expedient in the interests of justice, a case 
cannot be transferred from one Court, to another. 
Ouansiiiam das c. Emperor. 15 Cu. L. .1 I (is 


736 


S. 52 3 — r ra nsfer of 

criminal c i$e - Impartiality of M igi^tntc not doubt. 

ed. 

N and four other persons were put on their trial 
the fromer under sectioi 411 an 1 the latter under 
section 3SI of the Indian Penal Code. Thocasu of A' 
was subsequently separated from that of the other 
four accused The Magistrate proceeded first to dis. 


Criminal Procedure Code—concid. 

po«e cf the case under section 381 which resulted in 
conviction. The case under section 411 was then 
taken up : 

JJdd, that as there was nothing to find that the 
Magi.-tinte would not try the case with perfect 
impartiality the case could not bo transferred. 

Nathimal v. Emperor, 15 Cr. L. J. 253 2 05 

-- — S.526 — Transfer, grounds 

for. 

9 

An appeal was preferred to the Sessions 
Judge from a conviction under sections 323 and 
325 of the Penal Code. The Sessions Judge 
after hearing aiguments came to the conclusion 
tl at if an offence was committed at all, it- was 
one under sections 394 and 397, Indian Penal 
(’ode, and that the convicting Magistrate had no 
jurisdiction to try a case of so grave a nature. 
He accordingly set aside the convictions and sen- 
tences under sections 323 and 325 and directed 
the accused to bo committed for trial on 
clmrgi s under sections 3b5, 334, 397 and 3-5 of 
the t ode: 

II,Id, that the circumstances did not justify a 
transfer of the case from the Couit of the 
Sessions Judge who had directed the commitment 
and re trial It am Sewak v. Emperor, 15 Cr. I.. J. 

307 735 

--s. 526, sub-s. (8) 

727 

-s. 528 722 

_ss. 529, 531 503 

-S. 537 478, 498 

503 

-s. 540 743 

-S. 562 — k< Dishonest mis- 

appropriation and cheatingmeaning of —Penil 
( ode c Act A LV oj IS X)\ s>\ 493. 101, 417, 418, 419, 
120 — Statute , construction of. 

The words of a Statute should be given the extended 
meaning of which they are reasonably susceptible 
rather than the meaning as restricted by context, 
when such restriction would reduce them to mere 
surplusage. 

The words*'dishonest misappropriation ” in section 562 
of the Code of Criminal Procedure apply to the offence 
of criminal misnppropi iation in all its forms and are in* 
tended toincludo offences punishable under section 404 
ns \v« 11 as under section 403 of the Indian Penal Code. 
Similarly, the word“ehouting M inthesamosecti>n covers 
the offence of cheating in all its forms and is intended 
to include offences pm iAmble under sections 418, 419 
ami 420 as well as limb r section 4 7 of the Indian 
Penal Code. 11 \R NAKAYAN V. lwAMJl Das, 12 A * 

495: 15 i r. \j. I. :75 743 

Criminal t r I al - witness recall* 1 on order of 

prose* nting officer — .If igistrate — Jurisdiction Orimi- 
nal Procedure Code (.4cf V of 1898'. $. 540. 

A complaint for misappropriation of Government 
moneys was filed by the order of an Assistant CoU 
lector. After the close of the case for the prosecu¬ 
tion, the Assistant Collector directed the Magistrate 
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to re-call and re-examine two of the prosecution wit¬ 
nesses and at the same time interviewed those witnes¬ 
ses and cider eiTthem to give evidence. The Magis¬ 
trate complied with the Assistant Collector's 
direction: 

Held (reversing the conviction and sentence', 
that, as the Magistiate had virtually abdicated his 
inagisteiial function and become a mere delegate rf 
the Assistant Collector, the trial was without juris¬ 
diction. Nabibcx v. Emperor, 7 S L. R. 82; 15 Or 
L. J. 375 743 

Custom. See Hindu Law; Pre emption. 

- Adoption —Adopted son dying 

without lineal descendants - Succtssion to ancestral 
property and to self-acquired property of adoptor. 

According to general agricultural custom, the 
collaterals of an adoptor succeed to the ancestral 
property cf the adoptor on the death of the adopted 
son without lineal descendants, but in the case of 
self-acquired property of the adoptor, the succession 
devolves not upon the collaterals of the adoptor 
but upon the heirs of the adopted son. 

Special custom must, therefore, be established if 
the collaterals of the adoptive father claim the self- 
acquired propety of the latter. Jot Ram d. Harda- 
wari, 22 P. L. R 1914; 27 P. R. 1914 527 

■ - Alienation — A wans of Talagang 

lahsily Attack District—Powers of father. 

An Awan of the Talagang Tehsil, who has sons 
living, has not unlimited powers when dealing with 
ancestral property. Muhammad Khan v. Dalel, 42 
P. L. R. 1913 y34 

■— - -- Khatri traders of M>uza 

Khairabad, Jullundur District—Hindu Law or cus- 
tom, test jorapplying—Presumption. 

The mere fact that the Khatri traders of 
Mcuza Khairabad, Jullundur District, have owned 
land for six or seven generations does not create 
any presumption in favour of their being govern¬ 
ed by agricultural custom in matters of alienation. 

The primary test for determining whether agri- 
cultral custom or Hindu Law applies is whether 
agriculture is followed as a chief means of 
livelihood. 

In the case of Khatris, the initial presumption 
ia that they follow Hindu Law. Hakikat Rai v. 
Ram Saran Das, 16 P. R. 19.4; 130 P. L. R. 1914 

154 

— -—- Rohtak District—Onus of 

proof. 

In the Rohtak District, there is no custom em¬ 
powering an agricultural proprietor to deal with his 
an estral property as he likes. 

'1 he onus of proving so exceptional a custom lies on 
those who affiim it. Budal v. Kirpa, 118 P. L. R. 
10*4; 76 P. R. 1911 21 I 

— -TT idow — TT idoio’s rxgh ts in 

absence of collaterals — Patti, owners of - ltiyht to 
contest widow's alienation —Onus of proof —YVajib- 
ul-arz - Instances . 

A widow's estate ia a limited one but it is only 
■limited for the benefit of reversioners. Where 


CU Stom—ccntd.l 

there are none, she is to all intents and purposes 
an absolute owner. 

Where the propiietors of a patti, who were not 
a compact body, but btlorped to miscellaneous 
tribes, sued for possession <f a land willed away 
by a widow in favour of her biotlei’s son, on 
the ground that the widow had no power to 
alienate except for necessity, and that, in the 
abserce of collaterals, they" were entitled to 
succeed: 

H<ldy that the cr.us lay m the plaintiffs. Altaii 
Ditta v. Gathra, 3 P. R. 1914; 129 P. L. R. 1914 

127 

-family —Service land—Iualienabili- 

ty-Effect- Service laid remaining in family 
for long period ef 3 ears and descending by 
lule of primogeniture 22 I 

- of dhar-dhura tdeep stream 

boundary)— Jqrar.namaa or declarations tiled by 
riparian owner — 


——-Hindu Law-Ghirths cf the Kangra 

District. a 

As among Ghirihs of the Kangra District no 
custom either in favour of or against the right of 
succession of brother’s daughters and their sons lias 
been proved, the Hindu Law shall prevail. Nihala 
d. Bhcti, 10 P. W. It. 1914; 29 P. L. R. 19:4 418 

—;-- Marabar Law— c, 'ulans— Delega¬ 
tion or alienation of powers - Procf 14 I 


—--Mauza Girote, Tahsil Khushab , District 

Shah pur—Submersion cf rnalik qulza’s land _ 

Emersion—Special custom—Burden of proof. 

In the village of Girote, Tahsil Khushab, Dis- 
trict Shahpur, a special custom exists whereby 
a malik qabza f whose land ib submerged, loses 
all his proprietary rights in that land and on its 
re-appearance it becomes the exclusive property of 
the full owners of the village. 

The orus of provir g a special custom lies cn tho^o 
who affirm it. Muhammad Chiragh Khan v. Amir 
Chand, 18 P. R 1914, 38 P. W. R. 19i4; 1 JO P. L R 

1914 276 

-Stritihanam-TFu/ow; 0 f Agam- 

badia caste - Succession—Parents succeed in prefer . 
ence to hiuband’s kindred. 

Acc< rding to custom, the stridhanam property 
of a widow of the Agambadia caste, who leaves 
no issue, goes to her paients and not to her 
husband’s kindred. Vellaichami Servai v. Mam- 
mundi Servai | 24 

- Succession — Daughter — Colla¬ 
terals— I emale descendants — Muhammadan Jats 
of San awan Tahsil, Muznffargarh Listiict—Scljac. 
quired property—Ancestral property. 

In the Muzaffargarh District the rights of females 
are very generally lecogniz^d especially among Mu- 
hammadan Jats and Pathans. 

The word aulad, when used with regard to succes¬ 
sion in a tribe whi« h recognizes femalts as hdrs must 
be t: ken to indude female as well as rrale heirs. 
Sultan v. Ali Muhammad, £6 P. L. R. J 914 535 


-Hsmai i Sheikhs of Gurgacn 

—Daughter not excluded by collaterals of eighth 
degree. 
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Among the Us-nani Sheikhs of the Ourgaon District 
daughters ai e not excluded by collaterals eighth 
degrees remove 1. 

Usmani Sheikhs almittedly stand on the same/oot- 
ing ns Q ireshies, Si liqis an 1 Angaries, in that they 
alfare a hat are commonly described as true Sheikhs, 
tracin" their origin from Arabia. Gosia Begim *• 
Umed Am, 21 I*. R. 19i.4, 1 7 P. L. R. 1914 541 


_Suit, light of --Lanbardir, 

agent of propiietary body, whether can 


customary 
sue alone 



-- Transfer of reversionary rights b y some 

reversioners to a not hat reversioner , validity of-Ac- 
quiescence — Waiver ~ Assignment - Relinquishment — 
Rever ioner suing for pre emption, nhether debarred 
from contesting validity of alienation—Necessity — 
Jlcr ersioner only bound to pay amount paid by origi- 
nal vendee for necessity -Immaterial ulut pre-emptor 
might hare paid in respect of alienation — Deed of re¬ 
linquishment by some reversioners in favour of others 
— Tantamount to assignment — Valid 


All that was decided in Tata v. Abdullah Khan, 
00 P. R. 18 >7 f F. BJ was that among agricul¬ 
turists governed by customary law a rever¬ 
sioner of a deceased male proprietor, whose 
widow is in possesdou of his estate, cannot, 
transfer 1 is reversiona'y rights to a stranger so 
as to engraft the 1 ittor into the family and to enable 
him to contest any alienations made by the widow 
to the prejudice of her husband’s reversioners. The 
Full Bench ruling is no authority for the proposition 
that one reversioner of a deceased in tie proprietor 
is legally incapable o: transferring his rights of 
succession to another reversioner. 

By bringing a suit for pre-emption in respect of 
an alienation by a widow, a reversioner must be 
taken to have admitted that the alienation was 
legally valid, and his sons are bound by their 
fathei’s recognition of the validity of the alienation. 

Although a pre-emptor might have paid a 1 uger 
amount before obtaining possession of the land 
alienated by a wido.v, a reversioner in a suit 
challenging tho validity of the alienati m cannot 
be called upon to pay to the sni 1 pre-emptor more 
than what was advanced by tho oiiginal vendee to 
the widow for a necessaiy purpose. 

Where some of tho revoiMoncrs of a male proprietor 
executed a deed of relinquishment of their shares in 
favour of the other reversioners in consideration 
of tho latter having undergone much trouble and 
expense in connection with a declaiatory suit which 
they had successfully fought in icspeet of an 
alienation by tho widow of the said male pro¬ 
prietor: 


Held, that tho deed was in effect ami must 
be treated as a deed of assignment of reversionary 
rights, and since tho assignment w.,y made bv 
some of the reversiuneis ii favour of the 
remaining reversioners, it was a perfectly valid 
assignment. Gujak i*. Ailiya, 181 1\ L. R ~s 

P. R. 1014 . 


Village, proof of— |krar i-mali- 
knn-e-deh dicta ted by la /< *//<>> tls alone , hoiv far proof 
of custom recorded therein — Admissibility of evidence 
Instances, citation of, in proof of custom, if indie . 
Uinsable—Trees, transfer ability of. 


Custom- concld. 

Tho entries in Ikrar i-milikan-e-deh recording a 
village custom as stated by th3 landlord is, in the 
absence of frau 1 or grievous error, binding upon 
persons whose interests are affected by reason of 
those entries, even though tho Slid entries were not 
prepared in the preseuce of, and were not attested 
by, such persons. 

Statements in lknr-i nnlik'in e-deh and kindred 
documents regarding a custom are admissible in 
evidence to prove the custom. 

It is not an indispensable condition to cite instances * 
in proof of an alleged custom. Sana I Fershad v. 

Balak Ram, 1 (_). L. J. 73 952 

Cutchi FVIamons -Hindu Lain of inheritance 
and succession — Joint family property— Cutchi son 
does not acquire interest in father's inherited pro¬ 
pel ty. 

The invariable and general presumption in the 
ease of Muhammadans is that they are governed 
by tho Muhammadan Law and usage, and it lies on a 
paity setting up a custom in derogation of that law 
to prove it strictly. In matters of succession and 
inheritance, however, the Khojas and Memons are 
governed by the Hindu Law as applied to separate and 
self-acquired properly. 

Under the Hindu law there is no such thing as 
succession and inheritance to joint family property 
and as such the law of joint family property is not 
applicable to Cutchi Memons. 

Therefore a son of a Cutchi Memon does not ac¬ 
quire by birth an interest in property inherited by 
his father by the law of inheiitauoe and succession. 
Maxualdas v. Abdul Kazak, 10 Bom. L. R. 224 

565 

Dahyak right, when confers under-proprieurry 
right upon holder of former right—Cash dahyak 
right, whether connotes right to possession—Juris- 
diction of Civil and Revenue Courts—Transfer- 
ability of dahyak right—Preferential right to lease, 
whether transferable—Holder of dahyak right and 
of preferential light to lease, whether an under¬ 
prop! iotor - Refusal of Settlement Court to grant 
sub-settlement to lessee of whole village, effect of 

n 231 

Damages for breach of warrauty—Vendee’s 
previous contract with third person —No notice of 
this to vendor of goods - Vendor’s liability 949 

-'--t illegal levy of — Salvage —Rules framed 

by Government under G. 0. Vo 58*3 Rev , dated 3rd 
November 189 >, validity of —Proprietary rights of 
Government — FI citing drift-iiood — Common law right 

of Crown. 

In a suit by tho owner of certain drift-wood float¬ 
ing in the liver Godavari against the Secretary of 
State for India in Council and two other defendants 
ior recovery ot damages on account of salvage 
illegally collected from him under rules framed by 
Government under G. O. No. 586 Rev, dated Sni 
November 1896: 

Held, that the plaintiff was eutitled to recover tho 
sum from the Secretary of State for India in Council. 

1 he d.ift-wood salvage rules conteui| late full 
propiietaiy rights of Government iu tho drift-wood 
and as such tho rules promulgated by Government 
under G. O. No. 5 c. 6 are vires, because tht 
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— coucld. 

ownership of a river does not necessarily innlv 

l!rr' Sl "n <f the drift-wood therein. life Com- 
-ill V ds of the Crown under English l.nw to 
all unclaimed wrecks including fbtsom, jetsam, lagan 

sive’i 'rml! ^ 1 ' 1 ° r tf al , ' V: ' tHrS n,e Lot moretxten. 

, han m En * ,:,n,i and do not apply in this 

Kw - - 3 7 V 

<03 


9 measure of 


Suit for injunction and damages - E.vecu. 
ion proceedings— I) damages can be ordered to be 
ascertained in execution. 

hi a smt for injunction and damage*, it is ,illom tlier 
beyond the authority of the Court to leave the asecr. 
ta.nment ot damans for determination i„ ex,cation 
as it the} were mesne profits. Moula .. 

Strug ii a.\ Deb Diiaual 535 

Dar-patnidar. .See PatxI Taluks Regulation. 


authority of. 


Sec 


Dattaka Chanclrik^, 

Hindu Law. 

D «® *® r **&r ^,; hn \ *r«« '«»<* »»« 

- wt LLg dffend^lZl *ZZ'hi« 

cf'TS, ^nU-Sul,sequent decision oflTceZ 
Count holding defendants to be under.proprietors - 

^ L illcicT 9 , h0,iing for five an ' 1 

if . 9 f b ,c i on ne " > le ' l <e not different from terms 
of decree effect of-Ouster -Dahyuk right fhen 

iZu ’* Cashd P ? Pr i et *l Tight Up ° n ' Wlder °< fnr "' e ‘- 
ught-Cash dah vak right, whether connotes i hht to 

° s Ciml nnd t!evenue 

to I len l h u h , f" °^ dah >' ,lk: r ‘«A< -Preferential right 
to lease whether transferable-Holder of dalnak 

nght and of preferential right to lease, whether an 

under prop,-,elor-Refusal of Settlement Court to 
gtant sub settlement to lessee oj whole rillage, effect 

rL; G0Sr l'~f° Urt ,/ ee paid on withdrawn part of 
claim, uhelher alloivable an costs, 

i f. n 1 a , s * lb . between the parties the Revenue Court 
decided that the status of the defend inte was not th it 
of ordinary tenants Jn the next case between the 
parties the same Court held that the defendants were 
jmder.proprtietors^ Then the plaintiff brought a suit 

tlH U,wl ( o,,rfc deed irut im ilia; the defend- 

.ants were not under-proprietor*: 

Held, that the ciuse of action for the ci il suit 

arose not with I he i»re\ >*oui decision but with the 

entry ot the defend me-.* names in the under pro- 

prietary kheivat under the subsequent order of the 
same Court. 

Where a lessee under a Sictlemonfc Court dec oo 
vacated his position as such for five year •» and then had 

a . n n' V . ,eas ^ ot r ' fl9 holding sr.inte I to him n it m ite- 
nally inconsistent with the terms of the Settlement 
Court decree: 

/Jhdd that the rights of the s iccessers in-interest 
ot the lessee u i ler the S lUlemmt Court decree were 
not destroyed or dimi lished, as the ouster di l not 
last long: enough to bir their rig its by limit ition. 

A dahyiTc right, »i. e , a tight to tea oer cent of the 

fu nt 1 ’ j,, ’„ uq1 * ,s acompinie 1 by possessio i oih-r vise 
than by ravour or f >rce, does nob necessarily conn ite 
that the holder of that right has adso an under! 
proprietary right in the land. 
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riZ a Z ldahy '' k does nst ntscessarily carry a 

ugnt to possession. J ^ K 

ten in? £ i'IT “H t0a , Ciril C> that a 

tenant h.n, under a decree ot Court, leaving it to 

Dhf 1 !’v- C t0 de3ide in ‘letail upon the 

d h' ! ,ab,l ". le . 3 nn l ot,le ‘- incidents of that tenancy 
A dahgak right is, ordinarily speaking, transferable.' 
A preferem, ,1 right to a lease does not become 
transferable even if coupled with a dahgak r>hf 

A dahgak ii r'ot coupled with the right to"cUim a 
lease over the total of villages by preferenc! to a 
comers does not, therefore, confer on tl! lessee an 

under.proprietary riVht 3 “ e ,,n 

The refusal of a Settlement Court to grant a sub 

setiloment fo a lessee of the whole villas conclu 

pMelor VS that th ° ' eSSe ° is DOt an auder-pro. 

The Coint.f . G paid on that part of the claim which 
os b3C ,?; i r r ri ,y u • thdrawn cannot be allowed as 

Kiiax tavVa x v. Mohammad Abdul Ha-sax 

231 

Dafa nati on. See Pe.val Code, s. 499. 

Panchayat —Jurisdiction 301 

n ~- T7 ° s< b'b.d — False imputations -Justi- 
ficafion-Ab^mce of due care and attention-Hail 
Charge fo -'u-y — .Misdirection — Privy Counc’J 

Cin^'fr appea ‘ ' K °3' aI prerogai ive- 

onstitutional and admiais rativo leason-Court of 

(iiminal Appeal in ndes an(1 pi . 0cetl(a . c ! 

of, now lar binding on Privy Council 661 

mTTt- TT- ^ rivi,e « ed -» m PUtuuou contained i:> 
ctition to higher authorities for redress of <r r iev 
ances 


Diiar Dhura. 


See C. L iTC.M. 


Diary net ured to refresh memory, whether ovi 

oence— Improper admissi >n of .>-uc*li diarr , i 
sufficient ground for interference " Whp "’ er 


D i^wari tenure in BirUhum -Katur, of 

tenure- (.oiernment s approval oj heir—Sanrtion of 

Government, whether sole/,, matter for executive of 

thorities-HowerofCiiil fon t to interfeve-Poler 
f f f;;;~ l,0 ^^rscde heir of Ghatival, though 

A Dig war i tenure in Ui.-blmn, is similar to,, 
T icse tenures are hereditary, though not governed 

by the oidin .ry ruler of in!,,., i-ance, and are s ihject 
t > the condition of the Government’s approval of the 

Hell, per Fletcher, /-‘-Sanction” i„ its ordinary 

sigmajution means prior approval an 1 implies a 

po.vrr to disapprove It wo,.11 be contrary to" the 

practice ,n Indir to hold that the approval of a 

person to hoi I an appointment in an action 

capacity is an appiovrl of him for the permanent 
post. 

Approval of Gwernuunn of the odlje of Oi^wir 
15 a in itter solo'y for thi Eceju'a'vo Auch'jriDie 3 ° 

Toe eivl! < oo.ts emoot interfere to re-instate 
a Gvilwil wh# his been dismissed by the Police 
authorities from tho Uad which ho formerlv ho’d 
as G .hat wal 
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Digwari tenure in Bi rb h um— con eld. 

Therefore, 1 ho <'onrts cannot interfere in favour 
of a person w lio lias never been in fact appointed as a 
Ghatwal. 

Held, per .V Chatterjea, .7. - Where a Ghatwal is 
dismissed and Ins no male member of the family 
lit to be appointed at the time of his dismissal, 
there is a forfeiture of the tenure as far as his 
family is concerned, because the estate cannot ie- 
nwin in abeyance for tlie benelit ot the heir who 
may be subsequently horn. And where in such a 
case a s1 1 anger (o the family is permanently 
appointed in hi-* place, a subsequently born son of 
the dismissed Ghatwal on the death of the latter 
ami after the tinuio has passed to another family 
cinnot claim it, on the ground that it is his hereditary 
tenure. 

The Government cannot disapprove of the heir ot 
a Ghatwal or withhold its sanction upon any ground 
it likes and apart from the question whether he is a 
tit and proper person. 

Consequently the heir of a Ghatwal, although 
lit, cannot ho superseded by a stranger. 1 Ik.MF.nuua 
Natii Roy v Utendka Nauain Hoy, 18 C. W. N. 

103G 849 

Divorce. See Cl'pun ist Caw. 

D'vorce Act (IV of I 869), ss. 7, 45 — 

'Principles and Pules', meming oj —Civil Procedure 
Code < A < t I’ of 1008', n xnii , r. I — Restitution of 
conjugal rights, suit Jor — Marriage ceremony ad¬ 
mitted — Coercion an>l u yn consent pleaded—Right to 
l cgin. 

The words “principles and rules” used in section 7 
of the Indian Divorce Act refer to rules of quasi sub¬ 
stantive rather than of mere adjectiv*' law'. 

Where in a suit for the restitution of conjugal 
lights ly a husband the wife admitted the marriage 
cercintny but pleaded coercion and non-consent: 

Held, that having regaid to the words “principles 
and rules” in section 7 of the Indian Divorce Act and 
to section 4'» of the same Act, and Order XVIII, 
rule 1, of the (’ore of Civil Procedure, the right party 
to begin the case was I lie defendant. Tuvuria.mmh. 

r. Santiago, 7 15uu. C. T. UN) 242 

-Sr 45 242 

Document - Execution of document — Pardoh- 
nothin lady, conveyance by 10 

-- Mata ini alteration, suit based on. 


Where a document lias been inatoi ially altered so 
ns to not a d« finite liability cn a party, the suit, based 
then cm should lie dism i-sod. Gaxgv Nath e. Ta.iv, 
28 V. W. K. 191-1; 70 P h. H. 1914 


-Pi iv ilego — Adverse 

noq production when document 
cf pi ivilrge 


inferenco from 
pi ivileged- Cl iini 

25 


Drainage Act Vi B. C.of I830\ s=t. 
28 v2), 31, 36, - 


D rain age clues InsftPment bond executed by 

praprith rs in fainurcf (lot eminent to fmy drainage 
dues- Suit for / artition --Appointment of Receiver — 
Sale of property by Receiver to third p rson subject 
to drainage dues—Non-payment oj instalments due 
hi/ proprietors - T.iohil.itu of third person to pan in. 


Drainage dues— concid. 

stalmeats - Public Demands Recovery Act (l B. C. of 
18.15', st. 7 — Drainage Act {VI B. C. of 1880), ss. 28 
(2', 31, 30, iiCA, 38. 

The propiietors of certain properties executed in 
18 )s in favour of the Secretary of State an instalment- 
bond under section 37 of the Bengal Drainage Act, 
1880, for the payment of the amount which they were 
liable to pay under the terms of the Act. There was 
a partition suit in respect of the properties, in which 
a Receiver was appointed who sold the properties in 
suit to the plaint iff subject to the drainage dues. The 
pioprietors having made default in payment of some 
instalments, a certificate was tiled in the Collectorate 
against them. When the estate passed into tho pos¬ 
session of the Receiver his name was added ami after 
the plaintiff’s pur chase her name was added. The 
plaintiff’s objection to this procedure having been 
rejected, she instituted this suit: 

Held, tlmt, under section 38 of the Drainage Act, 
the person liable to satisfy the engagement entered 
into with tho defendant was the person who gave it; 
that under the terms of that section tho provisions 
contained in the Public Demands Recovery Act, 

1S95, for summarily recovering the amount remaining 
tine under the terms of the engagement, could bo put 
in force against tho persons who gave it; that as the 
pin inti IT did not give it, she was net a person liable to 
pay the public demand within the manning of sec¬ 
tion 7 of the Public Demands Recoveiy Act: and that 
no rovi>ion of the certificate having taken place under 
section 3(>A of the Drainage Act, tho plaintiff was 
not bound to pay the instalments. NaukxpRA Bai.V 
C now oiiu it a n i v . Secretary ok State, ISC. W. N. 

941; 19 C. L. J. (510 782 

Dying declaration. not bearing signature cj 

deceased, whether admissible —Proof, oral testimony 
of person a ho may hare heartl it. 

A dying declaration not reduced to writing 
must be proved by the oral evidence of any 
person who heaid it. 

When a Police Officer is testifying to such a 
declaration, lie can refresh his memory by 
inference to the notes ho may have made or 
rend at the time. 

Such rotes, to be themselves admissible in evi¬ 
dence as | roof of tie statement made then by tho 
ilv irg person, must boar the signature of tho depo¬ 
nent. Biiauwan r . Emperor, 10 N. L. U. 19; 15 Pr. 
I, J 243 195 

EasemCllt-f.lV/if and air—Obstruction —Test of 
right - Nuisance - Substantial interference xnth coin- 
ha table enjoyment - Blocking up jhliniifRs window* fo 
i.rft ut of three fourths. 

I he test of tho interference of tho right to light 
and air is whether the obstruction complained of is a 
nuisance* in ether words, whether thero has been a 
substantial interference with the comfortable enjoy¬ 
ment of premises. 

1 he fact that a wall has been erected light- against 
tlie \\ indow blocking it up to tlu> extent of three- 
foui tbs would render it very probable that there has 
been a substantial interference with the access of 
light and air, but the question must be decided upon 
nvidmme w*hon tho defendant assorts that thar# 
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has been no such obstruction. The mere fact that 

the wall erected by the defendant is in close proximity 

to the window of the plaintiff’s house, is not decisive 

of the matter. Baxomali Roo.t v. Mokuxda Lal 
Ghose nco 


Ejectment suit —Burden of prooj. 

. Tn Pn ejectment suit the plaintiff must prove his 
til Ip: bat when he produces a title deed which prima 
facie proves his title, the onus shifts to the defendant 
to show that the title-deed does not represent the 
true state of the facts of the case. Sukira Naivar 
V. YlRASAWMI PlT.LAI 81 S 

Ejuscfem greneri?, principle of III 

Embezzlement. See Seychelles Peval 

Cope, s. 210. 

Encumbrance Certificate -Oral a-. 

plication to produce 533 


Endowment— Hindu Law—Power to appoint 
mahant, in whom vests |q 

Enhanced l*ent f condition to pay—When 

penal 35 Q 

Equitable mortgrag-e- Pacts to be P .ore<i 

Deposit "of title-deeds —Property outside 
Bombay—Proof of intention 140 

Estoppel Benami —Transfer to defraud cre¬ 
ditors - Creditors not defrauded 620 

— Benamidar and real owner— Tiansaction 
entered into by Benamidar alleged to be unauthorised 
by real owner—Fraud 333 

-Contract by minor void —Misrepre¬ 
sentation-Minor representing himself major, 
whether minor can subsequently plead minority 


Ex parte decree, cancellation of, suit for 
— Decree obtained by fraud -Claim, falsity of, effect 
of plaintiff s knowledge as to — Fraudulent conduct 


— Landlord and tenant — Notice of hicher 
rent 5 |g 

-Mortgage suit-Defendant setting up 
permanent tenure created before mortgage — De¬ 
fendant, if estopped from setting up tenancy 
before mortgage - Benamidar defendant in mort- 
gage suit, estoppel against, whither binds be¬ 
neficiary 762 

' Not stating first mortgage in sale 

proclamation — Misrepresentation 426 


— Revei sioner accepting mortgage of land 
sold bg widow , whether estopped. 

A reversioner who unknowingly accepts mortgage 
cf a land sold by a widow is not estopped 
from contesting the sale, if he understood the 
vendee to be mortgaging not what he had 
purchased from the widow, but his own share. 
Siieka v. Hayat Muhammad, 32 P. W. R. 1914; 
103 P. L. tt. 1914 525 


European British Subject— Special 

procedure--When accused European Biitish Sub¬ 
ject, he must be informed of his right to be 
tried according to special procedure 505 


Evidence, acceptance as—Burden of proof 
to show entiy incorrect—Record of Rights 60 i 

-Arbitration proceedings—Clerk taking 

note of evidence—Note, whether admissible 

£40 


-Compensation — Market-value — Price 

paid by owner 542 

Entnes in Lonfrj of TTnrdunr priests, 
I heir importance, if made ante litem motam — 
Joint ownership of an open plot of land, r-mofe 
bearing on relationship of such ownere*— Oi al evi¬ 
dence ol persons as to relationship having 1.0 means 
of knowledge. 

Entries in the books of Hard war priests, if proved 
to have been made ante litem motam, would be of 
great value in establishing a pedigree table 

The fact that an open plot of land is the joint 
property of a large number of persons lesMingia 
the same locality has a very remote, if any, 
bearing upon the relationship inter se of the joint 
owners. 

Oral evidence of persons who have no means of 
knowing the alleged lelationship and are inter¬ 
ested in the success of the Case supported by them 
cannot he of much value for the purpose of proving 
an issue upon the decision of which the title to 
property of a large value depends. Ram Singh 
v. Daulat Singh, 171 P. L. R. 1914 97 l\ w. R. 
1914 


-Land Acquisition— Bustee land —Market- 

value —Evidence relating to under-tenants and rents 
paid by them whether relevant —Value of other 
lands, which are not bustee lands, in the neighbour¬ 
hood, if relevant ° 4 I 2 

-- Mortgage -Proof of copy from registration 

— Fixe 1 -rate holding -Subtenancy in sir holding — 
Acquisition of fixed-rate holding —Land mnrti/aged by 
sub-tenant of sir — Mortgagee continuing in possession 
effect of. 

The mere production of a copy of mortgage-deed 
is not sufficient to prove the mortgage 

A sub-tenancy of sir land in 13-54 could not develop 
into a fixed-rate tenancy. 

Obiter. —If the fact wore established that a sub¬ 
tenant of sir land mortgaged his plot with possession 
to a mortgagee and the sir rights vanished and the 
mortgagee continued to hold as tenant and occu¬ 
pancy rights were acquired, then the acquisition 
would enure for the benefit of the mortgagor and 
on redemption the latter would bo entitled to 
possession. Mata Prosha n v. G a jaguar 864- 

-Mortgage deed —Fictitious entry —Pro¬ 
perty not in existence - Entry ma le to obtain 
• registration at a certain place—Djcreo—Concur¬ 
rent findings—No evidence — DocLion of lav —Mis¬ 
take—Rectification of mistak 3 —Pleadings. 637 

---Out and out sale - Unregistered letter 

written next day to convert sale into mortgige 
or to deprive it of its legal effect, whether 
admissible in evidence 403 

--Recitals in deed, whether sufficient evi- 

dence of necessity—Alienation by widow —Legal 
neecessity— Onus of pror.f—Nature of evidence 

715 
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Evidence — concld. 

-Relevancy— Statement made ly accused 

— Question ask* d I y ) * rsrm in nutl oritv — A dmissi- 
lility of statement — IN I**' anev — \V« ight- Er glhh 
Rules cf evidence, l ow fir 1 ii dir pr on Supremo 
Com t of Hot" Kong- Privy Ccu:.cil criminal 
appeal - Grounds for inter fi rei.ee-Consideration 

of evidence 678 

--Sale 1 efore ndjucienlion— Evi«l« rce 

pivcn at insolvency pioceedines, wl et 1 er admbsible 
against purchaser in piece*, dings under fiction ' J 7 

597 

-, pnffi' i neyof — Circumsfanf i d evidence, 

nature of—Theft »f enrrenev t <»♦ e— () .portuirty 
<f enteiing ro* m i ot accused’s exclusively — 
Encashment f'f s*"len no’es in presence e>f 
accused’s relation — Money in accused’s possession 

after tin ft, not account* *1 for f at hfactor ily 501 

Evidence Act (I of 1872), s. 3 25 

- s . 13 773 

-G» 34r —Interpretation — Boil; — 

Bock* ot account Rci.uUnly kept. 

An entry to be adini»sil*le in evidence under see- 
tion 34 of the Indian Evidence Act must be shown to 
be in a look, that hook must be a hook of account, and 
that account must he one reguUnly left in the course 
(J business. 

(а) The term ‘book’ may properly be 1: k m to 
signify 01 dinarilv a collection of slants of paper 
hound together vvi:h the intention that such binding 
shall he permanent, and the papers used collectively 
in one volume. 

(б) A book which merely contains entires of items, 
of whi* lr no account is made at anv tim<\ is not a 
look of account for the purpose* of section 3t The 
Legislature did not intend to inelu le in that cate, 
gory any record in which tin re is no process of 
re* koning 

(c) Tho fact of regular maintenance and general 
accuracy of acre tint, books, if rot admitted, mitrt be 
formally proved by tho ividei co of some person 
competent to speak to the facts. 

'I he evidential value* f account books w ill, »f course, 
depend upon their formality and the « lucks against 
f i mad seemed by the met hod of keeping them but 
that is not to be confus* d with admissibility. As 
regards admissibility sc< tim 31- makes no dilTeienco 
between the cash-looks and ledg* is of a huge Hark 
and tho day.bo* k of a lo use-kco| er The difference 
li*s in the wt ight to be given to tie entries therein. 

Mukanpram V . Dayaram, 10 X. L. It. 14 833 

s « 35— Report of ollicial of Native 
Slate in 

-S.41 22 1,325 


Evidence Act concld. 


S. 43 


T ”, -5. 44 -Ccrfirmalicn of Court sale in. 

( need by fraud - Ejectment suit by aurhon-i hasr r 
~~ IliCfht ol difondant in pcs,cssi ,n to prove plaintiff'* 

Wl ere the | lrintilY in an eject ment suit rr lies . n 
his title ns a pm (hast i- in « *’«»„, t- auction it is open 
lo the defendants ,,, posseSMon of ,| 0 punnets' t» 
^how that such purchase was procured by f,. lUl l 
and, the.efore, passe,1 no title f> tho nh.intifT 
Gxaxiar Howther a. Krishxv Aiyar, l L. \y • 


- S. 63 ( 5 )— “Sera”, meaning of - Oral 

evidence of contents of document — Statement of illite¬ 
rate nit ness as to contents, nhtthcr sufficient. 

An oral account of the contents of a document 
given by some ) erson who merely saw it with his 
eyes but was unable to read it is merely the repeti¬ 
tion of what was told or rend cut to him by some- 
bo*! v else The word ‘seen’ in clause 5 of section 
( 3 of the Evidence Act means something more than 
the mere s-Dht of the document The clause con¬ 
templates the evidence of a person who having seen 
and examined the d .turnout is in a position to give 
,'i-‘ct evidence * f the contents thereof. Hence the 
evidence of an illitera f o person as to the contents of 
a document is not sufficient within tho moaning of 
the clause. Guurr v. Cuatrapal Singh, 12 A. L.-T. 
2 9 1 I 

--S. 74 - Evidence — Public document — 

Sot ice under s. ]t>7, Criminal Procedure Code, 
whether public document — Proof of identity of 
j ersons concerned, ij necessary 

A notice under section 1C7 of the Criminal Pro¬ 
cedure Code is a public document within the mean* 
ing of section 74 of tiro Evidence Act, being the re¬ 
cord of the act. of a tribunal, and in one sense the 
n*-t of the tribunal i*self. Hut it cannot come in 
without proof that tho parties mentioned in it are the 
parties concerned in lho question at issue nbant 
which it is produced as evidence. Sheikh Am J ado. 

Laciimi Kaxt -Gia, 18 C. \V. X. G41 529 


S. 90 
s. 91 


773 

975 


- s. 105 — Onus that game is game of 

“mere” skill 484 

-SS. 105, 1 14 - Proposal —Dra iciup 

h>t, nhether proposal. 

A drawing list which set out on the first page the 
list, of the winners diawn on a certain dry in the 
mouth of May, and on its back containe 1 the 
description: “The sweep f,»r June is new open. It 
will close on tho 20th June '913. Settling day 23 
June 1913. All tickets must be taken in the mine 
of a member etc.,” was held to be a proposal within 
lho meaning of section 294A, Indian Penal Code. 
Emperor r. A. J. Cooke, 15 Or L. J. 243, 7 lh*R. T. 

1S ? 195 

-s. 1 14 1 05 

--s. 122-C* mmuniations by hud and 

to wile Disclosure by u idow after husband’s dcx.th, 
uhetlu r permissible. 

l ho prohihi ion enacted by section 122 of the 
Indian Evi lenee Act rests on no technicality that 
can bo waived on will but is founded on p'd-'mples 
t.l high import which no Court is entitled t» relax. 

1liereioro, where a widow disciirsed certain eommuni- 
rntmus "Inch had been made to her by her husband 
iu e» nnectieii with a murder, immediately lief we 
7 1 1 or disclosure was i xcluded from consider* 

a ii>n l»v the High Court on the ground that not only 
s :o couui not be com pi Veil to disclose those commaui- 
i 1 s hut tliar, she should not have been permitted 
to i.i>el 0'0 tho same, for there was no one who did 
in could corisen'. to the disclosure Xawab Hovvlapar 
tM1 'KKOR % 40 G. S9. ; 15 Or. L. J. 303 5 1 I 


s. 125 


25 
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E ^ ise / Ct (Xn of >896), ss. 44,57- 

1 ohce officer, invented with powers under section 44 

a k ll\ C . r E j ci * e Officer for purposes of section 57. 

A 1 olice Officer invested with powers of an Excise 
Officer under section 44 of the Excise Act, is to be 
deemed an Excise Officer for the purpose of section 
57 ot thafc Acfc > because he is an Extise Officer for the 

purposes of sections ?6, J.7 and 38 of the Act Em- 

PKROR r. Shibban, 2 P. R. 1914 r.'R; 138 P. L R 
1914; 15 Cr L. J. 336 

--s. 57 

Excise Act (B. C. V of 1909), s. 46- 

C ocaine Illicit possession — Possession of cocaine ex¬ 
ceeding five grains — Burden of proof of authoritu 
under which cocaine u-as obtained. 

Under the Government Notification of November 
20lh. 1911, it is an offence for any person other than 
those specified to have any cocaine at all except 
wirli medical man’s prescription, and then only five 
grains. In all cases, the burden of proof to show 
under what authority he ob _ ained cocaine lies on the 
accused. Marumi Sahu v. Emperor, 15 Cr. L .1 
2G2; 18 C. W. N. 1023 479 
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“ S- 67 —Excise officers assaulted bejorc 
they entered any house nr made avy arrest or search 
Rioting—Separate sentence—Penal Code fAct XLV 
of I860’, ns. 147, 353. 

A Deputy Inspector of Excise received information 
that he would find certain persons in the act of 
illicitly distilling liquor, if lie went to a certain vil- 
lage. He accordingly went with two Sub Inspectors 
and a large number of peons, who actually saw the 
accused and their men removing the distilling 
apparatus. But before they had time to enter the 
house and arrest those persons or to make any search 
whatever, the accused sallied out and proceeded to 
beat tho peons The accused were convicted of 
rioting and iisin" criminal force to detpr a public 
servant from the discharge of his duty; 

Held, that the assault upon the officers was wholly 
unjustifiable and the riot was one of a very serious 
and lawless nature, that the Excise Officers were 
acting under section 67 of the Excise Act (V of ' 
19^9 B CO; that, before they had time to do any¬ 
thing lawful or unlawful in respect of any search, 
they were wantonly assaulted by tho accused, and 
that as there was no search, ir could not be said that 
there was a search not in accordance with la w. 

A separate sentence should not be passed upon 
people convicted of rioting for the offence which is 
specifically stated to have been the common object 
of the assembly, unless a specific charg3 is laid 
against the individual members of committing such 
an offence. Therefore, persons who are shown 

to have committed a separate offence under 

section 353, Indian Penal Code, should receive a 
separate ] unishnient, even although the common 
object of the riot was to commit that offence. 
Prakash Chandra Kuxi;u v. Emperor, 15 Cr L. J. 

251; 18 C. W. N. 918 203 

Execution —A ppeal—Dismissal for want of 

) Josecution— Decree capable of execution, that 
of lower Court 649 

— ' Application by subsequent transferee of 

decree — Objection by judgment-debtor — Court’s duty 
to inquire. 


Execution — conoid. 

Where a subsequent transferee of a decree applies 
tor the execution of the decree, and the judgment- 

debtor contends that the transfer is fraudulent, that the 

prioi liansferee owes him a sum of money and that 
the subsequent transferee took the assignment with the 
notice of his claim, the Court should inquire into the 
contentions and find upon them and should not sum¬ 
marily refuse to recognise the assignment. Kothax- 
dapan i Naidjt V. Kuppusahmy Xaicker, I L. W. 206 

951 

7 Attachment of ono member’s 
Jurisdiction ot Small Cause Court 

-Executable decree— Limitation 644 

~ : Fraudulent execution of decree—Suit 

p damages, whether barred-Damages, measure 

0 405 

■Informal application — Step-in-aid ol 


share 

156 


execution. 


An informal applcation, though infructuous 
to cai ry on the proceedings in execution, may 
still operate to keep the decree alive. Srinivasa 
Aiyaxgar v. Tirumalai Chetty, (1914) M. W \ 
372; 15 M. L. T. 3 <7 


of decree 


Mortgage-decree—Satisfaction of p a i t 


-process issued— Money paid into 

(curt by judgment-debtor, whether money 
realized by the application 24 I 

' ‘ c * rent-decree against, other property 

of dar-patnidar , if allowable 


Construction of Statute 


Sale —Money.decree —Hypothecation — 


, step-in-aid of —Property attached — 
Encumbrance Certificate - Oral application to 

produce —Limitation Act ([X of 1908;, Sell. I, Art 
IS! * 5 ) 


"7 -—“ Whether pre-emptor can get posses. 

sion without re-paying the amount ciiawn by 
his creditor 


-- -Of decree -Application bv alleged 

transferee of real decree—Judgment debtor 
served with notice— Ex parte Older —Res judi¬ 
cata 


-proceeding's -Suit for injunction 

an 1 damages —If damages can be ordered to 
be ascertained in execution 


-Sales, whether Coui*i gives warrantv 

of title in Qy | 

Ex parte decree, cancellation of, suit for-- 
Decree obtained by fraud—Claim, falsity of effect of 
i hintiff s knowledge as to —Fraudulent conduct — 
Estoppel. 

If a plaintiff knowing hi* claim to be baseless puts 
a defendant into Court an 1 succeeds in getting an 
parte decree, he cannot, in a sub-eqnent Vait 
brought by the latter for cancellation of the decree 
on the ground of its bc>ing obtained by fraud, plead 
thafc he was not guilty of fraudulent conduct. That 
very knowledge of the plaintiff amounts to fraud. 
Madaki Singh v. Ram Ratan, 1 O. L. J. 92 
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Ex parte decree 


conoid. 

_ ___Declaration of service 

„cod nr.cUr what circumsfaroes-Indcfinite al». 

fC roo cf the tlefe. c’ar.t-E>idenee apart frcm 
the return tan be received by the Judge 

Kcn-appeaiance of defend 


ant* r.t adjourned hearing-Decree cx pnite in 
llainliff's favour-A) }hcaticn by defendant* for set- 

Hrg wide cx parte dence-Cird Procedure Cede (Art 
V of ITCH’, (). 7X, r. 13; O XI 77, rr. 2 and 3. 

The movUinnBof Oidir IX of tl e Civil Pioced.ne 
Code Lv the mselvt ft do rot n]']dy to a case in 
which the defendant las appeared in answer to a 
summons but has fail, d to appear at an ndj< urne d 

hem ing of the* suit. For such a case the picctdiire 
is laid down in Order XVII which deals with 

adjournments. 

Where the hearing; of a case is proceeding; from day 
today and the case is adjourned to the next day 
because the cross-examination of a witness is un¬ 
finished, the adjournment is not at the instance of 
a paitv under rule 3 cf Order X\ II, but at the 
instance of the Court tinier rule 2. Under such cir- 
( must a nets if the Conit disposes of the suit e.r furtc 
cn the .!. fault of the defendants, it does so under 
rule 2 cf Order XVII in one of the modes under 
0,dcr IX, and the defendant’s application under 
mle 13 of Older IXfoi setting; aside the e.r paCe 
decree may be c i.teitamed, hN a 11 i.f.A e. .1 ih-\n 

Mohan 1I<>y, 18 C. W. N. «7•»10 C. 1>. .1. o3.» 769 

Explosive Substances Act <VI of 
1908), ss. 5 and b, 

;t is immaterial under what section of the 
Explosive Substances Act an arrest is made, ; f, 
in fact, the circumstances are such that the 
Act justifies the a l rest f lho otlicer making; the 

ai rest is entitled to call in aid r.ny Statute 
which justifies his action quite irrespective of 
whether or not it was present to his mind 
when he made the arrest. 1). Wksion r. 1 *eary 
Moiiun Das, 40 C. 808»8 C . \\ . N. 1 So 
__ 6 


Fair comment —Cliticisim—Truth -Henson 

able grounds 661 

Family Settlement. e\v II in mi Law. 
Fazendari tenure- S utiiitti ny lease — (\,n 

si i tic I ion. 

All tine Fa/.ondais aie persons lit loin*; (dots of lam 
upon perpetual tenure, subject only to tiit pin nu nt . 
i omimil lents to the U«ovei i.incut. Any tun 
Fazendur might deal with the land he 1.olds as 
g leases and might M.b-l.t it on any conditu ns la 
likes, ar.d it would not mccssniily follow that 
element of the original tcr.uie was intmdiued ino 
the sub-contiacts. 

Wheio n tenant takes firm a Fnzendiir. and in tb. 
Ici se it is rxpiesred that the tenant takes u 
Fi zoi.dni i tcMiie, and the teims of the 1. use ure in 
in thcniM 1 v« s inconsist, i t w it h such an . x; i essi. n, 1 1. ( 
tern* Fa/ei dai i must be l ei.d l et wv« n i he jaUus j| 
tie s i use in w liich it bus always l.mi urduslu.l t. 
denote I be charnel. r of t be t.nnie .f the tna 
Faze ndar as be*w ecu himself ai.dthe flown mom 
that is to say, a peimancnt tenure. Yksiivan 
VishnooNknk »». Kkmiavrao Buai.ii, lt» Hom. I.. H 

252 esc 


[1944 

Fishery right in liver, grantee of 136 

Foreclosu re —Notice—Defect—Mis-desci ipfion 
of mortgaged property 97 

- decree —Fiiaine mortgagee not 

party-Suit for sale by pusine morlgpgee— 
Transferee from mortgagee—Transferee of pro¬ 
perty cannot, plead Article 13 L 669 

Foreign Jurisdiction Act, 1890, s. 

4(| ) — China amt Corea Order in Council 1904, 
Art*. Ill, F, H, X7.Y, X.V77, XVX’r, L--Snpreme 
Court of llony Kong —Jurisdiction —Foreigner — 
Afghan subject at the Ameer of Afghanistan enlisted 
in British Indian Ilcgiment — Statement made by 
accused — Question asked by person in authority — 
Admissibility of statement —Relevancy —H’eicjTif — 
English Rules of evidence, how far binding on Sup • 
reme Ccurt of Hong Kong — Privy Council criminil 
appeal —grounds for interference—Consideration of 
evidence. 

The appellant, Ibrahim, an Afghan, was a natural 
born subject of the Aimer cf Afghanistan. In 1911 
he was enlisted and enrolled as a soldier in a British 
Indian Hegiment and took the oath of allegiance to 
His Majesty. He also made a solemn declaration to go 
wherever ordered by land or sea. In 1912, while serving 
with the detachment of that regiment at Shameen, 
the appellant murdered the Subadar of the regiment 
and was taken into custody almost at once. Some ten 
or fifteen minutes after the occurrence the Officer 
Commanding the detachment came lip and said to the 
appellant, “Why have you done such a senseless act?” 
To this the appellant replie.l, “Some three or four 
days he has be. n abusing me; without a doubt I 
killed him.” The Judge of a Provincial Court har¬ 
ing jurisdiction in the matter held the preliminary 
examination in the case and with the concurrence of 
the Commanding Officer sent it to the Supreme Court 
of Hong Kongfor trial, which resulted in the appellant’s 
conviction and death sentence being passed upon him. 
The Judge of the Court as well as the Commanding 
Officer wore examined as prosecution witnesses in the 
case. The latter deposed ns to the conversation he had 
had with the appellant, while the former deposed that 
the place of the murder was entirely within 1 is juris¬ 
diction; that the jurisdiction exercised at Canton on 
Shannon is the same ex territorial juiisdiction as 
is exercised throughout China by the Supreme Court; 
that it is still in force; that “the Indian soldiers enjoy 
His Majesty’s protection in Shameen, Canton, and 
the Court exorcises jurisdiction over them;” and 
that- “Consular protection extends to trying persons 
and protecting them if tin v are impioporlv arrest¬ 
ed.” 

By special leave an appeal in forma pauperis was 
preferred to the Privy Council on the grounds, 
that the Hong Kong Court had no jurisdiction to try the 
appellant, and, second, there was a grave miscarriage 
of justice by reason of the misreoeption of evidence; 

7/« Id. {l * that ihough there was r.o evidence of any 
treaty or other instrunu nt. by which the Ameer had 
agn. .1 with tie Ciown for the exercise by His 
Map sty .f power or authority over his subjects,yet 
it couM bo reasonably inferred fioin the practiced 
enlis*ingi.ative Afghans in Indian Native Regiments — 
a practice which is matter of public knowledge— 

11 y were dc facto brought under the 
— of His Majesty and that the Ameer did in 
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fact consent to such enlistment with its conse¬ 
quences; 

(2j that section 4 (1) of the Foreign Jurisdiction 
Act did not prevent the evidence of the Judge of the 
Provincial Court from being admissible upon the 
question of jurisdiction and that in the absence of 
contradiction and of any grounds of real doubt, that 
evidence by itself satisfied all the conditions of proof 
requisite to establish the jurisdiction of the Supreme 
Court at Ilong Kong; 

(3) that the evidence of the Judge of the Provincial 
Court shows: that by ‘usage, sufferance, or other lawfu 1 
means,’ His Majesty has jurisdiction at Canton; that 
it in fact extends to persons of the class to which the 
applicant belongs; that in the case of the appellant 
himself it was exercised, so far as the preliminary 
examination went; and that its exercise, both generally 
and in this particular case, was suffered bytheChinese 
authorities holding otfico dc j.icto, and that they made 
no objection;” 

(J) that even if a change in the constitution and 
form of Government in China took place or even if 
the Court could under the circumstances in any wav 
take judicial notice of a political change in a neigh¬ 
bouring State, the evidence of the Judge was sufficient 
to show that no change in the exercise of the juris¬ 
diction and no diminution of the usage or the 
sufferance: of it had occurred; 

(5 ’ that as the appellant was a soldier of the Crown 
and subject to Military law while stationed at 
Shameenand as he “enjoyed Ilis Majesty’s protection” 
iti China, as of right he was subject to the jurisdic¬ 
tion of the Supreme Court of China-. 

(♦if that the statement made by the appellant to 
his Commanding Officer was admissible in evidence. 

When the Cro.vn lawfully enlists in its forces 
aliens along with British subjects and requires of 
them the same service, loyalty and allegiance as are 
the duties of Brirish enlisted subjects, it extends to 
them the same protection in a foreign country where 
all are serving together in the armed forces of His 
Majesty. 

The words “and not otherwise” in Article V (3. of 
the China and Corea Order in Council, 1904, do not 
import that, if a person is in fact a foreigner, he cm 
only be brought under the jurisdiction set forth in the 
order “in the cases and according to the conditions 
specified therein ” They are not words limiting other 
provisions by which a person is clearly brought within 
the jurisdiction. They m«an that when a “foreigner,” 
as such, i3 to be brought within the jurisdiction he 
can be so dealt with only in the cases and according 
to the provisions specified, but when a person is 
brought under the jurisdiction as ‘ a British protected 
person,” and the fact that he is a foreigner is only 
accidental, the limitation contained in the words “and 


British possession in the Far East, where a mixed and 
fluctuating population is subject to the administration 
of the la.v by European Judges, whose duty it is to 
have regard alike to the principles of British justice 
and to the necessities of local order. 

It has loug been established as a positive rule of 
English Criminal Law, that no statement by an ac- 
cused is admissible in evi lence against him unless 
it is shown by the prosecution to have been a volun¬ 
tary statement, in the sense that it has not been ob- 
tained from him either by fear of prejudice or hopo 

of advantage exercised or held out by a person in 
authority. 

i he fact that a statement was made bv an accused 
under circumstances of hope, fear, interest or other- 
wise, strictly speaking, goos onlv to its weight. 

The rule which excludes evidence of statements 
made by a prisoner when they are induced bv hope 
held out or fear inspired by a person in authority is 
a rule of policy. 


It a fudge, after anxious consideration of the author, 
ities, decides a legal point in accordance with what is 
at any rate a “probable opinion” of the present law, if it 
is not actually the better opinion, his conduct does 
not amount to the violttion of the principles of 
natural justice which has been said to he the ground 
for advising His Majesty’s interference in criminal 
matters. 


Leave to appeal to the Privy Council in criminal 
matters is not granted, except where some clear ue- 
partnre from the requirements of junice exists; nor 
unless, by a disregard of the forms of legal' pro¬ 
cess or by some violation of the principles of"natural 
justice or otherwise, substantial and grave injustice 
has been done. 


The Board cannot give leave to appeal where the 
grounds suggestc 1 could not sustain the appoal itself- 
and, conversely, it cannot allow an appeal on grounds 
that would not have sufficed for the grant of "permis. 

sion to bring it. Misdirection as such, even irregularity 

as such, will not suffice. There must be something 
which, in the particul »r case, deprives the accused 
the substance of fair trial and the protection of the 
law. or which, in general, tends to divert the due an J 
orderly administration of the law into a new course 
which may be drawn into an evil precedent in future.’ 

The jurisdiction, which the Privy Council exercises 
in appeals in criminal matters, involves a general 
consideration of the evidence and of the circumstances 
of each particular cose in order to place the irre m- 
1 irities complained of, if substantiated, in their proper 
relation to the whole matter. 


Where there is a groat preponderance of unquestioned 
evidence on a point, the Privy Council cannot in any 
viow conclude that there has been any miscar¬ 
riage of justice, substantial, grave or otherwise 


not otherwise” does not apply'. 

The China and Corea Order in Council doe- not 
modify or exclude the principles and practice of 
English Law on the admissibility of statements of 
accused persons. English Criminal Law and practice 
apply to the Supremo Court at Hong Kong but 
they are not binding on that Court in all respects and 
particulars Sometimes a distinction must be drawn 
between the criminal procedure of a European 
country, whose jurisprudence has a defined history ex¬ 
tending over many centuries, and that applicable to a 


Rej. v. Thonpson, (1893) 2 Q. B. 12; (52 L J. M C 
9 h 5 R. 392; 63 L. T. 22; 41 W. R. 525; 17 Cox C. c! 
611: 57 J. P. 312; Re.c v. Warwickshall , 1 Leach C. C. 
263; 2 East P. C. 6i8; Reg. v. Bildry , (185i) 2 Den! 
C- C. R. 439. 21 L. J. M. C. 130; 16 Jur. 
599; 5 Cox C. C. 523; Reg. v. Thronton, (1821) 
1 M C. C 27; Reg v. Wilde, (1835) I M. C. C 452; 
Reg. v. Kerr , 183/) 8 Carr. & P. 176: Reg. v. Cheverton. 
(1812) 2 F. A F 83 1; Reg. v. Reason, (1872) 12 Cox 
C. C. 2iS; Reg v Fennell, (1*8 )) 7 Q. B. D 147 at p 
150; 50 L- J. tf. C. 126; 4i L. T. 687; 29 W. R. 742 • l* 


* 
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INDIAN CASES. 



Foreign Jurisdiction Act —concld. 

Cox C. C. (507; 45 J. P. 660; Reg. v Brackcnbuiy , 17 
Cox C. C. 628; Reg. v. Petof, (185 0 4 Cox C. C. 1(51; 
/><?,, v. Derrimnn, ( 185(5) 6 Cox C. C 888; Reg. v. Gavin, 
(18^5) 1(5 Cox C. C. (556 He?. v Male, (1891) 17 C*»x 
c. C. 6*'9; Reg. v. Goddard . (50 J. P. 491; /to), v. 

Miller, 18 Cox C C. 54; Pc?. v. Misled, 19 Cox 

C. C. ’ 6 Rogers v. Mawkcn, 67 L J. Q B. 526; 

78 L. T. 655; 62 J P. 279; 19 Cox 0. C. 122; 

Reg. v. Best. (Pi 9) 1 K. 15 692; 78 L. J. K. 

B.' 658; HO l, T. 622: 25 T. L. R. 289; 

v. c>'- Lhaure, (1905) 20 Cox C. C. 711; 69 

J. P. 108; 21 T. L. it. 3:0; Reg. v. Booth J>* Jo7.es, 

V1910; 5 Ci 1 Apj). Hep. 179, Reg. v. Wong Chin Kwai, 

3 llor" Kong Law, Henoit 85*, on the question of 
admissibili y of conf» ss/on reviewed. 

Clifford v Emperor, 22 Ind. Cns 496; (1914- M. W. 
N 1 ); 16 Hun. L. H. 1; 12 A. L. J. 75; 15 M. L T. 
84: 19 C. L. .1. 107; 18 C. W. N. 374; 15 Cr. h .1. 1 Hr 
7 Bur. I.. T. : 7: 40 I. A 241; Rii/v. Reg , 0 A. C. 675; 
55 L J. P. C. 28; 5t L. T. 339; 16 Cox C.C. 48, Ddh V* 
case, 12 A.C. 459; f(5 L. T. 615; 36 W.R. 81; 16 
Cox. C.C. 241; Ex parte Deeming, (1892) A.C. 422; 
Ex i<nfe Mar Crea, (1893) A C. 346; 1 It. 375; 
69 1 . T. 734; 17 Cox. C. C. 702; Reg. v Bertrand, 
16 L. T. (x. s' 752; 10 Cox. C. C. 618; 36 L. 
J. 1*. C. 51; 1 P. C. 520; 16 W. It .9; 4 Moore 

P. C. IN. 8 ) 460; Makin v Attorney-General for 
New South Wales, (1894) A. C. 57; 03 L. J. P. C. 
41; 6 It. 373; 09 L. T 778; 17 Cox C. <\ 704; 
58 J. P. 148, were reuewfd on the question of 
the grc.unds on which the Judicial Conunitteo 
will grant special leave to appeal and hear 
appeals in criminal matters. Ibrahim r. E.mpe- 
rcr, 18 C. W. N. 705; 15 Cr. L . 1 . 326 

678 P. C. 

Forfeiture on failure to comply with con¬ 
dition as to reclamation—Condition as to grant 
of ficsh lease on application within one month 
of forfeiture notice 622 

Forgery. See criminal Prockdprk Code, s. 


Fraud. See Contract Acr, s. II. 


* alligation of, to be iormulatcd detiniteh 


ui.d not ineiely hinted at 


-of decree-holder—Purchaser not mi.-led 

t hurt of *4 


- Dniagning pinions decree on ground of 

fraud—Mire LChtial allegations, wh. thcr sufficient 
— Nature oj fiaud to he f rvrtd —Res judicata. 

One who sicks to inq ugn a decree passed after 
c< nlest takes on 1 imseli a wry heavy bimhn, w hich 
is i.ot satie-tied by merely inducing tire i unit to 
come to the conclusion tl at the appreciation of tiro 
evidence ut.d ii:e ulirmate decision in tiro former suit 
w er e cr rotrcoi.s. 

A prior judgment cannot be upset on a mere 

general allegation of fraud or collusion, it, must bo 

si O', n now , w ben, w her e, and in what way tho fr aud 
w ae i.o in mil U d. 

'Ihelraud must be actual, positive fraud, a meditat¬ 
ed at.d rnieniiomil contrivance to keep the parties 
und the ' ourt in ignorance of the real facts of the 
caso ami obtaining tiro decree by Unit contrivance. 


Fraud —concld. 


Where there is no suggestion that the decree in 
a previous suit between the parties was fictitious 
or that the plaintiff in the second suit was pre¬ 
vented by any contrivance from placing before the ' 
Court in the former suit any materials relevant to 
the issue, nor has there been any subsequent 
discovery of evidence that goes to show fraud, or 
that the Court was misled in the former suit: 

Meld, that, the decree was binding upon the 
parties. Naxha Kumar Howladar v. Ram Jiran 
Howlai'AR, 18 C. W. X. (81; 19 C. L. J. 457 337 

-Transaction entered into by benamidar 

alleged to be unauthorized by teal owner— 

E-toppel 363 

Fraudulent transfer-Bummi transaction 

— /toil owner suing lor possession from Benamidar 
on the giound that the intended fraud teas wholly 
inoperative — Burden of proof , real owner to prove that 
fraud was inoperative. 

The respondents sought to recover some land which 
they alleged they had transferred benami to the 
appellant and at other by a registered deed iu order 
to defeat the claims of their creditors Tho first 
Court dismissed their suit, but the Divisional Court 
granted them possession, w itIrcut, however, ordering 
tho cancellation of the sale-deed which they also 
asked for, on the ground that the fraud contemplated 
was wholly inoperative; 

Meld, that they were entitled to recover tho 
land under tho Privy Council ruling in V. P . 
Pithei ermal Chi tty v. R. Muniai.dg Servai, ?5 C. £51 
IP. C.); 12 0. W. X. 5C2; 7 C. L. J. 528; 5 A. L. J. 
25 0; 14 Birr. 1.. R. li S; 10 Bom. L. U. 590; 18 M. L. J. 
277: 4 M. L. T. 12; 4 !.. B H. 266 35 1. A. 98. 

Meld, also, that it lay upon the plaintiffs to prove 
that no part of t ho intended fraud had in fact been 
carried out; that as they were alleging an 
intended fr aud on their part and seekirig to escape 
the cot.sequences of it. they were bound to allege 
and to prove that the intended fraud was in fact 
wholly inoperative: and further that uuless they 
alleged and proved that fart their suit must fail. 

Sweydai.i v Esnai i, 7 Ecu L. T. J 2 370 


—■—-Suit to avoid —Frame of 

suit—Intent, must he to di fraud creditois 
generally — One creditor securing payment of 
his debt — I’m dnser for present cousiderntirn — 
Difference in their lability — Proof, required of 
each — Relatu nslrip—Presumption 341 


Gambling— Cuming materials found on pre¬ 
mises- Presumption. 1003 

Gambling Act (11 B. C. of 1867), ss. 

ID, 1 i Gambling — Ring-game— Gome of meresko l 
— Meaning of ‘‘mere”— Evidence Act i I of 1>73), «*'* 
H 5 — Or.us that game is game of "mere" skill. 

IT e words “mere skid” in section 10 of the Bengal 
(in nr hi it g Aetef t8t>7 import the meaning ‘‘pure skill.** 
No toi m ot tire r ing game can be a game of pure skill. 

11 e games of skill spoken of in section lO obvious¬ 
ly a lor to games w here there are two parties pitting 
th»ii skill agrirst each other. Therefore, a ring-g.iun 
kept lor the profit of a mm who does not pl»V him* 
.^ell and do s not pit his skill at all against anybody 

cannot fall within the elocution to section 10 of the 

Act. . r 


G-tSNKKAL INDEX. 


VoJ. XXjirJ 
Gambling: Act- CO Loid. 

The onus to show that any offence falls within a 
general exception of the Gambling Act is upon the 
accused and it is for hnn to show, in order to brin-- 

the case under secdon 1.. of the Gambling Act, tl,u7. 

the £am e pl a y e d , 3 a game of mere skill. 

Where in a ring-game it was found that the par¬ 
ticular position in which the table was slante.l ren¬ 
dered it a matter of almost mere chance whether any 
r, ng alighted on the peg or encircled the coin- 

th ^ t c fc ! 1 , e » a " le was not a ^ f ne of mere skill 
and did not tall under section 10 of the Gambling Act. 

Kam aewaz Lal o . Emperor, 15 Ck L. J. 27(3 434 

P°' ver of Government to supersede 
heir of -Power of Civil Courc to inteifere 849 

I . roahals, suit for possession of 
—Uourt tee according to market-value 89 


Wi7 


Grant —concld. 


rules f 1 D, , v, . s,ona ' Officer contravened certain 

f< " h ‘ a guidance, does not affect his 
juwsd'ctmn to cancel a grant made by a Talisil lar. 

the oidinary niesumplion lhat a nerson having 

ti.le has possession over the whole if he oxeicises 
acts of ownership only over a poition leaving the 
rest as waste, does not aiiee in the case < f a tres- 
passer whose adverse possession will be restinged to 

K'Lvn 1 " 0 ’,, ,0,tionS in ,lis possession. Karu 

Kownden v. Haghava Hedli, 1 L. W. 410 


, °f land ns mam — Both narotns gmnt- 

Presumption -Snitcf ejectment and for rent 
Juiisdicticn of Civil Court 553 

^oJdh €S CUStCm in rcp P ccfc of > asicccgniscd in 


tenure* See Digwari tenure. 


in 


Gift. See Muhammadan Law. 


Pleadings. 


Issue general — Agent — Account — Relief — 

M no •* 


,0 


P whil 
executed 

favour of D 


going on a pilgrimage to Mecca 
a deed of gitt of her properties in 
, . 9 latter on the siuni day 

executed a Nirbandhapatra in favour of the 

former, providing that a four-annas share of the 
properties thus conveyed should remain in the 
possession of P till her death and after that it 
would come into the possession of D. P on her 
return sued D to get the deed of gift set 
aside on the ground of fraud and misrepresentation 
and to render an account: 

Held , that the deed of gift executed by P 
was a deed which operated in pnesenti in favour 
of D and that although there was a general 
issue as to whether D was liable to account, 
the Court was not justified in passing a decree 


s. 42, order under — 


directing D to render 


an 


account in respect of 
the four-annas share comprised in the 
Nirbaodhapatra on the fooling that in regard to 
such share D occupied the position of an ageut. 
Mihmdda Kh vtun Chowdiiuhani o Mahomed Egaha- 
dad Khan Pani, 17 O. W. N. 427 

332 P. C. 

■ to mistress and her sons by unmarried 
person—Provision that property "shall be no 
concern of mine’’—Jllegnimite sons, whether 
meant— intimation to the contrary Alan, 
whether father of illegitimate children 243 


-, validity pf—Muhammadan Law—Seizin in 

case ot property not admitting of physical pos¬ 
session—Gift, when complete —Gift ot two dis¬ 
tinct properties of only one of which posses- 
. session obtained subsequent 

to gilt, effect of *4-53 

G30d behaviour- Qualifications of sureties — 
Conditions, validity of 476 

--—-Security'—Warrant case—Op¬ 
portunity to bring wimmto 7 J. i 

Good faith. S-.e Privilege. 

* of land under Darkhast rules -Rules not 

c< mpixed with - Jurisdiction - Adverse possession — 
P» esumption-r-Confined to spot actually in possession, 


Grove-Kights and interests of grove holder 
grove ° 

°| I hPn ian i ancl Wartls Act (VIM of 

0»U/, s. 7 —Mother til ing in open adultery — 
Appointment o y hoy’s paternal aunt. 

The appointment of a minor’s paternal aunt as 
f^[ d,an \ s . P 1 oper when it is found that the minoi’s 

eldMr 1 ,S f mng m ° pen adu,te, T and has borne 
c 11 * (Iren to a man to whom she is not married. Mus - 

IIarnami v. Musaminut Paktapi, 30 P. W. It. 

iyi 4 , 67 P. L. it. lyu 

Appeal. 

An order appointing a guardim under section 42 
of the Guardians anil Wards Act is one passed in 
exercise of powers conferred by section 7 of the Act 
and as such is appealable under section 47 of the Act. 

Gulam Hyder Ghousbux c. Abdul Fateh Mahomed- 
khan, 7 b. l. it. w 773 

~ ’ " '- 43 —Tower of Court to 

demand security Jrom guardian of person oj female 
ward. 

A District Court can demand security from the 
guardian of the person of a female infant ward to 
prevent his giving the infant ia marriage to any 
person without the consent of the proper mile 
relation of the gill. Such an order does not abate by 
the death of the person upon whose application 
it is made. Gan da Mal v. Pamji Das, 2J P L p 
1.414; 12 P. W. tt. 1914, * 35| 

Harbouring: proclaime J offender— 

i jiaiinal Intel! gtuce Gaz- tte, publication in, whe- 
ther sulficieut notice - Offender adopting false 
name — IJ ubourer misdescribing offender as his 
relation—Know ledge 701 

Hiba-ba-sharr-ul-ewaz. 

madan Law. 


See Muham- 


Hiba-bil-swaz. See Muhammadan Law. 

High Courts Act (24 & 25 Vi^. c 

1 O t . See Ch vuikk Act. 

Hindu Law-Adoption by widow— 

Jieser-.al a oj CO Hit Vi over property oj u-.ij.jm —oac/i 
reservation , whether fair am reasonable. 

A Hindu widow while adopting a boy stipulated 
with the natural father of the bay to have all thf* 


105 * 


lINDIAN OASJfiS. 


U»14 


Hindu Law— contu. 

rights of management in her lm3bin 1’3 estato in 

hersolf till her deatl : 

Hell, that the agreement was mt bi.i ling np^n 
the a looted boy ina-mi ich as it war not fur an l 
reasonable. Purhi'itpam Mukuxd Saman r »:. Rakh * 1 v- 

B.\I, 16 Bom. I*. K. 57 

__Alienation by wid^w -M 

necessity-Onu* of proof-Mature of evidence -Reci¬ 
tals in deed , whether sufficient evidence of necessity 
— Evidence - Witness’*, statements uf -Discrepancies 
on material points , effeit o/. 

The onus of supporting a sile by a Hin In wi l>w is 
on the purchaser and there must be evi lence to prove 
legal necessity as would bind the hud) uni s estate. 
Recitals in mortgages or deeds of sale with regard to 
the existence of necessity for alienation are not evi- 
dence by themselves of the fact and in order to su >- 
stantiate the allegation there must be some evidence 

aliunde. 

Discrepancies in the statements of witnesses on 
material points should not be lightly passed over, as 
tiny seriously affect, the value of their t?sti nony. 

T3RIJ I.al n. Musammat Inoa Kt’NWxu, 2 i M. I». •!. 

443 . ]8 C. W. N (310; 12 A. I*. .1. 405 3d A. 1*7; 1 > 

L J. 469; 15 M. L. T. 395; 16 IIom. L. I«. 0 

II. W. N. 405 7 15 P- L. 

__ _ part of consilient ion not 

binding on rerersicners - Bona fid« ; urchnsev may 
retain property on paying to reversioners part cf 
consideration not found binding - Draper dccne. 

Where in a bona fide si.l • by a Hindu wi low a por¬ 
tion of the consideiation m mev is found n*»t to bo 
binding on the reversion* rs, it is nt the op*ion of the 
alienee to retain the property and pay the amount so 
found to the reversioneis. Kai.agaua Kamwxai*. 
Kalagra Gaxowya 778 

-c U atom— Ghiiths of the h anjra hi*. 

trict. 

As among Ghiiths of the K mgra District no 
custom either in favour of or against the right of 
succession of bioihei *a <1 lUgliters mid their s ms has 
been proved, the Hindu Law shall prevail. Niiiai.a 
r. Biicti, H) P. W. It. 1914; 29 P. L. K. 19 4 418 

- Endowment- /’. icer to appoint 

mahant, in whom ve»ia - Evidence Ait {I of iH72\ 
s. L5 — lieport of ijjieuil of Mn'iic btatc. 

In the ab ence of any piovi-ion to tlio contrary tho 
power to appoint a mahant • f an endowment would 
vest in the founder an I his successor.-. 

In connection with the appointment of a mahant 
of a temple situated in a Naii.o State, tho Political 
Agent referred i ho matter to tho l\ utica l of tho St ie 
for inquiry. Tne Eotanl in-ido a public inquiry 
and reported who 1 m I built tho temple, who 
\vu 8 tho tirct mahant and by whom he was un¬ 
pointed: 

Held, that I ho report was a puUic record of a 
public enquiry, uni us s ich was admissible iu evi¬ 
dence in a suit iolu ing lo the appoiiuinont of a 
I nt n re mahant uf tho lemplj. Bai.d.iu Das v Uobi.nd 
Das, 12 A. L. .1. 179, iG A. if.I {q 

—- Family 0 usine 3 i - au., 

0 } one members maro-Execution—Junsdiv. ,,,,, >, 
Small Cause Court. * 


Hindu Law—contd. 

The share of an undivided brother in the ancestral 
family money-lending business cannot be attached 
iu execution of a decree against h m personally. 

A S nail Cause Court- has n ) jm-i >diotion to attach 
a half s‘-aie in a joint family property, consisting 
parity at least of immoveable propeity. UMRAOSlXGrt 

»». Sugaxchan n, ID N. L. R. 17 156 

_Family settlement— 4 Uenation 

by iridoir - Seccssity—Co sent of reversioners — Ac- 
7 liCsrenve of reversiuners. 

Iu D-5S a ITinilu wid \v, harassed by litigation and 
other difficulties, created an ijnra extending over 60 
\ ears in favour of two out of three reversioners to save 
her husband's estate, of which she was in possession, 
from the operation of f.dveise possession. Subsequent- 
Iv a dar ijara of a poition of the estate was granted 
in IHi'l to t he son of the third reversioner. One of the 
i wo ievei Motiei s died in 1S82, niul after his death 
I ir four sons remained ir. ‘he full enjoyment of tho 
ijara until 1893 when the wido v herself died Upon 
Per death, the said four sons brought a suit to set 
a>ido the ijara on the ground that it had been created 
bv the w i low w ithout necessity: 

//(/./, that as the creation of the ijnra and dar- 
ijari was a part of a general family settlement 
w hich was efficted for the benefit of the estate and 
iitjurid nobody, that as the conduct of the objecting 
reversioners raised a presumption that, they believed 
the arrangi ment to have been made it. good faith and 
under such circumstances of lucessity ns would 
give it validi y nccoiding to Hindu Law, and that as 
it has always been a featuie if Hindu l aw to attach 
gnat wi iglit to the sanction by expectant reversioneis 
of an alienation if projeity by a Hindu woman as 
i fToiding evidence that the alienation was under 
ciicumstnnees which rendered it lawful and valid, 
the plaintiff's’ • ase must fail. PlJOY GopaL VUKRBJI 

r. Girinpkv Natii Mi krpji, 18 0. W. N 673; 12 A. 

L. .1. 711: 19 C. L. .1 620 16 Rom L. H 425 Ml M. L. 

T. CS; .7 M. li. ,1. 1*23; l L. \V. 5 ‘3 162 P. C. 

-— Fathe r’s debt — Liability of so MS 

— Illegal debt — Enquiry by creditor - Necessity — 
Ihirden if proif, uhtlher burden on creditor to prove 
that he made enquiries and bona tide believed that 
the debt uas for necessary purpose. 

Iu eider that tho sons if a Hindu father may 
claim ixen jtion fn m liability to a mortgage-debt 
lontraeti d by tlu ir father, on the ground that- it was 
llligal, ii:, contiaetid to ledeem jewels pledged to 

I ay a fine impost d upon the father when convicted 
of a ciiniii al effenee, it is not necessary for the sons 
to | io\e that the enditor also bad notice of the 
illegality of tb 0 debt. It is for the creditor to 
i>tabli>h that he made inquiries and bona fide believed 
that the debt was lequired for n purpose binding ou 
the family. Where such inquiry was confined-only to 
ascertaining that the di bt was requited to redeem 
jewels pledged toebrain money for pax ment of fine 
im; o>ed u \on the father, and did not proceed further, 
Ji -, to a-iiitaiu the nature it tin* iff«t Cf of which 
l.o was i ot.v ictoil, tie ir.qniiy is not si.lU’ient and 

II c ci editor i> m t proti et« d. SaVCMUS P. N ARaYAXAX 

b hkttiak, 15 M. L. T. : 72 248 

-- ;- Gifts to fcmales 9 construction of 

Gijt by father, inJaut iu favour of his tci Jo iced 



GENERAL INDEX. 


1C59 


Hindu Law— contd. 


Voi. xxnrj 

Hindu Law —contd. 

daughter-in-Liu, — Presumption as to life estate — 
Possession by female without title—Adverse possession 
— Prescription. 

Documents of grift to daughters or otlmr female 
members of a Hindu family are not to be construed 
to ineau necessarily that no absolute interest could 
have been intended to be transferred by them. 

Therefore, there is no presumption in law that a 
gift by a father-in-law of his }th share in certain pro¬ 
perties to his widowed daughter-in-law i< only cf a 
life-estate and much inoie so when he, along with 
this gift, has made other absol re gifts to otheis. 

A female in possession of property without any 
legal title for more than twelve years acquires by 
prescription an absolute title to such property. Bom 
Mutiayya v. Kavoori Kodaxdaramayya, (1914) M. 
W. N.3&7 594 

— --Impartible estate -Wi.low of 

junior member —Bight to be maintained cut of 
estate—Member cannot bind his hei s ly his corn- 
pi omise Nature of widow’s maintenance Facts 
to be considered, when allowing arrears - Denial — 
Burden of proof 8 31 

-- - Inhei\ta iC3 - Y iti, meaning of — 

.Sat sisya — Chela and sisya, distinction between. 

The virtuous pupil, sat sisya, takes the property 
of a yati or ascetic. 

r lhe virtuous pupil is one who is assiduous in the 
study of theology, ia retaining the holy science and 
in practicing its ordinances. 

There is a clear distinction between a chela and a 
sisya. A chela is a personal attendant who may be 
raised to the rank of a sisya. 

A yati means a bhikshu , a sinyisi, an ascetic or 
an anchorite. 

A Brahmin , who left his home in the Punj ib, lived 
in Burra Bazir, the very heart of Calcutta, earned 
money I)}' paths and puja-t, did not give uo his sacred 
thread, did not take the dandi, wore leather shoes, 
did not dress himself in gerooi or rei clothes, de¬ 
posited money in different .Ylarwari firms in Calcutta 
which carried interest, and on one o ca3ion went t » 
his native village and purchased property of coa* 
siJerable value, was not a yati or mcaiij. 

A person who lives vvica his mother and brother, 
although he is al ways with a certa : n sidhu, cannot b j 
said to be a sat-sis ya of that siuha, to entitle hi n 
to inherit the sia'in’s property. Cot’lti Shax.Cir 
Byas r. N’iadar Singh, Id C. W. S. 3 ) 23/ 

- -I n h ar Ita.T Z 2 -~Y nolens of fa m ity 

property — SelJ-acquisition —B i/den of prjoj —Dis¬ 
qualifications — Congenital defect. 

Where there is a substantial nucleus of fimily 
property, the onus to prove that the property 
afterwards acquired by the father was I is self- 
acquisition lies ou those who assert it to bo such 
property. 

A m -re tumour i.i the nasal cavity and on tho 
nose is not a sulfide it dis j l itijcuim f<>.* 
inheritance a3 it is not congenital. Sub3Y Naioj 
V. VttS KATA a Ail A Naidu, 26 M. L. J. 29d; 15 M li. 

T. 413 5 13 

■ --- Jo lilt f 3L Tilly — Agreement to sell b / 

one .brother with, consent of other binding as against 

Subsequent sale by both. 


An agreement to sell joint property by urn oi 
tho two brothers, who constitute a joint Hindi 
family, with the conseut of the other, is binding as 
against a subsequent t-ale of the sime property bv 
both the brothers. Tiiakur Dix c. Seetla Sahai, 12 
A. L. J. 52 520 

—-Mad ras Presid cy - Adop¬ 

tion by ui ions under Will oj husband—Will — 
C oustrudion , rule t f - Power to act guen to more 
than one person, ahe h r cm be exercised by one of 
them - Kxe utor-Ti u*tee - Pon er to adopt given 
jointly to two widows - Whether surviving widow can 
adopt alter other's death. 

In ti e Madras Presidency, a Hindu wi low has 
no power to adopt a ton to a deceased husband, 

< xcept by expr ess author ity given by tne husband 
in his life-time or by Will. v\heie a deceased 
leaves more than one widow, only one of them 
can receive the child in adoption so as to step 
into the position of being its ad >ptive mother. 
But a power given to more than one wife to 
adopt is not necessarily invalid. Their Lordships 
without decidiug the qu.us ion of the validity of 
a joint power of adoprim and its interpretation, 
assumed that ii this case such a j nut power of 
adoption was \aliuly given to the two widows by 
their husband. 

In construing a Will, it is the primary du*y 
of a Court in all cases to ascertain from the 
lmgnage of the testator whit were his intentions. 
Ia so doing, the Court is enlisted aud bounJ 
Vj bear in mind other milters than merely the 
words used; for eximple, it must consider the 
surrounding circumstances, (such as the testator’s 
race and religious opinions and aims arising 
therefrom, or in the case of Indian testators^ 
their ignorance of the legal phrases proper to 
express their intentions, or of the legil steps 
necessary to carry them into effect*, tne posi¬ 
tion of the testator, his family relationship, the 
probability that he would use words in a parti¬ 
cular sense, and many other things summed up 
in the picturesque figure: ‘ Tne Court is eutiJed 
to put itself into tan testatoi’s armchair.” So 
soon as the construction is seitled, the duty of 
the Court is to loyally carry out the intentions 
as expressed and none other. The Court is in 
no case justified in adding ti the testamentary 
dispositions, if they transgress any legal restric¬ 
tions, they must be disregarded. If they leave 
any eventuality unprovided for, the estate must, 
in cu'-o that eventuality arises, be dealt with 
aceordi )g to the law whic’i provi les for succes¬ 
sion to property in the absence of testamentary 
directions applying theieto. This duty of the 
Court is universal aud is tiue a.ike of Wills of 
every nationality and every religion or rank of 
life. 

Jf power is given to A an 1 B, persona desig - 
nata , to do an act if and when they thiuk it 
desirub’e, tho occasion cm rot arise nor can the 
power he txeicised unless they are both living 
and in agreement as to the act. However, the 
case is different when the power is vested not 
in personi designate but in the occupants for the 
tiaio being of a specified office, such as executors 
or trustees. 
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A Hindu testator conferred upon 1* is two 
widows the power of adopting a son in the 
follow ing woids: ‘'J'hat it it should stiike them 
(t. c, tlie wido-vs) to continue the s/mustnnum 
(family *, they should adopt a boy w ho is my 
sanniliita ineat' rtltivo.” No steps wore taken 
to adoj t a boy till some years after the death 
cf one of the widows, when the surviving widow 
adopted one .- 

lhld, [if that the language of the testator 
pointed to the predominance of the secular and 
not of the icligious motive of the testator, in¬ 
asmuch ;s he nil tot direct that an adoption 
shoiilJ tako place, but he leit it to depend upon 
the problematic concurrence of his widows in 
their views as to its desiial i.itv; 

(2) that the woids of the Will wlini properly 
construed r< lated to choice and adoption by tne 
two widows acting jointly, and referred only to 
the period of time when both widows were 
living, that at the death of one of them, the 
power to adopt given to both came to an end, 
and. theicfoie, the adoption by the surviving 
widow was ot no validity. Venkata Nakasimiia 
Appa How v Pahtiiasakatiiy Appa Row, *11)1-1) 
M. W. N. 291); 12 A. L. J. 315; 18 U W. N. 

5 .4; 20 M. L. J. 411; 15 M. L. T 2 5; 10 

Bom. L. R. 328; 37 M. 199 165 P. C. 

-IVIaintenance -step-mother, right 

cf — Partition among tons — status of step-mother. 

Under Hindu Law, Dayabhaga us well as Mitak- 
shara , a step son is not bound to contribute to the 
maintenance of his step-mother after a partition of 
the joint property has been effected between him and 
his step bi other .the son of his step-mother). Bihien 
Das v. Mansa Devi, 0 ) P. L. K. 1914, 47 P. K. 11*14 



—-Mitakshara — Bern r—Succession — 

Sister — L-note’s son. 

Under the Mttakskara Law, as interpreted and 
fcllowi d in lleiar, a sister comes after the 
paternal grandmother, 1 no bcfoio the paternal 
giamllathrr and, therelore, necessarily before 
any descendant of the y i andfaihi r, e. \j., uncle’s 
son. Lualia a. AlusamnuiC Biiaoi, lu N. L. K. 24 

22iy 


‘ • ijumvaij rresulcncit 

Succession— Sister and sou oj halj bivthcr- Res ju< 
cal a— Co ihtcndunts. 

A ci oi du g to the Mitckth ara, as understood in t 
B< mbay I nsidei.cv, the si.-ter comes next after t 
grandmother and u Joituri after the I a If brothe 
ton in the oi dir il sneers.-ion. 

la order that any dcch-ion between eo deteudai 
might opeiale as rcsjndiata in any Mibsimioi t. si 
between il cm, i». is Lccessaiy u> estabUh Hint tin 

was a eoi.ilict of iiitcieats among tho defendants a 

that there was a judgment debiting i he real rights a 

obligations ol the deteudanis inter se. IIaki Ann 

Desiipande v. Vam dev Janakdiian Satdiiai lV hi 

L. R. i.8j 


FcaI tit on— Construction of if, rill 


deed Saintly ]uthcr 

tiu/u- hiatus Ojicr paitition. 
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Where a Hindu father and his minor sou by 
his second wife effected a partition with hi* 
two mnj >r sons by his first wife and the 
part irion-deed recited that some of the im¬ 
moveable properties shall be enjoyed by the 
two sharers tfather and minor son) and that 
such and such property shall pass to and be 
enjoyed by each of the other two sons: 

Held , that the father and the minor son still 
constituted a joint family and in a sale by the 
father the interest of the minor son also would 
pass SlM.A IV E It V. VENK ITARAMANA IYER; 

(11)13.) M. \v. N. 10115; 14 M. L. T. 535 6 

--Partition of anrestrtl property let . 

nee•< a (opted grandson and natural grandson —Am- 
thority of 1) ittak i Chan Irik i 

According to the Hindu Law, on the partition of 
uncestiul property between the adopted son of a 
natural son of a common ancestor and the natural son 
of another natural son of the common ancestor, the 
foi mer is entii led only to one-tif.h of the property, 
the remaining four-lifths going to the latter. 

The Dattaki Chandriki is in the Bombay High 
Ci.uit a leading nuthoiity on the subject of adoption. 
Baciioo Haukisondas v . Nag in das Bhauwaxdas, 10 

Bom. L. R. 20 1 912 


-- Marriage, uhether oblig <• 

tony— Samskara — Reasonable marriage expenses — 
Necessity — Provision Jor maniige expenses of 
•nun irried toothers , whether ran be made in 
I a tition— Mesne profits, uhether can be claimed 
in partition - Step-mother—Maintenance — Ancestral 
ami si Ij an/hired property, distinction beticeen. 


Pei Sundara Aiyar and Spencer , JJ .— 

As a mariiago is an obligatory sainskara f• r 
Hindi s the reasonable expenses of performing tho 
marriage of a male member of a co-parcener, if 
already incurred out of family funds, are neces¬ 
sary expenses and must be treated as binding 
upon the other co-parceners. 

As tho mariiago is a samskara and it is not 
usual to omit it. and it is netcssarv that samslcnras 
fhould bo pei formed out of faimlv funds, tie 
i xpeases for the marriage of unroniried co-parce- 
nors should bo set apart at partition of the 
joint family piopeity. 


As tho manager of a Hindu family is 
expected, nftr making all proper expenditure, 
to add any surplus that may be left to the 
f.*i hi ilv funds, no member of the fami y is 
entitled to claim a share of past profits on the 
gi on ad ct a separate residence, but if he is 
ixeluiied by tho act of the manager he il 
i at it led to call upon the manager to account 
l->i the profits received during tho time of his 
i xilusion and to get his share of such profits as 
ti e manager is nimble to account for. 

"hue an infant member if a Hindu family 
"u> 1 i \ i * cr M'l a lately not owing to any fault on 
the pin t of the manager of the famih: 

\ n a suit for partition by tho infant, 
iut ho is not. entitled to recover uiesne profits, 
' l ' • a s haro cr the past profits 
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la awarding maintenance to a Hiodu mother 
in partition of family property, the word 
^mothei’ should be taken as including the 
‘step-mother’ whoso light of maintenance is 
ordinarily against the share of her own son 
or sons. 

Per Sundara Aiyur , J. — 

A brother who has had his own marriage per¬ 
formed before partition of the family property 
is not entitled at the time of paitition to ob¬ 
ject to a provision being made for the marriage 
expenses of his unmarried brothers. 

Per Sadasiva Aiyar , J. — 

The distinction between the ancestral and the 
self-acquired property of a father was not 
known to the ancient Hindu Law. The expression 
“paternal estate” when , used in Hindu Law 
books does not mean the father’s self-acquisition 
alone but merely means the e.-tate which the son 
can inherit or obtain “through his relations as 
such son ” to his father. 

As the marriage of males is not an indispensable 
samskara the initiated brothers are not bound to 
perform the marriage samsJeiras for their un¬ 
initiated brothers, and, therefore, the expenses 
of the future marriage ceiemonieo of the latter 
ought not to be deducted out of the patrimony 
before it is divided Srinivasa Iyengar u. 
Tiiiruvengadathaiyangar, (1913) M. VV. N. 282 
and 1« 34; 15 M. L T. 307 264 

— --Religious office —Alienation of 

rchgous office — Custom — Heredity, devolution of 
religious office by—Disqualification, personal, perma¬ 
nent or temporary , effect oj— Puja miras, meaning 
of—Civil Procedure Code ( Act V of J908), O. 
XXIII, r. 3 — Razinama - Lawful agreement —Plaint¬ 
iff representing public —Compromise by such plaintiff, 
whether binding on public—Contract Act (IX cf 
1S72J, s. 10 - Undue influence — Pressing necessity 
cf borrower. 

Per Sadasiva Aiyar , J. — The mete fact that a 
man is obliged to pait with his properties for 
what he considers an unduly low price owing 
to his pressing necessities, is not a ground for 
holding that the contract by which he parts with 
his lights is affected by undue influence within 
the meaning of section 16 of the Contract Act. 

A pujah miras involves the duty of touching, 
bathing and adorning, etc, the idols in a temple, 
the making of offerings to the idols, the reciting 
of maattains and the doing of other similar 
services. 

While sex is no disqualification for a woman to 
hold the office of management of a religions trust, 
whether Hindu or M'isalman, a disqualification to 
inherit by reason of sex exists in the case of the 
office of temple pujari or acharya pursha or other 
priestly office in a temple or a mogque. Just as an 
outcaste cannot inherit a religious office by reason of 
hi r permanent disqualification, women also cannot. 

It is settled custom that females by reason of 
their sex are permanently disqualified from perform¬ 
ing the duties of the offiieof archaka in a Saivite 
tom pie which has be^ri established according to both 
Tedic and Tan trio rites 


Hindu Law— contd. 

Temporary disqualifications, such as minority or 
curable insanity, death pollutions and birth pollu¬ 
tions and so on, are not obstacles to obtain a rMife 
to a religious office by heredity. But permanent 
personal disqualifications (e. g , conversion to an¬ 
other religion, or female sex) do prevent the 
acquisition of the right to hold a religious office, 
notwithstanding that the condition of being the 
next heir to the previous holder of the office is 
fulfilled. 

A religious office in a Hindu temple can be held 
by aright of heiedity, but mere heredity alone 
cannot form a complete qualification entitling 
the heir to become the owner of such an office, 
that is to say, though the office is hereditary, it 
cannot be acquired through mere heredity. 

A personally disqualified heir, e. g , a woman who 
is permanently disqualified to do the duties of an 
office cannot inheiit the cffice and at the same 
time perform the duties of the office through a 
male proxy. ° 

A peimanent personal disqualification to perform 
the duties of a leligious office is also a disquali- 
fieation to inherit the light to enjoy the emolu- 
merits attached to the office. 

As the duties of the ai\ haJca office are more im¬ 
portant than the rights of the office-holder, that is, 
as the rights of tho deity to have the office 
pel formed are en itled to much more consideration 
than the so calltd hereditary rights of auv 
particular peison to hold the office, a dispute 
involving the right to such an office, when it has 
once been brought before a Court for adjudication, 
cannct l.e settled lawfully by a mere razinama 
between tl.e parties. 

The alieuation of a jeligious office by which 
the alienors obtain a pecuniaiy benefit cannot 
be upheld, oven if a custom is set up sanctioning 
such an alienation. Such a custom, even if es¬ 
tablished by practice, would be illegal. 

In a case in which a plaintiff is allowed to 
represent the public, a judgment by consent 
will not bind the public even if the consent was 
not purchased, and a foitiori if such consent was 
purchased. 

In this case a razinama was held to be unlaw- 
ful, because : 

(1) it was really an alienation of a portion of 
a religious office: 

(2; the alienatiou was made in favour of per¬ 
sons permanently disqualified to hold the office ; 

(3 > there can be no lawful compromise of a 
dispute in respect of a religious office, the pro¬ 
per performance of the duties of which concerns 
not merely the parties to the compromise but 
principally affects the religious trust itself and 
the Hindu public for whose benefit the religious 
trust exists. 

Per Tyabji , J. — It is t ot in every case opposed 
to public policy to provide that a* religious office 
should devolve hereditarily even on persons not 
themselves qualified to discharge the duties of the 
office. The question must, in each case, be decided 
with reference to the particular facts of that case, 
including the nature of the functions to be per¬ 
formed by the office-holder according to the direc¬ 
tions of the founder, the remuneration provided 
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for the performance ot those tunctions, and similar 
other matters. 

Where the functions of an otfice are of such a 
nature that they can be performed equally well 
by any one of a large body of persons, and where 
the emoluments, provided for the performance of 
those functions, are far in excess of the neces¬ 
sary usual fees to bo paid to the person who is 
engaged to perform them, the heir of the last 
office-holder should not be deprived of the otfice. 
But where the functions of the otfice are such 
that they require peculiar qualifications, intellectual 
or moral, for performing them, and accordingly 
a largo income has been set apart bv the founder 
for remuneration of the office-holder, the heir of 
the last office-holder should be superseded in favour 
of another sufficiently competent. Sunpara.mbal 
Ammal v Yogavanauurukkal, 26 M. L. .F 315; (1914» 
M. W. N. 280; 1 L. W. 276 72 

- - Re-union— Difference of joint Hindu 

family and re-united Jamil y poinled out — Burden of 
proving re-union—Jewels made for ladies oj family 
out of family funds — How far family property — Pre¬ 
sum j tion. 

Re-union depends upon the intention of the parties 
as well as on the properties being constituted into 
joint family property. After a re-union the sub¬ 
sequent interest of tho members in the re-united 
family would not bo the same as if they had 
oiiginally remained undivided. It would depend 
upon the properties which they bring into the 
common stock and in a subsequent partition the 
shares will bo proportionate to the properties origi¬ 
nally united. 

The position of the members who re-unite is not 
the same as that of the members of a joint Hindu 
family. In the one case it is co parcenary, they are 
joint tenants. In the other case they are tenants- 
in-common. Before partition the property goes by 
survivorship. After re-union the case is one of suc¬ 
cession, though tho persons who might take the pro¬ 
perty as loirs after re-union are not the same ns 
those w ho would take if they were divided and there 
had been no re-union. 

The burden of proving re-union is on the persons 
who set up re-union. 

When it m found in a Hindu family that jewels 
were made from family funds tor the use of a lady 
and it is also found that she alone lias been it»u.g 
them and it is further proved that when other ladies 
came into the family, they hail similar jewels made 
for their use and they have be. n using those parti¬ 
cular jewels, such jewels form their separate property 
and are not the family property. 

In tho absence of rebutting evidence, the presump¬ 
tion is that tho jewels belonged to the ladies who 
alone have been using them. A i.amki.cmang atii a * 
YAKAMMAH V. Xa&! UKKUMAL C HETTY, 15 M. L. T. 352 

824 

-Reversionary heirs— Agree- 

merit between widow and revet si aiary hein settl¬ 
ing reversion on latter, wlietlici leg il. 

A Hindu widow ‘Mil the t \;v ••taut revei>i >uui v 
heirs cannot legally enter into an agreement 
wjiprnhv the latter's expectant reversionary rights 
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become converted into vested reversionary rights. 

Palla Kanakamma v . Challa Ramasami, 1 L. w. 

237 -8 

---Right of son to contest liability 

under father’s agreement 62 I 

- Sale by father of joint family property — 

Part consideration not aniecelent debt or for legal 
necessity — Cancellation ol sale-deed—Son not hound 
pay whole consideration. 

A son in a joint Hindu family can ask for the setting 
aside of an alienation made by his father, provided the 
consideration for the alienation is not an antecedent 
debt or for legal necessity. Therefore a sale-deed, 
the consideration of which is partly antecedent debt 
and party an advance made to tho father which is 
neither an antecedent debt nor for legal necessity, can 
be cancelled only ou the payment of that portion 
which is an antecedent debt. Ram Dayal v. Suraj 

M a r, 89 I 

;-SuCCCSSiOD — Daughter-in-law — 

Prescription —Person claiming limited iuteiest 
entering upon land— Presetiption cannot confer 

better title 719 

- Widow — Alienation without legal 

necessity—Voidable or void—Binding against all but 
reversioners—Symbolical possession — Effect of formal 
delivery — Suit for po<secssion of land held by 
vaiyats—Rent decrees obtained by plaintiff's prede• 
ecessor—Saving of limitation — I.imitation Act (IX 
of 1S0H), Sch. I, Arts. 1 4», 14 t. 

An alienation by a Hindu widow, if made 
without legal necessity, is voidable and not void. 
Until the reversioner, including in that term the 
Crown, if there is no nearer reversioner, decides 
to avoid it or to. treat it ns a nullity, it stands 
good. 

A formal delivery of symbolical possession is 
conclusive evidence between the parties that pos¬ 
session was delivered. It is perhaps somewhat 
of a legal fiction in many cases, but it is a very 
valuable one as it affords a starting point for 
limitation. But it cannot be denied that it 13 
< ften little more than a fiction and it is not in 
flie lon>t conclusive evidence that the possession 
so delivered continued. There may be a presump¬ 
tion i hat such possession would continue until 
tho contrary was proved, but that is all. 

In a suit, for possession of land held by 
raiyat-\ limitation is saved by rent decrees ob¬ 
tained by the plaintiffs predecessors within 
twelve years before suit. 1 )ko Nanpan Persiiad 

c. Upit Narayax Singh, IS C. W. X. 940 298 

—-Widow- -Bate of maintenance —Prin* 

ciple on which to be aicardcd-Arrears — Principle oh 
uhuh right oj action depends. 

W here a Hindu widow asks for separate maintenance, 
t he principle on which Courts s umld fix it is to look, 
first, nt the mode of life of the family during her hus¬ 
band s lite-timo and to find out what am >uut will be 
sufficient to allow the widow to live, as far as may be 
consistently with tho position of a widow, in something 
like the same degree of comfort and with the same 
reasonable luxury of life as she had in bar husband 9 
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life-time, then to see what the hush-rod's estate is and 
how far that estate is sufficient to supply her with 
maintenance on this scale without doing injustice to 
the other members of the family, who also have 
their lights as heirs, or their rights to maintenance 
out of the estate. 

Where the husband’s share of the estate is amply 
sufficient to supply the widow with maintenance to 
live in the way of life to which she has been ac¬ 
customed, and where the family belong to a class of 
people, e g , traders, who take greater pleasure in the 
accumulation than in the spending of riches, and are 
shown to have lived in a modest manner at an ex¬ 
penditure averaging about Rs. 400 a month, exclusive 
of house-rent, a monthly allowance of Rs. 140 a month 
to the widow is sufficiently liberal. 

The right of action in respect of arrears does not 
depend upon the wrongful withholding of main¬ 
tenance, nor is any demand necessary to give such 
a right, as her own status as the widow of 
one of the membei s of a joint family holding - pro¬ 
perty in common is sufficient to entitle her to receive 
maintenance from the date of her husband’s death. 
Arrears can be refused only when the person liable to 
make the payment has justifiable ground for inferring 
that the claim was abandoned, but waiver or abandon¬ 
ment cannot be necessarily inferred in ever}' case from 
the fact of separate residence alone. Pushpavalli 
Tooyarammal v Rag r? a v a i ah Cheity, 15 M. L. T 95 

413 

- Widow — Suit by widow - Decree, 

whin binding on reversioner—Invalid transfer by 
widow—Permissire or adverse possession—Trans¬ 
feree's title by adverse possession. 

The heirs of a Hindu widow are bound by a decree 
fail ly and propeily obtained against her. 

Where the property in suit had been in the defend- 
ants’ ancestors’ possession for more than half a 
century under an invalid transfer by a Hindu widow 
to her brother and the plaintiffs’ case for possession 
entirely depended on this possession being permissive, 
which the Courts below held he had entirely 
failed to show: 

Held , that, as there is one continued chain of suc¬ 
cession in the defendants’ family without ary title, 
the plaintiffs’ suit must fail, as the defendants have 
got title by adverse possession. Gobinda Nath ?•. 
Mohixi Mohan Mojumdak 931 

- Will — Construction — Survivorship — 

Succession. 

In u Will in favour of two daughters with benefit of 
survivorship among themselves there was a provision 
that in the case of the death of either daughter leaving 
sons the share of such daughter would be paid to her 
sons: 


Hire-purchase a^reement-ow/z^ 

not fulfilled—bale. 

A hire-purchase agreement is not an agreement of 
sale until the conditions specified therein are ful¬ 
filled Singer M yvufaci uri.vg Co. Li* v. Gobjxd 7 

801 


Held , that on the death of one of the daughters her 
pons, >vho were born dining the testator’s life-time, 
would take the share of their mother in which she 
had cot a life-interest. 

The question of the lights of the son 3 born or 
adopted after the death of the testator was left open. 
Srimutty Ranimoni Dassi v. Radhaprasad Mcllick, 
26 M. L. J. 653; 18 C, W. N. 873 713 P. C. 


Transferabilitv 


S. L. R. 103 

Homestead 
House-trespass with intent to 

adultery—Husband’s possession of house 
— Connivance or consent of husband, 

Hundi— -Days of grace--Contract, not 
days of ^grace, whether permissible. 


246 

commit 
essential 
effect of 

703 

allowing 

431 


insufficiently stamped—Original consideration 


fulling buck upon. 


Wnerea hundu winch is the renewal of a piior 

£ nofc camped, the plaintiff can 

faH back on the prior hundi. Jagax Prysad r. I v d e r 
Mat,, 12 A L. J. 361: 36 A. 259 coo 


On. See Pat vi Taluks Regij- 


Hypoth 

LATION 

Ijmali lands. Sec Partition. 

, ^°y „! abl3 property -Ko.hu fastened to 


A koihu, i. e , an iron sugar-cane pres,) fastener! to 
the ground is immoveable property. Musai Kurmi v 
fc>UB Karan Kurmi 250 

Impartible estate. See Hindi, Lw. 

Impren/ement by tenant-Fixtures- 

Right to remove after determination of 
—Equitable right 

Inamdar and lessee-; ««<>««> 

consequent on enfranchisement —Tenant 
liable for increase. tenant, 


tenancy 


•if lit-rent 
whether 


Where an imm is held by 
peiiod and the inamdar gets 
his own benefit, his lessses 
the consequent increase in the 
Ramayya v. Adoanki Seshayya 

Income Tax Act 


lessees for a fixed 
it enfranchised for 

are not liable for 

quit-rent. Ravipati 


o- o- „ . m Of 1886), 

• 5 D, 03 -Fm.se statement - Prosecution wh 

direct. 


o can 


No person can be prosecuted under section 35 
of the Income Tax Act except at the instance 
ot the Collector under section 36 of the Act 
Baxkat L a l v. Emperor, 12 A. L J d 

Cr 1,. J. 296 * 504 


S, 36 


504 


Inherent power -District Court-Powers of 
transfer-Subordinate Judge’s Court— Jurisdiction 


Inherent power of Court-Application 

to cancel sale by Insolvency Court on the ground Q f 
fraud Inherent power of Court to entertain such 
application-- >\ hen time begins to run 

Inheritance. See Buddhist Law. 
Injunction, mandatory , suit for— Damages— 

balance of convenience . 


1 ( Si 


LND1AN OASES. 


[1914 


Injunction—cuucKi. 


Where upon a balance of convenience, damages 
will be an adequate remedy, rel.ef by way of 

mandatory injunction should not be granted. Sf.ti.u- 

r.m Mir.ir.At Kotv w. Gopai, Row 1 eisiiw*. 1 L^V. 

160 



Perpetual injunction to keen door closed Interpretation 
.1 oncruul — TJpmpflv of decree- 


Interlocutory matters. See Appeal to 
Privy Council. 

Inter- pleader suit, whether Iinrt^or 
hound to bring — Mortgage-bond— Assignment — 
Mortgage-debt paid to assignee—Cancellation of 
assignment— Notice of cancellation—Assignment 
treated.by mortgagee as void GOT 


-- -- I Ol poouai . ' _ 

-Door closed but re-opened-Remedy of decre^ 

holder —Suit or execution 

Inoculating - Children-Trade m occu^ 

pation 

Insolvency—Adjudication—Creditor of insol¬ 
vent, if can enforce claim, without 

Court 

insolvency Act (I I and 12 Vic. C. 

21) S 39 — provincial Insolvency Act (III of 
fa') 7 , s !o -Ins hency-Set-off -Fraudulent claim 
— Notice of ova liable net of bankruptcy committed by 

debtor. 

The ri'dit of set-off is a doctrine of equitable juris- 
,, wion and its object is not merely to avoid cross- 
actions but to do' substantial justice. Therefore tins 
doctrine would apply to prevent the great "‘justice 
which would arise if a person who is the insolvent s 
creditor on one account and his debtor on the other 
is compelled to pay l’> ntinns in the rupee on 
wbat lie owed to tlio insolvent and to receive les, 
than that amount on wlmt the insolvent owed him 
hut it cannot be extended to cover cases where at 

the time of insolvency the debtor of the insolvent, 

with full knowledge that the latter has become hope- 
, noolv involved buys up a third person’s claim against 

the insolvent in-order to relieve himself of the liability 

of having to paj his just debt: 

Held also, that the transaction relied upon by the 
defendants being a bogus one. the set-off claimed 
could not bo allowed ’1 he English Law on the 
. • discussed. Uadua Kisiiln a. Firm of Gaxga 

R^ RAPRkK-sHKN.flo P. L. U. 19U.WP. R. niu 


of documant 


871 


insolvency petition -Purchwr of j a ,tg. 

ment.dcbt due to creditor—Entitled to be entered as 
creditor. 

A purchaser of a judgment-debt duo to an insol. 
vent creditor is entitled to have his name entered in 
the schedule of the creditors of the insolvent. Yaidya 
Nath Aiyar v. P. S Kamasami Aiyar, it) M. L. T. 5N 

8 1S 

Interest— Arrears oj rent — Absence of contract 

to contrary—General law as to interest - Hen gal 

Tenancy Act O III ( f s*. <>7, tks - Mokarari 

lease. 

In the absence of any express or implied con- 
tract to the contrary, a landlord is entitled to the 
benefit of the general law with regard to the 
r a- meat of interest on arreais of rent, that is to 
hr v ho is entitled to the benefit of sections 1*7 and tW 

of*the Bengal Tenancy Act. 

Section C7 » a applicable to mokaran leases 
when these i> no contract to the contrary. Ajkh 
Bii artiD t*. Ram Naha in sinom 108 

_Usufructuary mortgage^—Terms—Mort¬ 
gagor resuming possession upon abandonment by 
mortgagee — Personal covenant to pay, becomes 

operative 131 


Jagir Income, suit to recover arrears of 

445 

Joint family. See Hindu Law. 

---Promissory-note — Payee dying leaving 

widow -Suit by surviving members, whether 
maintainable 612 

Joint trial Of thief Olid receiver of stolen 
property , legality of. 

A joint trial of two accused, one for theft 

and the other for receiving stolen property, is 

illegal. Govindarajulu Mudaii, In re, (1914) M. 

W. N. 352; 15 Cr I.. J- 256; 1 L. W. 171 203 

Judicial inquiry— Surety not to be rejected 
without taking evidence 746 

Jurisdiction. Sec Provincial Small Cause 

Courts Act (IX of 1SN7), Sen. II, Art. 31. 

- Civil- Bond for appear auce—Non- 

appearance, forfeiture for 503 

-—-- Commission — Local inquiry — Case 

of wrongful restraint by obstructing path 510 


---Discharge — Case of non-compoundable 

offence—“Struck off” for complainant’s absence- 

182 

•Grant, of land under Dark hast rules— 


cognizance 


Rules not complied with —Adverse possession — 
Presumption 520 

-High Court’s power of superintendence 

— Proceedings for settlement, of fair rent before 
Revenue Officer 


to set aside sale 


of Civil Courts -Sale—Declaratory suit 


Suit for ejectment and for ren 


— of Civil and Revenue Courts 

— Compromise, petition of, filed in mutation 
proceedings — Estoppel — Mutation pioeeedings, 
whether evi ience of title — Consent to eutry 
of one’s name in revenue papers, effect of — Admis- 
* ion, gratuitous, withdrawal of Revenue Court’s 
decLion on questions of title raised in partition 
proceeding bars Civil Court from re-opening those 
questions - Procedure, proper, not. adopted by 
Revenue Court in deciding titular questions, effect 
of—Objection to partition filed beyond time fixed 
by Revenue Court, w hether entertuinnble, if parti¬ 
tion not \et granted - Partition, complete, effect of 

— Appeal from order of Revenue Couit disallowing 

objection to partition on ground of opposite paitv 
being recorded eo-slmier, forum of 9S5 

-_-Suit for declaration by 

landholder that lease granted by his agent 
was without, authoiity 705 
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or Revenue |Courts—Parti- 
lon of mahal —Suit for declaration that plaint, 
iff IS entitled to land allotted to defendants in 
partition—Civil Court, power of, to rectify errors 
in partition by Revenue Court—Revenue Court 
order of, referring objector in partition proceed¬ 
ings to Civil Court, effect of -Second appeal, fresh 
case set up, entertainability of—Practice—Plead- 

Jnga 860 


Jurisdiction— conoid. 

upon the plaintiff to establish that the land he 

seehs to recover is outside the tenancy of the 
defendant but the defendant must prove that 

tile land falls within his tenancy. Protap Chavorv 
Roy v. Judhister Das, 19 C. L. J. 408 V ° RA 

Suit — Valuation — 


by plaintiff—Value of suit 
claimed in suit 


is 


Interest claimed 
Falue of interest 

964 


, Jurisdiction of Court to amend ’ 7 ' Suit ^y inamdar for recovery of 

sale ceiitificate 8 I| renfc —Civil or Revenue Court 


’Jurisdiction of Court to hear 
ofTppe^ 1Cafcl ° a nofc taken awa y by presentation 

513 


, , ,, . Civil Court—Suit for rent_“Rq 

estate meaD ' ng o{ ~ Ina "' °f part of village, whether 


recognize 

execution 

transferee 

transfer 


— Jurisdiction of District Court to 
transfer-Transmission of decree for 
to District Court—Application by 
0 decree for recognition of 


’Z ! Supreme Court of Hong* Kon~— 

Foreigner-Afr/mn subject of the Ameer of 
Afghanistan enlisted in British Indian Regiment 


Lands Act (IV ofTmH fZT 1 T ™ age 

tion of Civil Courts J ’ <2) ’ 4l ~ J ^dic. 

41 (“) uud 15 ( 2 ) of the Lower Burma Town 
and Village Lands Act do not debar a Civil Court from 
adjudicating the rights of two private persons liti- 
gating over land which is at the disposal of Govern, 
ment. Rallan Chetty v. Mothosawmy Pillai 96 I 

V^T a ^ 0 — NatUral j us *-i°e—Caste Partcharynt 


Magistrate’s Court” to" anolherlTommRment™ 

Magi3trate wh °°“ 


—--* (Criminal) —Criminal trial — Wit 

Ma S gis r tra C te lled °“ ° rd6r ° f P r08ecuti °R officer- 


a • p r der awarding compensation not 
contained in order of discharge-irregularity, fatal 


Presidency Small Cause Court, 


when can pass order under s. 41 


-Transfer by insolvent made two 
years before adjudication—Order-Provincial In- 
solvency Act (III of 1907), s. 36 924 

n . . . . T . Remand—Suit originally heard bv 

-Tran/ Ud ^ e ~^ e,nanded him by High Court 
Tranter by him to Sub-Judge—Trial by Sub - 

Judge with consent of parties-Jurisdiction of 

Sub-Judge to try suit-Onus of proof—Suit for 

possession—Defendant setting up tenancy—Defend- 

ZoJZ n s t0 be tenant ° f P laint ‘ff—° na8 , on 

A suit valued at Rs. 1,363 was dismissed by a 

District Judge on the ground of limitation. The 

High Court on appeal set aside the decree and 

remanded the suit to him for trial. The District 

Judge transferred the suit to the Sub-Judge who 

tried it after taking the consent of the 
parties: 

Held that the validity of the proceedings be- 
lore the Sub-Judge could not be questioned by 
he parties, as the case was not one of the 
exercise of jurisdiction by a Court which had 
no local or pecuniary jurisdiction over the sub¬ 
ject-matter of litigation, but one of irregular 
assumption of jurisdiction by a competent Court, 
though with the consent of the parties. 

Where a defendant in a suit for possession of 
ana is found to be a tenant of some land under 
the plaintiff, the burden is not oast thereby 


; Fence- Obstruction to public 
pathway-Magistrate, whether can pass an order 
under s. 147, Cr. P. C. 73 Q 

. • of Magistrate — issuinq 

warrant—Acting on advice of Crown's Law Officers — 
Jury- \erdict-Repugnancy, if justifies quashing of 
conviction Opinion of Judge, how to be weighed. 

Two persons were tried for murder but acquitted. 
It was alleged that there were three co-conspirators 
of whom the petitioner was one. A warrant was 
issued against the petitioner which was re-called 
Subsequently the District Magistrate, on the advice’ 
of the law officers of the Crown that the case against 
the petitioner could go on on the evidence, again fssued 
a warrant against the petitioner: 

Held, that the District Magistrate had jurisdiction 
to issue the warrant. 

The repugnancy in the verdict of a Jury in India 
is not in itself sufficient to justify the quashing 
of a conviction. The technicalities, which aro 
borrowed from the English Law and founded on 
ideas as to the saered character of a verdict by a 
Jury whose findings of fact are unknown, cannot be 
imported so as to give such a character which, by the 
express provisions of law, does not attach to Jury 
verdicts in this country. J 

In this country, the opinion of the Judge is to 
be weighed by the High Court in exactly the same 
balance as the opinion of the Jury. Manindra 
Chandra Ghose v. Emperor, 18 C. W. N. 580 1002 


local men 


Surety — Restriction to 

206 


Jury—Verdict—Repugnancy, if justifies quash¬ 
ing of conviction—Opinion of Judge, how to 
be weighed 1002 

K^buIicLt —Kabuliat executed by tenant—Sti¬ 
pulation that increased rent would be paid on 
increased area found on measurement—Area in 
boundaries—Landlord, if entitled to additional 


ICoG 

Kabul I at —conoid. 

rent on exce 33 area bsing h’n I to hi n ten¬ 
ant’s possession — Previili rate ia vuniity 
If rent state I ii kiba'iit to b) enhincod ac 
cording t> prevailing rate ii vicinity -l r jje In o 

to be ad jpted by l indlor l • 

Kabuliat taken at enhanced rate 
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on promise L» errant pitlnh including extra 
] ini] in tenant’s li dding Grant of patt ih bT n»j 
including promised land—Promised l»nd >ii tenant * 
pe 'S *ssi >n —Sni' f >r recovery -Patt th i.ivali l -Oral 
settlement before ptftah, whether effjctu-il - 
Bengal Tenancy /* ct VIII of 18 0 , s. 2'J O/J 

Reclrnnifion lease ■ Fwfeiture on 


fiilure to complj wait conn i >n ai to reda initio a 
— Coalition as t) grant of I re Ft lea<e oi appli¬ 
cation, iv thin one unnth of forfeiture not id ~* 
Transfer to plaintiff of rights under la** after 
forfeiture anti before new lease - (« r f iji : ite s tie 
of land — Auction, / unchaste by defendant—SuF. for 
possession- flight of plaintiff. 

Oi August 12i h, 18 in, a kah ili >t was executed by 
one K in favour of t .e (Overnmer.t in respect 
of certain l unis for lerluniti m There was a 
provision that on future to eomplv with the 
condition as to cl *ari ig, tho lessee was to forfeit 
all lights in the land under the existing leaso, 
but this was subject to a provisi m that if tho 
lessee give up the 1 *asj to a certain officer *\>f 
tho Government within one in mth of the date of 
the notice of forfeiture, a fresh lo.no wo ild ho 
given to him oa certain condition*. There was 
a failure to comply with tho clearing condition, 
notice was given to the son \ of the loss *e \vh » 
had died, and they wirin' i one month mile an 
application for a fresh leas i which wis gr.mted- 
JLn the meantime, tho defendant No. 2 pirohasid 
tho property at a certi(irate sale for arrears of 
cesses, an 1 after that the soas of the original 
1 jssee soli thtir interest uu lor the lease tithe 
plaintiff. 'The certificate sale was of no vilil 
effect for I ick of obsri vanes of tlio statutory 
req lirements and si nothing passed to defendant 
No. 2 under tho salt*. Tno pi • i 11 i F b.ought this 
suit and prayed that the eeniimto silo might bo 
doilued fraudulent and irregular and that the same 
might be set aside ami po.*s jssion of the prop n-ty 
pu chased under tho salo might bo given to the 
pi lint i T: 

Hell, ( 1 ) that (lie plaintiff was miti lo 1 to 
po-sjssion, as claiming u id »r the origin il lessee 
and his sons, on the strength of tho original 
k ibulint i f and 

( 2 ) that the plaintill, even lu loro the now lease 
w is gnnVed, was entitled to pass's i »n bv virtue 
of bis right to pusessinu u i I r t he In iso in the 
circmnG.nic»s that happened LTi*k\:»r\ Vat.i Ho-k 

v. Saiu- vdka Nxrn Giio-ii, lb U. L .1. 2.9 622 

K irta, liability of —Flare where >ever F 

litre acte l. 

Where artioles arc found in a house ii sne'i 
a place or places as sevoial icrsins I'vingintho 
house may have access to, there ii no prosnm ». 
tion that those articles are in the possessi m or 
control of any other person than the kirta o- 
house-mabter. 1 ) Wkstom i>. IYa.:y Mo.i v ; L) v ? 
43G. hb8i 18 C. W. N. 18d ‘ ~ 


PVi *091$ 


Kudivaram right, meaning of 

L"»ch 03 or delay in instituting suit No ground 
for ltd'using specific peiformanco- Discretion 

£60 

Lamb irdar-CiTtomary agent of propria, 
tnry body, whether can sue alone 20 

Land Acquisiti on —Acquisition by Calcutta 
Munici niity Bu^tee land - Market raln»-—Future 
advantageous disposition not to be taken in account 
_IV, a it ion of bus^o land not to be made on sup¬ 
position of its a l tptability ft r use as I adding land - 
7V. s o// disposition mdy to be considered — Evidence - 
Evidence relatinj /<> undertenants and rents piid by 
them, uhether relevant - Value of other lands irhieh 
are nit bu.tee lands, in the neighborhood, if rele¬ 
va /. t . 

The words “the market-vn’u> to bo themniket- 
value nevon i ig to tho disposii ion of tho land at the 
elite of the publication of the decl* n‘i ju’’ in 11 ius* c) 
of sjetion 5‘7 of the Calcutta Municipal Ae f , D9 
mean that when a land is c nnpulsorily acquired by 
tho Calcutta Municipality, any use to which the 1 wd 
may be put in f iture sb ul l not bo taken into con¬ 
sideration in determining i s valii 1 *, but the valuitim 
sh ill bo d •termined according t> the market-vulu j 
then exis'ingof tho bind in the position that tho 
matters then were. 

Tho clans.) precludes any valunlim bised on tho 
m >st advantageous dispositi >n of land, eg, a valu¬ 
ation of bustee 1 mil on tho supposition of its adapta¬ 
bility for us a as building land to carry expensive 
structures. 

Consequently, the clause precludes evidence being 
given »»f other purposes to which bustee lauds can bo 
put in future. 

Therefore, evidence ri 1 iting to nnd^r-tenants an-l 
tho rents paid by them is not rel »vaut for the pu-poso 
of ascertaining tho miikot-value as defined by 
clauso <ci of section 557- 

Evidence as to sales of other lands i \ the neigh¬ 
bourhood which were not bustec lands is not ad¬ 
missible. Maxivpha Chandra Nandy v. Skcrk'-ary 
of Static, 18 C. W. N. 881 412 

Land Acquisition Act (I of 183*) - 

Streets, laying of Kail way lines upon—Whether 
Land Aiq lui.ion Act to bo resorted to 765 

■ ■ ■ — S. 23 — Couxpenstition — 

M irket ^tilue—Price paid by owner—Evidence- 
'J he mere fact that the owner of the property, ac- 
quiied under tho Laud A-quisi ion Act, had obtained 
it cheap would not entitle the G »veruni 3 nt to get it 
under the fair market*value, but the piioo which was 
paid by the o vner very shoitlv before the publication 
of notification would be a valuable piece of evidence to 
help the Cou t in ascertaining the tine mukot-value 
of the property. Q\m.\r Ali v. CoLi.Bcron or 

Barhi.ly 512 

---S. 54 —Civil Procedure 

Code 'Ad 1* of IfflW», s 93 - Uomhai Civil 

Courts Act (A / •’ of I 8 i)t',s 1G -U c*ir\l below 
Ps f .O)) — Re erenre to Assistant Jnlje 
/> Dist'iit J tdgo -Second appeal to U>gh Court, 
u h ether maintamable. 

As no second appeal isnlloved by lav iiaLand 
Ac|iisiiim ca*e, no appeal wo ild lie it the 
Jligh Court when on a reference under thx L%u»i 
Acqnisi.iou Act an Assistant Judge awarded less 



Voi. xxmj 

Acquisition —conoid. 

tlian lis. fi,KO an.) an appeal against liia award 

"•»s clismi -fled bv .hePNtiict Judge. Aiimedbhoy 

a‘ A ;i' P . J B .'" V "• Wa ' :av U.uxou, IGBom. L. 1! 

B 337 614 

La.nd CSSS. See Madrvs Estites Laxd Act. 
Land -ho:cl »r. Sec Madras Estates Laxd 

Act, i 9^8, s. 3. 

Landl Drcl and tenant —Abandonment &y 

tenant of holding - Question of intension. 

The question, whether in any individual ea c e 
there has been an abandonment by a tenant of 
1 id holdinar, is a question to be determined u jou 
the facts of each case. 

D*cf 11 m of Mr. Justice M >okerj ie in Ram Pershad 
Kceii v. J-twahir J oy , 12 C W. N\ 8 P; 7 C. L. 

J. 7?, relied upon. M.wiadeo Tershad v. Durge 
Sahen 
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D’s possession of tenant by 
landlord or person claiming under him, effect of 
— Dispossession Jrnm cat .in lands oj tenure -- 

Cusfension of rent of other lands during dispos. 
session. 

When a landlord or a person claiming under 
him has dispossessed a tenant from certain laud 
of th* tenure, he is not entitled to recover 
r^nfc f »r the remaining lands in the possession of 
t o tenant, inasmuch as it, could not be said in 
that case that each lighn of land is separately 
assessed and separately chargeable wich rent. 

Where an intermediate tenure has been created 
by the landlord between himself and his tenants 
and that intermediate tenure-holder has dispos-’ 
sessed the tenants of a poition of their land, he 
cannot recover rent from them. ]f the landlord 
tries to step into the shoes <f the interai s'Tate 
tenure-holder and to do that whi h the inter¬ 
mediate tenurc-hrl ler is not entitled to do, ho 
cannot d> so. Fateh Am Chowdhcky v. Parshv 
Nath Das 5 32 

1 — ——— - Enhancement of rent 

Homestead l tnd - Kabuliat executed bg tenant - 
Stipulation 1h..t increased rent would be paid on 
increased area Jo'ind on me. i sure meat —Area in 
b undone* - Landlord, if entit'e l to additional rent 
on excess area being found to be in tenant's posses¬ 
sion- Vrevai ing rate in > i inity - Jj rent stated i t 
kabuliat to be enhanced accornng to prevailing rate 
in vicinity — Procedure to be a V.pted by landlord. 

Where there is an express stipulition i i a kibuliat 
that the landlord is entitled to excess rent in case 
the area of the land bt out an 1 describ *d witnin 
•certain b mndaries be foun 1 on mens lremeutto b 3 mare 
than what is mentioned in the k b dint, th<* landlord is 
eutitled to rent for the excess land which the tenant 
i"* found to h >ld within the boundaries mentioneJ 
in the kabuliat. 

If the rent of a tenant in respect of a homestead 
1 tnd is not a fi<ed one and the rent paid by him is 
inadequate, the landlord can call upon him to pay 
saoh rent as is proper an 1 if tie tmint d us n >c 
agree to this the proper course f »r lii.n is t> give 
the defend mt a pro er notice to q lit aui tliou to 
8 Ue him for ejectment. 


Landlord and Tenant-coutd. 

A landlord is m>t enf it le Ho a decree f >r enhance 1 
rent on the -round that ihe prevailing- rate of rent of 
similar Inn 1* in ,h* vicinity was higher than the 
rate stited in the kabuliat. Jadu Nath D»s v. 
M\M.vD.tt CfiAxoa v Xaxde 937 


-nto , Kabuliat taken at enhanced 

.ate on promise to gmrt pattah including ext>a land 

in tenant s hn’dinj -Grant of pattah but not includ¬ 
ing promised land-Promised land in tenant's posses. 

f " r reror V»->'»'«Hd - Oral set le - 
meat before pnfnh, whether effectual - Bengal 
Penancy Art (i III ,.J 1883 ■, s. 21.' “ 

The defendant originally held a jama of Rs 24 
under the | 1 ,intiff which did not include the 1 ,nds 
now in oi-pute. At the Settlement in 1897, the jama 
upon that holding was increased to Rs 29-S 
SnhFeqm n ly the defendant was found in possession 
ot the-e d‘S, uted lands and he a-reed to pav Rs. : 8-8 
for l.is holding prox ided that the disputed lands 
weie uic.uded in that Settlement. The defend- 
ant executed a kabuliat and the plaintiff agreed to 
grant a palt ih of all the lands, but, as a matter of fac* 
the palf„h which h. granted did not include 
the disputed land... The plaintiff sued for recocerc 
ol possession or in the alternative .'or Rs 37-2 as rent 
and ce-ses: 

1 * thafc the P (,ttflh «M8 invilid under section 
21 of the Bengal Tenancy Act as well as under section 

1 I o; 

2) that the j ima stated in the kabuliat was void 
and not by law recoverable by the plaintiff; 

(3 t h it nothing m ire could be gi/en to him in 

any case as there had been al. eady an illegal en¬ 
hancement; ° 

t4; that a g>-by must be given to the pdtah 
and the oral Settlement befoi e it was criven 
effect to; ® 

(5) that the plaintiff had no cliim to recover 
t.ie land, nor coil 1 any more rent as claimed be 

decreed to him. Eirendra Kisiiore Manikya Baha- 
ddk v Jixa Gaze 


Lindlord s failure to repair 
— Tenant'., righ* ft mike d eductions fro n rent - Con¬ 
ditions to pay enhanced rent in default of regular 
payments. 

If a 1 null >rd f.iils to repair based premises 
acc .rding to the terms of the lease and the tenant i* 
thereby deprived of ohe me of a por. i >n of it and is 
also put to lo s an I inconvenience, the litter h en- 
tiMed to d-d act from the rent a rea<c.able amount 
wi h re-ard to the n »n use, loss and incoi venience. 

A coudi i m to p iy enhance 1 rent in default cf 
re^ul ir payments is penal. N’iaimr Mali; R. r 0 r. 
rojaii & t o , f> P. W It 1914; 26 V. L. R. I9U 353 

- -;— I ea.oe for fixed term — 

Six m-mths* notice given before expiry of term 
—Jurisdiction 


--- - - Lease of premises, portion 

of which in nlrm lu in possession of another 

tenan r -Rditim of lessee and former tenant _ 

Lessee q’cing no entire pr mis*s after termina¬ 
tion oj his lets- , eject .f —Subtenant. 

Where a lessee accepts the lease of p emises 
a portion of which is alrea Iy in the occupation 
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Landlord and Tenant— oontd. 

of a tenant, the latter becomes the sub-tenant 
of the former. But when the lessee Rives back 
the possession of the premises in his actual 
possession to the lessor at expiry of the lease, 
this amounts to entire vacation of the premises 
and the former tenant again becomes the tenant 
of the lessor. Niadar Mat. v. B. Borrooah & 
Co., 6 P. W. R. 1914; 30 P. L. R. 1914 MV 

__._Non-transferablo occupancy 

holding — Transfer of portion of holding - 
Sale of holding in execution of rent-decree — 
Application by transferee for reversal of sale, 
if maintainable—Transfer of entire holding and 
that of portion, distinction between 839 

- - ... - - Possession of plots of land 

with trees thereon, suit for—Trees planted by tenant 
on his cultivatory holding before accrual of tenancy , 
effect of, ejectment decree upon -Groves, custom in 
respect of, as recognised in Oudh. 

When a landlord obtains a decree for ejectment 
against a tenant, the latter is bound, in the absence 
of any special rule or custom to the contrary, such 
as that existing in the case of groves, to deliver over 
possession of the trees along with that of the culti¬ 
vatory holding on which thoy stand, oven though 
they woro planted by him before ho acquired the 
status of a tenant. Sakdau Singh v. Gaja Singh, 1 
O. L. J. 63 


-Raiyat crediting usufruc¬ 
tuary mortgage oj holding—Abamlonment —Question 
of fact — Raiyat continuing to pay rent—No intention 
of leaving village — Receipt of rent by landlord after 
notice of alleged abandonment — Kims possession, 
whether landlord entitled to. 

The mere execution of a usufructuary mortgage 
may not bo sutlieiont to establish abandonment bv 
a raiyat of his holding, which question is principally 
one of fact. 

Where a raiyat executed a usufructuary mortgage 
of his holding but covenanted to continue to pay tho 
rent thereof, and it was found that though he left 
tho land because he was ill and there was no one to 
take care of him yet he intended to come back to the 
village, and that rent was received by the landlord 
after ho came to have notice of tho raiyat's leaving 
the place: 

Held, that there was no abamlonment of his holding 
by the raiyat entitling tho landlord to khas possession. 
Gouu Chandra 1)as i». Asimuddi 546 

* relationship of — Tempo¬ 
rary Settlement under Government —Permanent sub¬ 
lease to plaintiff-Plaintiff granted sub-lcusc to 
defendant-Reneual of Settlement from time to t,me 
by Government, effect of, upon defendant. 

S hold lands under the Government under » 
temporary Settlement during the currency of which 
he granted a permanent sub-leaso to the plaintiff 
who again granted a permanent sub-leaso to the 
defendants ho Settlement was renewed from time 
to time by < lovcnmiciit ii\ tnvour of S; 

Hell, that til,. I'ttVi-t of tho ro-sottlomont by tho 
Gove.nmont with .s to hoop nlivo the oontraot,..,! 
obli Kll l„",s ol tho suhordiiiathohle.-, as 

thoiusolres, „ud that tho relationship c f laudlord 


Landlord and Tenant— conoid. 

and tenant existed between the plaintiff and the de¬ 
fendants. Mohendka Nath Biswas v. Shyam Lal 
Banerjee, 19 C. L. J. 308; 18 C. W. N. 907 16 

___ Rent-decree against dar- 

patnidar — Mortgage-decree against dar-patnidar 
by landlord—Execution of mortgage-decree—Sale of 
dar-patni malial subject to'.encumbrance of rent-decree 
—Execution of rent-decree against other property of 
dar-patnidar, if allowable—Merger, doctrine of— 
Intention—Benefit of person in whom the two estates 
have become vested-Transfer of Property Act (IV of 
1882), s. 101. 

The superior landlord of a dar-patni mahal got a 
mortgage-decree against the dar-patnidar in respect 
of the mahal. In execution of this decree, he pnt 
up tho mahal to sale and himself purchased it. 
Previously he had obtained a decree for rent due to 
him from the dar-patnidar on account of the dnr- 
patni. In execution of tho mortgage-decree, the sale 
of the dar-patni mahal was subject to incumbrances 
including the encumbrance of tho rout decree. The 
landlord wanted to execute his rent-decree against 
some other property of the dar-patnidar: 

Held, that the landlord was entitled to do so. 

In applying the doctrine of merger, tho dominating 
principle by which a Court is guided is the intention, 
and in tho absence of express or implied intention, 
the Couit looks to the benefit of the person in whom 
tho two estates lrnvo become vested. Gopal Lal Roy 
l>. SlIAlLEX DRAHAS1NI CllOWDHURANI 393 

-- - Sub-letting — Forfeiture of 

lease— Meaning of “Dokamlari khud”— Transfer of 
Property Act (IV of 1SS2 , ss. 10S (j) and 111 (y). 

In the absence of a covenant to tho contrary a 
tenant is authorised to sub-let. 

A breach of the condition of a lease does not effect 
its forfeiture unless the lease expressly so provides. 

The words \lokandari khud* (for the purposes of his 
own shop business) standing alone iu a lease do not 
mean that sub-letting is prohibited. Allah 1)itta r. 
Fa hz Hi hi, 35 1\ W. R. 1914; 106 P. L. R. 1914; 33 
V. R. 1914 395 


---Suit foi additional rout for 

increased area- Excess of land found in teuant’s 
possession—Standards of measurement same on 
both occasions—Allowance for difference in systems 
of measurement, if to bo granted 794 

- * -- Tour by yenr tenancy—Suit 

for ejectment — Burden of proof—Present right lo pos¬ 
session — J us tort ii— Pleadings. 


In a suit for ejectment against a tenant from year 
to year, not being a possessory suit brought within 
six months of a wrongful dispossession, the plaintiff 
in order to succeed must establish such title as carries 


a present right to possession and tho defendants 
are entitled to rely on the fas ferhiappearingfiom 
the tacts adduced by the plaintiff to defeat his claim. 
Siiwuam Buimaji Dkshpanhk r. Sadiiu Awaji Par it, 


u» BvM L. U 132; SS B. 240 


786 


Lsn.SC, determination of —Possession of heir after 
doroi urination—Full proprietary right acquired by 
heir - Sale of property — Remainder-man, right of 

3§4 
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—concld. 

forfeiture of sub-letting 


- “ of palmyra trees for enjoyment of toddy 
fiuits, etc. Registration Immoveable property— 
Moveable property ■ j£)2 


of premises, portion of which is already' in 
possession of another tenant—Relation of lessee 
and former tenant—Lessee giving up entire pre¬ 
mises after termination of his lease, effect of— 
Sub-tenant 


Lease-deed — Registration. 

A compulsorily registrable lease is inadmissible 
without registration to prove the nature of lessee’s 
possession. Yurdva Venkata Reddy v. Maddi 
Veeranna, 15 M. L. T. 192 


Letters of Administration— concld. 

it was alleged that part of the property was the 
yautuka stridhan of the deceased. An issue was 
settled as to whether any portion of the property 
left by the deceased was her yautuka stridhan: 

Held , (1) that the issue as to title ought not to 
have been allowed to be raised: 

(2) that it was not necessary for the husband 

_ * ■ .. i . > there was no other 

application before the Court, the Letters of Adminis¬ 
tration should be issued to him. Nishikant Chatter- 
Jee v. Ashutosh Mukherjee, 17 C. W. N 613 


L< jI^L Pra< :^ itlone, * s Act (xviii of 

I 0/9), s. Mukhtear—Mukhtear having no 

license to practise in Revenue office-Misconduct— 
Commission of misconduct as private individual — 
Jurisdiction oj Commissioner to report to High Court. 

In the course of a Land Registration Appeal the 
Commissioner found that the conduct of a Mukhtear, 
who had no license to practise in a Revenue office’ 
had been grossly improper and fraudulent, because he 
had fraudulently transferred certain properties and 
made certain discrepant statements one or other of 
which must have.been false. He accordingly submitted 
a reference to the High Court recommending the 
Mukhtear’s dismissal: 

Held, that, as the misconduct according to the 
Commissioner’s report was committed not in 
the capacity of a Mukhtear but as a private indi- 
vidual and came to light only at the hearing of an 
appeal in a case to which he was not a party but 
only a witness, the matter did not fall within the 
purview of section 14 of the Legal Practitioners Act 
and the Commissioner had no authority to report the 
Mukhtear to the High Court. DiNEsn Chandra 
Bhattacharjee, In re, 19 C. L. J. 710: 15 Cr. L. J. 
378 746 

Legal representative —Grove-holder and 

tenant dying without heirs — House and grove es¬ 
cheating to zemindar — Zemindar's liability for 
decree against grove-holder and tenant-Execution 
of decree 

. See Will 


L i^ ers . p ^? nt (Bombay; (Amend- 

Cu;, Clm 39 —Civil Procedure Code {Act V of 
1908 ', ss. 109, 110— Application of legal representa - 
tive to have his name recorded—Rejected by High 
Court-Order interlocutory—No appeal lies to His 
Majesty in Council. 

A judgment or order in order to be final within 
the meaning of clause 39 of the Letters Patent must 
finally determine the rights of the parties. 

An order by a High Court rejecting the application 
ot the legal representative of a deceased party to have 
his name brought on the record is not final but 
interlocutory and as such no appeal lies to His 
Majesty in Council from such order under clause 39 
of the Amended Letters Patent. Gangappa Revan- 
shiddappa v. Gangappa Malleshappa, 16 Bom. L. R. 
19o 


L «tter- Patent (Calcutta', IS65, els. 



, right of 143 

Letters of Administration —Application 

by husband—Estate of deceased wife—Issue as to 
title, whether ought to be allowed to be raised — Pro¬ 
bate and Administration Act ( V of 1881,*, s. 23. 

It is not the practice of the High Court in its 
Testamentary and Intestate Jurisdiction to go into 
questions of title. 

It is sufficient under the Probate and Administra¬ 
tion Act if the person making an application for grant 
of Letters of Administration is, according to the 
rule for the distribution of the estate of the deceased, 
entitled to the whole or a part of the property and 
alleges that there is property of that nature. 

An application by a husband for grant of Letters 
of Administration to the estate, of his deceased wife 
Wfts opposed by the wife’s brother. In the application 


Letters Patent, (Madras), cL IO -Vakil 

—Professional misconduct—Suggestion by Vakil that 
he can influence Judge by improper means. 

A Vakil is guilty of professional misconduct merit¬ 
ing more than a mere warning for suggesting that 
he is in a position to influence a Judge by indirect 
and improper means. President, Vakils’ Associa¬ 
tion, High Court, Madras v. A Vakil, 26 M. L. J. 
429 

Libel. See Defamation. 

License —Right to weigh in market—Exclusive ori. 
vilege. * 

A weighman in an old market, if permitted by Gov¬ 
ernment to continue the same calling in the new mar¬ 
ket opened at a different place, does not acquire any ex¬ 
clusive right to act as weighman in the latter market 
as his position is merely of a licensee. Secretary of 
State v. Kanhai Lal, 12 A. L. J. 447 922 

Limitation —Adverse possession 521 

Amendment of plaint—Suit brought 

764 


in wrong name 


—Appeal—Failure to file copy of decree 

— Further tim > allowed for appeal—Sufficient cause 

—Limitation Act (IX of 1903), s. 9. 

Failure to present a copy of the decree appealed 
against within the time allowed for an appeal amounts 
to not filirg the appeal at all and time cannot be 
extended for the purpose of making up the defi¬ 
ciency, particularly when the appellant has already 
lost the opportunity once granted to him for doing so. 
Achhar Singh v. Nikku, 2 P. W. R. 1914; 25 P. L R 
1914 319 
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Limitation — concld. 

__-Turden of proof - Rurden of proving 

Ago to bi in g suit " ilhiu ti no —PI lintifY ft j prove his 
a Z e under 2 at d .to of institution of suit —Proof to 
be aftirinitiv ■ and cl *ar—Court reluctant t» tiro v 
out case as barred by time if suit j ist or ©quit-'hle 

4 o2. 

-_ _-Cause of action —Partition proceedings 

_ Part if referred t * civil suit -Cause of a 'tion at i ling 

by institution of i>artition proceedings -Effect of entry 
in Revenue papers -Se’eial phintiffs suing jointly — 
Withdraw d of suit with permission to bring fre*h suit 
—Separate claims—Not barred. 

The land in suic ha 1 been slio vn i i the Revenue 
Records for many years pi*t as j lint. Defend mt, a 
recorded co shir«r, apoli d to the Revenue \utborities 
f »r pari it io ». Tae plaiuti.T, who cl ii n »1 the I in I in 
snit as his s< 1 » property, was referred to a civil suit 
for declarati >n of tide: 

If eld, tint the cause of fiction arose only when the 
defendant aoplied for partition, anil the >uit was not 
time-barred bv reason of the Ian l having been 
recorded for many years past as joi it 

Where s 3 vend ol .i itiffs Ii 1 i s ie I i »i v ly, but with 
a \ i uv to avoid dufi eulr i.»s as to inisj »in let hi I with- 
diuwn the si i. with perinis io 1 to biing a fresh a jit, 
and subs^qno-rly ti ed 8'pirate claims: 

Held, that the former suit did not bit* tho subse¬ 
quent claims. Xatiiv Stxuu v. Lsiiwt Sixg:i, lGt 

P. L R. 19.4, 9) P. W. R. 19 4 4 38 

— — — of suit for aul 3 on mortgage not 
affected bv subseq lent transaction between mart- 
gag »e an l third person wh > pays oft* m jrtg.ige-debt 

— Right of priority, limitation for eufarooin?nt of 

— Purchaser of property s ibj *ct t » mirtgige— 

Right to pie id limitu'i m, when mortgagee neglects 
to recover money within limit itiou 4 >8 

Limltatio i Act (XIV of 1359), Art. 

123 — Hindu L i in — I in part ib' e estate—Widov if 
junior member - Right tt be m lintained out oj estate 
— Member can net bindli's heirs bg his com pi omise — 
Nature of willow's mainten inee — Fids to be con¬ 
sidered, when allowing arrears — Denial—Harden of 
prooj 

Tho wido v of a junior member of tho family of a 
holder ( f an impanible e*tufto is entitled to main¬ 
tenance ontef the impartible propeitv. 

It is at least doubtful whether such member can 
bind by a compromise his heirs to receive a particular 
amount as imiintemirco out. of tho impartible estate 
iu lieu of such lights as they might have independ¬ 
ently of his light to receive maiiitenauco for his 
life. 

Tho widow’s maintenance is properly such allow¬ 
ance as may keep her in a suitable con-lit im of 
comfort, w here ns tho mainienance of a male member 
rfa joint family repreM'nts at least to some extent 
Lis interest in tho property of the familv. 

In fixing the rate of arrears of maintenance to bo 
pi id to a widow it is not impiopei to take into con- 
Hlera'ion the f iet that the w id > v, during nil the 
tim i she received n> mii-uonimv, di I not borro \ 
money, h id no dilfieulv in obtaining all tin* com¬ 
forts which she nqiin-d, d, hive I I mg to d>nml 
maintenance and would bo receiving a ln n » su n. 

bndcr Aiticlo 129 of the I.imitation Act, where 
there has been no denial, there is no bar, and the 
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person pleading the bar of the Article mnst prove tho 
denial. Kaciii Yrv\ Rxnoappv Kilakxv Thola 
Udavak v Kiilandai Ayal, lG M. L. J. 303; (19141 

M. W. N. J 71 831 

Li mi i at Ion Act (XV of 2 87 7), Sca, II, 

Arts. 19, 23, 36. I2xJ-i>u»t on joint toits— 

brand, allegation o r , tube formulated definite! ig and 
i.ot met el g hinted at-Evidence, rule oj - Evidence Act 
(I of i872 *, >s. 3, 125 ProofProved", w J isproved" 
meaning of - Document —Privilege — Adverse inference 
jrom non-production when d- cument privileged - Claim 
of privilege Liability oj officer acting on reports 

— Honest' belief on reports - h indmg if explosive 

nr ti lea — Place vhere several persons have access — 
Liability o\ k.rta - Posses-ion — Explosive Substances 
Act (VI of 1908', 8*. 5, G -Airest male und»r 

Statute — hnmnteri il und'r nhut station arrest 
made if airest may be justified—Arrest under law 

— 1mm iterial whether it i oas present or nit to 

mind if'fficcr making arrest - Pleadings - Errone¬ 
ous statement in pleadings , if can overcome fact 
apparent on reroid or odmitUd —Counsel - ln» 
struct ions - Cross-ex uni na'ion — Makit g charge— 

Right of Court to ask Counsel -CouiueVs respon¬ 
sibility - Disciplinary action of l curt Reliance 
ly Court on m itt rials to be m i le known to 
pi ties at trill - Opportunity of adducing eii* 
dence—Ccunstl —Knowledge ot important Jncts— 
Propriety of accepting retainer - Counsel giting «•*»• 
dunce in ca<e in which he is ret lined - IF tether 
unprofessional conduct — General practice - Undesir¬ 
able that Counstl eny iged in case should give 
evid nee — Withholding evidence —Inference, adverse 
— Came ol action —Conspiracy - Torts. 

A suit on j >int torts, i i which the pliin’iit 
alleges that the torts of milicir.n arrest an l 
prosecution and tres.nss were onnittel by tho 
three defendants acting in conspitacv, insteal of 
by one, is governed by the one-year rule of 
limitation ountnined in Articles 19 an 1 21 of 
the Limitation Act, 1877. 

Counsel appearing in a ©as 3 ought to give 
his deposition if ho can thereby throw light 
upon the e ise. 

Per Wonlroffe and C.».r.*, JJ. — In a suit based 
upon fraud, what i* required of the plaiutiff 
i< that he should at least km v and formulate 
precisely whnt the fraud is which hi alleges and 
against whom he charges it, an I he should bo 
able also to definitely formulate in an intelligible 
wav what bis theory and sehem 3 is an l ho v 
it fits in with the facts. Charges shoul l bo 
formulated and not merely hinted a f . A charge 
may bo met but not a suspicion. Tae charge 
shoul l be put f irth in a precis? form and then 
presented in that form, an 1 not in some changed 
form, ly all honest means. 

There is but one rule of ovi lenoe which in India 
applies to both civil and crimind trills, an l that 
\s c attained in tho definition of the termi “proved’* 
and ‘ disp.oved” in section 3 of the Kvileneo Act 
The test ii each ease is would a prudent mm, 
after consul ring th» milters before hi n, (which 
vary with each easel, deem tho f »et in i^u» to bo 
proved or disprove, r In a mitrer of this kin 1, 
the conscience of thi Coait can never be boun l 
by any rule, bat that wiiic'a c juried from itself 
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to!, 0 * 1 jSme” MOiei,ti ,,,S an ‘ P, ' a '' ent CX3rc;33 of 

Where ch irges of a frau hilsnt or cri ninal 

FJSrS". rnido ;‘Z linst a P««y to a suit, it 
is n lit to l’sist that such charges be proved 

clear ly and beyond reasonable doubt, th ru di the 

rirv' 6 ,, a " ,i , eXtent of proof m ,st necessarily 

try according to the ctrcumstarrces of each cas* 

duct' 0 ‘ S t a P , reSU ' npti,,n a S ainst crime and nikconi 

dime is „ m ° re h r' U ° ,S an, ‘ ''"Probabl, a 
of The T'J f?,eatu: \ of necessity, is the force 

sLprion le,, ‘" eJ l ° ° Percjmo su ch pre- 

such h , e a ppTy\ h o ’ludia." matfcera does not > as 

When a document is iu fact privileged no 
adverse inference can be drawn from fts ’non- 
productron, for to allow this would be iu fact o 
destroy the pnvrhge. Thisrule applies as regards 
the party clrn ning privilege. A Jortio.i, where 
privilege ,s claimed by a third person, no adverse 
inference can be drawn against any party to 

in O f "*• c° nsei l uet -ce of such claim and allow, 
ante of privilege. ' 

Though seoti ,n 12 ', of the Evidence Act doe, 
i»ot. in express terms, prohibit a witness, if he 
bw willing, from saving whence he got his inform*. 

tl ° n » , both the Ensrhsh authorities from which the 
rule is taken and a consi !era f; on of the ft u id-, 
{°n of the rule show that the pr. tic.L shoui rm t 
be made to depend upon a clai n of privilege b U> r 
put forward, but that i>. is the duty of tht ImW 
apart from tl.eobj ; ct:o . t«ker, roc xolude the evidence’ 
fj°\ tlori ' .. lf °bjection is taken, ic cannot, since 
the lav allows it, be made the ground of adverse 
inferences ugmnst the witness. 

An officer is not liable who acts on false reports, 
provided that I e acted honestly in respect of them 
Where articles are found ii a house i u such’ a 
place or places as several persons living j n tbe 
house may have access to, there is no ’presump, 
tion that those articles are in the possession or 

control of any other person than tne kjrta or 
house-master. 

It is immaterial under what saction of the 
-bxplosivo Substances Act an arrest is m ide, if 
iu fact, the circumstances are su jH thit t ie Act 
justifies the arrest. The ofii ,-er ru iking the arrest 
i* entitled to call in aid any S'atute which 
justifies his aoLion quite, if respective of whether 
or not it wis present to his mind, when he 
made the arrest. 

An erroneous statement in the pleadings can 
not overcome an actual fact apparent on the face 
ot the record and admitted by too plaintiff him¬ 
self and his Counsel. 

A Co.irt is en ido l to a'k Counsel, who in cross- 
examination makes a charge, whether he mikes 
ic on instruction*, an 1 if so, on whose. Instruc- 
tion 3 to Counsel are only privileged in the sense 
o being pi otected from disclosure to the opponent. 
Jhere is no privilege as against the Court. Hat if 
0 oirt written iastrueii >ns, it cannot 

use them as evidence in the cause which is 

* 1 '!* ^' ne ^ r C)u ^ be called for then and there, 

? ^9 used alter the trial on the determination 

the question whether disciplinary action should 
t^en against the Counsel. It is not sufficient 
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even to plead instructions. Counsel l m - ft 

responsibility in thn mailer and are not uslified 

in making aenous chu.ges of fraud and crime 

unless they are personally W i fmd that there ar e 

iea>omble grounds lor putting them forward 

Whatever a Court relies on & !,oul i bo ‘nmh 

known at t:,e t.b.l to the parties so tLt ,h 

may have an oppo.tunity of adducing evidence 
or argument on the point. ence 

If Counsel knows or has reason r» i r 

lhat he will be an important «itness in a ZTT 

ought not ro accept a retainer therein. If he accepts 
a r. tuner not knowing or I a ring reason to 
believe that he uill ho such a witness hr > 
the opening or at any subsequent sta.’e I f * 
evidence is concluded it becomii apparent that he 
IS a Witness on a material q lestion of f i 
ought not to continue to appear in the case nnl T 
ho cannot retire without je pardi-iug the im ” BS3 

of his client If Counsel knows or h '‘ -- 

behove that his own professional c nducf°“ 
ma ters out of which the action arises i s ; k( 7 
to be impujued in Ilia case, he ou-i.’t no? I* 
accept a retainer. If he accepts a rataine n ,“ 
knotting or having reason t> believe th-ir hi 9 
professional conduct iu suc h matiers is I.>el r °'to 
be impugned, but finds i n the ciurse nt ,1, 1 

that it is so impugned, he ou,Z „ 0 f £* £*» 
tinue to appear in the case unless ho n 

cHent. " i ‘“° Ut je ° Pardisi ^ the i-teieds “s 

There is nothing necessarily unprofes«.i m il • 
Counsel giving evidence in a case in which ho 
ar,pears as such; and Counsel en-a-e.l in , 
are in law competent to testify w ,, , c,3 ° 

1.1 respect of which they gave thZ Wi 

occurred before or after theiv retainer. Jeno0 
Hut as a matter of aroneral nr ift-ifa if • 
desirable, when the ma ter to which Conns 1 1** Uri ‘ 
i- other than formal, that Zfid 

either for or against the party /hose ease fy 
are conducting. ~ c,iSc 

When evidence which could be produced i* nnf 
dneed, the inference ii that if produced it wm i°i 
unfavourable to the person who whhho] Is it 
I ho same rule applies to the case ot t C ; 

who ought to have been called hut i 3 not cabed 1 " 

The same set of facts cannot constitute t 
cruses of action, viz , for a tort and fur a » 
s pi racy to cause damage. The one excludes IT 
other. If a j lint tort is committed there is no 

n T)TZT 6 , recJ A ur33 t0 an y ofeonspiraer 

V. ( hntterje.-, J. - A tort, committed by several 
persons acting m concert, is n t different from 
the same tort committe I by a single individual 
A trespiss is a trespass, whether ,t be committed 
by one person or by more, and so is a n.aliciou ' 
prosecution or false imprisonment. The com- 
biaition ii suc.i cases mav be an elmnpnr i 

agrravatiui i. ths assassin oat of d im era • ■{ 

do-s not sulfi-e to make it a diffwon’t tort D 

C. W.V'lfcS M ° Hn - V DAS ’ 10 W3. H 

arts. 23, 36, 120 


„ , arts. • 136, I 37 _ 

dale certificate -Amendment-Jurisdiction o) Court 
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to amend sale certificate-Suit as representative of 
auction-purchaser for recovery of possession-Plaintijt 
to prove possession of judgment-debtor at date of sale 
— Symbolical possession, cfject of. 

A Court has an inherent jurisdiction to amend a 
sale certiiicate which incorrectly describes the pro- 
perty actually sold. 

Where a plaintiff sues for recovery of possession as 
the representative in-interest of the purchaser at a 
sale in execution of a rent-decree, the suit must be 
commenced within 12 years from the date when the 
judgment-debtor is first entitled to possession, under 
Article 137 of the second Schedule of the Limitation 
Act of 1877, if the judgment-debtor was out of pos¬ 
session at the date of the sale. On the other hand 
if the judgment-debtor was in possession at the 
date of the sale, the suit must bo commenced 
within twelve years from the date when the sale 
becomes absolute, under Article 138. 

It is upon the plaintiff to prove whether or not the 
judgment-debtor was in possession at the date of the 
sale, and ho does not discharge the burden merely by 
proof that the judgment-debtor was in possession 
at some time antecedent to 12 years before the suit. 

A delivery of symbolical possession is effective as 
against the judgment-debtor, but it would not be 
operative as against a stranger to the suit. Nasir- 

uddin u. Sayadur Rahman, 19 C. L. J. 209 8 I I 

- -art. 137 811 

--arts. 142, 144— 

River shifting course — Dobas in old bed remaining 
joined with new channel at all seasons —Grantee 
of fishery right in river—Exercise of fishery right 
in new channel — Tosscssion of dobas. 

Where a river shifts its course, leaving dobas 
in its old bod, the grantee of the exclusive right 
of fishery in the river retains his right over such 
dobas so long as the latter romain in com¬ 
munication with the main channel at all seasons 
of the year. 

Therefore, so long as the grantee has been fish¬ 
ing in the now channel, he cannot be said to 
have ceased to bo in possession of the dobas and 
if he exercised his rights in the channel within the 
peroid of limitation, Article 112 of the Limita¬ 
tion Act is no bar to a suit by him for possession 
of the dobas. In such circumstances, the plea of 
limitation would prevail only if the defendant 
can show that ho has held adverse possession of 
tho doba portions of the fishery for more than 
twelve years; that is to say, the defendant must 
rely on Article 111. and tho onus is on him and 
not on the plaintiff. 11km Chandra Chaudhki v. 
Secretary of State for India 1 


[1914 


art. 144 


1 


-art. 1 48— Mortgage by 

coivlitional sale—Term oj mortgage, ji.vcd -Mortgage- 
debt re-paid within term — Redemption — Limitation, 
whether runs Jrom end of term or from time of pay¬ 
ment. 

Ordinarily, and in tho absence of a special condi¬ 
tion entitling a mortgagor to redeem duviug tho term 
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for which he has created a mortgage, the right of 
redemption can only arise on the expiration of that 
specified period. But there is nothing in law to 
prevent the parties from making a provision that 
the mortgagor may discharge tho debt within the 
specified period and take back the property. 

A certain property was mortgaged by way of con¬ 
ditional sale in 1S30, with the stipulation that the 
mortgagor would be entitled to recover it back with¬ 
in the period of nine years on tho liquidation of the 
debt with the usufruct of tho property. It was al¬ 
leged that tho mortgage-money was paid up by the 
usufruct in eight years, that is up to 1838. In 1899 
the mortgagor sued to redeem the mortgage: 

Held, that, as the suit was brought sixty years after 
the satisfaction of tho mortgage-debt, it was barred 
bv time. Bakhtawar Begam v. Hcsaini Khan am, 18 
C. W. N. 580; 20 M. L. J. 474; 12 A. L. J. 473; 30 A. 

195; 19 C. L. J. 477; (1914) M. W. X. 411; 115M.L. T. 

389; 10 Bom. L. R. 344 355 P. C. 

__art. 179 644 

_art. 179— Fropeity 

attach ed — Encu m b ra nee cert idea t e — Ora l appl tea t ion 
to produce — Step-in-aid of execution—Limitation Act 

{IK of 1908), Sch. I, Art. 1S2 (5). 

An application by a decree-holder for au adjourn¬ 
ment to onable him to produce an encumbrance 
certificate in respect of attached property is made to 
further the execution proceedings with effect and is a 
step-in-aid of execution within the meaning of 
Article 179 (5) [Article 182 (5) of tho present Act] of 
Schedule II of the Limitation Act, 1877. Abdul 
Kadir Rowthkr v. Krishna Malamal Nair, 1 L W. 
271; (1914) M. NY. N. 503 533 

-arts. 179, 180—ip- 

pcal —Dismissal for leant of prosecution —Decree 
enable of execution, that or* lower Court —lnterpreta* 
tion of statutes —Barred rights cannot be revived. 

An order dismissing an appeal for want of pro¬ 
secution does not deal judicially with the suit and 
can in no sense bo regarded as an order adopting or 
confirming the decision appealed from. It merely 
recognizes authoritatively that the appellant has not 
complied with the conditions under which the appeal 
was open to him, and that, therefore, he is in the 
same position as if he had not appealed at all 

Where an appeal pending before the Privy Council 
is dismissed for want of prosecution the decree ot 
the lower Court is not constructively turned into a 
decree of llis Majesty in Couueil. The only decree 
which is in existence is tho decree of the lower Court, 
inasmuch as there is no decree of His Majesty m 
Council in which it has become merged. Consequent¬ 
ly, the period of limitation for executing such a 
decree is throe years under Article 179 anu not 
years under Article ISO of the Limitation Act. 

A right to enforce a decree which had beoom® 
barred before the Civil Procedure Code of lw 
came into force cannot be revived. Chaupuri Abdul 
Majid v. Jawauir Lal, 12 A. L. J. 824; 18 Bom. L. - 
395; IS C. NY. N. 983; 19 C. L. J.828; 27 M. L. J. Hi 
(1914; M. NY. N. 485; 18 M. L. T. 44; 1 

_art. ISO 644, 649 
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;&ir~ 

in the^Chilf PI Court" h ',va Sh ° uM have ceen Hied 

carelesseness of a Pleader fi!° tlle K'oss 

Court and on being- returned ^n'h *‘® D,Visional 
the Chief Court was filed u b ! P rese nted in 

of the period of expiry 

Limlt\-o t n h lcl he did P n„7‘'° nS I °! ^ 5 of the 

under the circumstances tf the case thT’ bec . i } use 
irthrc^clrT wfitht the p iDg -, th f w“* 


could. 


12 


^ taAoz/z 6e 

remdrn°H 3 3 ° f t,,e Nation Act 

mule h h an a PI )Ilca ti°n for copy 
made by the party himself. r ‘ P) 

v - Kaghuraj Gir 


Application for copy 


S. 18 
S. 18, 



1877 ), 26, 71 , a-Suvt to " i ( ° J 

Tine expired when Cod, ? P , re ^ration 

immediately on openlw Z r ^ fiUd 

limitation on ° f 

mere return of document n J “ saL to register, 

T sal nat 

5 of the fjirnitation P Aef ^'which * 8 does ™" 1 1 Secbon 

wir ^i t r on v f x ® 

on tJle particZ 1 d e a7on 10 which Pr ft 6 ^u Z d'T 

presented he should not be allowed to snffe ; , * 
Presents ,t at the eaHiest 

document*" ia a 

the ground that the executant °f n re ] " ,sfcratl0n 

is equivalent to a refusal“ti.“er' h „" h T 
words are not aH-nnliir e rJscer, though those 

&es^-!™rl= 


does not 
r> . „ should be 
t*t r DA r Pratab Singh 

209 
240 

1®%' ® L;l? l k“£'V7 ! “*• *r>!: 

power of Court to entertain J ™ ud ~~ T),he, ‘ent 
When time beyL to°ruT^ ^ 

■ An application either nf • 

creditor for cancelling on the Insol ^ en t or his 

a sale of immoveable"’property of°“tlf ° f f p ud ’ 
conducted by the Insolvency Court lnsoIvenfc 

assets of the insolvent „!i rt m realizing 

of Act III of 1907 is ZZ '"I u " 3 20 aDd 

and not by Article 166 I" , by Artic,e 181 

Act IX of 1908? ° f the lst Schedule to 

Section 18 of this Art ,•« 
its force the time for making and under 

tion begins to run only w hen° the^f *? , applica - 
first known to the applicant. fiaud becomes 

A Court has q.ii inherent nA . 
such an application. Afzal AiH" \ ° cntertai " 

P. w. R. 1914, 107 p7l R A 1914 A * AW Aw ’ 36 


debt by Manager of Kin i A — n °wledgmenb of 
other members bound # U J ° lnt fa mily, whether 

__ t ^ 429 

liability—Letter saWng'wriie/wm°"'^ ed " f ment of 
ing into account 8 " *" s, ° n afta r look. 




n6-s 0 nd-s« ! 7 S V 0 * 9 ’,f Ch ‘*’ Arts. 66, 

pensation — Breach o/ZntZdZe^Z^ 

A _• i • n ^ * 


m 


t imp 4. ^2— Appeal filed beyond 

T?™Xtr cause ~ Appiication h - ^ 

19f3 M 7hi f 2nd r of l ’ort ,tI r ment0nthe ,St °tQetohev 
t u p t na ot October was a working dav and 

ment and m th B he “ Pplication for of the judg. 

allowed by law for^ b. 7 " f m; ? de ' vithin the 

the time spent in n. '" ° f t le a PP eal and hei >ce 
excluded in P ,n obtaining the copies should be 
Urtrffnw ecmput.afr the period of limitation. 

rase them ther.^that under the circumstances of the 

of section % f , s “ ffic r ‘® nt cause” within the meaning 

delay n fi,•„° f t n the Limit ation Act to explain (he 
3 n filing the appeal. UDDiiua.Snr/rAN 874 

s - 9 319 


A suit in form of a suit for money due 
bond is in substance o «.„v } 1 e on a 

breach of contract within the m COtl ? pensatl0n for 

H6 of the LimitaSon A ct n T'Z ^ icle 

si-x years provided in that Article appliea^fh^ 
bond is registered. p P ,,es “ the 

deed h r h e e mortg^oT pfased “ m0rt = a SC- 

asard.^ mortgage - debt - ^ 

Held that such reference amounted to an 
knowledgment within the meaning of section IQ 
of the Limitation Act. Dinkar Kari Kulkvrvf 
«. Chhaganlal Xarsidas, 16 Bom L K 20^ 38 



$. 12 


874 


%=«F - nz t- 

ot the mortgagor duly authorized” within the mean 
ing of section 20 ot the Limitation Act so as to 

keepalive the debt by payment of interest on such 

debt. Alagappa Ciiettiar /•. Subkamama p.. T 1 
Thevan, 26 M. L. J. 509 ^bkamama I andia 
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Limitation Act-(ioos)— cont«i. 

__ s. 20— Payment oj intercut — 

Burden of proof—Limitation 

Under section 20 of tho Limitation Act the pay¬ 
ment ot interest must bo proved to have been mane 
either by the debtor himself or by Ins agent duly 
authorized in this behalf. Hamciiani.ua Singh 

Durga Devi 

_ _ _s. 28, Sch. I, Art. 44- 

—Suit by minor after attaining majority for parses■ 
sion oj land sold by his guardian tim ing his minority. 

Where the mother of certain Hindu minors, acting 
as their guardian, sold certain grove lands belonging 
to the minors during their minority and the minm* 
brought a suit for possession of the grove lands nioie 
than three years after attaining majority but within 
12 years of the sale: 

Held, that under the provisions of section 23 and 
Article 44, Schedule I, of Act IX of 1 D 0 S, the claim of 
the plaintiffs oecamo extinguished three years after 
their attaining majority. Musam mat Shkona t \\ \ w 

Siieoraj Singh, 17 O. C. 52 40o 

_art. 44 406 

-art. 49 I 74 

- arts. 61, 120 -Limi¬ 


tation, when right to sue accrues 410 

-arts. 62, 131— Suit 

to recover arrears of jagir income wrongfully re¬ 
ceived by dejendant from thir*l persons - Limita¬ 
tion - Article 131, applicability of. 

The claim was to recover from the defendant 
six years’ arrears of jagir income, which, accord¬ 
ing to tho plaintiff, he was entitled to icceive 
as jagirdar from the la mbanla rs of the jagir 
village, but which had boo ) wrongly received 
and appropriated by the defendants : 

Held, that the suit was governed by Article 
02 of the Limitation Act, and the plaintiff 
could only recover the jagir moneys received by 
tho defendants for the three years immediately 
preceding the date of the suit. 

Article 131 of the Limitation Act would not 
be applicable to a case unless it was proved 
that more than 12 years before the institution 
of tin. suit the plaintiff expressly demanded from 
the defendants the enjoyment of his right and 
was refused. Kiri'A Ham v. Jai Ciianh, Id I* 
W. K. 11)14; 140 P. L. H. ID 14 445 


bond — Waiver. 


-art. 64 

— art. 66 

— art. 75 


779 


/ nstal meat 


A bond payable by instalments contained the pro. 
vision that in default of payment on due dates the 
whole amount with interest shall be payable- 

Held, that the creditor was not compelled to sue 

for the whole am.it on default of any one insta 1 - 

meat only and u us, t hereloi e, competent to sue for 

any instalment due within the period of three ve-n • 

830 


Hoiira Moti Ham r . [ A i. Khan 

---— art. 106 


360 


Limitation Act-(ioos) -concld. 

______ art. 1 13 

____art. I 16 

- --art. 116 -Suit ftor rent 

— Registered document. 

% 

V suit, for rent under a registered document is 


r-» 

V. 


(1014) M. 

w. 

N T . 323 


753 

— art. 

120 

410 

— art. 

131 

445 

— art. 

131- 

Recovery of 


MU ; - 

for declaration, whether made or n j. 

Article 131 of Schedule I of the Limitation Act 
applies to suits brought to recover sums duo under a 
periodically recurring right {a . whether there is a 
prayer for a declaration that the plaintiff is entitled 
to such a right and (6) whether there is no such 
praver. Manayikkama '/.amorin Kaja Avekgal of 
lAihTi r. Achi-tiia Me non, M. W. N. 228; i5 

M. L. T. 220; 20 M. L. J. 377 806 

- -- art. 134 — Foreclosu re 

deeret —Puisne mortgagee not jmrty -Suit for sale 

bu puisne mortgagee—Transferee from mortgagee— 

Transferee of property cannot plead Article 

134. 

A piior conditional mortgagee brought the suit 
on the basis of bis mortgage without impleading 
the puisne mortgagee as a party to the suit 
and after foreclosing the pioporty sold it to the 
defendant. The puisne mortgagee then brought 
the suit for sale of the property on the basis of 
his mortgage : 

IL Id, that the defendant could not plead Arti¬ 
cle 131 of the Limitation Act, as his position 
was not of a transferee from a mortgagee but 
that of a transferee of property which was sold 
as tree of incumbrances, although it was subject 
to a mortgage charge. Mi nna I.ai. c. Munno Lal, 
12 A L. .1. 457; 3d A 327 

--arts. 142, 144 


art. 166 
art. 166 


to set aside sale 


-Application 

251 

397 


771 


-art. 181 

-art, 182 (5) 

Limited Company Person—Liability of, to 

be convicted and punished 689 

Local Self-Government Act (III B. 

l. of 1885) — B r .da irs — District Zionrd Roadside 

!■' >d, e-.cre lehment on - Acquisition of right by Pis - 
/' •’rd over land adjacent to road, how to bn 

%' 9 

7/:duV. 

A Di-tiut lb ard can only take action and acquire 
lui.t ovi r a •'!]?. iar's land adjacent to its rood under 
Act 111 U t . of 1»5. 

^ lieu* some accused were connoted uuder sec* 
t" ns 15 and ID of the District Hoard Bv-laws for 




Voi. Xxiii] 


Local-Seif Government Act— condd. 

'.laving encroached upon and cultivated laud claimed 
b} the District Board to be their roadside land from 
which its olhcers had been taking earth althr,,, u 

there had never been any formal acquisition of the°se 
lauds by the District Board: 

fWu th n the couvictio ' 1 ra «st be set aside. Jaoo 

* u m r» STrir 0 oi "- 15 %% 

Surma Town and Village 
Lands Act (IV of 1898;, ss. I 5 ?f f, 

** 961 

5£ y Jl oli ?e A ct (III of 1888), 

. * , 5 ’ Gambling — Gaining materials 

Ji.und on premises — Presumption. 

Ihe presence of cards, counters and so-called hundi 
i oxcs on the premises is a strong presumption that 
ills used as a common gaming house and the owner 

o id when he makes a profit out of it is presumed 
to keep a common gaming house and the persons 

ahcon °. n \ he Sp0t are ^ ailty of S a,ni “£> the 

ub c nce °t rebuttmg evidence. Desikaciiari a. Em- 

IkKOK |008 

1Y, l7 d 9 raS | CiviI RuI ^ of’p/actice!^ 

f, 9 C V -Execution -No process issued — 
Jloneg paid into Court by judgment-debtor , whether 
money realized by the application-Civil Procedure 
Code {Act XII of 1832), s. 295. 

Payment into Court by a judgment-debtor of the 
dccieo money, without any process having been 
issued on the execution application, is money 
leah/ed by the applicaDion ,, within the meaning 
ot rule 2/9, clause 0 , of the Civil Rules of 
iiactice, though it may not come within the 
terms or section 295 of the Code of Civil Pro- 
cedure, I« 82 . Uthami Chettjar v. Juttu Naua- 
swami Iyer, U914, M. YV. N. 3U9 241 

Madras District Municipalities 

ss - 10A , 39A, 

and — Complaint by Secretary , with¬ 

drawal of—Municipal Council -Cnminai Procedure 
Code (Act V of ld9d), s. 243. 

It is not open to a Municipal Council to with¬ 
draw a complaint duly instituted by the Secre¬ 
tary of the Municipality under section 213 of the 
District Municipalities Acc. Paramananda Nadar 
v. Karunakara Doss , 15 Cr. L. J. 2J9 507 

--s. 39A 507 

60 — District 
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™-l r c* S District Municipalities Act 

Parity upoa those residing within the Municipal 

ministratfve^and ^ tu e “ ^ ^ 

Sessions Judge has got to perform * D ' s “‘ ct aud 

CuddaTore ^iS, »' 

paid profession tax there : Jkociaikanal and 

Held, that he was not liable to mu n * 
again at Cuddalore and could claim the ^ T 
ol section 60 of the District Muni • r - beneht 
Hsnhv Moberly u. MnN.mel L Cm scn P n ACt ' 
lohe. ( 1914 ; ii. w. s. m L ‘ NtIL OF CuDM - 




S. 60 

n/i ss ‘ 268, 280 507 

i a 903 a ;fs. E 3 States Land Act (I of 


of waste land as ^ ^A)-— Grant 

sdsH 7;::; 

In a suit brought bv an j 

Court to eject tenants ‘from hnds^wl 'h * ° lVil 
•eternal waste” on the duto ' of 1 n ' as ari 
burden cf proof in order V ° f , 1 J e ," ranfc > the 
of Civil Courts is on Hip °'I Sfc t ^ e jurisdiction 

the grant was only of Lind reunite and ^h 7i ^ 
dans only an “estate-holder” withn Thi ^ 

of section 8 , clause (2) (a) of H,rv/ ™ ean,n 2 
l and Act. The presum ntiVin if Madras E ^cs 

is of a grant of both ‘ warn ms. ^Yogoti'ch^^ 0 ^ 
u - Puttu Ramadu, ( 1914 ) aj. \ y . n. " 

_ ~" s - 3, cl. 2 



- — - -- o OO) UD —Ulbiruj L 

and Sessions Judge of Cuddalore—Slag for over 
6 J days in Kodaikanal—Payment oj profession 
tax in Kodaikanal—Liability to pay in Cuddalore. 

Section 53 of the District Municipalities Act 
distinguishes two classes of persons 

(a) salaried persons holding offices or appoint¬ 

ments ; 

(b) persons exercising particular avocatious. 

Tne word “holding” does not necessarily involve 

any suggestion of discharging duties connected 
with the offices or appointments. 

Pne cause of liability is participation in the 
benefit and convenience conferred by che Munici- 

m 


Estate” meaning of-l na Tn of^n, t f/' i f 

Lan" -sta a r s-**- 

inamdar and the tenant has " 0 t the n ‘ lnd,or<I 18 

pancy light, will not bring th°e hmm fanrU 30 vn- 000 "' 
definition of an “estate .” 0 *” lanc, s within the 

the A w^TlJ'or wMcrwili^ had^ot" gjf °' “ ViI,a ".°> 

inam, do not form part of an estate xriJ , ?r anted ln 
ing of section 3, clause 2 (d; of the Pstit meau ‘ 

The Civil courts do not lose inrtd.ctin LaUd Act ' 
suit for rent brought by an inamdar unlessTt IP" t “ 

shown that the inam lands come within the definiH 
of estate or part thereof e aetlni tion 

KOWTHER , MOHa! '' a «BAL u. DAVOOOSA 



_ 

to compel acceptance of vattJ-fliL^ Suit 

Court-Jurisdiction P a "«-Kevenue or Civil. 

I 13 


(2) -Inferior proprietor , holding^nd^ \C U ^" C E 
ditions Land-holder —Co wledar mhptf* 1 **? 1 C ° n * 
Wasteland. XT ' whel, ^r tenant - 

An inferior proprietor holding an estite j 

“Missal” is a land-holder under seccfon A “ nder a 

of the Estates Land Act. i 5. 


f 

t 


■ * 


i 
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Madras Estates Land Act-contd. 

A Cowlcdar under an inferior proprietor, whose 
cowlc provides that he is to be placed in possession 
of the lands, that he is to pay the hist due to Govern¬ 
ment, that he is to boar the charges of establishment 
etc, that lie is to act subject to “Missal” condi¬ 
tions and pay the inferior proprietor a profit, is not 
a tenant but one merely dealing with the land on 
behalf of the inferior proprietor. 

The provisions of section 3, clause 7, sub-clause 
(2), apply only to a letting after the passing of the 
Act. Tun no la Mallanna v. Gottu.mukkala Kama- 
haj u, ( 1914) M. W N. 345; 15 M. L. T. 401 531 

-SS. 5, 52, Cl. (3) — 

Madras Local Boards Act (Mad. Act V of 1884*, 
s. 73—Pattah, when comes into Jorce — Paltah under 
old Act—Land cess--Tenant, whether liable to 
pay full cess —Rent, whether charge on produce in 
hand of purchaser. 

Under section 53, clause (3), of the Estales 
Land Act, a pattah tendered fora particular fisl i, 
comes into force in that lash, unless a pattah 
previously tendered for more than one revenue 
year is in force on that date. 

Where, therefore, the previous pattah tendered 
was under the old Act and as such did not 
enure beyond the fasli for which it was tendered, 
the provision of section 53, clause (3), would 
not apply and the new pattah would become 
effective at once. 


Under section 73 of the Madras Local boards Act 
a landlord can claim only half of the land cess 
from the tenant and, therefore, a provision to 
pay the full land cess cannot bo inserted in the 
pattah. 

Section 5, claused), of the Estates Land Act 
provides that rent shall be the first charge upon 
the holding and the produce thereof, therefore, a 
provision in the pattah to this effect is superfluous. 
The charge does not extend when the produce 
has passed into the hands of a purchaser. 

Sankarnami mamool is not part of the rent 
and a provision in the pattah to pay it cannot 
bo allowed. Vaddadi Jaoannadma Hhudati Df.o 

GaUU V. KadOALA A 1*1'A LA SWA M V 576 


~ SS. 30, 

mu tation of rent Discretion — enhancement of rent 

— Limit of enhancement—Not applicable to' com. 

mutation. 

In fixing cash rent in commutation of grain 
rent., the Collector need .not confine himself ti 
the considerations set out in clause (3) of section 
40 of the Act. 

The limit prescribed i„ section 30, clause (1' 
(e), of the Estates Land Act for enhancement ol 
rent does not apply to the commutation of rent 
fixed under section 40 of that Act. Ohku.akko.i 
Udavan r. II. 11. T11 k Pa inch or Akcot 

_ ^ 98 d 

s - 40 98d 

57C 


-s. 52, cl. i3) 


Art. 8 -A) 


s. 60, Sch., part A. 

o, rent-Limitation-. Lunc run. 


CASES. t 191 * 

Madras Estates Land Act— concid. 

from end of fasti—Suit for possession —Limitation not 
sa ced. 

For a suit for arrears of rent under the Madras 
Estates Land Act limitation begins to run from the 
end of the fasli, when, in the absence of any contract 
to the contrary, the rent becomes payable. The 
pendency of a suit for possession doe3 uot save the 
limitation for the rent suit. Bhavaraju \ rnkata 
S c bba Kao v. Yenumcla Mallu Dora, 1 L. W.-43S 

942 

_.__SS. 73, 212 — Penal 

provision not exclusive —Penal Code (Act XLV of 
IfcG'V.s. 424. 

The penal provisions of the Estates Land Act, 

I of 1908, are in addition to, and not in substi¬ 
tution for, those contained in the Indian Peual 
Code. Where, therefore, an act is an offeuce 
under the Penal Code, but not punishable under 
the Estates Land Act, the accused can be tried 
for it. Siv A NUI*ANDlA Thbvax, In re, 15 Cr. L. 

J. 295 503 

--ss. Ill, I 15, 189, 

213 (3) — Sale — Declaratory suit to set aside 
sale — Jurisdiction of Civil Courts — Bengal Ten - 
ancy .let (I ‘III oj 1885 , s. 119. 

A suit for declaration to have a sale, under 
section J11 of the Estates Land Act, declared 
void is triable by a Civil Court and not by a 
Revenue Court. Chidambaram Pillai v. Mutham- 


mal, 1 L. W. 414; 15 M. L. T. 340 524 

-ss. 115,189 524 

-s. 212 503 

-s. 213^3) 524 

-Sch., part A, Art. 

8 942 

Madras Local Boards Act (V of 
• 1884), s. 73 576 


Maintenance. See Criminal Procedure Code, 

s. 488; Hindu Law. 

--, rate of. See IIixDU L aw. 

Malabar Compensation for Ten¬ 
ants’ Improvements Act (Mad. 

I Of 1900}, SS. 3, 5- Mortgag # by Jenmi 

— Land leased alter mot tgage—Improvements by 
tena nt — Compensation on eviction by purchas¬ 
er. 

" here, after mortgaging his land, the mort¬ 
gagor leases it out to a tenant, and that tenant 
in the bona fide belief that he is in possession 
us a tenant” effects improvements on tho land, 
he is a “tenant” within the meaning of that 
term in section 3 of the Malabar Compensation 
ter IVnants’ Improvements Act; and, therefore, 
i' entitled to claim compensation under section 
'4 Act 1 of 1900, even from a purchaser in 
ex.vution of the mortgage deoteo who tries to 
e\ iet him frnn the land. CllURlVAVl KanaraN t\ 
1 IIVII vu VI Oiinu riiA, 20 M. L. J. 1$3; 15 M. L- T. 
H9. (19U) M. NY. N. 221; l L. W. 160 321 

--s* 5 321 
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Malabar LaW-Urulans— Delegation oj aliena- 
tion of powers —Custom — Proof. fl 

Orclma 1 ]^, the powers and duties of the office 
of Urulan a.e incapable of alienation to a 
stranger or delegation to an agent. But if such 
a custom is set up and strictly proved it mav 

be 1 ecognised provided that the alienation ov 

delegation is strictly confined to 

limits M 1V v,,v vf < - uuuucu to its narrowest 

limits. Manman iNamruokipad v. Agniharmav 

^UMRUDKIPAD, (1914) M. W. N. 251; 15 M I T 

141 

Malice— Damages, measure of 3 

Market-value. See Land Acquisition Act. 

^^****^^ D/'Crte/t of contract of maiTiage — 
Damages - Suit maintainable. 

Damages for the breach of a contract of marriage 
may be awarded to a man. 

Between Burman Buddhists a suit by the man 
Mill he, unless it can be shown to be forbidden by 
the Burmese Buddhist law. 

T i° ^P 0 “ d e“t sued appellant for damages valued 
at its. 200 for breach of contract of marriage and 
was awarded Rs. 80-Rs. 13 being loss incurred 
oy him over purchase of furniture for the 

marriage and Rs. 17 for injury to his reputation 
in public. 

. Both / ides appealed and the District Court 

increased the damages to Rs. 20 for the furniture 

anu its. 30 for injury to his social standing and 
reputation. ” 

.The defendant on second appeal urged, inter 
acta, that there was no evidence of actual loss over 
10 ™rniture or of actual damage owin" to 
alteration of his social condition or reputation: ° 

Held , that there was no evidence of actual loss 
having been sustained by reason of the purchase 
o the furniture, much less of what the amount 
o that loss was, and that, therefore, thero was 
nothing to base the fiuding of either Rs. J3 or 
Rs 30 upon. 

Held, also, that there -was nothing on the record 
to indicate that the plaintiff had suffered injury 
ei her to his social standing or to his reputation, 
nor any evidence indicating any measure of damages 
for such injury. 

Held, further, that the fact (hat a man had 
meiely become the butt of his acquaintances’ jests 
or had experienced a feeling of shame, did not 
constitute an injury for which damages could be 
awaided in a suit of this nature. Ma Ngwe Yin 
1>Iaung Po Taw, 7 Bur. L. T. 14 
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"leg,*!?/?? 7 IMa '‘ kS Act 

Merger, doctrine Of-.Intention-Benelit of nnr 
son in whom tie two estates have become rested- 
Iransfer of Property Act UVof 18«',s. 101 


(IV of 


V. 


Leases created prior to rvf t r 

of P-onprfir \r „ 1 bSID ^ ot Iranster 

ter sr 

SpeeiUed Wund.rip. - Ormthi »t „„„ f„"“ "gj 2 

m S"tZSJ‘ ts - c ~w, „/ 

Mesne profits may be aivaided to a eo 
suing another co-sharer for recovery of - ,er 

Of his (plaintiff’s; share in a ce/tain io.nf 
perty, if there has been an ouster The 
excess of enjoyment does not in i ta e,f umoantT 
an ouster. n the absence of ouster, meTne Ln 
hts cannot be given. Goha Ohand Ciiatterjvv 
Keshaii Thunder Khoivas 122 

~Von ’ ' vhether ca, ‘ b ° claimed in parti- 

264 

Mi nor —Guardian —Bond for ancestmJ i c* 

cuted by mother as guardian of minor son - Liabdlt ' 
of son or mother. liability 

Where the mother of a minor son executor! o i , 
purporting to be on behalf ,f the minor 1 / b ° m1, 
debt of his deceased father bv instalm,. t H 
did not describe herself as his guardian: t3 ' b,lt 

Hel l > ( l ) that the son was liable for t h« ™ 
ment of the debt as it was his pious ohlitmt’ P d ) r ' 
that debt and as it could have Ten recoded & T 
creditor out of the assets in his hand; d 1 ,e 

l 2 > that no decree could be oiV«n 
mother. Siva Narayax Ghosh Kama kiiva‘(Diose° 

Mirasi tenure-Zbingieput District - if / 77 

ram — Thunduvaram — Kudiiuram - KudDnl™' 
right, meaning of — Ullkudi Pauakar-sfn, 1 V U 
-Inamdar-Mirasidar also ancient fnaZarl"^ 
sumption Ek ibogam Mirasidar—Shrotriam 
granted to Mtrasidar in 1832, whether “estate” 

Mischief. See Penal Code, s. 426 1 13 

Misdirection. See Charge to Jury. 

Misrepresentation. Sec Contract Ut 

S I l. w f 


Muhammadan marriage — Proof of require • 
ments of valid marriage—Suit for restitution of con¬ 
jugal rights. 

M a 8U *^ ^° r res fcit ,u ki ou of conjugal rights by a 
uhammadan husband against his wife, the plaintiff 
must establish the requirements of a valid Muham¬ 
madan marriage. 

Where in the judgment of the lower Appellate 
ouit it is not stated who gave the consent on behalf 
the infant girl: 

Held, that the judgment was defective. ITanu 
btlEIK,J v - JuK-io Sheikh, J9 C. L. J. 216 92 I 

i whether obligatory. See Hindu Law. 


See Bengal Tenancy Act, 


missal conditions, inferior proprietor h m 

ing under-Land-holder propr.etoi, hoW. 

mitakshara. See Hindu Law. 

Mokarari lease. 

s. 67. 

bee Pardahxashin lad 

— ——Consideration-Mortgage withou .1 conn, 
deration is inoperative. 

A mortgage without consideration is a nullity and 
therefore, inoperative. It creates no charge on /hi’ 
property and cannot be enforced against a 3J h 
sequent purchaser. IT am asiva.hi Chet r. ar t. Scsulal 

ltEDDIAlt 

805 
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mortgage —contd. 


_ Decree for recovery of money due under 

mortgage, not satisfied —Subsequent suit for silo of 
property, whether maintainable 429 

Evidence —Proof of copy from registra- 
tion—Fixed-rate holding — Subtenancy in sir hold- 
ing —Acquisition of fixed rate holding—Land mort¬ 
gaged by sub-tenant of sir— Mortgagee continuing 
in possession, effect of 804 

Immoveable property— Rights and in- 


---— i ■ » — 

tcrests of grove-holder in grove - Registration 

by Jenini — Land leased after mortgage 


- — j * 

— Improvements by tenant Compensation on evic¬ 
tion by purchaser 


- Limitation of suit for sale on mort¬ 
gage not affected by subsequent transaction bet¬ 
ween mortgagee and third person who jxii/s off 
mortgage-debt— Right of priority , limitation for 
enforcement of—Purchaser of propeity subject to 
mortgage—Right to plead limitation, when mort¬ 
gagee neglects to rccorer money within limita¬ 
tion. 


Where a puisne mortgagee, who had paid the 
amount due on a decree for sale obtained by 
a prior mortgagee, brought a suit for sale on 
the basis of his mortgage and claimed priority 
as against intermediate mortgagees in respect of 
the amount spent by him in redeeming the prior 
mortgage : 

Held , that the suit, in so far as it sought to 
enforce the priority, must be governed by the 
same rule of limitation as would have applied 
to a suit by tin; prior mortgagee. 

The period of limitation in respect of a suit 
for sale on a mortgage cannot be extended by a 
subsequent transaction between the mortgagee 
and a third person who pays off the mortgage- 
debt. 

If a person purchases property subject to a 
mortgage and the mortgagee allows his light to 
recover the money to bo lost by lapse ol time, 
the purchaser is not debarred from taking ad¬ 
vantage of the negligence of the mortgagee ami 
raising a plea of limitation. Dkih'IY Commissionk.k, 
Lucknow v. Sukiinandan, 17 O. C. IIS 448 


- Pardanashin lady — Mortgage by iudv 

and her brother—Property solely of lady -Extor¬ 
tionate bargain —(lross advantage taken of unpro¬ 
tected position of lady — Moi tgaged propert y -Con¬ 
dition— More property to be considered subject to 
mortgage after partition of mortgagor’s share 

642 

- Payment oj debt by mortgagor to one. 

of several co-mortgagees , whether vaiid discharge 
of debt. 


The payment of the mortgage-debt to one of 
several co-mortgagees, without the concurrence of 
the others, is not a valid discharge thereof. 

Ra.MJIT V. Kll KMC II AND a 


-Rateable contribution. principle of 

Determination of proportionate liability by C.mrt 


-- Subsequent 

• nortgage —Intention to 


339 

mortgagee redeeming , or 
keep prior mortgage alive. 


IYlOrtg'ag'C—contd. 

Where a simple mortgagee of certain property 
paid a prior mortgagee of a portion of the property, 
but the mortgagor and not the simple mortgagee 
took possession of the portion thus redeemed: 

Held, that the intention of the simple mortgagee 
was not to keep alive the prior mortgage for his 
benefit. Hah Narain v. Hah I hasad, 12 A. L. J. 4/U 

827 

_ Suit by first mortgagee without making 

second moitgagee party— Purchase by first mortgagee 
— J'urchase by second mortgagee in suit on his mort¬ 
gage previous to purchase by first mortgagee—Whether 
first mortgagee entitled to possession subject to second 
mortgagee’s right to redeem. 

A first mortgagee, who has bought the mortgaged 
property in a suit upon his own mortgage, to which 
suit the second mortgagee was not a party, is en¬ 
titled to possession ns against the second mortgagee, 
though the latter had previously obtaiued possession 
by a sale under his own mortgage, as ho is merely en¬ 
titled to redeem the pi ior mortgage. Chhatttr 
diiari CiiowmiuRY v. Gaya Prosad Sinuu 791 

- Two mortgages on same property — Decree 

on second mortgage —Sale in execution — Purchase by 
mortgagee —Judgment debtor sold pent of mortgaged 
property to other persons in presence of mortgagee — 
Decree money paid to mortgagee-purchaser — Satisfac¬ 
tion entered by moitgagee—Pale set aside - Suit by 
mortgagee upon first mortgage — Right of mortgagee to 
sell port tin oj mortgaged property sold to other persons 
— K stop pel — Sot stating first mortgage in sale pro¬ 
clamation — Mis rej presentation. 

The defendants Nos 1 to 4 executed a mortgage- 
bond in favour of the plaintiffs. A subsequent mort¬ 
gage was executed by those defendants in favour of 
the plaintiffs on the same property. The plaintiffs got 
a decree upon this second mortgage and put the pro¬ 
perty up for sale. The property which consisted of 
21 bighas of land was sold and the plaintiffs purchased 
it and obtained possession. The defendants Nos, 1 to 
4 made arrangements with defendants Nos. 5 to 10 
to sell to the latter 15 bighas , out of the 21 bighas 
moi tgaged, for Rs, 1,000 and out of this money, 
Rs. 958 odd were paid to the plaintiffs, who were 
present, in satisfaction of their decree. The plaintiffs 
certified satisfaction and allowed the sale to be set 
aside. The plaintiffs then sued on their first mart* 
gage-bond and sought to make not only the lands 
remaining in the hands of defendants Nos. I to 4 
liable but also the 15 bighas which had passed iuto 
the hands of defendants Nos. 5 to 10: 

Held , (1) that it was open to the plaintiffs in the 
present suit to proceed only against the mortgaged 
property remaining in the hands of defendants Nos. 1 
to 4; 

(2) that the plaintiffs could not bo barred by estop¬ 
pel merely by reason of their not having stated 
m the sale proclamation that there was a prior 
incumbrance; 

(d) that as the plaintiffs kept silent as to their 
prior lien when part of the property was sold to 
defendants Nos. 5 to 10, they were guilty of mis¬ 
representation. uud, therefore, they could uot touch 
t be part of the property sold to those defendants- 
Avar Tramaniok v. Mehrulla Sardar, 19 C- L.J. 59(4 

426 
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0 _ Usufructuary /Vo t to bp redeemed before 

eo years -Not ini olid in absence of fraud or duress 
— Redemption. 

The mere provision in a usufructuary moi tirade that 
the mortgage would not be redeemed before the 
expiry of 35 years from the date of the mortgage is 

not hard and unconscionable in the absence of fraud 
or duress. Daethawan Si xgh v. Amardeo Singh, 12 
A. L. J.492 


” Usufructuary mortgagee pre-empting 

equity of redemption — Possession neither claimed 
in suit nor obtained in execution, effect of 


Void—Personal covenant to compensate 
mortgagee, whether enforceable 602 


lYJortg-agre — contd. 

ffeM that the auction-purchaser could not avail 
of the Court s notification as to only half of th« i: 
over the property purchased by hirn, for the Court in 
execution-sales gives no warranty of tiile Pahas 
Behari Lal ». Baciiciiu Sixgu, 1 O L. J. 50 871 

T— by conc *ltionaI sale -Term of 
moitgage Uxed—Mortgage-debt re-paid within 
term Hedemption-Limitation, whether run* from 
end of term or from time of payment 355 

^ndUU-E'So? % "rnortsage^decree—-Sale T 

Zroe" m " M SUbj>Ct C ° of lent. 


-bond 


. against two defendants_ 

f. 3a , 6 b3 ’.°? e defendanl - to decree-hold f or 


•It • * -- 

paid to assignee —Cancellation of assignment -Notice 
of cancellation—Assignment treated by mortgagee as 

void—Inter-pleader suit , whether mortgagor bound 

to bring. 

Where a mortgagee assigns his rights under the 
mortgage-bond to another, and gives notice of such 
assignment to the mortgagor, the latter is entitled to 
treat the assignee as the person to whom payment 
should be made, provided that before such payment 
he assignment has not been cancelled. 

, A notice cancelling such an assignment, in order to 
be effective, should at least signify an intention to 
bring a suit to cancel it. 

A. decree, subsequently obtained, setting aside the 
assignment, speaks only from its date, and does not 
effect payments previously made. 

W here the mortgagee does not deny the assign¬ 
ment but only treats it as one entiiely void and of no 
effect, the mortgagor is net bound to bring an inter¬ 
pleader suit to make the mortgagee and the assignee 
interplead between themselves as to their respective 
nghts under the assignment. Vexkatasubbaiyar v. 
Scbbarathixam Aiyar, 1 L. \\ r . 419 ; 15 M. L. T. 331 ; 

27 M, L J. J34 607 

% 

--by conditional sale— Fore- 

closure Post diem interest—Interpretation oj dccu - 
ment — Mortgage lien - Decree for Joreclosure against 
auction-purchasers oj moi tgaged property -Execution- 
sales , whether Court gives warranty of title in. 

In a foreclosure suit based upon a mortgage by 
conditional sale, containing the stipulation to the 
effect that if the principal with interest at the 
stipulated rate was not paid by the date on which tho 
period of the mortgage expired the mortgage was to 
be foreclosed in lieu of tlie sum so due on that 
particular date, the mortgagee claimed interest for 
the period subsequent to' the date on which the term 
of the mortgage expired: 

held, that on the true construction of the document 
the mortgagor was liable to pay post diem interest 
so claimed. 

A certain lieu was legally enforceable as against a 
certain property. The property was attached in 
execution of a decree, but the Court ordered only half 
ot the lien to be notified, and the auction purchaser 
bought it subject to this half of the lien. Subsequent¬ 
ly a suit was brought for the enforcement of the 
whole lien on the property thus purchased: 




both, wliether competent * eiS ° 1 ^ 1 t,CClee a ^J£^ 

Direction in 


application shall be in^ta'i^Tag^ ^oL T 
ctner thin mortgaged property , whether P legal ^ 

x 7 xi/::T re coje (Act v ^ o. 

A Court cannot direct in a morCm^ 

!l“* no application against property nther than » 
the mortgage.! property shall be entertain i 
lhe question whether it is open to the ' 

holder to proceed against property other tU' 
the mortgaged property is one which should t" 
left to be determined when an application T 
any, under Order XXXIV, rule 0, is nZe fn ,T 

BAR BAUR r. (Ill A X DI (J HA RAX HaI.DAR gQy 

~ZiZee. Execution — Satisfaction of part 

B obtained a decree on foot of a mort~n<* A . 

T and L. In execution of another doored V* ”' unsfc 
in lhe property was put up for sale; IJ aonl ild n 
half of the money due under his decree was a 1 * at 
on Ts property which was being put up f„' r 
himself purchased 2 s property: H ,l 0 ** 

held, that under the circumstances /?’. ,i 
must he deemed to have been satisfied to the cneut 
of one-half. Balivant ^ixgh v Chet Sixgu 843 

n • * • T ~n interest — Contractual rate — 

Discretion of Court m awarding less than l 
traded rate. n ^ n r <"‘- 

The date referred to in Order XXYrv . 1 
is the date fixed by the Court for chj’uav ° 2 ’ 
of the money by ttie defendant to th » 

T..e clear meaning of the rule isthattheCn ' 
must ascertain the amount due on v. rt 

up to the date mentioned. J he amount ZTll 

according to tne coatract between the 
unless tne Court for some legal reason sees ^ 
to interfere with the contract as to the rate of interest 
lhe only s-ction of the Civil Procedure Jode 
which gives any discretion in the matter of 
terest to the court is section 34 Tni« - . 

applies to decrees for the payment of , n one°y 
and does not, m any way, permit the Con, "To 
reduce the interest below tne contracted ra ° 
when taking the accounts and making the ,1 
as provided for by Order XXXIV kTT Ue 
Kauh u. Sham Narain Singh, 12 A. L. J. 28 

88 
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Mortgage- conoid. 

_-dCCKCC — P(r<onnl decree — Decree- 

holder ulun entitled to ptocccd against person or 
other than mortgaged, property of mortgagor — 
Civil Procedure Code (det V of 1908), O. 

XXXIV, r. 0. 

The holder of a mortgage decree is not entitl¬ 
ed lo proceed against other than the mortgaged 
propel ties of the judgment-debtor unless the 
latter has no saleable interest in the property 
n ortgaged. 

A mortgage-decree which directs payment be¬ 
fore a fixed date and in default <f payment 
orders the sale of the hypothecated property, is 
a personal decree and the decree-holder can 
proceed against the person and other property 
of tlie judgment-debtor without obtaining a dec 
ice under Order XXXIV, lule 6, of the Civil 
Procedure Code. Pfriasami Kone r. Mutiiia Chkt- 

tiaR, lb M. L. T. 232 515 

_Preliminary' doirte executed 

— No objection by judgment-debtor —Not open to 
parties to plead subsequently that there was no 
executable decree - Res judicata 390 

- deed — Fictitious entry—Registration 

637 

-Suit Estoppel — Defendant setting up 

permanent tenure created before mortgage- Deoieo 
that defendant, subsequent incumbrancer, could 
redeem — Defendant, if estopped from settingup 
tenancy before mortgage— Improvement by tenant 

— Fixtures--Right to remove after determination 
of tenancy — Equitable right- Benamdar defendant 
in mortgage suit, estoppel against, whether binds 

homtieiaiy 762 

Mortgagee in possession, right of, to recover 
expenses incurred in suit to recover arrears of rent 

— Act of management 456 

Muhammadan Law - Gilt , esse n tin I s of — 

Possession—Presumption —Father—Gif I of corpus — 
Son - Life-estate in produce reserved, eject t>l. 

Where u gift under the Muhammadan Law is the 
subject-matter of a suit, it is n«pessary to consider 
its validity under two aspects, viz., whether the 
transaction is permissible under that law and, if so, 
whether the requirements of tlie law for giving effect 
to it have been fulfilled. 

In considering what is the exact kind of possession 
tint must be required to complete and effectuate a 
particular gift, two things havo to he eomilered, 
firstly, the nature of the subject of the gift, or when 
th(< subject of the gift consists of lights in or over 
some object, the nature of that object or thing 
as well as of the lights themselves, and secondly, 
whither the donee is in need of anything being done 
by the Court in order that lie may derive that benefit 
which he alleges it to be the purpose of the gift that 
he .. Iioiihi del ivc. 

There is not hing inherently impossible in posses¬ 
sion hi ii g 1 1 anst'eri ed of the corpus of the subnet 
of tin* gilt though there is a stipulation that the 
dome will give to the donor the income of the subject 
of 11 e gift 

The presumption that after the gift by a father to 
his minor son possession by tin* father must be deemed 
to be on behalf of the son, cannot be extended to cases 


Muhammadan Law— co.id. 

where the propeity is of such a nature that anuie 
physical control over it is not the only indication ns 
to the ownership of the property. 

Where a father made a gift of his house to his 
minor son under a registered-deed of gift which tan 
as follows: “I have this day gin n to you as a 
present the aforesaid house and ground nccoiding 
to the condition mentioned below out of my affec¬ 
tion towards you. The condition is as follows: Till 
my death 1 myseif will collect and take the rent of 
the aforesaid house and ground fer my livelihood,” 
niul tlieio was nothing to show that anything was 
at all done beyond the execution of the registered 
deed: 

Held, that the gift could not be said to bo valid 
without a consideration of the question whether 
possession of the pioperty was transferred and in 
w hat way. Raiii.man Bi v. Mahomed Fatima Bibi, 15 
M. L. T. 345 651 

- -- Gift — Iliba-bil-iwaz— Hiba- 

ba-shart-ul-iwnz— Delivery of possession necessiry. 
Gifts under Muhammadan Law, whether of the 
nature of Hiba-bil-iwaz or Hiha ba • short ul iuxiz, are 
not valid without delivery of possession. 

A hiba-btl » waz is a gift which has been completed 
and for which an iwiz or return has been accepted. 

It consists of two gifts (l) the original gift and (ii) 
the reciprocal gift and both are subject to the law of 
gift pure and simple, and it postulates the comple¬ 
tion of both these gifts. 

A hiba-ba-short-uliicaz is a gift the legal incident 
of which is that the two parties agree to make an ex* 
change of the properties foi ming tho subject of the 
two gifts and after mutual possession has been 
taken neither party can revoke the tiansfer. Rasool 
Bek v. Gi lam Kasim, 1 L. W. 505 802 

- - - Gift oj house — Possession, 

delivery of— Contingent gift - Conditional gift . 

A gift cf a house is not invalidated by the mere 
residence of tho donor therein after the gift 

Contingent gifts are generally considered in¬ 
valid while conditional gifts can be enforced ns 
absolute gifts, although tho condition may be 
bad. Alia Pichai Tharaganar r. Mahomed Moi« 
deen, 15 M. L. T. 216 520 

-----Mnninge— Muhammadan 

marriage Proof of requirements of valid marriage 
— Suit, for restitution of conjugal rights 921 

-- - - Pardanashin lady — Inde- 

pendent advice - Gltosha not ol served— M area vers 
of Southern India - Gift — Muslma — Transfer of Pro¬ 
perty .-Iff v/F of 1882 \ S. Registration. 

l lto doctrir.o of "independent advice *’ should be 
applied only where the pardah system is rigorous 
ami even voluntary deliberate acta of a pardanashin 
woman should rot bo lightly set rside. 

I uder Mubammadnn law a gilt by a wife to her 
h> sba« d does not require strict pioof of its beiug of 
a volun'ary nature. 

A gilt of an undivided share in property capable 
°t division and in possession of the donor is valid if 
such possession is transferred to the donee, although 
a meio registered gift.deed without transfer of such 
po session is not valid. Abdul Uauiman t». Muham¬ 
mad Xi’Rbix 547 
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c npthn, when arise* - ~ Ui ‘ jht °f P™- 

<r^r 10 ^i: C0 ZXt r nght nri ™ he ^ 

doe, ^^"oSrre 0 ^’ 4 r' Sht uf P«on 

i b ; r «rz 

certain r ^> v""' V' I" ^ ° f “ 

sac A s-ferac* * SSpBW 

fc, 'en. and there was 1 ,, T .. coll * ,,Joi ’ atl <>» passed 

Having become aware of .L'™' 7 ° f • possussio, ‘- 
kobula, S approach*,!, “ ,e . eseeutioH of B’s 

purporting to transfer^ h'^ f‘ ,ta,ned a " oth ^ *ofc«I« 

faiLe to prodece Um 1 , . throu S h 0 "">S *<> Ts 

°f registration: but the transfer tor''^' ^ tllB ti,ne 

registration of L /ra6n/n 0r " , n U " U, | °'! B a "‘> the 

ceremonies prescribed bv’ ( L 1 / “ Performed the 

e ™M% b z aght a suii to a,ul 

of "he ’ executiotf f'h? *1*° "'"° H " U M 

sufficient under the^l! kobal 'l “though that was 

ft? 

la " 2 )°thaT P a^ , '-« U '>ee d n tt,* 0 " 6 "* 1 

accrue until the transfer 'had* b^' 0 " d ' d , not 

lo y stu e b ;rrr d 0f B ' S ' S ' C >‘ot P ha e ve 
that date, ^oefi sTkoau' ° m i“ ed by him p ”or to 

0- 'V- N. 890; 10 0 & S ° NAU “ A 1S 
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Wa!c? 


mule 
extent cf 


Wlk [ m lde in ilaitli- 
val,d 0,,| y to the ex. 
absented to by the 

,ias ,J acn delivered 


Under the Shia Law, a 

illness ( maraz-ul-maut) is 
tent of ouo.third, unless 

f ? Ven if Possession „ 

E£ Mi & «■*«« 

lyi “"«!™K f COU " C » -Complaint by Seoi .^ 

Murder. 507 


Mushaa 


5ee Pexal Cook, s. 299 . 

See Muhammadan Law 

s 'f Je 1 10 »/ 

*7'” ,s '« 

of .sen t.;: aVto 1 ? i 3 eUbie f to a burden 

P'‘t an end to the tenure wLh 

r ?r.- form8d ° r ™»‘ - i » 

’* " ,llms a " d aW ° to perforrn the 


had been 
for more 
into the 
permissive 



j - Settlement -Deed to be eon- 

i according to Muhammadan Law - Lije-estate — 
»onee takes absolute estate. 

Sunni C M.fb rUing ? f * eec * of S0 ftletnout executed by a 

- r Errs.*; r." 5 "”' 

Mula'tnmTf 0u o f a life-estate is inconsistent with the 

ed to h‘ T anU whoro a lif0 -estato is attempt- 
r N r “ ed the donee takes an absolve estate. 

annamalayChettw. Muhammad Ismail, 7 Bur. L. 

_ 903 

rMyi/7 . ~ ,-Shia school — Gift 

— n f * n ,aa J ,az - ul -maut -Possession delivered to donee 
nr,, 1 V( t ild t <> one-third of donor's estate-More than 

years illness, whether maraz-ul-rnaut— Burden 
°' P ,0 °J oj character of disease-Evidence. 

DucrnirJ 10 mac ^ e by a Shia Mussalman is iin- 

illnrJ^ ff haV1,,g ] >een madein maraz ul-maut (death- 

lies 1 m ° nUS ° f P rovin o the character uf the disease 
upon the person who contests the gift 

of r 6r Shia La ' v if a Person dies of a disease 
nnf 16 . aari one year’s duration, such disease is 

conrl;?r Sld !x ed , a d « afc} i-illness. But there is this 
to ai.oi ° n a Uached to it that if the illness increases 

whir»fi 1 an exteut as fco n lv ^y or another supervenes 
0 r e ? Ivres » an a Pprehension of death in the mind 

death i ^ ll < rm° ^, lncrease or the new disease is a 

fdrti?i de * l |i^ e B«^w a gift rnado in maraz-nl-maut 
fchiivl 1 p.P esS l 1G ^ds good to tho extent of only one- 
noa«ri 0 0 - a ° doaor d estate in spite of the delivery of 

Faiv. Sl ^ f ,r ^ or fco death. Ixhurshed Hussain v 
lYAZ Hqmain, 12 A. L. J. 417; 30 A, 2^9 



mere grant 
no right to 
the services 
the grantee 
services. 

The defendants and their ancestors 

than ‘lialf" P °" ‘l' 6 la " d "* di “* ,,,to 

than half a century, being inducted 

land bv the plaintiff’s nreilecoavir ; 

possession, owing to the facts that h e, ' m,3st . 5-e 

were k ,Hr„j; uf'Z'ZtZ This "'“JoTT'T* 
led the plaintiff’s ancestor to allow the del, f 
ancestor to occupy the hmrl the defendants’ 

it for habitation 11 without payment T* °” 

lower Appellate Court held* th , t nr^., Th ° 
amounted to a me of n f ,„.,a . t 13 evid enco 

the defendants’ ancestor The “defeM*®. ffrant 
.till holding the profession of katt^Tni "F, 
not deol.no to render any service to *the plains 

Held, that the plaintiff was rmi- , t i 

“ 4 ds 

tract, not allowing dags of,grace, whether perwissfu. 
Per Seshagiri Ait/ar . J. _ It, i« 

into a contract that the provisions oTsec^on^J 
Negotiable Instruments Act. relating to day • If ’ 
Shan not apply to them, and it is ,mt 
promisee to insist that the maker of the note JL 1 
be compelle, 1 to take advantage of the days of „ra C e 
Where the g.vrng up of a benefit secured by Uw 

does not offend agamst uublio policy, the Courts win 
enforce a contract to that effect. 1 

No question of public policy ' is involved in the 
lr.clus.on or om.ss.on of provisions for days „f „ ra “ 

Pel* 3adasiva Anjar J As section 22 of the Negoti' 
able Instruments Act omits in a marked manner the 
provision m section 14 of the English Pills of p ' 

change Act allowing the parties to contract that ti^ 

bill shall come to maturity on the date fixed in t 
without the addition of days of grace, it is not oner 
to the parties to contract themselves out of tli 
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Negotiable Instruments Act concid. 

benefit of tl.nt section by ufrreeinK that 
Brace shall be dispensed with Valliapp* C«itn »• 

SUHRAMANIAN C HETTY, 20 M. L J- 4- 4, ' ‘ | 

342 

__— s. 78 

Nethersole Settlement Khasra — 

Public record-Certified copy produced at late stage 
—Evidence, acceptance as - Burden oj proof to show 
entry incorrect-Record of Rights-Central Province* 

Tenancy Act (I of 1898 fl 0 \ M. 44 , 5 b ( 2 )-Oc- 
cupancy right - Village service lands. 

Tho khasra of the Nethersole Settlement in Sambal- 
pur is a public record. 

A certified copy of it produced by the plaintiff 
before the witnesses for the defendant were examin¬ 
ed, may properly be accepted in evidence, though filed 

“ l Tt.o t.urdon of proof is upon the party who 
alleges that a certain entry in a Record of Right is 

incorrect. . 

Under section 4 4 of the Central Provinces tenancy 
Act, occupancy rights cannot bo acquired in village 
service lands, and under section 56, sub-section 2), any 
sub-lease of such lands for a period not exceeding one 
year is void. Biiuran Sauu i>. Lad Sundar Jhankar^ 

Notice - Agreement to sell—Subsequent purchaser 
— Specific performance 62 1 

-Criminal intelligence Gazette, publication in, 

whether sntlieient notice 701 

Nuisance. Sec Easement. 

— -Obstruction to channel not used by 

public 181 

Obstruction. See Easement. 

Occupancy rig’llt acquired in land by vendee 
before purchase— Re-emergonco of occupancy right 


---- -Village service lands 604 

Officer, liability of-Acting on icports — Honest 
belief on reports. 

An officer is not liable who acts on false reports, 
provided that lie acted honestly in respect of them. 
\). Weston v. Peaky Moiiun Das, 40 0. 898; IS C. W. 
N. 185 


195 


Official Acts —Prosumplion 
Onus of proof. Sec Custom. 

" Lottery, whether authorized 

195 

Order In Council, 1853, rule 5 644 

Order piissod twenty months alter decision of 
criminal case, whether le^al 


Oucih Laws Act (XVIII of 1876>, s. 

3—Muhammadan Lnv-Oijt, validity oj—Seizin 
m case of property not admitting of physical 
possession— Uijt, when complete —Gift of tiro dis. 
tmet properties of only one of which possession 
is itch vered Possession obtained subsequent to 
gi)f, effect of. 


Oudh Laws Act-concld. 

A gift is not valid without seizin. But where 
the property given does not admit of physical 
possession and the donor gives such possession, 
actual or constructive, as he is capable of giving, 
provided he himself is not oat of possession, 
the gift would bo valid. A gift is not, however, 
complete until possession is taken of the thing 

given. 

If a gift is made by a Muhaminiu in of two 
distinct ''properties and is perfected with regard 
to one of them by delivery, and not with regard 
to the other, the gift is not void in its entirety, 
but takes effect as to the property which has 
been duly delivered. 

Under the Muhammadan Law, which has been 
made applicable under section 3 of the Oudh 
Laws Act to questions relating to gifts between 
Muhammadans, a gift of a house conveys no 
title unless it is accompanied by delivery of 
possession or followed by tho taking of posses¬ 
sion with the permission, express or implied, of 
the donor. Musam/nat Munika Biri i*. Fateh An, 

17 O 0. 60: 1 O. L. J. 131 453 

__ _ _ S. 7 — Pee emption — Presump¬ 
tion, statutory -Wajib-ul-arz, interpretation of— 
Claim for pre-emption relating to village dee reed in 
absence of any defence as to non-prevalence of such 
custom, u hether establishes custom in village. 

Tho presumption as to a right of pre-emption is, in 
Oudh, a statutory presumption created by soction 7 of 
tho Oudh Laws Act which lays down that such a right is, 
in the absence of any custom or contract to the con¬ 
trary, presumed to exist. 

Where the entry in a Wajib-ul-arz stated that every 
co-sharer in the village was entitled to sell his share 
to whomsoever he liked: 

held , that the above entry was sufficient proof of a 
custom excluding tho right of pre-emptiou iu tho 
village. 

Where in a previous suit relating to a village a claim 
for pre-emption had boon put forward and allowed and 
it was contended in a subsequent, suit for pre-emptiou 
relating to tho same village that the previous decision 
proved the existence of the custom of pre-emption in 
tho village, but it was found that in the previous suit 
no defence like that in tho subsequent suit was put 
forward to the effect that the custom did not obtain 
in the village: 

Held, that tho above previous decision c>nld not 
establish the custom of pre-emption in tho village. 
Annul. Rahman v Kale Khan, l 0. L- J. 152; IT th 

0. i os 943 


Oudh Rent Act (XXII of 1836), ss. 
2. cl. 5, 124C anti I24D- 1 * Portion of 

the produce of land," meaning ol — Landlord's re¬ 
medy against tenant failing to culticatt holding 
hell on rent payable in kmi —Applicability of 
»\ 124 U, 1240. 

The words ‘‘portion of the produce of land*’ 
in the definition of “rent,” as given in section 
2, clause 5, Oudh Rent Act, tnsan a portion of 
what the land has actually produced and not a 
portion of what it might hwe produced. They 
c mint. l>o held to be a portion of the produce 
which ought to have been giown upon the fields. 
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Oudh Rent Act— conoid. 

Where a tenant deliberately omits to cultivate 
a holding the rent of which is payable in kind no 
arrears of rent can be held to exist and the land, 
lords remedy is to sue in the proper Court for 
damages for breach of the contract which such a 
tenant is implied to have made to cultivate the 
holding as well as his capacities and resources 

permit. 

Sections 124C and 124D of the Oudh Rent 
Act apply only when the suit has been instituted 
in a wrong Court and not when the plaintiff 
has sued in the right Court upon a cause of 
action upon which ho cannot succeed. Sri Krish¬ 
na Lal V . Ghcjlam Subhani, 17 O. C. 55; l O L 
J. 147 460 

~~--s. I24C andD 460 

Panchayat, power of-Ex communication 301 

Pardanashin Iacfy^ complaint by-Exami. 

nation of complainant—Issue of process—If com¬ 
plainant is pardanashin lady, whether she may be 

examined by Commission - Complainant, whether 
witness 700 

~~~ ~ 7 9 conveyance by—Docu¬ 

ment Execution of document —Document read 
over after execution and receipt of considertion — 
inclusion of property not agreed to be sold objected 

t0 io 

. ' " “ Dispensing with personal 

attendance of accused -Permission to appear by 
Pleader—Transfer of criminal case 489 


general index. 


Pardanashin Iady-concia. 
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" ” ” -Independent advice — Gosha 

not observed — Ma rcayers of Southern India-Gift - 

X I Jt lh ' la ' Transfer of Prooerty Act 'IV of 1882), s. 
123-Registration 547 


-- -—-Mortgage executed of her 

house in favour of husband’s creditor—Undue in¬ 
fluence of husband — Document, if fairly taken — 
Onus, on whom 40 I 

--- Pleader and client — Mort- 

gageby lady and her brother —Property solely of lady 
--Pleader securing mortgage in name of another — 
Benami transaction—Deed not explained to lady — 
Burden of proof—Extortionate bargain—Gross ad¬ 
vantage taken of unprotected position of lady — Void 
deed —Mortgaged property—Condition —More property 
to be considered subject to mortgage after partition of 
mortgagor's share—Such condition , whether operative. 

Where a legal adviser to a pardanashin woman, 

acting the part of money-lender to her, procures the 

execution by her of a mortgage-bond to secure its 

I'e-paymcnt, the Court would be entitled, and indeed 

obliged, to examine the transaction with closer 

scrutiny, or to insist more sternly on the mortgagee 

supporting the heavy onus of showing that the 

lady was fully aware of the meaning and effect of 

the deed and that the transaction was a fair and 
honest one. 

A pardanashin lady and her younger brother were 
engaged in family litigation to recover their shares 
m inheritance in the property of their father. A 
decree of partition was passed in their favour but 
before the time for appeal expired, their Pleader got 
a mortgage-bond executed benami in favour of 


: irSiSSHSSSS 

gage-bond that after the partition the whole of the 

property allotted to the lady shall be subshW* l r 

e G L r r a 7 7«’ the * ff ect ofthi"^ woiiM 
e to quadruple the amount of property mort^ed 

It was further established that the other relative! of 

unnr^7 77 ? S ? takinpr S ross advantage of her 
unprotected state by refusing to give consent tn [!!!. 

marriage unless she surrendered the whole of her 

1 rnTthe ,e fam, 7 pr ? perfc ^ Ifc was also proved 
that the terms of the mortgage-bond had not 

been adequately explained to the lady and she did not 
understand the terms of the deed. 

Held, that the terms of the mortgage-bond were or 

could 1 “ at ? i an V heref ° re ’ fche deed > which was void" 
could not be enforced against her. ’ 

IM/, also, that if the mortgage-bond had been held 

whoU h p 0 ffc a | U !? r ela u fcing tofche substitution of the 
v ho , e of t j ie ,ad r 8 sh are for what had been originally 
mortgaged would have been operative and "would ' 
have subjected the whole of her share to the 
mortgage. Maharir Prasad v. Taj Begam, 27 M. L 

J 18 642 P. C. 

P !xv i of'r£& 8 ? % n , d Divorce Act 

■ Y , , • , ’ S ' 31 —Parvis— Maintenance 
** lt . 1o \' -Jurisdiction -Original Side of High 
Com t—Matrimonial Court. 9 

The Bombay High Court has no jurisdiction in a 
suit between a Parsi husband and a Parsi wife to make 
an order for permanent alimony unaccompanied by 
any order for judicial separation which admittedly 

by itself it has no jurisdiction to grant. 

It is with in the exclusive juiisdiction of the 
Parsi Matrimonial Court to entertain suits 
concerning matrimonial disputes amongst the 
Parsis and when the Court grants a decree for 
judicial separation, it can order the husband to 
provide his wife with permanent alimony. B\i 
Gdlbai v. Behra.msha, 16 Bom. L. R. 21L 

441 

Partition. See Hindu Law. 

-Objection to partition tiled beyond time 

fixed by Revenue Court, whether entertainable if 
partition not yet granted - Partition, complete 
effect of occ 


9 suit for Ijmali lands — Previous parti¬ 
tion—Lands jungle or submerged in three mauzas 7 
Separate suits for partition, maintainability of 

■ 442 

Patni Taluks Regulation (VIII of 
18 19), S. I 3. CIS. '2)and (4)-PatniTaluks 

—Zemindar — Patnidar—Dar-patnidar— Their rights 
and duties —Tenure saved from sale — Lien— Bengal 
Tenancy Act (VIII of I8SV>«* 65, 148, cl. (h\ 163 
165, 195 —Permanent tenure - Ex-landlord, rights of 
against tenure — Execution—Sale — Money-decree —' 
Hypothecation - Construction of Statute. 

A Patni Taluk is a permanent heritable and 
transferable tenure, which a Zemindar may 
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Patni Taluks Regulation -could. 

Pronto over the whole or part of his estate, whilst 
a Patni Tulukdsir lias a similar right to let the 
entire property bold by him in Patni or in parcels to 
subordinate Talukdars ‘called Dar-patuidars. Ami this 
process of sub.inleudat ion may,solar as the law is 
concerned, he carried down to several lower degrees. 

In the case of these tenures the Zemindar has a right 
to apply to the Collector to sell tl.c Patni laluk 
for arrears of rent, and the sale has the 
effect of cancelling all under-tenures; but. the sub¬ 
ordinate tenure-holders have the light to deposit, 
in the Collector’s Court, the arrears of rent, and to 
ho put in possession of the defaulting superior 
tenure for the satisfaction of the deposit made by 
them. The same right which the Zemindar possesses 
for the realisation of his rent, with the correlative 
right on the part of the subordinate tenure-holders 
of saving the superior tenure from sale, is given to 
them in succession 

There are m.my permanent, heritable, and transfer¬ 
able tenures in Bengal which do not come within 
tho purview of the Patni Regulation \ III ot IMP 
and which have no relation to Patni Taluks. Tho 
incidents of these tenures are govern'd by the 
Bengal Tenancy Act (VIII of lSs"»b The former 
Regulation is a self-contained Statute which in 
express terms is excluded from tin* operation of ilie 
latter Act (section 195). Tho governing idea through¬ 
out the multifarious provisions contained in Chapter 
VIII of the Bengal Tenancy Act is the subsistence 
of tie* relationship that gives i ise to those rights and 
obligations. 

Where at the instance of the Zemindar a Patni 
Taluk is advertized for salo for arrears of rent and 
a Dar-patnidar pays the arrears to save the Patni 
Taluk from sale, he* acquires on the Taluk so 
preserved a special lien expressly created by sub-section 
4of section Id of the Patni Regulation, which may well 
be called a statutory salvage lien, arising not from nnv 
implication of tho law but under t ho express directions 
and declarations of the ReguDfi m. 

'The prohibition contained in section 1 clause 
(h), of tho Bengal Tenancy Act refers t > decrees 
obtained by the landlord tinder section f. . <>i the 
Act; and to acquire the right which the section 
gives, not only the person obtaining the decree 
must be the landlord at the t i me, out the person 
Hooking to execute it, by sale of the tniure must 
have tho landlord’s interest “v. ste I” in |,mt. In 
other words, the right to bring tin' tenure or bolding 
as the case may bo, to sale exists so long as the 
relationship of landlord and tenant exists. 

The right to bring tho t.onu-o or holding to sale under 
section tv. appertains exclusively to the landlord, and 
a person, to whom certain rents are duo and who 
obtains a decree therefor al’rer ho lms parted with 
the property in which the tenancy is situate, has no 
such right. In short, the existing landlord alone 
can execute his decree for an ears of rent, the ex- 
landlord is an out ider and, u hiUt. lie can execute 
his d.-creo against the debtor as a money. decree, 
he has no remedy against the tenure itself. 

l-'rom the nature of the debt being anens ,>f 
rent, or the decree being for arrears iif imp. the 
tenure does nor. become ipso ./ /,/.• hvpot hoo.ited lot- 
t he debt, and a total stranger lot |,e prop.', i \ , w R 1, 
which the landlord’s rights and eblig.tiou^ an m. 
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separably connected, cannot avail of the special 
reinedv "ivon to the landlord alone to recover arrears 
attached to the tenure 

Therefore, the special right created in favour of 
the landlord under section 05 cannot be claimed also 
bv one who has parted with the property which give3 
this right and to which it is attached. Arthur 
Henry Poriif.s #•. Mahara.i Bahadur Singh, 18 C. \V. 

N. 747; limn M. w. N. 397; 15 M. L T. 380; 12 A. 

L. J. 053; 27 M. L J. 4 632 P. C. 

Pattali, when comes into forco — Pattali under old 
Act —band cess -Tenant, whether liable to pay full 
cess - Rent, whether charge on produce in hand of 
purchaser 576 

Pauper Sllit — Defendant entitled to adduce evi¬ 
dence in disproof of plaintiff's pauperism —Oppor¬ 
tunity to be given to defendant to prove allegations 
— Pica that part of property in suit is in possession 
of plaintiff— Defendant to be allowed to prove his 
plea 974 

Penal act. See Penal Code, ss. 482, 4S6. 

Penal Code (Act XLV of I860', ss. 

II, 34, 294A — Committee of club — Person — 

“ AY,q meaning of—Common object — Liability of 
members — Purpose, double , effect of—Official Acts — 
Presumption — Oorernment, Collector assessing in - 
rnme-ta. r, whether —Assessing income-tax , whether 
la nta mou nt to authorization — ‘ Xot authorized,* mean¬ 
ing oj— Ixception—Onus of { roof — Evidence Act (I 
of IS72\ ss. 1P5, 114 — Proposal — Drawing list, whe¬ 
ther proposal. 

The members of the Committee of a club who 

exercise full control over club matters, inclusive of 

the premises, ‘keep’ the premises of the club within 

tin' meaning of ilmt expression as used in section 

291A of the Indian Penal Code 

Where a house is kept open for a double purpose, 

i f:., us an honest social club for those who do not 

desire to play as well as for tho purpose of gaming 

for those who desire to play, it is a house opened 

and kept for the purpose of gaining, and it is not 

necessary to show that the house is used exclusively 
• • 

for the purpose of drawing a lottery. 

Where the common object is the keeping of a place 
foi the purpose of drawing a lottery not authorised 
by tiovernment, all who engage in such an object are 
individually guilty ami can be prosecuted jointly or 
se\ orally. 

The presumption is that official acts are regularly 
performed. 

A Collector who is a Revenue Officer i® au¬ 
thorized to sanction a lottery, nor would nu» mere 
act ot taking income-tax from the club on the piofits 
of the lotteries constitute authorization. 

The words ‘not authorized' in section 294A, Indian 
Penal Code, mean no more and mo less than ‘unless 
authorized, or not having boon authorised or without 
authority.’ and are in the nature of an exception or 
proviso and under section 105 of the Evidence Act, 
tin' bunion of proof lies on the accused to show that 
1 ho lottery was authorized by Coveminent. 

A drawing list which sot out on the tirst page the 
h>t ot the winners drawn on a certain day in the 
month of May, ami on its back eontaiuod the descrip- 
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general index. 


loss 


tjon: “’The sweep for June is now open It w II 
close onU' 0 ^oth,,, ne J!)l8 . Sett|ill ,, £ g.,"™ 

y 1 • AU t'ckets must bo taken in the name of a 
inem er, etc , was held tn be a proposal within the 

pTI'" ? A T p C " 0n 'f- 4 r ’ IVnaU-odo. Em- 

pekor,. A. J. Cooke, lo Cr C. J. 24l : 7 Bn r L. T. 


s. 34 
s. 52 


195 

195 

661 


, ~Z * S ' -Right of private defence of 
pi ope) ty—-Owner entering upon tenant'a land to 

remove fallen tree— Assault- Possession follows title. 

When a tree is blown down in the wind, the m,l . 

9 .° 18 the owner of it becomes entitled to 

lemove it and for this purpose he has a right of 
ingress over the tenant’s land and a right of private 
defence of property in the fallen tree. 

Possession is presumed to follow the title. Pi/su v 
Emperor, 10 N. !,. R. 38; 15 Cr. L. J. 352 7 04 

~~ ® s< ^ 09, 379 -Theft, abetment 

of Charge of theft cf wood without pass-Claim of 
accused to take wood without pass—Decision of claim 
necessary before conviction. 

Where a person alleges his right to a property, 
he cannot be convicted of theft for removing it unless 
it has been found as a matter of fact that he is not 

v ed , V 1 «, T V o E ri r)RA NARAYA ” DAS RAMJAK 
Khan, 18 C. W. i\. 397; 15 Cr. L. J. 298; 41 C. 433 

306 

7". " , S* 141 , Cl. 4 —Unlawful nssem- 

ou y — Maintenance of existing peaceful possession with 
or without title- Enforcement of right by person out 
of possession 

. I>ersons merely acting in maintenance of an exist¬ 
ing peaceful possession, no matter whether the pos- 

session was with or without title, cannot be said to 
enforce any right or supposed right and, therefore, 
cannot be held to form an unlawful assembly within 

Code meaniDg ° f 8ection 141 ’ cla,,se ( 4 > Indian Penal 


Penal Codc-comd. 

village registers are conied 

informing him that on the day after the Tegi ? ter * 

woman had oom^ 7ofhe^^iterTuds^^r' ,° f the 
not divorced her and accordingly dcsirin^th^ 1 7 h " d 
not to take action upon the w ,4. . m0 )«rrir 

marriage, is not a public document wkhb,°the°m ^ 
mg of section 74, Indian Evidence Act H „ T""' 

sec’ion 65 of the EvidenceTot'^ g,ten 

The production of the copy of a reno.t (, t 
.document, is an attempt to use the oHW„„, ' ^ 

i lie word‘corruptly’in section lQ«r i- 

Code, is intended to connote a motiro' I ? C lfln PenaI 

connected with the mslfof noTef as " e “ 8t " ri| y 
ment to the person impugned to'use or , “ duce ' 

s a^sSLsTTt r 4 r iS - s 

<£ 1K "• ■'““T 


decretal amount-D^ty % exeTvUng ttZuofV"' 9 

proper amount. nn 9 Courtto find out 

Whe; e a decree-holder drew Mm 
Court’s attention to the final decree hntl Xe . c,lfcl f^ 
heading and at the foot of his fc f he 

execution, but misdescribed its precise terms! * 

Held, that he could not be made criminally l; i i 
under section 210 , Indian renal Code for ? b ® 
mistake, particularly as it was a business of t he ' a 

in/ Court to verify the amount dw ?o him 
of the decree sought to be executed. Dava iff"' 8 
Emperor, 11 P. w. H. 19!4 Ck.; 64 p / r . : y "■ 
Cr. L. J. 263 L ' R - lyl *‘ 15 

471 

-s. 211 


of prosecution to 2 Isfabli.h' ^cliarL Jp’fL Du 'K 
accused to exami„e witness, if implies , Ju iU. ° f 


Code in, uijiuse , muian renal 

. ‘t, P< ^ SOn w ?° 18 oufc of possession must enforce his 
'gut, it any, in the way prescribed by law and he 
cannot be permitted to vindicate io by tho use of 
nmmal force. Sar\bdawan Sixch i>. Emperor, 17 
21; 15 Cr. [,. J. 232 184 

-- S. 147 203 

“-S. 182 728 

--S. 193 7 2fi. 777 


-S. 193 726,727 

fii'-ni 7- ® 96 — Prosecution to exclude all 

fnf ( ^ n< * t0n C0nsis ^ et, l ivith innocence of accused — No 

_ > p lC j*j-° n °f ^ se evidence,if evidence not admi- sible 

subtle document — Production of copy of false 
document ~ Attempt to use the original. 

all^p 6 ^ >roso . cil ^ ,on must in a criminal case exclude 
? a, ?”;don of the facts which is reasonably con- 
pj» "'fch the innocence of the accused, 
n. x 1 , 6 , " e'ght of authority is in favour of the view 
withi ! ?u G Can no fabrication of false evidence 
if rhl n -? nie aning of section 192, Indian Penal Code, 
ne evidence is not admissible in itself. 

in chn e P° r k ky a village nikahkhwan to the moharrir 
of the central office in which entries in the 


The duty of the prosecution in a case mui. 

proVe n by^saf isfactoi*^ evidence tlfaT U le ch^ ** t0 
wilfidly false to the knowledge of 'the mat^f 7£ 

It is for the prosecution to estahli«h ti • 
case, and if they fail to supply that proof which 
is required to secure the conviction of the 
accused, the failure on the part of the latte,- l 
examine a D y particular person as a ,l7e. 

SST^S “ '" ,r,y '»“3 

thor the complmi-ant ’ .'ho' 1 " '7.vi' Pvl.p "n,e 
house had disappeared with valuables, lodged « 
information to .he Police charging him „ ./J 1 
theft which was afterwards found to he f i ' 
it uas hell that he could not be co 
under section 211 of the Indian Penal 
unless the prosecution established that there w« Q ° 
as a matter of fact, no theft, or that the 
tioner knew that there was no theft. if A «.J 
Mirza v. Emperor, J8 C. W. N. 391- r» , 

T > ■* I .. 

723 

^ ^ ® — Harbouring wortuim*, i 
offender—Criminal Intelligence Gazette , publication 
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Penal Code— contii. 

in whether sufficient notice - Offender adoytingJMe 
vamc - 11 arbour er misdescribing offender ns his re - 

lotion- Knou ledge. 

In order to establish an offence under section 216, 
Indian Penal Code, it, must bo proved that a public 
servant in the exercise of bis lawful authority ordered 
a certain person to be apprehended for an offence 
and that the person charged with harbouring him did 
so, knowing of such order, with the intention of pre¬ 
venting his apprehension. 

Such knowledge cannot bo presumed from the meie 
publicat ion of the name of the offender in the (JrimimU 
Intelligence Gazette nor can it be inferred from the 
offender's adopting a false name and the hartourer s 
misdescribing him as his relation. Balwant Si no t! 

r. Emperor, 1 O. L. J. *10; 15 Ck. L. .1. 319 701 

___s, 294A 195 

__S, 299 - Savage attack — Danger¬ 
ous wounds jollowed hy blood / owning and fever— 
Murdi r. 

A person was savagely attacked with murderous 
weapoi a and was dangerously wounded in con- 
sequence of which he was detained in hospital for 
over 40 days where he developed symptoms of blood 
poisoning followed by brain fever and eventually 

died: 

Held, that the wounds were the cause of death and 
tho accused were guilty of murder. Xuro r. Emperor, 
7 S. L. R. 63; 15 Ck L. J. 370 744 

-S. 349— Criminal force—Raising 

lat hi to strike. 

Where the accused raised their lathis to stiike 
a particular pci son with the result that he had 
to iloe to save himself : 

Held, that they were guilty of using criminal 
force as defined in section 349 of the Penal Code 
.)a i Ram v. Emperor, 12 A L. J. 151; 15 Cr L. 

J. 231 183 

-S. 353 203 

-s. 354 734 

-- ss* 36 1, 362, 366 — Jiinor 

house of her free 


gill leai ing her husband s 
mil — Abduction or kidnapping. 

A gill under sixteen years of ago left the 
guardianship of her husband and her iather-in-law 
out of her own free will. On the way she met 
the accused and stayed with him for a lew 
days quite voluntarily, without any force or 
fraud having been practised upon bei : 

Held, that the accused was neither Liiilt\ tf 
abduction nor of kidnapping Empem»r r. K\m- 
(' HAND K R , 12 A. E. J. 21)5; 15 Cu L. J. LM>5 473 

473 
734 
506 


s. 
s. 376 
s. 379 


S. -395 - Dacoity — Circumstantial 

evidence-1 anting out ,.fare u h, re stolen oroyei to 

lom.il. 

W hero tho solo evidence against a person charged 
H h an offence under section 395, Indian Penal (’ode 


Penal Code —contd. 

consisted of the fact that the accused had pointed 
out the place wheie some remains of the stolen pro¬ 
perty were found: 

Held, that the above circumstantial evidence was 
not sufficient to show that the accused had committed 
the offence, inasmuch as it did not exclude other 
theories compatible with his innocence. Surat Singh 
v. Emperor, 1 (). L. J. 3S 1004 


SS. 399, 402, distinction bet¬ 


ween 


-S3* 399, 402 — Acquittal under 

s. 399, if involves acquittal under section 402, 
Indian Penal Code— Nature of defence which accused 
can set up - Duty oj Court — Prosecution evidence , 
deficiency in, defence not bound to fill up —Right of 
defence to comment on such deficiency— Case of fraud 
set up by defence - Prosecution , opportunity of expla¬ 
nation to—Verdict of assessors, in ar sicer to questions 
by Judge, impropriety of— Repugnancy in judgment , 
conviction , ij can be set aside on such ground —Tend¬ 
ency of modern legislation — Power of High Court to 
alter acquittal on one of two alternative charges into 
conviction — Distinction between sections 393 and 402, 
Indian Penal Code — Criminal Procedure Code (-4c< 

V of 1898), s 47, meaning and scope of — Section 103, 
(lausc (2)— Search — Right of “occupant to be present 
at search”—Denial of this right, effect oj —"Occupant 
of the place," meaning of— Omission of cue Magistrate 
to fake cognizance on suspicion, effect of, on subsequ¬ 
ent proceedings — Finding of incriminating articles in 
a house, presumption of law arising from. 

Wcodr<ffe,J. (Beachcroft, J , concurring'.— An ac¬ 
cused person is entitled to put forward any defence 
open to him, technical or otherwise, and to have the 
Conit’s judgment on it. 

It is no affair of the defence t" supplement or 
explain deficiencies or suspicions circumstances ap¬ 
pearing on the face cf tho prosecution evidence. It 
is open to it say that the prosecution has not 
proved its case and to infer to such deficiencies in 
proof of the submission or to other circumstances 
appearing on tho face of the prosecution evidence 
which sliow that it is fo open to suspicion that it 
would be unsafe to accept it. If, however, the de¬ 
fence puts forward a case of fraud or if tl e evidence for 
the prosecution is not ambiguous, the deforce should 
give notue of t he po : nt they intend to take so that the 
prosi cation may have an opportunity of explanation. 

If any chaigeof fraudulent practice was going to be 
based cn a circumstance which standing by itself was 
not necessarily suspicious, tlie difence should have 
cioss-exainincd witnesses on the joint 

NNhiie the Sessions Judge in taking the verdict of 
the assessors put a large number of questions to them 
and then leeorded their opini n on those questions: 

Held, that the Judge should have allowed tho as- 
scssors in the tir>t instance to have given their 
cpii ion in their own lai gunge and way, and then when 
they had completed what they had to say it would 
have hem open to him to put to them such questions 
us were m ccssarv to elucidate or supplement their 
opinion. 

Where the charge against the accused was of two 
separate offences laid in an alternative foim, lii, one 
under section 399 and another under section 402, 



Vol. Xxlll] 

Penal Cotie-contd, 


general index. 


108 ? 


Penal Oode-contd. 


Indian Penal Code, but it appeared that the charges 
vvere treated not alternatively but as additional and 
the Sessions Judge acquitted them of the charge under 
section 399, Indian Penal Code, and convicted them 
ot the charge under section 402, Indian Penal Code: 

Held, that the acquittal under section :-'99, Indian 
Penal Code, did not involve an acquittal under sec¬ 
tion 402, Indian Penal Code, and the conviction under 
the latter section was not wrong and the judg¬ 
ment of the Sessions Judge was not vitiated by re- 
pugnancy; 

{2) that even if ihere was any repugnancy it was 
open to the High Court to alter the finding of acquittal 
under section 399, Indian Penal Code, into one of 
conviction maintaining the sentence; 

(3/ that the offences of commission of dacoitv, pre. 
paration for it and assemblage for the samo purpose 
have this in common that they presume an intention 
or agreement to commit dacoity by five or more per. 
sons. A mere assembly without further preparation 
is not a preparation within the meaning of sec- 
ion 399, Indian Penal Code, for if it were, section 402, 
Indian Penal Code, would be redundant. Section 402, 
Indian Penal Code, applies to the case of mere as¬ 
sembling without proof of other preparation. A 
person can thus be not guilty of dacoity yet guilty of 

preparation and not guilty of preparation yet guilty 
of an assembly. J 

B ea chcroft } J. — The tendency of modern legisla¬ 
tion in general and of the Criminal Procedure 
ode in particular is to avoid technicalities and 
there is no provision in that Code which would 
justify interference with a conviction on the 
ground of repugnancy in the record. 

Woodroffe, J. ( Beachcrojt , J, concurring'.—Where 
the Police searched a hut on suspicion and 
incriminating evidence was found, and after 
the search was over the Additional District 
Magistrate came to the spot and saw what had 
been found and a search list was prepared 
which the Additional District Magistrate signed, 
and the accused were subsequently placed 
before another Magistrate who held an inquiry 
and committed the accused to the Court of 
Session for trial; 

Held ,, (1) that the fact that the Additional 
District Magistrate did not take cognizance of 
the case at once, did not render the subsequent 
proceedings before another Magistrate bad, nor 
could such subsequent proceedings be held to 
be prejudicial to the accused; 

•2) that it was not the duty of the Additional 
District Magistrate to take cognizance of the 
case on the basis of what he found at the 
spot 

Where the accused persons who were inside 
the room searched by the Police were, after 
the discovery in their presence of a gun and 
after search of their persons, sent out of the c 
room and the search was continued: s 

Held y that the Code of Criminal Procedure 4 

permits the occupants of the place searched to 

present at the search and there was, b 
there!ore, a violation of this rule which is one ]; 
not merely of technicality but of substanee, in 
that it is enacted to guarantee the reality of ~ 

the 6earch and the discoveries made thereat. 


i That this was an irregularity which 
, accused were entitled to ask ’ the Court to 

■ consider and which made it incumbent on the 
Coin t to scrutinise the evidence carefully. 

Beachcroft , J — The spirit of section 103, sub-sec- 

tl3a , ' 3 1I t, ‘ at the o-cupant of the place 

searched shall be present and it means that ho 

18 to be given the option of being present 

and not that ho is to be allowed to be 

piesent only if he demands it. But the rierht <>f 
presence given by section 103 applies only °t 0 tlm 
occupant of the place searched or some person 
in his behalf, and the words “occupant of the 
place are not intended to cover every person 
who may happen to be in the place at the 1 time 

back to the f )ersotl mentioned in 
section i0-, t. c., a person residing i n or bein" 
in charge of the place. ^ 

Woodroffe t J. — Where after searching a hut arms 

>\ere found under a machan inside the hut and 
in the ceilmg of the hut: nU 

Heldy that the knowledge of the existence of thn 
arms would not without other evidence b- i m 
putable to any other than the lessee of the hut 
nor would the presumption operate even against 
him if it were shown that the circumstances 
were such that arms might be in his place 
without his knowing it. 

Beachcroft , J.- Where an article is found in a man’s 
house, the ordinary presumption is that he -is 
owner of the house is aware of its contents. 
This is subject to the qualification that no other 
person has access to that particular place It 
follows that if the house is in the occupation of 
mere persons thau one having access to the par 
t.cular place, there is no presumption against 
them individually that they have put the article 
where it is found; though if it be proved that 
an article has been for a considerable period of 
time in a place to which all have frequent 
access, it might reasonably be presumed that 
all were aware of its existence. 

Section 47, Criminal Procedure Code, is not 
intended to restrict the powers of the Police to 
enter the place to be searched: on the contrary 
it is a provision compelling householders to afford 
the Police facilities in carrying out their duties 
and section 48 provides that if difficulties are 
placed in the way of a Police officer ho may 
use force to obtain ingress. Komesh Cha.vdra 
Banerjee v. Emperor, ISC. W. X. 498; 41 c' 350 


s * 402 985 

-SS. 403, 404 743 

■-S. 406 —Criminal breach of trust. 

The complainant gave money to the accused on 
condition that he would purchase a motor car and 
sell it and return her the money with half the profits. 
The accused applied the money to other purposes: 

Held, that the accused,was not guilty of criminal 
breach of trust. William Cecil Keymi r v Empfpor 
\b Or. L. J. 281; 12 A. L. J. 730 ago 


ss. 417, 418,419, 420 

743 
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__SS. 420, 5 I I —Cheating—At- 

tempt-Definition oj “attempt"-Spurious trinket s- 

FaUe. representation-Untrue statement to support. 

A manufactured spin ions trinkets, and took them 
to Y saving they were of gold and that they were 
stolen property' v which was also not true) and that lie 
(.4) did not like to sell them in Inzir and asked him 
to buv. N did not buy, but A was arrested. 

It was argued that no attempt to cheat had been 
proved, because more had to be done by .4, such as, 
weighing the articles etc , etc, before wrongful loss 
would fall upon N: 

Held, that the act of A amounted to an attempt 
of cheating punishable under sections 420/>1J,Indian 
Penal Code. 

Held, also, that in cases of cheating the essential 
thing is the deception of the victim, the dishonest 
causing to arise in the victim’s mind of an impression, 
the reverse of truth, calculated to induce him to give 
up something he would not otherwise give up, or 
to do, or refrain from doing something, he would not 
otherwise do or refrain from doing, or to enter into a 
bargain he would rot enter into, if he knew the 
real facts. 

Held , further, tha". definitions in such matters are 
dangerous things, and the only safe way of deciding 
in any particular case, whether an “attempt" to 
commit a crime has been made or not, is to consider 
the facts of that particular case, and to decide in 
accordance with the dictates of common sense. 
Annur, [,au v. Empk.ror, 13 P. W. 11. 1914 Cu.; 14- P. 11. 
1914 Cit.; CG P. L. R. 1914; 15 Cu. L. J. 2(35 473 

-s. 424 503 

_ s. 426 - MischieJ — Wrongful loss 

— Mortgagee cutting trees to repair house , whether 

guilt g. 

A mortgagee openly cutting a few trees on 
the land mortgaged to him in order to repair 
another part of the mortgaged premises is not 
guilty of mischief C. M. Ramasamiau, In re, 1 

L. W. 274; 15 Cu. L. J. 290 493 


s. 451 — Ilause trespass 


with 

intent to commit adultery — II usbn mV & possession of 
house essential—Connivance or consent of husband , 
effect of. 

If the entry in a house is made with the consent of 
the owner and possessor of the house, no offence 
under section 451, Indian Penal Code, can be deemed 
to have been committed. 

Where in a case under section 451, Indian Penal 
Code, the husband appeared neither as a complain¬ 
ant nor as a witness, and there was nothing to show 
that the house was in his possession or that ho had not 
consented to or connived at the entry of the accused: 

Held, that the charge under section 451, Indian 
Penal Code, could not be sustained .1 aouann vru r 
Empkrou, 1 O. 1 *. •! 48; 15 Cu. L .1 351 703 


47 1 


- SS. 467, 468, 469, 470, 

194 

-S. 47 1 726 

- * - SS. 482, 436 — Merchandise 

Marks Art (l l o/ 1SS9), S s. l>, 7 Verson - limited 
Company—Liability of, to he convicted and punished 


Penal Code— contd. 

— Words “he” and “whoever ”, mornings of— Mens 
rea — Innocence -Proof—Interpretation of Statutes — 
Ambiguous language — Penal act. 

A body corpoiate can be lawfully prosecuted and 
on conviction punished for an offence under soc- 
tion 4 W 2 or section 48(5 of tho Indian Penal Co lo. 

The word “ho” in sections <i and 7 of the Indian 
Merchandise Marks Act includes “she” and “it”. 

Per Hart noil , Ojfg. C. J. —The word “whoever” in 
sections 4Hi and 48 ', Indian Penal Code, d >es not refer 
only to a definite individual or detiuite individuals 
and can apply’ to a corporate body. 

Where the language of a Statute is not clear, to 
ascertain theieal meaning the cause or necessity 
of the law being made should bo considered 

Every clause of a Stututo should be construed with 
reference to tho context and the other clauses of tho 
Act so as, so far as possible, to make n consistent 
enactment of the whole Statute or series of Statutes 
relating to the subject-matter. 

Under sections 4S2 and 48(5, Indian Penal Qpde, tho 
prosecution has not to prove tho mens rea ; and, as the 
burden of proving innocence is thrown on the ac¬ 
cused under those sections, when once a prim a 
facie case has been established, a Limited Company, 
when accused, can prove its innocence by the 
evidence of its agents or servants or otherwise as it 
thinks fit. 

Per Ormond, J .—The word “whoever”, with which 
sections 4S2 and 4SG begin, means the same thing as 
“every person who” in section 2(2) of the English 
Merchandize Marks Act and shows that the provisions 
of the sections apply to persons generally. 

The scope of a penal section in an Act would Iso far 
as the language is coucerned • be the same whether 
it began with the woids “every person who’' or with 
the word “whoever”, unless the word “person” is 
defined so as to have a more restrictive or a more 
extended meaning than it in fact has Limited Com¬ 
panies are not excluded from the operations of sec¬ 
tions 482 and 488, Indian Penal Code, and there 
is nothing inherent in tho nature of a Limited Com¬ 
pany which would prevent it from proving its in- 
nocenco either by showing that it acted without 
intent to defraud under section 482, or under sec¬ 
tion 4S»' in any of the ways prescribed in that section. 
Skk.xa M. 11 an iff & Co. r. Liptons Limited, 15 Cr 
L. J. 3%7; 7 Bur. L. T. lit> 689 

--s. 486 689 

- S. 499 —Defamation — Privileged 

— Imputation cont lined in petition to higher authori* 
ties tor redress of grievances. 

A statement made by a villager casting imputation 
on the character of a co-villager in a complaint to 
the higher authorities is privileged only if the impu¬ 
tation is substantially true and made in good faith. 
PAKV ATANRN1 Ka.MAYYA V. K.AS1NADUNI TrIPURANTA- 

kam, 1 L. W. 239; So Cr L. J. 2S1 489 

---S. 499— Defamation -Statement 

containcil in newspaper, when defamatory--"Aggriev* 

ed person, meaning of —Criminal Procedure Voile 
(Act P of 1S°S\ s. 198. 

^ hero a statement in a newspaper is true as 
xegards tho complaiuaut, though untrue a$ 
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dure Code lArt ft?,?’ —Criminal Prece¬ 
denceAct <1 of 297 ' 342 > M-t'i- 

of Press _ Pried 100 —Good faith - Freedom 

subjects -PrMfT ° f f J ° T U ’\ nali ' t -Privilege of other 
meit—Truth l K ° f {^-Criticism—Fair com- 
Gross UfLrlT 9 '' OUnds ~ De J a,na tion - 

Absence oThIT ^ lm f uta,ions ~ Justification - 

Jura MisdZrt T d Mention-Bail-Charge to 

nal apoeal R ° n i~ PrtVU Council Practice-Cruni- 
administmt7vf y Police-Constitutional and 
EZld JZ J T ~° 0Urt °f Crimin nl Appeal in 

Privy CoZil. an <i Procedure of, ho,v far binding on 

option i t7 tha r et '''!o a U ‘ eflrst and tho ^-cond 

the Cer deals with ^ 1Udian Pena ‘ °° de ’ is thafc 

No I' 6 ' d6a S ' vith allegations of fact. 

as disHnl ? ttaches t0 the profession of the Press 
as distmgmshed from the members of the Public 

rhe freedom of a journalist is an ordinary part 
lengthsthT h-°!- tl,e Subjeot aQd to whatever 

the inn.n ?- , *“ geQeral ma 3' go, so also may 

l e rr Q ia “* Vh but,a P a ‘t frorn statute laiv, his privi- 
ante of ° er a !* d , Q0 higher, fn other words, the 

journalist s assertions, criticisms, or com- 

^hef .AT T xr as ’ and n ° ' vider than > that of any 
Other subject. No privilege attaches to his posi- 

°“ h ^ OU, r er , haud ' n ° privilege or protection 

from f to a f udge > "' hioh exempts his public acts 

orirtlrf. , aQd adv , 0rse comments. He is not above 
cntio.sm Ins oonduct and utterances may demand 

lv r u d -7 7° uld be sorious ‘y impaired if the 

judicial tnbunals were outside of the raugeof such 
comments. 

A decoration or an opinion expressed in his judg- 

anrl* ^ &A ^ i3fcrafce or is open to searching 

o n ^ 8e7e f e ob3ervrafci '>ns, and may be freely criti- 
cised and commented upon by the Editor of a news- 

» P 6 ^* out where the criticism is converted into 
n at ack. upon the Judge or Magistrate as a conspi¬ 
rator against justice, a traitor to his oath, a trick. 

0r ! a m an who has maneuvered hi3 procedure so 
o efeat truth and protect an associate, it is for 
e person who has uttered these things to justify 1 

em, or, under the Indian Penal Code, to establish r 

fcba, k be Relieves them to be true, / 
ana that on reasonable grounds. t 

ne McCormick, a planter, was charged with “ 
ving abducted and committed rape upon a girl of v 

out 11 years of age. Mr. Buchauan, the Sub- h 

lvisional Magistrate, thought that there was a case h: 
r committal. But Mr. Andrew, the District Magis- a| 
a e, released McCormick on bail and after holding 

* ato fche matter discharged the accused. a 
_ 0 a PPellanG Mr. Arnold, the Editor of a news- ye 
P P er # published two artioles which contained a series so 


5 

• L 7 

, . c “ e ~ irJ > her parents and friends hZ 

• leaving them without profession >1 i 

> Fourthly, of havin- »rr 1 ? advocacy. 

. .troth by employing an i^“ er iW,o was a® piD 
paiasite of the accused Filth/u nf \ • . J al 

■ s“4- 

unesses in the enquiry. Seventhly , of having her,I 

doing so °' Tmg tha ‘° ertain P e °P ,e objected°to bi s 
The appellant when charged with rlpfomaf,^ 

exception 9 to section 499, Indian Penal Co,In 

because he believed those imputations bona Me and 

iad given due care and attention to their truth r, 

supportof his defence, the appellant put forward three 

points: first, a letter containing a long narrative 
incriminating McCormick and also Mr. Andrew and 
others, had appeared in another newspaper some 
months before the appellant’s articles were published- 
secondly Mr. Buchanan, the Sub-Division^ S 

£/ V hat tbere wasa case for committal- 
thudly, the admitted conduct of McCormick him’ 

self towards the girl; and justification of his mZ 

the truth of the libels was also claimed on the 

ground that Mr Andrew had released McCormick 
A bai !’ tho "Z h the offence was a non-bailable one. 

ed m DS thl h t e M d fh efenCe fc n e P f osecufcion maintain - 
ed (lj that to the appellant’s knowledge the 

Government had found on enquiry that the allega? 

tious made in the lett.-r on which he relied were 
without foundation. ' eie 

(2) That the appellant re-opened the old incident 
after some months without receiving any f res h 

information and without discovering any fre.sk 
tacts* 

Thafc the appellant neither defended the 

article us true nor did he give any assistance on the 
subjec. of what were the actual things upon which 

he founded his own beliefs, nor upon what the stems 

%\ere, if any, which he took to investigate their 
truth before giving them to the public. 

(4) That when the appellant was asked by the 
Magistrate whether he wished ro make any explana¬ 
tion ot his position in the case as to his bona rides 

etc-, he simply answered that he had nothing to 
say* 


— 

(5) That in the course of his trial when the appol. 
lant discovered the truth that far from refusing to 
provide an Advocate to prosecute McCormick, °Mr 
Andrew had done his very best to secure one’ and 
that he had also anxiously endeavoured to employ an 
‘ interpreter trusted by all parties,” that is to sav 
when the appellant had discovered his gross mistake’ 
he should not have adhered to the libel but should 

have acknowledged his mistake and tendered an 
apology: 

Held, il) that although the appellant had made 
a fair and statable case in suppo-t of his defence 
yet the answer with which he was met -ave a 
severe shock to his plea of bona fides and established 
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that in publishing the libels, which lie admitted to 
be false, lie did not act in good faith believing those 
libels to bo true, after giving due care and attention 

to seeing that they were so; 

(2) that it was no valid excuse for a belief in 
gross slander that an incriminating letter had 
alretdy appeared in another newspaper; 

that Mr. Andrew had exercised a proper discre¬ 
tion in releasing McCormick on bail, at any rate 
this point could not be viewed as a substantial ele¬ 
ment weighing with the appellant as a reasonable 
writer in justification of his belief in the truth of the 
libel; 

(4) that it was the duty of the appellant to have 
explained his position, when questioned by the 
Magistrate, as to his good faith after due care and 
attention. 

A charge to a Jury must be read as a whole. 
If there are salient propositions of law in it, these 
should be the subject of separate analysis. But 
in a protracted narrativo of fact, the determination 
of which ks ultimately left to the Jury, it must 
needs be that the view of the Judge may not 
coincide with the views of others who look upon 
the whole proceedings in black type. It would, 
however, not be in accordance either with usual 
or good practice to treat such cases as cases of 
misdirection, if upon the general view taken, the 
case has been fairly left within the Jury’s province. 

The power of llis Majesty under his Royal 
Prerogative to review proceedings of a criminal nature, 
unless such power has been parted with by 
Statute, is undoubted, but this power, for reasons 
both constitutional and administrative, should not 
be lightlv exercised. 

The Judicial Committee is not a Court of Criminal 
Appeal. It is not guided by its own doubts of 
an appellant’s innocence or suspicion of his guilt. 
It will not interfere with the course of Criminal 
Law unless there has been such an interference 
with the elementary rights of an accused as has 
placed him outsido of the pale of regular law, or, 
within that pale there has been a violation of the 
natural principles of justice so demonstrative! v 
manifest as to convince their Lordships, first , that 
the result arrived at was opposite to the result 
which their Lordships would themselves have 
reached and, sccon<lly t that the same opposite 
result would have been reached by the local 
tribunal if the alleged defect or misdirection had 
been avoided. 

The Judicial Committee would not advise the 
interposition of llis Majesty, the King, with the 
course of Criminal Justice in the Colonics or de¬ 
pendencies, except in the extreme case where it. 
is established demonstrably that justice itself in 
its very foundation has been subverted, and that 
it is, therefore, a matter of general Imperial concern 
that by way of an appeal to the King it be then 
restored to its rightful position in that part of 
the Empiio. 


The Privy Council will not interfere in th 
region of fact unless something amounting to 
complete misdescription of the whole bearing e 
the evidence has occurred Therefore, a misdirec 
tion in any criminal ease, leaving it. uncertai 
whether that ift indirect ion did or did not. affect th 
Jury’s mind, would not justify a miscarriage of justie 


to be affirmed or assumed and thus convert the 
Judicial Committee into a Court of Criminal Review 
for the Indian and Colonial Empire. Even if upon 
a meticulous examination of a Judge's ohaigo or 
conduct of a case certain flaws can be discovered, it 
is the duty of their Lordships to consider the 
special position and function of the Board, in 
criminal cases, as the advisers of the King. 

The authority of the decisions of the Court of 

w 

Criminal Appeal in England, which apply to a 
different system, a different procedure and a different 
structure of principles, must stand out of the reckon¬ 
ing of any body of authority on the matter of the 
procedure of the Judicial Committee of the Privy 
Council in advising His Majesty. Chaxmxu Arnold 
v. Emperor, 18 C W. N. 785; 2d M. L. l.*(J2l; 15 Cr. 

L J. 309; l L. W. 461; 7 Bur. L. T. 167; ( 914) M. W. 

N 506; 16 M. L. T. 79; 12 A L. J. 1042; 20 C. L. J. 
161; 16 Bom. L. R. 5-14 661 P. C. 

-s. 51 I 473,734 

Penal provisions not exclusive 503 

• Penalty. See Contract Act, s. 74. 

Perjury, charge of - Contradictory statements - 
I* resit m ption. 

Where a charge for perjury is ba*ed on two con¬ 
tradictory statements, every possible presumption 
in favour of the reconciliation of the statements 
should bo made. Imamrux v. Emperor, 7 S. L. R 96; 

15 Cr. L. J. 379 747 

Permanent tenure- Ex-landlord, rights of, 

against tenure 632 

Plaint, amendment of. See Amendment of plaint. 

Plea of ignorance of law. See Com- 

fames Act, 1882, ss. 48,50. 

Pleader accepting engagement iu Court not au¬ 
thorized to practise - Duty 7S0 

Pleader and client — Pardanashin lady— 
Mortgage by lady and her brother —Property solely 
ot lady— Pleader securing mortgage in name of 
another — lienami transaction —Deed not explained 
to lady—Buraen of proof—Extortionate bargain— 
Cross advantage taken of unprotected position of 
lady — Void deed— Mortgaged property—Condition 
More propei ty to be considered subject to mort¬ 
gage after partition of mortgagor’s share —Such 
condition, whether operative 642 

Pleadings-E rroneous statement in pleadings, if 
can overcome fact apparent on recorder admitted 

25 

*-, hesitating and non-committal character 

of 771 

* - Rectitication of mistake 637 

Suit bv decree-holder aguiust judgment- 
debtor — Defence that decree was oollusively ob¬ 
tained, whether available to defendant—Insolvency 
Adjudication - Creditor of insolvent, if cau enforce 
claim, without leave of Court 755 

Police officer, invested \>ith powers under 
section 41, whether Excise Officer for purposes of 
section 57 688 
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P |uVations t< I88T n / t Taxation R e- 

ewiauuMb, I Oo I — Increase tn rate not nr. 
Zotc7 sL - lllcynl Payment under 

inole.l-S.ul to recover-Jurisdiction .of Civ,l Court 

Payment by cheque effected when cashed-Limita- 
Act nx nS Aa^a) d ff , CheqUS <S cashe ^-Limitat,on 

A Cantonment Magistrate disregarding the Canton- 
ment Taxation Regulations increased the tax of a 
club which was paid under protest and an appeal 
to the Cantonment Committee was rejected: 

Held, that the Civil Court had juiisdiction to en¬ 
tertain a suit to recover the money as the money was 

claimed and received from the club without the 
shadow of a right. 

Where money is paid by cheque the limitation to 
recover the money runs from the date of the receipt 
ot the money by the payee and not from the date of 
the delivery of the cheque. Secretary of State v. 
Major J. E. Hcghes, 16 Bom. L. R. 121; 38 B. 29 * 

779 

Possession. See Co-owner. 
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Poverty and other sufficient cause-Burden of 
proof- 4 Some part thereof,” meaning of—Civil Pro¬ 
cedure Code (Act V 1908), O. XXI, r. 40 833 

Power of ag'ent. See Agency. 

Power-of-attorney. See Agent. 

’ Construction 516) 


" --- 9 construction of 235 

Practice. See Appeal—Second. 

—-Appeal — Execution proceedings - Second 

appeal — Part} r not allowed in second appeal to con¬ 
test order setting off decree 923 

--Assignment—Transfer of decree to one 

credilor —Consideration—Arrangement — Absence 
of bona fides —Validity 714 

-- Bombay High Court—Admission Court 

excusing delay—Order subject to objection. 

An order of the Admission Court excusing delay in 
the payment of deficient Court-fees on an appeal is, 
according to the practice of the High Court of Bom¬ 
bay, made subject to objection before the Court hear¬ 
ing the appeal and its decision thereon. Acharath 
Parakkat Kunhammad v. Acharath Bappam Kar- 
navan, 1 L. W. 440 946 

—— - Deterrent sentence—Authorities desiring 

deterrent sentence , duty of. 

Where it is desired by the authorities that 
an example should be made or that a specially 
deterrent sentence should be imposed, it is their 
duty to bring that desire to the notice of the 
trying Court and to inform the trying Court of 
the reasons for the suggestion. Emperor v. Ragha 
Jag a, 16 Bom. L. R. 200; 15 Cr. L. J. 362 

730 

— —Deterrent sentence—Prosecuting authori¬ 

ties, duty of. 

Tt is very undesirable to trust to the High 
Court’s power of correcting sentences of the 
lower Courts where the sentences ought to be de¬ 
terrent. 

Where the prosecuting authorities want that a 
sentence ought to be deterrent, they ought to put 
before the trying Court those circumstances on 


Pi*actice-cond<9. 

r n 'rOol ey J e ' y and tl,e - v ° u « ht to. ask the try. 
iV Couit to impose a sentence which will serve 

the purpose that they think should be served 
^Cr RO L. j. 367 NVAR B "»™. "> Bom. L. R 20* 


"7 : Documents put into evidence for de- 

Application for extension of time —Hi^ht Court’s 
power to grant ° Z'JJJ 


Sentetice, enhancement of. 

Enhancement of sentence is a very serious 
proceeding and where there is a oronosil 
that effect, it must be supported by the Government 
Pleader with cogent reasons. Emperor r . Shamji 
Ramchandra Gujar, 16 Bom. L. li 2(/>- i* r„ r 
J. 365 ’ 10 


^B^cliollcs Penal Code, section 2,\(\ _ 

Embezzlement - Civil and Criminal liability-Dis 
tinction between invasion of liberty and just rights 
of citizen—Grave and injurious miscarriaire of 
justice Leave to appeal to Privy Council 657 

7~” Witnesses — Magistrate’s discretion in 
summoning—Expenses of witnesses to be realised 
before summons 731 

. I.. * -1 | stom — Wajib-ul-arz, whether 

custom Wajib-ul-arz entry ambiguous, effect 
of. 1 

The record in the Wajib-ul-arz is not the 
custom. It is a mere record of the custom and 
if its language is ambiguous, it may, ’ when 
unsupported by other evidence, be insufficient 
either to prove the custom as a whole or anv 
particular incident of that custom. Jahangir a' 
Amir Singh, 12 A. L. J. 19 


--Muhammadan Law—Right of pre¬ 
emption, when arises —Whether right arises before 
transfer to stranger is completed oae 


-- Plaintiff to succeed by reason of 

superiority at date of sale and retention of status. 

A preemptor mu-t succeed by reason of the 
superiority of his position at the date of sale and his 
retention of the status on which his suit is based. 
Amir Shah v. Jetha, 26 P. R 1914; 152 P. L. R 19 14 

903 

-• -Presumption, statutory — Wajib-ul. 

arz, interpretation of—Claim for pre emption re¬ 
lating to village decreed in absence of any defence 
as to non prevalence of such custom, whether 
establishes custom in village 943 


-— — Sale — Perpetual lease — Plenary pro¬ 
prietary rights transferred—Nominal malikana re¬ 
served. 

A deed, whereby all the proprietary rights in cer¬ 
tain land have been transferred in consideration of 
the payment of a substantial sum of money, is in 
reality a deed of sale, although it purports to be only a 
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Proem ption - concld. 

pmjiotuiil lease creating occupancy rights in the 
transferee ami although a small amount of malikana 
has been nominally reserved by the deed as being 
payable by the so-called lessee to the so-called lessor. 

Amah Singh v. Sahhu Singh, 187 P. L. K. 1014 970 

- decree stt azide—Sale price attached 

ami its part paid to creditor of pre-emptor — Pre-emp- 
ticn decree affirmed on appeal — Execution- Whether 
pre emptor ran get possession without re-paying the 
amount drawn by his creditor. 

In pursuance of a pre-emption decree the pre- 
emptor deposited thw sale price in t'ourt. On the 
vendee’s appeal the decree was set aside. About 
a month after this one of the creditors of the pre- 
omptor attached the sale price, which was still in 
Court, and was paid out a portion of it in satisfaction 
of his decree. Subsequently, on the pre-emptor’s 
appeal the decree of the primary Court was affirmed, 
but when he applied in execution for possession he 
was met by the plea that the full sale price was 
not in Court for the payment of the vendee: 

Held , (1) that after the decree of the Oouit of first 
instance had been set aside, the money, if it belong¬ 
ed to any one, belonged to the pre-emptor; 

(2) that it was quite wrong of the Court to attach 
and pay out a part of the money which was in Court 
before a final decree had been made in the suit; 

(2) that as the Court had paid money to the pro- 
emptor’s creditor without any fault on the part of 
the vendee, that as the latter could not be dis¬ 
possessed of the property without receiving the full 
>mle price and that as the pre-emptor had benefited 
by payment of his debt due to one of his creditors, he 
must make up the deficiency before he could bo <dven 
possession. Siieogopal v. Na.uu Khan, 12 A?L .1 

~ S2 869 

Preliminary inquiry. See Criminal I’uo- 

ckhukk Cope, ss. 195, 470. 

Pi escription Person damn ng limited interest 
entering upon land — Prescription cannot confer better 
I die— U i ml a La w— Success io n - / >a ugh ter■ i n- la . r 

When a person enters on land under a title as heir 
" 1 " r!l is necessarily a limited title, very cogent evi- 
dence is necessary to show that the* said person 
at forwards asserted a title as absolute owner. 

A person ill the position of a Hindu widow may 

e aim only a limited interest, and a lien she does <0 

(ho interest claimed is all that is acquired bv 
prescription. 


A Hindu daughter-in-law i„ Bomba* does not 
succeed as an absolute owner nor does she in llernr 

8 hko Lai, r . Shkokajia, 10 N. I,. K. j jg 

Presentation of plaint. „„t „ f 

y °*r <V '"" ■"‘Prized to reeei'ee 

.......rrl 

l"'T''i laescntatien, unless rmllied bv (|,e 

«>“ "»U ver, day. b'flvi I „ C "'" t 

Sum; J UA ' 1 1| "' 1 Ami! 

360 


Pre-settlement Inams— Madras Estates 

Ixmd Act (I of 1908^, s. 3 — Inam granted 
prior to Permanent Settlement , ichethcr “ estate ”— 
Suit by Inamdar for recovery of rent — Juris¬ 
diction — Civil or Revenue Court. 

An Inam granted by a zemindar , prior to the 
Permanent Settlement, is not an “estat9”as 
defined in the Estates Land Act, nor i9 such an 
Inamdir a “landholder” within the meaning of 
this expression in that Act. 

A suit by such an Inamdar to recover rent is, 
therefore, not cognizable by a Revenue 
Court. Bila Sanyasi Naido v. Agnihotram 
VENKATACHARYULU, 16 M. L. T. 258; 1 L. W. 
241; (1914) M. VV. N. 318 96 

Presidency Small Cause Courts 
Act (XV of 1882), s. 6 977 

--s. 41 572,977 

Presidency Small Cause Courts 
Act (lot 1895) - 

Press Act (XXV of 1867), ss. 4, 5 


Press Act (I of 1910), ss. 3, cl. (I \ 23 

— Exemption from security —Cancelment of exemption 

— Order for security for Newspaper — Newspaper 
stopped — Press used — Conviction, whether sus¬ 
tainable— Press Act (XXT of 1867^, ss. 4, 5. 

The accused, who owned a printing pres9 and 
printed a newspaper, made declarations under 
sections 4 and 5 of Act XXV of 1867 after 
the coining into force of Act I of 101*1. The 
Magistrate made an order under clause (1) of 
section 3 of Act I of 1910 dispensing with the 
deposit of any security. Later on the Magistrate 
required security for the newspaper. The accused 
stopped publishing the newspaper but used the press. 
For this use of the press the accused was 
convicted under clause (l) of section 23 of Act 
I of 1910: 

Held , that, the conviction could not be upheld for 
clause (1) of section 23 of Act I of 1910 covers 
the disobedience of an order under section 3 and 
section 5 of the Press Act and the order diso¬ 
bey ed was not such an order. Pandurang Bal- 
Krishna Path a k v. Emperor, 16 Bom. L. R. 87; 
15 Cr. L. J. 297 


s. 23 


505 


Presumption — Adverse possession— Burden of 

proof — Limitation 521 

Assertion by tenant of certain 
rent moie than twenty years before sni* - - Same 
rent claimed in present suit—Presumption that 
rent hns not been altered for twenty years—Ancient 
document—Proper custody—Interference with dis¬ 
cretion as to custody by Appellate Court—Evidence 
Act (1 of 18721, ss 13, 43, 90— Assertions of right 
— Admissibility in evidence 773 


j»rv, chuige of 


— Contradictory statements- Per- 

747 

Giant of land under Darkhmt 
1 n os— Rules not complied with -Jurisdiction - 
^ 4 'oise possession—Confined to spot actually in 

possession 520 
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Presumption-conoid. 


i <• ~ Muhammadan Law—Gift- ^ 

eenfcials of— Possession— Fat her_fifr ^f ’ e3 * 

bon Diie-estate in produce reserved, effect of 

Official acts 195 

. . —Presumption that co-owners 

possession is on behalf of all owners —Possession 
y lggest adult share-holder, character of—Trustee 
for minor co-owners —Reason for rule 


Privy Council Appeal 
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i . Rate and amount of rent — Re¬ 
lationship of landlord and tenant 244 

~R^hN—-Rent suit—Entry in Record of 

tenant I * n ° fc c 1 oncIus,t ’ e even on failure of 
tenant to take proceedings to rebut presumption 

... 6, 5 

9 statutory—Pre-emption nre 
sumption as to i ight of P ’ 9^.3 

—rwA f ‘ Suifc for ejectment and for rent 

granted^ "' a8te — ^ — 

_ 553 

ri „u . ~ —- S,,ifc for restitution of conjugal 

Proif Of mamage-Minor wife- Execution 
against parents 828 

Privilege- Pee Defamation. 

”~7 ’ ~ Good faith —Freedom of Pre 33 — Privi. 

ege of Journalist—Privilege of other subjects — 
m vilego of Judge—Criticism-Fair comment — 

1 ruth — Reasonable grounds QQ | 

Privy Council Appeal- Certificate for leave 

to appeal to Privy Council, when granted 793 

, " ‘ High Court dismissing ap¬ 

peal on appellant’s failure to furnish security for 
costs—Substantial question of law 532 

lft ~ Q , — Practice-Order in Council, 

1 * . ~ Dismissal for non-prosecution -Order 
Majesty in Council—Limitation Act (XV of 
i877), Sch. If, Arts. 179, ISO—Execution. 


for interference-Co„ s ider^r,'Tf^Me 1 , ~ e G '^ f,s 

tice ~ Leilve t0 a PPe«l to-Prac. 

Privy Council practice-r , 657 

-Hoyal prerogative-constitutional“ P , PCal 

mstrative reason-Coi,rt of criminal n a ‘ 

England, rules and peacetime of how fa' , appea ‘ ln 
Privy Council ° ' tdt Ending- on 

66 I 

of 

son, i f may be affected by proba'/procce V ?> e<lecea * ed 
tion of heir - Sufficient interest. ed,n ff s ~ Obliga - 

appear „„ p „ b ,„. * „ ‘ «"•«• «r t„ 

for probate, fa if e poods »/QohTkoI Cu^Tc. 

P (V of t | 88 a | rl , d s. ) 23 mfniStrat, °n Act 
_ 296 

■»- - g 83 

Profession tax, payment of 
Promissory note - Consideration tn • , 
l‘^7-PM 9 ieP 0 uJyf nee ~ C ° n,raCt Act (/ °f 1872 ^ 

by Vhe C defend'ant°to the 

to --t 

__ _ 540 

188/; " S 7 A* *** ~ ^eLutnimeni^A cf ^XXVl ’ 

Where from the terms of an indnre« 
the promissory note, no acoountabhitycan ?" 
inferred between the indorser and indorsee ° 
not an indorsement for collection merely ’? 
the 1 older alone can biing a suit on A ' ’ M<1 

Patoju Sangavya r. Patojcj Sanyasi nofe * 





Where an appellant or his agent does not take 
nectual stepg f or the prosecution of his appeal 

JV 0 /®, fc r G Pn>y Co,lnci, > the appeal stands dis. 
nissed for non-prosecution under rule 5 of the 

. ^ ouncil of 13th -Inno 1851; there is no order 

l . 8 ,Majesty in Council dismissing the appeal, 
is if. necessary that any such order should be 
a e in the appeal- Therefore, where a Privy 
a Ppeal is dismissed for non-Drosecution, the 
xecutable decree is that of the lower Court and 
a P® n °d of limitation for execution is that pre- 

j ». ,e Article 179 of the second Schedule of the 

nl To7J mifcafcion Acfc > 1877 - Batpk Nath v. Uusni 

]R r 18 r* VV * N ’ 740; 12 A - L - J - 596: 19 L * J - 5 ^i 
2fU° Um L ‘ R ‘ 360; 27 M * L - J * 16 M. L. T. 1; 36 A. 

84 644 P. C. 


Antecedent oral agreement—Plaintiff* t ta .7 ,p 

entitled to fall back on oral agreement. ^ 

The plaintiff and the defendmr 

On the partnership accounts being ta ke Partnc,rs - 

money was found due to the plaint.hr f S ° mo 

defendant who paid a portion TfUe ^m ( l he 

and executed a promote for the balance T,” 0 

p.omote was not p.operly stamped and th 

fore, could not be sued upon. Under H th e ' 

cumstances the plaintiff 1 3se d his su ‘T C "'' 

covery of the balance on the orit-in!l ' 0r re ’ 
action: original cause „f 

Held, .li that (he payment of a part or ,i 
money due afler the settlement of „ f ' e 

was evidence of an agreement to nav fu C °"[' ,S 
lance; p ^ * ne ba- 
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Promissory note— coucid. 

( 2 ) that, as tho agreement to pay was prior 
to the execution of the pro-note, tho pla.utilT 
could sue on that agreement Saminath a 1 a ni v 
v . Kami a Krishna Patman, 1» M- f- T * - 3 

Payee dying leaving widow 


-Joint iamily-Suit by surviving members , u'/.e- 
/her maintainable . 

Where the payee of a promissory-note dies leaving 
a widow, the surviving member or members of his 
joint family cannot maintain a suit on the same 
if it is found that it was not taken for the 
benefit of the family. Go.-ArA Ai'-angar 
Katakrishna Ai vangar. 20 M L. J. 224 Ol^ 

_._ Pro-note insufficiently stamp - 

ed-Suit not on pro-note—No independent cause 
of action—plaintiff not to succeed - Admission of 
defendant as to execution of pro-note immaterial — 
Stamp Act (II °f 1899), *■ 35- Evidence Act (I of 

1872;, *. 91. 

Whore a plaintiff has no cause of action apart 
from an insufficiently stamped pro-note, he can¬ 
not succeed at all, although ho does not profess to sue 
on the pro note and although tho defendant admits 
the execution of the document. Balt.y Singh v. 
Biiugwan Dass Kai.war, 7 Bur. L. I.B«» 975 

signed by one out of 


- — ■ -1^(1/ It v/ If II V O'H 

several persons intended to be jointly liable — 

Liability of person signing—Material alteration , 

effect of. 

Where one person signs a promissory noto on 
the condition that another person who was to 
be jointly liable with him should join in the 
execution and the hitter does not, the former is 
not liable. 

A material alteration invalidates a whole not*'. 
This principle applies to a case where although 
then* has been no alteration after the note came 
into existence, the noto was created in the tiist 
instance itself with a forged signature of a 
material character. A mirth am Pili.ai v. Nan.iah 
Godnden, ‘20 M. h. J- 257; 15 M. L. T. 205; 
(l<M-4) M. W. N. 250; 1 L. NV. 243 4S4 


.— -- - written on impressed 

stamp paper of insufficient value—Blank impressed 
sheet added to make up the detieieney - Pro-note, 
whether duly stamped ] 10 

Proof. See Kyi hence Act, s. 3. 

.-, oral testimony of person who mav have 

heard it—Dying declaration, not bearing signature 
of deceased, whether admissible 193 

Prosecution to exclude all ex | ilana'ion con- 
sistent with innocence of accused— No fabrica¬ 
tion of false evidence, if evidence not admissi¬ 
ble 


Provincial Insolvency Act till of 
1907 , SS. 15(1), I 6 ( I 1 D,btor'.< prti. 

tion— Court bound to adjudicate bitn in sol- 
vent. 

Where a debtor presents a petition to be do- 
dared insolvent, tin* Court is bound to adjudicate 
1 mhi insolvent under section 1(1 (J) 0 f t j l0 j nso j 


Provincial Insolvency Act- ccneid, 

venev Act, unless the petition amounts to an 
abuse of the process of the Court. 

Section 15 (1) deals entirely with a creditor’s 
petition and docs not apply in any way to a 
debtor’s petition. Tirloki Nath v. Badri Das, 
12 A. L. J. 355; 36 A. 250 4 

_s. 16 tl) 4 

-s. 30 927 

- S' 36— Transfer by insol¬ 
vent made two years before adjudication— Order — 
Ju risdiction. 

Under section 36 of tho Provincial Insolvency Act, 
a Judge has jurisdiction only in respect of transfers 
made within two years of the date of his order of 
adjudication, and cannot annul a transfer made with¬ 
in two years preceding the date of presenting tho 
petition in insolvency. Jokhan Singh i\ Deputy 
Commissiomkr, Fyzarad 924 

-S- 37 —Sale before ad• 

judication—Evidence given at insolvency proceedings , 
whether admissible against purchaser in proceedings 
under section 37. 

Where a sale made by an insolvent is impugned 
under section 37 of the Provincial In olvency Act, 
evidence given at the insolvency proceedings can be 
used against the purchaser, though not a party to tho 
insolvency proceedings, to prove that the insolvent 
was unable to pay his debts at the time of the sale. 
Gangala Ramokottaya v Bhimavarapa Guruva 

Reddy 597 

Provincial Small Cause Courts Act 
(IX of 1887 , Sch, II, Art. 3 I-Stiff for 

recovery of money bused on account — Jurisdiction. 

A suit for tho recovery of a sum of money, the 
precise amount of which cannot be ascertained 
unless the accounts of the parties have been examined, 
is cognizable bv a Small Cause Court Ixdar Mal v. 
Haldeo Das, 12 A. L J. 230 424 

Public Demands Recovery Act (I 
B. C. of 1895>, s. 7 782 


Public document. $♦»* Evidence Act, s. 
74. 

--Production of copy of 

false document—Attempt to use the iiiginal 

696 

Public Policy- Promissory note— Considera¬ 
tion to induce witness to give evidence 540 

Public record: See Nkthrrsolk Settlement 

Khaska. 

Puja miras, meaning of 72 

Punjab Alienation of Land Act 

« X111 of 1900 , s. 21 A t2.— Limitation^ 

u hether Chief Court can extend. 

It is not open to the Chief Court to extend 
in any way the time prescribed for an application 
under seciim 2*A (2/ of the Punjab Alienation 
of Land Act. 

Obiter: it is doubtful whether a decree under 
section of the SpeoiSc Relief Act, which settles 

no ijuesti m of title, can he revised under section 
•21A (2>, Punjab Land Alienation Act. PhimaX 
v. Ciuianga, 7 P. U. 191 *5 135 £ 151 P. 
o. R. 1914 
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817 

a Pr"’ol-Smill i Ca,*?u.i, o/vLIul th'l 

fi st '(W D ‘T°T■f nur ' confirming decree of 
V, , Court , \ Ao further appeal—Section 70 ( 1) 
(h) repealed before date o/ hearing-Court 

incompetent to exercise powers under it. 

ird' ai inip pT'' t0 !' ecorer 1.450 principal 

fo/ the m •° n , a b ° n< ’ anti ol,fcamod » decree 

Wf , | P ,m ° Unt ’ l(s - '- 2r>8 . Payable by 

n t ilf-\ early instalments of Rs 50 each. On his 

n a.nHff ni 1 ,° f a £ peal t0 thu Divisio "al Court, 
plaintiff affixed a Court-fee stamp of Rs. 25 

calculating the amount as follows: (1) R s . 15 on 

'IT' 1 ''* ° f nd va l°rem Court-fee payable on 
ns. J92 interest which was disallowed by the 
brst Court, and (2) R s . 10 in respect of the 

prayer for the cancelment of that part of the 
decree which related to instalments. The Divisional 
Jud^e however, ordered plaintiff to pay ad valorem 
ourt-feo on Rs. 9/5 instead of the fixed fee 
ot Rs lo. The plaintiff failing to pay the 
required Court-fee his appeal was rejected under 

(9 r . de i’ 1L Uf » . ruIe 11 read with section 107 

(2) of the Civil Procedure Code. 

()n further appeal to the Chief Court, 
r .* ld ' t,iat under section 49, subsection 1 (a) 
yi), of the Punjab Courts Act, as it stood be- 
lore it W as amended by Act I of 1912, no fur¬ 
ther appeal lay in the case; and 

that section 70 (1; (b) of the Punjab Courts 
Act. as it stood at the date of the institution 
ot the appeal, having bpen repealed, the Court’s 
powers under that section had been taken away, 
and hence it could not treat the petition as 
°ne of revision under that section. Surju Mal 
v - Asram, 160 P. L. R. 1914 451 


ment of 1912 , ^ 

—Same question . involved 


Act IV of 1912 k s ( . a io_T endec * by 

Necessity—previous mortgage. ec ond appeal — 

Where a lower Appellate Cnm-f i 
after discussing each item of considIe5°,"" d ° S a faefc > 
necessity has been proved, the Chief Cn 1 U ' afc 
mterfeie with these findings on second 1 " iU n °t 
The fact that a previous mono a PpeaJ. 
twelve years old is of no importance'" m , ore «>an 

shown that mutation with regard to it ' ess H 
more than 12 years before suit n Wa8 ^ctccl 
Bishna, 31 P. VV. K. 1914; 111 p f R D "?? N Sinoh 

• u n- 1914 940 

sf f °0-K a , mend - 

J - ., involved in tun ? aS6e d suit 

decree less than R s . 2,510—Boil J decre ^~~Each 

ZT d,ng Rs - 2 ’ 5co ~ iurt ^ 

Rs. ^24^!o.O t ''ml d KTM() 1 'Ve^«T r Tl d T' tS tor 
question of inheritance was involved Hi i ^ Same 
thejefore, contended that each decree , ' Vas > 

volved a question res-eefin.r c direct ly i n . 

Rs. 2,243-10-0 plus Rs bocT fe 'n?? ra ' ue <‘ at 

Held, overruling the cl',e n « 0 Tfh",t 2 ’ 50 , 0 ’ 

each suit may directly involve each H " h,,l ^er 

ly involves only a question resnertl de ° rce direct. 

dealt with in it and that, therefore' 6 

appeal was competent under sorti ’ \'° furl ^er 

Punjab Cou.ts Act, as it stood l V ° of «he 

ment by the Act of J 912 01 ' e amend- 

Musa m mat Jin do Ba/, 129 ,«) P j .1 , n V CH ^n v. 

R. J914 v / i • L. R, 9(J p yy . 

_ _ 109 

S. 7O 


, ---s- 70 (I) (b)-Act 1 

of 1912 Revision — Chief Court, powers of , under 
amending Act. 

The power of entertaining a second appeal in 
a land suit below Rs. 1,000, under section 70 
(1) lb) of the Punjab Courts Act, as it stood 
before its amendment by Act I of 1912, has 
been withdrawn from the Chief Court by the 
Amending Act of 1912. Nur Dix v. Musammat 
J hax do, 4 i P. L. R. 1913; 89 P. W. R. 1914 




„-(as amended by 

Acts I and IV of 1912), s. 40 -Ap,eai 

on question oj custom without certificate - Granting 
permissioji to appeal — Revision. 

Under section 40 of Act XVII [ of 1831, as 
amended by Acts I and IV of 1912, no appeal regard- 
*ng the validity or existence of any custom or usage is 
allowed from an Appellate decree without acertificale 
nientioned therein, even if questions of law are 
involved or material errors of procedure have oc¬ 
curred, so far as tho finding on the question of that 
custom or usage is concerned. 

It is not proper to inteifere in revision with such 
an appellate decree as to the validity or existence of 
a custom. Arura v. Imam Bakhsh, 4 P. VV. R. 1914; 
23 P. L. R 1914 


S Unja £ Spurts Act (I of IQ I?, 9 f° 
Punjab municipal Act ,xy J f 2 „ £ 

S. 38- Declaratory suRn ^ X ,° f / 89 | , 
Committee— Ko notice necessary. 9 *"** Municipal 

Tho previous notice of one month 
under section 38 of Act XX of »o, re< l u ''-ed 
necessary for bringing against ' ,s n,,t 

Committee a suit for a declarafio A ' unic, >‘l 

plaintiff is the owner of a certain n? t that 11,0 

and the Municipal Committee who refuel' Und> 
plaintiff permission to build <,n it . ef «sed t | 1B 
it was their property had no ° 'hat 

so. Ishar v. Municipal Commi T ° to 1,0 

1 P. W. R. 1914; 24 P. J. R. 1914; 32 Pr. 

Punjab Fre-emotinn 3,7 

I905 ,s. 12 b. (3),^41, 'cl ^21 0 (r of 

right of- Proprietary holding-Ore, no ~! r, ‘ lou ’< 

- Heir— Co sharer. pancy.holding 

A mother or a widow not bein~ ‘heir*’ , 
meaning of Customary Law cannSt exercise a "-'h 6 

of pre-emption as such under sub-cla.,1 a 
clause (6), section 12, but can do so' ^ thtral y ’ of 
under sub-clause 4 fourthly ’ of clause (6) co ‘ shar ers, 

The mother of an occupancy tenant has 
whatever to succeed on the latter’s death T 5* hfc 
pancy rights held by him and her claim IL 1 ° cc ' 1 * 

can only fall under clause (c* snh « prc ’ ei npt 

Fateh Nishan v Ahmad Shah ’55T **°**fl’. 

P. R. 1914; 103 P. W. R. 1914 ’ K * li)l ^ 16 
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Punjab Pre-emption Act— conoid. 
_s. 12 (c' s secondly 

- “Sub divisionmeaning of — Thulla Hari Singh, 
o l Mauza Bari Hari Singh, Jrgraon Tahsil , 
Ludhiana District. whether sub-division—Vendee 
joining stranger, whether can resist pre-emption. 

'Thulla Haii Sin^h of Mauza Bnrj llari Singh, 
Tain il Jagraon, District Ludhiana, is a sub-division 
within section 12 tc', secondly , of the Punjab 
Pre-emption Act. 

The intention of the Legislature in enacting clauses 
(c) and ,d) of section 12 of the Punjab Pre-emption 
Act was not only to recognise tho main or 
primary sub divisions of a village but also any 
further divisions of such sub-divisions as may 
be well marked and authenticated by the 
Settlement Record and the history of the 
village 

A vendee who associates with himself in the 
purchase a stranger co-vendee loses his right to 
resist a pre-emptoi’s claim. Basawa SlNGit r. 
Nat it a Singh, 12S P. L. II. I'Jit; (30 P. R. 
19! 4; 83 P. \V. It. 191 4 15 I 

Railway accident- - Damage to plaintiff’s 

carnage —Gate at level crossing left open — Damage by 
defendant's train—Negligence of dejendant - Contri¬ 
butory negligence of plaintiff. 

\ 

The plaintiff sued for damages on the allegation 
that a train of the defendant-company ran into and 
damaged the plaintiff’s cat riage as it was crossing 
the defendant-company’s line. The evidence showed 
that there was a gate at this level crossing where the 
accident occurred and that this gate was left open; 

Held, (1) that there was an invitation to all comers 
that the lino could be crossed with safety: 

(2) that there was,therefore, ample evidence to sup¬ 
port the lindingof negligenceaguinst the defendant, and 

(3) that there was no contributory negligence 
on the part of the plaintiff. Bengal Provincial 
Hail wav v. Goim Mohan Singh, IS C. NY. N. 325; 41 

C. 2os 788 

Railways Act (IX of 1390 , ss. 3 

*4), 7, 122 <2*, 138— Right Ol owner to 

eject hespaser —Cinl a rang mag be criminal offence 
if attended with force and viol cnee— Possession 
laicful , when becomes Unlawful-Railway employee 
how to be ejected from staff quarters. 


Section 122 <2) of the Indian Hail ways Act (IX 
of 18<J0) cannot be applied to eject a Railway 
employee from the staff quarters occupied by him 
while underemployment of the Railway Company. 
Staff quarters or any building of a* residential 
character cannot he deemed to be part of a 
Hail way “within the meaning of section 3 (4) of 
the Act ” 


Possession of the staff quarters lawfully oldnii 

ed by a Railway employee, while under* the set 

vice of the Railway, can be lawfully determine 

only by steps taken under section 13 S of th 

Bail ways Act, and the fact of his dismissal doe 

not, by itself, put an end to his right of posse* 
flion. 

In order to render such possession unlaw fu 
there must he an interruption of possession an 
n re-entry after such interruption. 

Tt cannot be said that a true owner may a 
(til tines, ,enter his own premises and use fore 


Railways Act —contd. 

and violence to eject a trespaser; such au act, 
though not tortious and actionable, may still 
give rise to criminal liability if attended with 
force and violence. Margam Aiyar v. S. J. Mer¬ 
ger, (1914) M. \V. N. 124; 15 Cr. L. J. 225 

177 

-s. 7 177 

--S. 7 — Words “Notwithstanding any¬ 
thing in any other enactment for the time being 
in force," effect of—Streets , laying ol R/ailivay lines 
upon—laud Acquisition Act ([ofl89iJ, whether 
to be resorted to — City of Bombay J/unicijxii Act 
(Bom Act III oj 1888.*, ss. 289, 293 — Permission 
under s. 293 —Effect of s. 289. 

The words ‘notwithstanding in any other 

enactment for the time being in force,’ in section 
7 of the Railways Act, empower a Railway 
Company to do certain acts specitied in the section 
regardless of the provisions of other enactments. 

Therefore, where a Railway Company wishes to 
lay a line of Railway upon and across a Bombay 
Municipal street, it is neither necessary nor 
appropriate to proceed under the Laud Acquisition 
Act or to obtain permission under section 293 of . 
the City of Bombay Municipal Act. 

The effect of section 2S9 of the Bombay City 
Municipal Act is only to vest in the Corporation 
such property as is necessary for the control, 
protection, and maintenance of the street as a 
highway for public use. G. 1 P. Railway v. Muni¬ 
cipal Corporation, Hi Bom. L. R. 104 765 

-SS. 77, 140 -Notice to Dis • 

triet Traffic Superintendent, whether notice to Agent. 

A notice to a Railway Company’s District Traffic 
Superintendent is not a notico to the Agent 
within the terms of section 140 of the Railways 
Act, 1890. East Indian Railway Company v. Ram- 
gati Ram, 19 0. L. J. ISO 142 

-s. 80 —Carriage of goods by differ - 

cut Rail ways —Loss if goods — Liability of particular 
Railway — Proof that loss occurred on that 
Rail a ay. 

The plaintiff consigned to the Bengal and 
N.-\V. Railway Company certain goods for delivery 
at llowrah. The Railway Company gave the 
usual receipt and invoice and forwarded the 
forwarding note to the East Indian Railway 
Company. Ceitain goods were received by the 
Inst named Company who offered them to 
plaintiff, but be declined to accept on the ground 
that, these were not the goods consigned. The 
plaintiff sued both the Companies for his 
loss: 


Held, that, in older to render the East Indian 
Railway Company liable, there must be evidence 
nmlt'r section VO of the Railways Act showing that 


the loss, injury, destruction or 
rod on i he line of the Eist Indian 
Cam Indian Railway Co. 
Magniram, 19 C. L. J. 434 


deterioration occur- 
Railway Company, 
v. Nope Chaxd 

22 


— --S. 122 (2)-Right of owner to 

• tresfmsfer—Railuwy employee how to be ejected 

Jrom staff quarters. 



Vo). XXllfJ 

Railways Act 


general index. 


conoid. 


18P0. cannot be^pplied b 1 Ba ’ ,ways Act (IX of 
from the staff ousters eje . Ct , a Rail '™y employee 

employment of til V T ' P “ him " hiie mder 

Aiyar , I T M Railway Company. Margam 

L J 225 WKRCER ’ U914 > M - W - N.124 ; 16 Or 


Registration Act 
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( 1 908)—contd. 


_ , ^ 177 

s. 138 f77 

- S ’ 140 142 

R^J if j C a tion —Presentation of plaint out of 

wRhln m 8 ° ffiCer0f Conrt authorized o receive 
"Ith.n office hours, whether proper presentation 

Razinama-Lawful agreement — Put . J 360 

s:^Sr ise * 

_5“»s.r x ” w "*“ - j~ 

^in diction S p U1 ^ ln f tifcuted b y insolvent after ad- 

continue suck whethe^ean 

- R Co C ^ens°ado a n' ^OmiseS-Offer _ Tengr- 

Reclamation lease. See kabuliat. 

Redemption. See Mortgage, 

R mIh o re, ] CeS '~ PO "' er ° f District Magistrate to 
SetLstdge™ t0 Hi?h C ° Utt in tr i007 

Registration Act dll of I877i, s. 17 

Equitable mortgage—Registration f 29 

- s. 26 23 

—:---s. 49, els. (2», (7)— 

Unregistered lease cannot be used as evidence even of 
agreement to lease. 

-An agreement to lease is a transaction affecting 
immoveable property and should be registered. 

An unregistered lease deed cannot be used as evi¬ 
dence of even an agreement to lease. Vasudeva 
“* DDY v ' Nailapfa Reddy, 15 M. L. T. 220, 1 L. W. 

296 336 i 

- SS. 71,77 23 ] 

R ff'Stration Act (XVi of 1908 , ss. < 

28 Mortgage-deed - Fictitious entry—Pro¬ 
perty not in existence—Entry made to obtain registra- 1' 
tion at a certain place- Decree- Concurrent findings i> 
No evidence — Decision of law — Mistake—Evidence 
Rectification of mistake - Pleadings. c 

If the parties to a mortgage-deed fictitiously des- 
cn e therein certain non-existent properties to be ,, 
situate in a certain District and thus obtain registra- 
ion of the mortgage-deed in that District, they commit 
a raud upon the Registration Law and the registra- — 
ion of the deed is invalid as without jurisdiction. 
imdaily a Court, which would have had jurisdic- 
ion to entertain a suit based on a mortgage if the — 
mortgaged property were really in existence and 
situate within its jurisdiction, acts without jurisdic¬ 
tion if it grants a mortgage-decree on the basis of 
the mortgage containing such a fictitious entry. 


nJappiy to * case^f h findin S s of fact does 

er thereis no eWdence tn° T*’ A Vision that 
1M sion of law. support a finding is a deci- 

7 th4 n, w a e k bv me unT n L ha t t Pa ‘; ties intendin S to do one 
7 else. * ntentional error done something 

2 make a fictitiouf entry ^hlTr^f ^ f,ltent ! ona,, y 
)f mistake. ^ 1 ere 1S 110 question of 

6 proved and 111 e ct iS th P t!rth ed ’ “ 

0 evidence in support oMhJ h ® P ? wh ° could give 
has abstained from mV su &gestion of the mistake 

\ °Vh he szs**" 

"le-lto^TeZd Uttefl'JtJn ^ 

vale into mortgage or to deprive it of it* ¥ ° J con ! f ert 
whether admissible in evidence. * 1 9<l1 CffCCt} 

day ia in effect a mortgage o^Xtlt^n^ 10 ™ 

‘^ectstm"ve e a r hle" e r'o V perty” Sthe" ^ 

of section 17 of theRegistration Act LT'"? 
admissible in evidence without registration I^ynl^ir 

Ve N k A T A C H A L A PA THI GARD v. MuTHD Vevkatacha r‘V 
PATH,, 26 M L J. .51; (1914, M. W. N, 178; I f w' 

__ 409 

of palmyra trees Jo,- enjoyment if toMy’frm'L etc"— 
pert" ~ Imm0VCahle Property-iLeabie pro. 

Where a document stated that the lessee “had taken 
for lease for two years ..for enjoyment for toddy 
palmyra fruit, etc, the palmyra trees” i„ 
garden, that he had paid the amount of the lease for 
two years Hs. 140) and that ho would not C ut 

PTPP ^Ih 8 ° f T y f the fcrees on which he Climbed 
except those whose leaves had to be cut; 

Held that the document in question was neither a 
lease of immoveable property nor did it create an 
interest m immoveable property: 

Held, also, that a lease for drawing toddy does not 
create an interest m “immoveable property” ,vmi n 
the meaning of section 17 .6) of the Registration Act 
and does not require registration. Natesa Grama vi 

W N N 527 Er ' C '' AV '’ ]5 M L T 237: ('SO- M 


s. 28 
St 49 


102 


409 


. . . ^ S* 77 —Document —Exec a 

twnof document — Pardanashin tody, conveyance bu 
— Document read over ajter execution and receil nf 
consxderation—Inclusion of property not agreed L hi 
sold objected lo. i e 


10'J 
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Registration Act — (l'JJ3) eoucui. 

Two pardanashin illiterate women agreed to sell 
certain property to the plaintiff, who thereupon 
wrote out a Icobala purporting to convey not only 

the property which the women , ' !l 'L a " r f ed ( . t ° S °' f 
but also certain other properties. The brother o 
one of the women signed the kobala on their Belial 
without reading it himself or reading it over to the 
women. The consideration money was handed ovet 
by the plaintiff to the brother. The kobala was then 
read out. The women, who were behind the parda 
at once protested saying that the kobala contained 
properties which they did not intend to sell I ie 
document not having been registered, tlio plaintiff 
brought this suit under section 77 of the Registration 
Act for the registration of the document: 

Held , that there was no execution of the document 
and the suit was rightly dismissed. Abdul Hakim n. 
Jamila Khatun 

Regulation (XVII of 1806)* ss. 

8 -Foreclosure—Notice — Defect — Misdescript ion of 

mortgaged property. 

Where, in a notice issued under section 7 of 
Regulation XVII of 18 6, the property mortgaged 
instead of being described as one-half of a cer¬ 
tain land was described as the whole of it, the 
words used being mabligh kata hojawegi iustead of 
ba i k a ta i h oja weg i: 

Held , that the first error was fatal to the vali¬ 
dity of the notice. 

()biter. —The second defect is also fatal to the 
validity of the notice. Siiambu Ram u. Jamita, 43 
1\ L. R. 1014; 85 P. W. R. 1914 97 
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Regulation (Bombay) IV of 1827, 
cl.99 617 

Regulation (Bombay) XIII of 1830, 
ci.5 617 

Relevancy. Sec Evidence. 

Religious office. See Hindu Law. 

Reiinqu ishment -Assignment—Wilivcr 

Remand— Suit oiiginally heard by Disirict Judge 
-Remanded to him by High Court-Transfer by 
him to Sub-fudge -Trial by Sub Judge with cou- 
sent of parties - Jurisdiction of Sub-Judge to try 
suit — Onus of proof—Suit for possession - Defend¬ 
ant setting up tenancy-Defendant found to be 
tenant of plaintiff—Onus, on whom lies 59 

Police custody - Magistrate — Juris 


Regulation (Bengal) XI of 1825- 

Alluvion md dilavion—Riparian owners in Fgz- 
abad District—Custom of dliar-dhura (deep stream 
boundary' — Iqrarnanias or declarations filed by ri¬ 
parian owners. 

In tlio year 1806 at the time of the lirst Re¬ 
gular Settlement of Fy/.abad District an inquiry 
with respect to the rule of alluvion and diluvion 
was made and it was found that the custom of 
dhar-dhura (deep stream boundary), by which 
the main channel of the (iogra was treated as 
the constant boumlarv between the villages abut- 
ting on the opposite sides of the river, prevailed 
generally in the locality. Rubbirs or orders were 
issued that those landholders who accepted the 
custom should tile iqrarna mas or declarations ack¬ 
nowledging the custom, while those who disput¬ 
ed it should give proof of the rule of alluvion 
and diluvion which they set up. Tho iqrarnamas 
were accordingly filed. They wound up with a 
declaration that the parties to them of their 
own free will and accord accepted the usage of 
dhar-uhura and that, they and their successorsin- 
interest would in I'urture act. in accordance with 
d Hut no entry relating to such custom was 
mado in the Record of Rights prepared at tho 
time 

Ilcla, that tho iqrarnamas or declarations wore 
not adequate proof of the custom laid down there¬ 
in. Ianki K UN war r. Xablni.ka Bahadur Pal 
Singh * 


- to 


diction — Action under Chap. VIII. Criminal Pro¬ 
cedure Code, when justified 49o 

Rent, whether charge on produce in hand of pur¬ 
chaser 0/0 

R3S judicata— Co-defendants 944 

Contentious probate proceedings - 


Suit—Conclusive judgment 

Decree of Revenue Court in rent suit 


— Subsequent title suit — Acceptance oj decretal 
amount under protest — Non-acceptance of rent sub¬ 
sequent — Creation of relationship of landlord and 
tenant — Decision of Revenue Court ■ as to extent oj 
holding. 

Tho present defendants instituted a suit for rent in 
a Revenue Court against tho present plaintiffs in 
respect of the holding of one R. G. which the present 
plaintiffs had purchased. In the plaint of that suit, 
tho then plaintiffs (the present defendants) did not 
include the land now in controversy. Tho then 
defendants thereupon contended that although they 
did not dispute the amount of rent payable by them 
as purchasers of R G.’s holding, yet they wore on- 
titled to the land now in dispute as included in that 
holding. Tlio Court found that the disputed land 
was part of the holding of R.G. Tho suit ended in a 
decree which was satisfied by the present plaintiffs 
(the then defendants), and t e then plaintiffs (the pre¬ 
sent. defendants) accept oil tho decretal amount uuder 
protest, and since that date they have not accepted 
rent from the present plaintiffs in respect of the land 
now in controversy. The plaintiffs have now brought 
this suit for recovery of possession of tho disputed 
land: 

Held, that, (1) tho decision of the Uovenuo Court in 
the suit for rent did not operate as res judicata in 
the subsequent suit for recovery of possession; 

(2) the rol itisnship of landlord and tenant was not 
created between the parties, although the defendants 
aeeepted rent from the plaintiffs. MdkuXDA Lai. 
Chakravarti iv Kali Prosonna Chattkrjkk, 19 C. Ib- 
J. 244 

--Fraud—Impugning previous decree 

on ground of fraud — Mere general allegations, 

w hether sufficient—Nature of fraud to bo proved 
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Res judicata 


— concld. 


~ 7T~ MOTtffaffe-decree— Preliminary dec- 

Nof nnT' r - ohj ' ectlon h y judgment debtor- 

.Not open to parties to plead subsequently that there 

was no executable decree * 390 


f . ; ~~ Question decided against a pro 

torma defendant , when not res judicata. 

twolnT) 1" a rrr* Suit ’ tl,ere waa no contest be. 
ecu those defendants who were merely joined m-o 

form,, and the plaintiffs of that suit in regard to the 

Clam, made by the latter, the decision in that suit 

bronX aS res J udtcnla in a subsequent suit 

firs S init ^ ! r f ° rma <lefen<| ants of the 

nlaintiffs a f'n s t‘he real defendants as well as the 

£■ ‘>5 °. f thafc suit, when in the subsequent 

the fi^f 16 -l S ", 0 ? ontest between the plaintiffs of 

defends 7u° th !' S assume the role of pro forma 

f 0 ™, def T I 6 S r b 1 sequent iii'gation, and the pro 
if th defandants Of the first suit, who are the plaintiffs 
of the subsequent suit. M.a Khan v. Rahman, 17 P. 
vv. it. 1914: 35 P. L. R. 1914 38 f 

R f Sti M ution of conjug-al rigrhts, suit 

lor Marriage ceremony, admitted—Coercion and 
non consent, pleaded—Right to begin 242 

Reversionary heirs. See Hindu Law. 

Reversionary right, transfer of. See 

Custom. 

Review, ground for 514 

7~. 77 Jur, ’ sd, *ction — Application for review enter- 

tamed by Judge who passed decree but disposed of 
by his successor—Grounds for review 394 

R foYc Sit V 1 V C,VM '* See Clv,L Procedure Code, 

1908, S. 115. ’ 


See 


Appeal from acquittal 

* 


188 

-- Appeal on question of cus- 

certificate — Granting permission to 


# -- r r v '*' ^uccuu/ii ui cus¬ 

tom without certificate-Granting permission to 
appeal 352 

--Chief Court, nowers of, 

under amending Act ‘ 85 

~ -Commission refused-Dis¬ 
cretion—Abuse of process 522 

~ 7 ' 7 District Judge exercises 

appellate jurisdiction under Bengal Tenancy Act,— 
High Court’s power of revision 844 


~ ‘ -- Ex parte decree set aside —Con¬ 

ditional on payment of costs-Costs taken and repli¬ 
cation to defendants' pleas put in by plaintij}— 
Acquiescence—Revision of order by plaintiff—Dis¬ 
cretion of ChieJ Court. 

An ex parte decree was set aside on the condition 
o payment of costs, which were paid and written 
statement in answer (o the plaintiff’s claim was tiled. 
1 he plaintiff recieved the costs without protest and 
put in his replication to the defendants’ pleas. About 
two months subsequent to this, the plaintiff filed 
a petition for revision of the order setting aside the 
ex pai te decree: 

. Held, that the petitioner’s conduct after the order, 
in accepting the costs without protest and in filing his 
replication to the pleas and in otherwise acquiescing 
1,1 ^he orders subsequently passed by the Court in 


Revision-concid. 

the course of the suit, showed that he did not 
consider himself materially prejudiced by the said 
order and, therefore, the Chief Court 'would not 
exerc.se Us revisional jurisdiction. Punna L 
Cowsj,, 25 P. R. 19,4; 157 P. L. R. iflu 9 j 9 

~~,77 “ , , - High Court’s power to in- 

terfere-S/mftnus delivering attached property « ith. 
out permission—Remedy * 907 

• • w Court’s power of re- 

vision-Landlord and tenant-Lei.se for fixed term 

-Six months notice given before expiry of term — 
.ui isdicfion —Presidency Small Cause Court when 
can pass order under section 41-Presidency Small 
Cause Courts Act <XV of 18821, s. 4!-Presidency 
bmall Cause Courts Act (I of 1895 ) 5 7 2 

disappreciation of evidence 


i v Order of single Jndo-o — 

Judgment-Appeal-Jurisdiction 977 

• , Sanction Preliminary in- 

te“fe7 3 ° n " hiCh High Co,,rt should in. 

r (Criminal;. See Workmen’s Breach 
oe Contract Acr (XIII of 1859), s. 2. 

Case exclusively^trialde Tf Court sK-DiT 
Magfstra^e Uag,a ‘- ta ^-Commitment by Diet net 

. 7 , ~ Omission to record me- 

immary order before summoning opposite party- 

Umission to alhx copy on the property in dispute 
effect of parties to j,™’ 

_ __ ( . , „ Ho/ 

Court, power to interfere ° acc l Hlttal “ 

fixed and irreducible - Enhancement ofsentence ’* 


. 8 Ri&hc of Government to minerals-*®® 

'feus- nam tenure Grant made by pre-British Govern, 
on to ment -( onfirmed by British Government | 44 

352 Right of private defence of nro- 

■s of, perty- Owner entering upon tenant’s land to 
85 remove fallen tree-Assault - Possession follows 

- Dis- . t,tle 704 

522 Ring—game - Gambling — Game of mere skill 

4c‘J— R, ' otin g—Separate sentence 203 

844 Sale. See Pre-emption; Vendor and purchaser 

-Adverse possession, whether incumbrance— 

■Con- Assam Land and Revenue Regulation I of 1886 
■epli- section 70 I 19 

t>j}- —— Declaratory suit to set aside sale-Jurisdiction 

-Dis* of Civil Courts—Bengal Tenancy Act (VII[ of 

3 885 , s. 119 524 

lition -Hire-purchase agreement -Conditions not f u I. 

itten filled qq - 

filed. Perpetual^ lease—Plenary proprietary rights 

and transferred —Nominal malikana reserved * 970 

bout , setting aside of, on ground that judgment 

filed debtor had no saleable interest in part of property 


— Certificate - Amendment Jurisdiction 

of Court to amend fill 

- Or Gift Transfer Ostensible sale fo7 no 

consideration - Gift—Test to be applied -Intention 
of parties 8 I 3 
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Salvage Damages, illegal levy of — Ri les framed 
by Government under G. O. No. 586 Rev , dated 
3rd November 1896, validity of—Proprietary l ights 

of Government—Floating drift-wood —Common law 

right of Crown 37 1 

Sanction. -See Criminal Procedure Code, 
s. 195. . . 

- -Preliminary inquiry — Notice Materials, 

which authority granting sanction may consider 
Revision—Grounds on which High Court should 
interfere 

to prosecute once availed of — Fresh 


sanction necessary for fresh complaint Case of 
non eompoundable offence ‘‘struck off” for com¬ 
plainants’s absence — Discharge —J urisdiction — Cog¬ 
nizance 182 

-, whether necessary—Forgery commit¬ 
ted by person not party to proceedings I 94 

Second appeal. See Appeal, second. 
Security. See Criminal Procedure Code, 

s. 110 . 

Security for newspaper — Exemption 

from security—Cancelment of exemption — < >rder for 
security for Newspaper- -Newspaper stopped — Press 
used—Conviction, whether sustainable SOS 

Seigniorage fees, lew of, legality of 

144 

Self-acquired property. Sec Custom. 
Sentence, enhancement of—Practico 733 

Service land— Inalienability—Family custom 
— Effect — Service la ml remaining in lamily for 
long period of years and descending by rule oj 
primoyentture — Presumption as to nature oj tenure 
— Last holder , whether can put an end to tenure 
based upon Jamily custom —Summary Settlement 
Act (Bom. Act II oj 1803) — Settlements — Hereditary 
Offices Act (III of 1874)— Will—Probate — Findings 
of Probate Court conclusive - Evidence .-let (I of 
1872', s. 41. 

Settlements which have been effected under, and 
are within the purview of, Act II of 1803, pre¬ 
vent the Inam lands to which they rtd ,to from 
being subject to the provisions of Vutan Act of 
1874, because the holders of those settlements 
are no longer hereditary officers holding for service. 

Service land is usually inalienable, and evidence 
that service land has remained in a family for a 
long period of years and descended by the rule 
of primogeniture is moro consistent with the fact 
of its being held for service than with the 
theory of any special family custom. If the 
service has come to uu end, the last holder, if 
he have no sons or co sharers, can put an end’ to 
the tenure, if any, based upon family custom. 

The Inams of the Desuis of Navulguiui should 
he treated as the property of an ordinary Hindu 
landowner, subject to the payment of the agreed 
quit, rent to Government. " 

Win>re in regard to a Will it was contended 
in a Probate Court that the testator had revoked 
l.is Will twenty-four hours before his death and 
G ,: «! !"• had given authority to his widow to 

adopt, hut, the Probate Court found against the 
contentions and its decision was affirmed on 
peal : 


ap- 


Service land— concld. 

Held, that the decision of the Probate Court on 
the contentions raised was conclusive and that it 
was not open to a District Court in a snbsequert 
suit to re-tiy those issues. Brendon v. Shrimant 
Sunderarai, 16 Bom. L. R. 164; 38 B 272 221 

Set-off, doctrine of—Insolvency — Fraudulent 
claim—Notice of available act of bankruptcy com¬ 
mitted by dobtor 927 

Settlement. See Muhammadan Law. 

Seychelles Penal Code, s. 216— Em. 

bezzlement—Civil and Criminal liability —Distinc¬ 
tion between invasion of liberty and just rights of 
citizen—Grave and injurious miscarriage of justice 
— Leave to appeal to Privy Council — Practice. 

Section 216 of the Seychelles Penal Code does not 

•* 

refer alone to the failure to restore or replace 
goods, money, etc., in forma specifica , and, therefore, 
is not inapplicable to a position like that of trie 
ordinary breach of agency or trust, in which money, 
in the sense of the actual notes, sovereigns, or the 
like, does not fall to bo returned, but only its'bquiva- 
lent. 

Upon the other hand, no countenaaco can be given 
to the view that the lauguage of the Statute can be 
used to rank within the category of crime, conduct 
or actions which do not essentially partake of the 
nature of embezzlement in the sense in which that 
term is ordinarily and properly understood. 
Although the term ‘embezzle’ is supplemented by the 
terms ‘‘squander away or destroy/’ the whole context 
and the view of the sectiou show that the latter ex¬ 
pressions are amplifications or exemplifications of the 
operations which are of the nature of embezzlement, 
in the sense that the conduct which is libelled has 
been a wilful appropriation by the accused of the 
property of another, or after possession of the same 
has been acquired, of the wilful squandering or des¬ 
truction of it to his prejudice. 

The mixture of the funds of another with one’s own 
fund may be in many cases natural and proper and in 
another case convenient but irregular and in the third 
both irregular and orimiual. The distinctions be- 
t ween these cases require to be treated with the great¬ 
est judicial care, so as, while preserving the amplest 
civil responsibility, to prevent the third or criminal 
category from being extended to mistaken though con¬ 
venient acts. This is only to say that apart from con¬ 
structive criminal responsibility, which may be imposed 
by Statute, a Court of Just ice cannot reach the conclu¬ 
sion that crime has been committed unless it be a just 
result of the evidence that the accused in what 
was done or omitted by him was moved by the guilty 
mind. 

^ In criminal cases the Judicial Committee of the 
Privy Council does not lightly interfere, it only 
does so where justice has been gravely aud in¬ 
juriously miscarried eveu although the proceedings 
are taken to have been unobjectionable in form. 

1 lie appellant on being empowered by the guardian 
ot a minor to act for the guardian in the ingathonng 
and the investment of the property of the minor 
opened a regular account and received the miivn’s 
lands and made advances, sometimes far in excess of 
the receipts. In I9l»>, a large sum haviug become 
payable to the minor from a third person the latter 
credited the amount to the appellant's overdrawn 
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account with the bankers. No concealment of any 

, ' vaS l ’ ractlse ‘ , ’ accounts were regularly kept 
ant advance 3 were made as before out of this money! 
In 1911 the appellant, being called upon so show what 
ca h he had ,n hand belong!.,g to the minor, stated 
ully and exactly ho.v the m utter stood, and on bei-i-- 
required by the friends of the unaor to invest or 

pay the amount or to give a guarantee therefor at 
once gave the requisite guarantee. 

Upon this the appellant was prosecuted, convicted 
nd sentenced to 1 H months’ imprisonment with hard 

embeJlJ iavin £ wilfully, fraudulently and unlawfully 
embezzled the minor’s money which had been deli- 

guardian: ^ agGnt ° r Pr ° Xy ° f the ™"or’s 

Held quashing the judgment and sentence aopealed 
against, tha u the Court below had lost sight of the dis- 
tinction between a civil and a criminal liability and 
that the sentence pronounced against the appellant 
oimed such an invasion of liberty and such a denial 

of just rights as a citizen that their Lordships felt 
called upon to interfere. Louis Edouard Lanier u 

t, £.! ng » SC X. 9*; (19.4; A. C. 221: 2b M L. 

J. 1; 83 L. J. P. C. 1IG; 15 Or. L.J.3 5 657 P. C. 

S n r f°! :r o am t 2 n “re-Grunt W7.*e by pre - 
British Government —Confirmed by British Govern - 

™e nf Jnam deed and its terms - Absolut 2 title — 
Bight of State to minerals - Levy of seigniorage 
fees legality of—Enfranchisement of jnam confers 
absolute title-Right of Government to minerals 
(itso passe<. 

Wheie the terms of an inam title-desJ are 

absolute and confer a free hold in the village, the 

right of the State to the minerals also passes 
with the grant. 

Sadasiva Aiyar, ./. — On enfranchisement, the full 
ree hold interest in a village passes and the 
estate so vesting is not liable to any further im 
position of burden in the shape of revenue assess¬ 
ment by the Government other than the burden 
of the enhanced quit rent imposed by the Inam 
Commissioner. 

i pencer, J. dissenting — A Shrotriam grant gives 
»o right over the lands. 

A grant made by Government means only grant of 
levenue unless the terms of the grant expressly aiid 
clearly convey anything else. 

Even where Government have, from time to 
ime, expressed varying views in regard to their 
J ight to share in the miueials found in tho village 
covered by an Inam grant, those views will n t 
debar Government from claiming such right, unless 
hey have, by express words, surrendered such 

rig! t. 

Nor will such right become extinguished by the 
law of limitation. 

The term “mineral” includes freestone, limestone, 
gratine, clay and stone used. Secretary of State 
for India v. Srinivasa Chariar, 15 M. L. T. 277 

144 
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Slander—conoid. 

is T “ ZnZ t,,,,h ° f a fcU » d «~“» imputation 

claim for damans. person’s 

losing the general good opinion of one’s neid, 
boms 13 not special damage. There mus* bo f 

of some material advantage. be lo * 8 

Malice in this connection signifies onK- .1 
absence of just cause or excuse ' 10 

,c A * Iind “ " oma11 Was called by defending 

prostitute ’ and in consequence of this slander 
was outcasted: siandei 

Held, (I; that the membership of 
material advantage in the eye of a Hindu the''loss 
of caste was clear proof of special damage; ’ 

(2) that the cost of a iournev to ... .1 , 

ha. k and of the ™sLo,dry 

tie h mne ’" ay an<1 conveniently be 

!ren“ 7h “i meaS ' Ire of images for the loss of caste' 
even though, as a mutter of f ; , c t no ’ 

Jagannath was perfoimed by the outc.Jted pHint° 
,fF - Ghaxgaram m. It\ ya, 7 L. li Li. J-G 3 

SC !855f^ P ? rgranaS Act <*XXVI| of 

iBMb *>. 2 876, 8Q ^ 

S^nthal eargranas J jstice Retruia 
tion (V of 1893 , ss. 7, 9 _ , *" 

gmai Act (XXXVII of Isj-V, , 2-Utah C*'"!' 

Charter Act (U <$■ 25 l’icl ,C. 10A) , 

Pargana,-Courts of Deputy Collators] Sub-Dhi 
sional Officer, and De,ut y Commissioners-uf h 
Court , power of super,ntendence over these Court, 

The Courts of the Sub Deputy Collector, the Sul, 
Dms'onu! Officer and the Deputy Commissioner in' 
the Sonthal Parganasaro not subject to the appelljl 
jurisdiction of the High Court. Ppe,,ate 

Therefore, it is not competent to the Tfio-h *. 

to interfere with the proceedings before thn'l J ou,t 

ta ns s& wiaSr 


— s. 9 



Special appeal 

Court’s decision 



lies to High Court— Vi rich nr 

617 

Spaeific performance. See c„.v r , u „ 

Act, s. 2; Specific Relief Act, s. 22. * 


manent lease “hereajte, er ran* 1 

uncertain--Postponement of grant of ijif 
promisor had paid off his debts - Whether ™ , 
off of execution of deed is refusal to per 'Jr me" 9 

tiact—Limitation— Limitation Act (IX nf lqnj,' 

Sch. r. Art. in-Allegation of new contract bein' 
rubst,luted for old-No proof o) new contract- Whe 

™'. ,tra t c l m "'J be enforced - LimPation ,,ot 
pleaded Limitation not question of la,,, _c 

whether to be dismissed on that ground. Smt * 


Sir land. See Agra Tenancy Act. 

—Truth of imputation complete dejence — 
Special damage - Loss of caste —Material disadvantage 
~ Malice — Damages , measure of. 


An agreement to grant a permanent lease ’’..ere 

after of a ceifain property to the idainUffo 
executed by the defendant's predecessor, wlm 
issued a notice on the day (he agreement 
executed to his tenants to pay their rents to 
plaintiffs, stating therein that he had “let n„t 
property in ijara” to the plaintiffs. Some time 


also 

was 

the 

the 
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Specific performance— contd. 

about a vear after this, lie approached the pl.iint- 
ilThi to a<o*ee to the postp moment of the tyrant of 
the least" until after he had paid off his debts. 
The plaintiffs made no objection, as they had 
confidence in him and fully believed that he 
would act up to his words. The lease not having 
been ^ranted by the defendant’s predecessor, the 
plaintiffs brought a suit for the specific perform¬ 
ance of the contract: 

field, (1) that the putting off of the execution 
of the deed could not he taken as a refusal to 
perform the contract, nor could the arrangement 
come to between the parties that the grant of 
(he lease should be postponed until after the de¬ 
fendant’s predecessor had paid up his debts be 
lo iked on as a rescission of the contract to grant 
the lease, nor did the plaintiffs give up their 
rights under the contract, the highest that it could 
I,?put to was that the plaintiffs give the defend¬ 
ant’s predecessor a reasonable time within which to 
execute the deed 

(2' that the plaintiffs’ light to claim specific 
performance of the contract to grant a permanent 
lease was not barred by limitation under Article 
li:<, Schedule I, of the Limitation Act of ID )8: 

(ffi that because the coatiMc’; to grant tho lease 
provided that the lease should be executed “here¬ 
after” tho contract was not vague and uncertain, the 
word “hereafter” only meaning after the date of the 
contract. 

The more fact of one party alleging that a now 
contract had been substituted for an old one 
does not of itself put an end to the old con¬ 
tract, even as against the paity so alleging, 
unless tho allegation is proved to ho true. 

Where tho qiiesti >n of limitation i.-i not merely a 
question of law and the point is not misod by the 
defend mt, the Court ought not to dismiss the suit 
on tho ground of limitation. Ivau Das Biianma v. 
(lilt! HA I,A 1)ASI 350 


--- - Agreement to s oil —Sub. 

sequent purchaser — Notice— I bit liable consideration 

— Ilona tides — But den if pro f — thirty to agreement 

— Hindu Law - Right of son to contest liability 

it mler father's agreement. 

After a plaintiff lias established a prior agree¬ 
ment to sell immoveable property, it. is for i he 
subsequent purchaser to prove a, that he paid 
valuable consideration, \bi that he acted bona file . 
and (r) that he had no notice of the prior agree¬ 
ment 

If a party to an agreement to sell is a Hindu 
and, in a suit, for the specific perfoi inaiuv of the 
agreement, the son of such party laises anv 
question as to his liability to fulfil tho obligations 
of bis father, the Comt will go into and decide 
such questions. Tiuuvk.nk A I Ai n viti vu r VK\ K vi <- 
( 'll A lit A It, L'(» M. 1.. .1 2l.s 621 

- -of contract to sell-Fail,,,o 

of vendor to perforin his put -Lu-'ies ov ( , r | lv jn 

instituting suit -No ground f >r rofm i ng specific 

performance - Discretion SGO 


t ion c 

— of contra i t to sell — }’, 


Specific performance — concld. 

A Court has discretion to refuse specific perform¬ 
ance of a contract to sell, where the plaintiff fails to 
establish in full the agreement set up by him in 
liis plaint: but that rule does not apply where the 
plaintiff does not deliberately put forward a false 
claim. 

Where the agreement was to sell fo ir items of 
property and subsequently one of tho items was 
mortgaged to the plaintiff and in consequence the 
plaintiff was not in a position to state what 
items were sold to him, the fact that be claimed 
in these circumstances a larger number of items 
than he was found entitled to would not put him 
out of Court Nazareth v. Jaffbr Meghji Shut. 
(1914) M W. N. 339 523 

Specific Relief Act I of 1877 v s. 9 

—“Fossession”, meaning ol'—Joint p .ssession — 
Dispossession from whole - Co sharer suing for 
possession of his share only, whether suit maintain, 
able 

Tho w irds of section 9 of the Specific Relief 
Act refer, to exclusive posses ion and a Court 
has no jurisdiction to grant joint possession under 
that section. Consequently a party entitled to an 
eight-annas share in a property is not entitled 
to proceed under the section when the disposses¬ 
sion is in respect of the whole. IIari- Xaraix Das 
i*. Ki.km.ian Bibi, 19 C. L J. 117 618 

-- - - S. 9 -Suit for possession 

— Inference therefrom - Also from the fart that suit 
i ns for possession only and not declaration of title 
— Appeal lies 

Tho second paragraph of section 9 clearly shows 
that no one, though entitled to sm ualer that 
section, is bound to do so, and that ho can 
always bring a regular suit founded upon title, 
either in additi m Jo or instead of a suit under 
that section. 

A person by seeking his remedy early does not 
thereby alter the nature of his suit. 

Where tho plaintiff sot up a title as mortgagee 
in possession of certain land of which defendants 
had taken possession and the defendants alleged 
that thev had redeemed tho mortgage and so ox* 
tbiguished the plaintiff’s title on which his claim 
t> possession .was based and the Court of first 
instance held after framing issues on tho ques¬ 
tion of title and taking evidence that the de¬ 
fendants had not redeemed the mortgage and 
that there was abundant evidence to prove the 
plaintiff's title to the land as mottgngee in posses¬ 
sion: 

Held . that both fr mi the frame of the plaint 
and the course which the case took it was intend¬ 
ed to be a suit based upon title nod was never 
a suit under section 9 of the Specific Relief Act 
ami that the plaintiff could uot be h-*ard to asseit 
th' contrary and that, therefore, an appeal lav to 
the Divisional Court Mo. Lr Vo r. MaONO l'o» 7 

Rnt L T. 10: 7 L. B. R. 8 S 367 


1 * '' 1 ni i <i i t in sett aria. 

tn,n between contract ,, t „ „nd contract proved - V,, 

wilful omis Jen or dm,calm ;./-Su it tar the items 
proved ma i ntai'liable. 


- - - s. 22 -Fpoo/ie perform- 

a nee of contract to sell — Failure of vendor to perform 
his part — Laches or delay in instituting salt 
-\<> ground jor refusing street fie per/owm net •^Dis¬ 
cretion. 

N\ here under the terms of an agreement to seU 
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the vendor is bound to execute and re'nVer 
proper conveyance before he can call upon the 
vendee to pay the balance of the purchase, 
money, he commits a breach of contract if he 
demands such payment without executing a convey- 

drQC6 • 

As mere laches or delay short of the period of 
limitation is not always evidence of waiver orabandon- 
ment of claim, even where it is up to the hilt of the 
limitation period, that is no ground for refusing 
speeihc performance. 

A decree for specific performance of an agreement 
to sell should direct the person in whom the 
property vests, on the date of the decree,'to execute 
a conveyance. Chamarti Sim vaprakasarayadu v. 
arardhi Lakshmixarasimacharvulu, 25 M [,. J 

018 5S0 

. " “ Si 22, Cl. til)— Specifi: 

performance ••Vendor and purchaser—Contract for 

sale of immoveable property - Non.production of 

essential document of title by vendor Delay of 

one month in bringing suit —Hardship-Honest 
mistake. 

On April 22, 1910, the defendant No. 1 entered 
into au agreement with the plaiutiff to transfer to 
him certain immoveable property and received the 
earnest money. Under the contract, the transaction 
waa fco be completed within three months and the 
vendor had agreed to satisfy the purchaser that she 
haa a valid saleable interest in the property bv 
showing him a copy of the Will of her mother 
. A either the original Will nor a certified copy thereof 
nor the Probate was shown to the purchaser. On 
August 30, 1910, the defendant No. 1 sold the pro¬ 
perty to the defendant No 2 and the plaintiff brought 
this suit on November 5, 1910, for specific perform¬ 
ance of the contract. The defendant No. 2 was 
aware of the prior contract but, believing that it 
had ceased to be operative upon the expiry of the 
tune limited for its performance, he spent some 

money on the improvement of the property after his 
purchase: 

Held, (l) that the plaiutiff was entitled to insist 
upon the production of a certified copy of the Will, 
as that document constituted a very important and 
essential element in the investigation of the vendor’s 
title; 

( 2 ) that the vendor had not carried out one of the 
essential terms of the agreement, namely, to satisfy 
the plaintiff as to her title to the property by pro¬ 
ductions of the Will of her mother; 

(.5) that the non performance of the agreement 
within the three months prescribed thereby was not 
attributable to any default on the part of the 
plaintiff; 

(4) that, therefore, on July 22, 19 0, that is, at 
the end of three months from the date of the contract, 
there was a valid and subsisting contract between 
the plaintiff and defendant No. 1 which was enforce¬ 
able at the instance of the plaintiff; 

(5) that as the subsequent transferee purchased 
the property with full knowledge of the piior agree¬ 
ment with the plaintiff, he could not claim to be a 
bona fide purchaser for value without notice, and, 

(b) that the plaintiff was entitled to have the con¬ 
tract specifically enforced not only against the 
vendor but also against the transferee. 
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d * 1 *’ ° f . mOIlth in tl,e institution Of a suit is 
not sufficient to justify a refusal of relief by f . 'f 

specific performance. Uy "«iy ot 

c o nt e m p°l a tea °a ^e iu M T Act 

iato a coutract^Z^^l" 1 ^;^;, 

circumstances. Mere improvidence or inn A 
no hardship within the meaning of the , ? ql,,,0 { ls 
the bargain must be so hard "" °to he , U3e ' ' JUt 

so that its actual performance ' won Id i,‘° t 0 "f' OUabl0 
stances, be inequitable But where the Imtl £•T‘ 
been brought upon a party by himself the P “ P 
not consider that as a circumsTance f "‘'i 
the refusal of specific performance U “' ° f 

A person who entertains a doubt as to thn „ • . 
enee presenter future, of a certain fact hut If 
berately omits to make an inquiry which 

sTj sr*“ "“»*’* 

---- 214 

_ s * 42 705 

for declaration— Suit by ^reniutf w*' S ° C ’ ,Wn ~ Snit 
Hindu widow — Declaration that deedZY T?' 
widow void against plaintiff - Widow's {/ ^ }*' J 

immediate reversioner, licinq—Suit „•/ llughter > 
tainable Where plaintiff old fan o 50 Z "‘V"' 
aged 18, whether suit slioild be decreed ° f ’ dau ‘J f >ter 
A decree under section 4J nf v 

Act is only discretionary a„d'th exercUe 0 oft 8 ' 

ST dCPend UP °“ «“ circinns/ances 

timt rdee b /of 

without any legal neceesitv and H, r ' lt o ' v ,s 
ineffectual as a^nin" Ihe V*" ' tiff 3 “.T* 
even during the life-time o'f the i m ® e Co ^ ° 
i loner, the widow’s daughter te revor * 

But where the plaintiff is' an old man of 50 

the widows daughter, that is, the immediate r 
versioner, is aged 18 or 19 years -ind • 

chauce of the plaintiff's W "° 

the Court would be exercising a wise discre^^ 
it dismissed the suit refusing to grant the deH ?• " 
prayed for^B.rumo Dub E re Sn^m.Va P^t 809 

I ' , S. 42 — Widow in 

Sion- Dispute as to nature of herpossession-DectaZ'. 

Where the possession of the defendant •, i 

was admitted by the plaintiff and a declaration°' V ’ 
sought to the effect that she was in nno vas 

the property, not as heir of a separated HindTh^ 
as a widow of a deceased member of a ioir^TT^ 

family in lieu of maintenance, and as such not ei t tT 'J 
to obtain partition of the property. entitled 

Heid, that the real dispute between the parties 
being as to the nature of the possession of fif ^ 

and the plaintiff not being entitled to an immediate 
possession of the property, section 42 of the c 
Belief Act was no bar to the suit. R ,, eC,flc 
SiN'GH V. Oipkaji 1, A . L . r ( ];. “*»»»« 
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___ 42, proviso-s«ft 

for declaration - Plaint ig not in possession - Posses- 
s ion not claimed -Suit, whether maintainable 
\ declaratory suit is barred by the proviso to 
section 42 of the Specific belief Act where the plaint- 
iff is out of possession and still does not sue for re¬ 
covery of possession of the property in suit. Ishwari 
ten 1 ’. Naha IN Dat, 12 A. L. J. 40S; 36 A 312 


Stamp Act (II of 1899), s. 2 (15), 

Sch. I, Art, 45 ( 3 )—" Pinal order,' mean- 

inq of. . _ , , _ 

The words ‘ final order ’ in section -. clause lo, 

and Article 4 r >, clause c', of Schedule l of the Stamp 

Act II of 1899, refer to the final order of the lowest 

Court of original jurisdiction empowered to give an 

order for effecting a partition at the time it is 

passed. Stamp Reference by tiik Hoakd of 

Revenue, In re, 12 A L. J. 113; 3d A. 137; 1 O L- 

J. 190 

S. 13 -Statutory Rules,)-. 7 —Pro¬ 
missory note written on impressed st<imp paper of 
insufficient value —Blank impressed sheet added to 
make up the dcji'icnry —Pro note, whether duly 

stamped. 

Where the terms of a promissory note were written 
on an impressed stamp sheet of Its. 1-8 and another 

blank impressed sheet of Ke. 0-12 0 was attached to 

make up the deficiency in the value of the stamp 
required for the pro-note: 

Held, that under section 13 of the Stamp Act and 
rule 7 of the Statutory Rules, made in pursuance 
thereof, I he promissory note was not duly stamped 
and, therefore, was inadmissible in evidence. Moiian- 
i \i Kusialal v. KesarimuMi Ciiohim^a, 15 M. L. 1. 

s. 35 

Sch. I, Art. 45 1 3) 


Statement contained in newspaper, when de¬ 
famatory — “Aggi ieved person”, meaning of 725 

Statements, copies of —Right of accused to get 
ropies of statements to Police —Refusal - Reason — 
Statements uuder section H 2, Criminal Procedure 
Code 497 

Statute, constructijn of 499, 632, 743 

_. .-, interpretation of 649, 689, 888 

Step-in-aid of execution. Sec Execu¬ 


tion- 


S %> 

o. 


Sub-Divisional Officer acting under 
of Sontlml Pargaims Act tX XX \II of 1855)—Revi¬ 
sion- -Commissioner or High Court— Jurisdiction 

876 

Substantial question of law. $cc 

I’lllVV Counci I. Al’l'KAf.. 

Sub-tenant. s<v Landlord ami tenant. 

Succession. Sec Buddhist Law; Custom; 
Hindu Law 


---Daughter’s son—Agra Tenancy Act 

(1L of 1901), s. 22-Daughter succeeding to her 
fathor’a holding while Rent Act of 1881 was in 
force I 00 


Succession Act (X of 1865), ss. 35, 

87 — Gift to mistress and her sons by unmarried 
person—Provision that property “shall be no con- 
corn of mine"—Illegitimate sons, whether meant — 

“Intimation to the contrary" — Man, whether father 
of illegitimate children. 

One T who was unmarried gave certain property 
to his mistress S and to her sous by him in these 
terms: “The property is given to S for her life and 
after her death, the sons and heirs of me shall come 
in possession of the said property. It shall be 110 
concern of mine”: 

Held, that (l) under section 87 of the Succession 
Act, there must be an intimation that the illegitimate 
sons were meant, and that such an intimation existed 
in the provision that the pioperty was to be no 
concern of T\ (2) the intention of T was that after 
the death of his mistress, the property should go to 
her illegitimate sons; and (3) the English view that 
a man is not the father of his illegitimate children 
applies also under the Succession Act. Udit Singh 

v. A.mar Kuar 348 

-s. 87 348 

-ss. Ill, I 16 597 

Succession Certificate Act (VII of 

1889) - Application Jor certificate — Question as to 
whether debt belongs to deceased, whether relevant. 

In an application for a succession certificate under 
Act VII of 1889, the question whether the debts in 
respect of which the ceitificate is applied for beloug 
to the deceased or not, is irrelevant and cannot be 
gone into. Srinivasachariar i>. Gopai.an, 26 M. L. 
J. 305; (1914) M. W. X. 323 424 


Succession Certificate — Certificate for 

portion of debt, if may be granted — Appeal — final 

order—Order declining to grant application. 

A person may apply for a certificate under the 
Succession Certificate Act to enable him to recover 
a portion of a debt due to the deceased. 

In an application under the Succession Certificate 
Act, the District Judge declined to make the grant 
prayed for but ordered that if another applica¬ 
tion was made in a different form he would con¬ 
sider it: 

Held, that the order was a final order and appeal¬ 
able. Annapurna 1)asya v. Naum Moran Das, 18 
C. W. N. 836 


Suit brought in wrong name - Amendment of p/aiat 
— Limitation. 

Where a plaintiff, intending to Mie one person, by 
mistake enters the name of another, an amendment 
of the name, even if made after the period of limita¬ 
tion, does not bar the suit. 

But where under some mistake or error the plaint- 
iff intends to sue the wrong person, an amend¬ 
ment will not make the suit within time against tho 
right person if it is already barred against him. 
N AKA YANA SASTRlii At. V. M ANG Al.ATIUM MAI., 1 I*. W. 

336 764 


- to compel registration—Time expired when 

Court closed Suit tiled immediately on opening 
ot Court — Extension of limitation on general prin¬ 
ciples — Retusal to register, mere return of docu¬ 
ment, amounts to - Order of refusal not endorsed 
on returned document, effect of 23 

for ejectment by rotyaf against under- 
W bother jurisdiction of Civil Court barred 407 
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Sui t— concld. 


V I v 

u — A . 


sion of 


3 b /l "r'd sold f IVl "'^ n ' nj0, it -'- fw P««»- 

d SOld h,s K Mr fan during his minority 


Survivorship. 


1105 


onp rw P art “ ersl,i P and accounts-Amount ducPtf 

on w-?r C ant a , SC ? ta,ned and "ourt-fee paid there- 

T^JS^T " 7 ""” J k "“' ““ 

424 


. ’ Lambaidar, customary agent of mo 

pnelary body, whether can sue alone - Custom 
A Lambardar, as the customary agent of the r™ 
prietary body is entitled to sue to set aside a voidable 
tiansaction. Mcrudrar v. Jauaxnath, 10 N. L. J 6 

to set aside revenue sale-Compromiso-^it 
for declaration—Limitation F 240 

——■V aluation -Interest claimed by plaintiff-Value 

diction ' 3 V ‘ ntereSt Claimed in Sll >t—Jurist 

-< valuo of 24 c 

for declaration by land-holder that lease grant? 
ed by his Agent was without anthority—Jurisdic- 

t!°n of Civil or Revenue Court-Res judicata 705 


for declaration-Plaintiff not in possession- 

Possession not claimed - Suit, whether maintainable 


• ^* P TT^ e ? ara M on ‘“ ® u,fc b ^ T reni °ce reversioner 
against Hindu widow-Declaration that deed of sa>e 

by widow void against plaintiff-Widow’s daughter 
immediate reversioner, living- Suit, whether main¬ 
tainable—Where plaintiff old man of 50 , daughter 
aged 18, whether suit should be decreed 809 

“ for Possession-Certificate sale of land —Auc¬ 
tion purchase by defendant-Light of plaintiff 


. See Hindu Law. 

effect of, upon defendant ° by °°'•^nment, 

pass Decision of claim necessary before conviction 
Torts, suit on joint. 5 °6 

alle g es ,li U,a 0 t n thi 0in to.ts 0 o1 S ’„'a a r J Vhich the PW"tfI 

«*&&£&*** X ’z 

t-sier 

Limitation Act, 1877. ‘ 1 ~ 3 of 1,16 

J ~ A t0rt - C01n mitted by several 

pass is a trespass, whether it is committed bv ^ 
person or by more, and is a malicious proseLffin 
01 false imprisonment, ihe comhinntJn • 

cases may be an element of aggravation "in S ?| C 1 
assessment of damages hnf .> at * on ln the 

make it a differont tort ’ D WestoTu p° b * u ® C8 t j 

Das, 40 C. 893; IS C. W. N ]85 iIoH ™ 

r,me nSfer ’ CaUS6S ° f “ ^ >re PPnderanee of convenb 

, grounds for 

——- -—Magistrate putting questions to witnesles 
prejudicial to accused - Sufficient ground fortrans! 

i fifi 

T °f District Court—Subordi? 


nate Judge’s Court-Inherent'power-JuWsdicDon 


f° fecover-Increase in rate, not according to 
Regulatons-Illega— Payment under protest- 

Junsdiction of Civil Court-Payment by cheque 

effected when cashed-Limitation runs from date 

t 6 A C c a f hed ~ Limitation Acfc ( Ix of 1908), 

och, I } Ait# 64 779 

Suits Valuation Act (VII of 1887) 
s. 8 96 ^ 

S ActTEf ia 63 , Iement A “ <Bom. 

S umm° ns case— Acquittal of accused obtain¬ 
ed by improperly procuring complainant’s absence 

I ftft 

Supreme Court of Hong Kong° 

Jurisdiction-Foreigner-English rules of evidence 

how far binding on Supreme Court of Hong Kong * 



Sureties for appearance of judgment-debtor on 
the day the time for appeal expires-Surety’s bond 
not in accordance with Court’s order -Construction 
—Court’s intention in asking for sureties— Resnmi 
sibility of sureties-Its extent 349 

-, qualifications of-Good behaviour-Cmi- 

ditions, validity of 476 

—-Guarantee-Agent’s power to give guaran- 

tee or sign negotiable instruments —Burden of 

proof i- 

-Restriction to local men—Jurisdiction 

206 


S ^ 0r £^~ 0 fteneiUe s a le for no con 


stder^on Gift-Test to be a PP lJ^ e Z^ 
was in essence, never intended to take effect the 

Zfnlt^tiS^U iS \r 3 -tented 'to 

the mere fact that the^paymenfc of* conskier * * T®* 

postponed, would not affect the validity of r'hnT W&8 
action; on the other hand, if the operation oTZ 
transaction was intended to be postponed till the con 

-3 

Cbaitbro Patras Uraox, 19 C. L. J. 239 *u £ 

~~ ~ Sub-Divisional Bla^istratp \rliofliow 
powered to transfer case referred to him for trial*' 

T ~ 'If. ak Magistrate—Proceedings und^W 

prolong, d—Witnesses-Magistrate’s discretion in 

summoning Expenses of witnesses to be realise 1 
before summons—Practice 731 


not expected 


Of case —Fail- and impartial trial 


Practice 


~ of cri|r >inal cases. See 

' 3 IIXAL Procedure Coee, ss. 2 C 5 , 526 . RI * 

not doubted ' Im P a,tia]it y of Magistrate 

205 
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INDIAN CASES. 


[1P14 


Transfer of 
1882 j, ss. 2 

— Trn nsferabd tl y 


Properly Act (IV of 

!C’, 108 <j> — Homestead land 

■ rcn'.nry created before Transfer 


of Properly Act. 

Section 108 (j) of tlio Transfer of Property Act has 
no application to a tenancy created before the passing 
of that Act. 

Therefore, when at the time the parties entered 
into contractual relation•* for the lease of certain land 
for dwelling purposes there was no right of trans¬ 
ferability, that right could not bo aequiied by the 
operation of section 10■> (j) of the Transfer of Pro¬ 
perty Act. Umakanta Saiia i\ Kasiiiram Bania 

246 


--S. 53 - Fraudulent trims* 

fry.-Suit to avoid — Frame of suit — Intent, mu»t be 
to defraud eredifors generally - < )nc creditor seen ring 
payment of his debt — Purchaser for present considera¬ 
tion—Difference in their liability — Proof, required 
< f each — llelationsh ip- - Tresumption. 


A suit founded on section 53 of the Transfer of 
Property Act must bo framed as for or on behalf <>f 
all the creditors generally. An objection on this 
ground to prevail, must he taken in the first Court, 
but if not so taken, cannot avail in the Appeal Court. 

The intent which givo< a creditor the light to have 
a transfer by his debtor of immoveable property 
avoided, must be an intent to defeat or delay his 
creditors generally. Therefore, a transfer made 
with intent to defeat or delay any one particular 
creditor, cannot ho avoided against that particular 
creditor provided that there lias been good considera¬ 
tion and the transaction is not a mere sham. 

A transfer, with intent to defraud creditors gener¬ 
ally, made in favour of a creditor securing payment 
of the debt duo to himself by superior diligence can¬ 
not bo set aside, even if he was aware of the vendor’s 
intention to defeat bis other creditors. In other 
words, in the ease of such a creditor proof of valuable 
consideration is ordinal ily suUieient, but not so in tlio 
case of a purchaser for present consideration who 
must prove, not only valuable consideration, but also 
the further fact that he was not aware of the vendor’s 
fraudulent intent and that ho did not enter into the 
transaction for the purpose of aiding tlio fraudulent 
transfer. 

Relationship alono between tlio transferor and the 
transferee is not sullieiont to establish such aiding 
but it is a circumstance giving rise to suspicion and 
one that must, therefore, bo very carefully con¬ 
sidered. V. R. M. V. A. Chktty Firm v. Naum; Po 
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341 


- S. 54 —Transfer of mor 
gage-debt , whether sale —Registration Art (III , 
1 S 77,J, s. 17 — Equitable mortgage—Registration. 

A transfer of a mortgage by the deposit of tith 
deeds does not require registration under either tl 
Transfer of Property Act or the Registration Act. 

A transfer of a mortgage is a transfer of the mor 
gage-debt with its attendant securities and not a sa 
of the immoveable property, therefore, no resist r 

tion is required by the Transfer of Proper! v ^Aot i 

such a transfer. Dwarka Doss v. Danakoti*\mm y 
15 M. L. T. IDS MA 


Ilf? . f ss* 54, 106, 10, 

I 1 0 Lease from year to year—Successive lea- 
for one year each, difference betuccn-Oral /ease , 


Transfer of Property Act— contd. 


one year accompanied noth delivery of possession — 
Subsequent one year s oral leases , if valid — Possession , 
when lessee already in possession, transferable — Re¬ 
gistration. 

In 1313 a valid lease was given to the plaintiffs, 
being an oral lease for one year accompanied by 
delivery of possession. After the expiry of the year 
temporary settlements for one year each were given 
for some years including 1310. The plaintiffs brought 
a rent suit against certain raiyats : 

Held, that although the result of the successive 
leases may be very similar to the ultimate effect of a 
lease from year to year for the whole period, yet a 
series of successive leases for one year each is quite 
different from a lease from year to year, inasmuch 
as successive leases for one year each are terminable 
without notice and are not registrable while a lease 
from year to year is only terminable by six months’ 
* notice and registrable: that if the subsequent leases 
are invalid owing to possession not having been given 
to the lessees as they were already in possession, yet 
the lessees remaining in possession with the assent 
of tlio lessor after the expiry of the valid lease for 
) 3 * 3 became lessees from year to year under section 
1! tl of the Transfer of Property Act: and that the 
plaintiff would be entitled to recover. Fakira Mah- 
ton v. Leakut 11 ossa iN, IS C. W. N. 85S 81 S 

--S. 55— Vendor and pur¬ 
chaser — Sale - Title, covenant for — Implied covenant 
— Vendee obtaining possession under voidable sale 
Sale subsequently set aside — Suit to recover considera¬ 
tion nancy - Cause of action. 


In the absence of any expiess covenant to the con¬ 
trary, the statutory guarantee for good title is always 
implied in every contract of sale under section 55 of 
the Transfer of Property Act, and discovery of defects 
in title does not take away purchaser’s right to be 
indemnified. 

Where a conveyance is pritna facie unimpeachable, 
a knowledge of the defects in title should not be 
imputed to the vendee for the mere circumstance 
that he had knowledge of a deed of release, which, 
when legally construed, would throw a cloud on the 
vendor’s title, and the principle of caveat emptor would 
not apply to such a case. 

Where a sale is only voidable at the instance of a 
third person and possession is taken by the purchaser 
under such sale, the case of action for a suit to re¬ 
cover the consideration money arises when the posses¬ 
sion of the purchaser is disturbed and not till then. 


Obiter. —The same principle applies even where 
possession is taken under an invalid sale, but where 
no possession is delivered the cause of action arises 


on the date of sale. Surbaraya Rrddiar u. Raja* 
oopala Rkddiar, 15 M. L. T. 24'; 0914) M. W. N. 
371> 570 


-- - S. 59 —Equitable mort¬ 
gage — Facts to be proved — Deposit of title-deeds — 
Property outside Bombay—Proof of intention. 

An equitable mortgage under section 59 of the 
Transfer of Property Act needs three facts to be 
proved (1) a debt, (.2 1 deposit of title-deeds and (3) an 
intention that the latter should be security for the 
former. 



{ Vcl. XXlilJ 


UKWiUKAIi 1IVDEX 


o* 

o 


Transfer of Property Act-contd. 

No writing is necessiry to create an equitable 

. Tt 13 &f . the re >y essence of sucli mort- 

f 1 6 that ib comes into being without any writin 
by mere conjunction of certain facts. 

tJ he ,; nt ; nt / OU ^ USfc b ° c]enr] y Proved as a ques- 
lon of fact W here to prove such intention the 

written 260 ° fferctI , as ^nlenco a contemporaneous 
Mntten agreement whereby ( 1 ) the mortgagor 

li 'I f equitable mortgage, (2 • agreed to 
the pioperty being a further security for the loan, 
and also agreed to execute upon demand proper 

legal mortgage of the property covered by the title- 
deeds deposited : 

Held, ( 1 ) that as the agreement created a charge 
on the property for moro than Rs. 100 it was corn- 
puJsonly registrable, and that not being registered it 
was inadmissible in evidence, and consequently there 

was no evidence of intention to connect the deposit 
of title-deeds with the loan; 

(2) that the mere fact that there was a subsequent 
or contemporaneous loan is insufficient in law to 
warrant a presumption, apart from any other evi- 

fc,iafc the contemporaneous or antecedent deposit 
ot title-deeds was necessarily made as a security for 
the loan. J 

Per Macleod , J., Beaman , J — (dubitaute).— 

Where title-deeds are deposited in the towns men- 
tioned in section 59, an equitable mortgage is effected 
irrespective of the situation of the property to which 
the title-deeds refer. Behram Kashid Irani v. Sorabji 
16 Bom. L. R. 35; 38 B. 372 140 
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Transfer of Property Act-conta. 

must then ascertain how much each party has con- 
tubutml t° the payment of the debt. In making this 

, hi') 0 °f g '° C,Sregard tho purchase-money 
vhich «*ny of the purchasers have paid or retained. 

1 iar ' n « asc( ; , ' ta,ne ; 1 tllc amount each part* has contri- 

I [ 1 f a' 11 prOCee<1 “PPO'-tion the 

liability between the different properties. In so 

apportion,,,g the 1,ability, each property must be 

debited with ,ts own share of liability, Bhagwan 

394°"g A 272 HAMMAD Ma2HAR Ahl KfIAX > 12 A- b. J. 


’ s. 59 -Mortgage - Ijn- 
moveable property—Rights and interests oj grove - 
holder in grove —Registration. 

Rights and interests of a grove-holder in a grove 
are rights and interests in immoveable property and 

a mortgage of these rights requires registration. 
Sir eo Naik Ram v . Sheo Ram 


» j I OO Will creating 

vroZ% y ann ' lit y~ 1 rge upon immoveable 

property, whether enforceable a inst bona fide trans- 

Jerce for lalue without notice-Mortgage and charge 

distinction between-Registration of charges not com' 

pulsory —Document, creation of charge by, not com - 

pulsory -Lien, legal and equitable, admission of. 
here a charge upon an immoveable property was 
created by a Will, the registration of which was not 
compulsory and of the terms of which a stranger 
the auction-purchaser, could not have been congniz- 

Held that the charge could not be enforced as 
against the auction-purchaser, he being a bona fide 
purchaser for value without notice. J 

A charge does not operate to transfer to tho charge- 
holder any interest in a specific immoveable property 

To. L°J- g 43 0 ° CS ' PARBHU Dayal Babban La£ 

s. IOI 


72 — Mortgagee in poi- 
session, right of, to recover expenses incurred in suit 
to lecover in arrears of rent —Act of management. 

In the absence of any foundation for a suggestion 
of bad faith, the filing of suits to recover arrears of 
rent by a mortgagee in possession, is an act of 
management and any expenses incurred in connec¬ 
tion therewith are recoverable by the mortgagee 
under section 72 of the Transfer of Property Act. 
Basant Singh v. Mata Baksii Singh, 17 O. C. 47 


7 7 IOI— One mortgagee 

holding two mortgages over same property—Propertu 

Sold \ n decrec b * sed on fi'st mortgage-Sale subject to 
second mortgage-Property purchased by mortgagee 
himselj —Second mortgage, whether extinguished 
W here a mortgagee, holding two different mort¬ 
gages over tho same property, sues on foot of tho 

first mortgage and on obtaining a decree, purchases 

the property himself ‘subject to his second mort¬ 
gage , his second mortgage is extinguished and ho 
becomes an absolute owner of tho property. Laxmav 

?q A r ES qco RAJENDRA v ' Mat «urabai, 16 Bom. L. R 26; 

Ov) d. oby 1 2 j 

- ss. 106, 107 318 


s« 


. -- —Rateable contribu¬ 

tion, principle of—Determination of propertionate 
liability by Court—Mortgage 

Where several properties belonging to different 
persons are liable under the same mortgage and the 
owner of ono of the properties discharges the mort¬ 
gage, the owners of all the properties liable under 

the mortgage are bound to contribu'.o their quota of 

liability for the mortgage-debt. Tho Court ought to 
determine the value of the several items of property 
belonging to different owners. Tho value to bo so 
ascertained should be the value at the dato of the 
morigage. After ascertaining the value of the 
different properties, the Court should determine what 
is the rateable liability of each of the properties for 
the total amount of the mortgage-debt. The Court 


~T. . . S. I 08 (fl )—Estoppel — 

Mortgage suit-Defendant setting up permanent 
tenure created before mortgage—Decree that defendant 
subsequent incumbrancer, could redeem -Defendant ’ 
i f estopped from setting up tenancy before mortgage — 
Improvement by tenant-Fixtures -Right to remove 
after determination of tenancy—Equitable right — 
JJenamidar defendant in mortgage suit } estoppel 
against , xifiether binds benejiciarg . 

In a mortgage suit the mortgagor’s tenants were 
made defendants on the allegation that they had 
taken their tenancies from the mortgagor after tho 
date of the mortgage The tenants pleaded that they 
held a permanent tenure created prior to the mort¬ 
gage Tho Court held that the tenants were subse- 
quent incumbrancers and could redeem the inort^e 
within a time fixed. They having failed to redeem 
the property was sold by order of the Court and the 
sale certificate was not mile subject to any tenu-W- 
whatsoever : 



lies 
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Transfer of Properly Act— conoid. 

Held, that the tenants were estoppe l lion siviug 
subsequently tli it their tenancy was prior to the in¬ 
terest of the auotio i-parch n >r. 

The right of a tenant t j remove bail lin_r-, if he h is 
not removed them Leforo the delcrm nation ot his 
lease, is an equitable one, and in accordance with the 
usages and customs of the country. 

Where a lease was not d ‘ter■mined by any notice 
to quit anil the decree in the s lit, mi lor which the 
tenant lost his right, did not give him any oppor¬ 
tunity to remove the buildings, the High Court allowed 
three months’ time to remove them. 

A benamidar defendant in a mortgage suit repiesents 
the interest of the person beneficiary entitled, and an 
estoppel created against the benamidir by the judg¬ 
ment and decree in the suit binds the beneficiary. 

Kanai Lal Jalan v. Rasik Lal Sadiiukuax 762 

---S. 108(j) 246,395 

- S. Ill \ Cl ) — M erger — 


Leases created prior to passing of Transfer of Tropeitij 
Act — Vesting of superior and lease-hold interests in 
one person after passing of Act —Doctrine of merger 
in Mofussil— Sikmi taluq— Specific l boundaries — 
Creation of new taluq 

Section 111 (d) of the Transfer of Property Act 
is applicable to leases created prior to the passing of 
the Act when the vesting of the superior and lease¬ 
hold interests in o ie and the same person occurs sub¬ 
sequent to the passing of the Act 

Where a document purports to convoy to the plaint¬ 
iff lands within specified boundaries to bo held by 
him at a specified rent on a sikmi tnlug tenure, it may 
have the effect of either reviving an ol 1 sikmi taluq 
or of creating a new sikmi tabu/ on the same terms. 

Obiter dictum : - Prior to the Transfer of Property 
Act, the doctrine of merger did not apply to property 
in tie Mofussil. About. Kaki.m v. Aiia.mmai* Ai.i 
M ica.ii 612 


S. Ill igf) 

s. I 16 
s. 123 


395 

318 

547 


Tr605, planted by tenant on his cultivatory hold¬ 
ing before accrual of tenancy, effect of, ejectment 
decrco upon 957 

-, transferability of 9S2 

Undue influence. See Contract AI r, s. 10 

United Provinces Land Revenue Act 

(III Of 199 i ), SS. Ill, 114 Jurisdiction of 
Civil and Revenue Courts —Compromise, petition of 
filed in mutation proceedings — l^toppel - Mutation 
proceedings, whether evidence of title -Consent to 
entry of one's name in revenue p,ipers, effect of -Ad - 
mission, gratuitous, withdrawal of — Revenue Court's 
decision on questions of title raised in partition pro. 
eceding b irs Civil Court from re-opening those goes- 
tmns - Rrocctlurc, proper, not adopted Revenue 
Court in deriding htulir questions, effect of—Objcc- 
tion to partition filed h yon l time f eed by Revenue 
Court, a liether entert linuldc, if / art,tion not yet 
granted i'a rt 1 1 nui, com pi etc, effect <*/’-. 1 rf «•.,/ from 
order of Revenue Court disallowing objection to r , r ti. 
tion on ground of opposite party i ,■»/../ r,-.-...- 
short r, f nun . 


U. P. Land Revenue Act — contd. 

Where i i a mutation proceeding the parties had 
(ile 1 a petition of compromise whereby the plaintiffs 
ag e * 1 to the substituti m of the defendants’ name3 in 
roqmct of a ee: tain property: 

IIel l, th it the petition did not estop the plaintiffs 
from subjequ mtly suing the defendants f or recovery 
of possession of the property, because it did not pur- 
j> )rt t» c mvey any title to the defendants or to in¬ 
duce them to alter their position on the strength of 
the mutation proceeding 

There might be a withdrawal of any gratuitous ad¬ 
mission, unless there is some obligation not to with¬ 
draw it, and a mere consent to the entry of the name 
of another in the revenue papers does not croate any 
such obligation. 

A Revenue Court being competent under section 
111 of the U. P. land Revenue Act to 
decide a quest ion of title raisod in the course of a 
partition proceeding, its decision upon such question, 
on becoming final, operates as a bar to the re opening 
of the same matter in the Civil Court. The mere 
fact that the Revenue Court did not adopt the pro¬ 
cedure as laid down in the said section, does not 
detract from its value as a decision of a competent 
Con rt. 

A Revenue Court acting under section 114 of the 

U. P. Land Revenue Act is not precluded 

from dealing with an objection tile! beyond the time 

fixed by it for tiling objections, if it has not up 

to that time taken anv action under that section. 

% 

A complete partition has the effect in law cf 
vesting title in tho party in whose favour partition 
his been carried out, and a Civil Court ha? no juris¬ 
diction to go behind it. 

Where a Revenue Court disallowed an objection 
raising a question of title merely on the ground 
that the opposite party was a recorded co sharer in 
possession: 

If eld, that the order was appealable to the District 
Judge or to the Judicial Commissioner, although it 
did n >t specifically deal with the question of title 
in the right spirit. Kali Prusuad v. Tiiakur Dei, l 

o. l. J. si 965 

---SS. I I 1, I 12 —Order 

of Assistant Collector referring ^nirtics to Civil Court 
— Xot decree — Xa appeal. 

An order of an Assistant Collector referring tho 
p u ties to the Civil Court is not a decree within the 
meaning of sub section 3 of section 111 of tho U- P. 
Land Revenue Act, 111 of 1901, and hence no appeal 
lies to the District Judge from such an order. BabU 
R am Dr nr. v Ram.i as Dubk 


— -s. I 12 

-s. I 14 

--- S. 233, Cl. (k)— Parti* 

tion of m dial — Juris diction of Civil and Revenue 
Courts —Suit for declaration that plaintiff is entitled 
to land allotted to defendants in partition —Civil 
Court, peter of, to rectify crrois in partition by Reve-. 
line Court -Revenue Court, order of, referring object- 
or m p i rt it ion proceedings to Civil Court, effect of — 
Reeond aypea!, fresh case set up, entertainability of — 
I'rart tec — Headings. 

A Miit for possession by a declaration that th 
1*1 dntilY i- cnluled to a portion of the laud wrong 


Vo'. XXillJ 


U. p. La id Revenue Act-concid. 

p' 0tt , cd , to tho defendants in particion by the Revenue 

r ? r 

the He vena" Court "" the ' ,artiti ° n CO '" 6 ^ 

proL h e e d n inrttmn 0bjeCti0 n b ° in " raised ia a Partition 

the Ci vigour? refe, ' reJ '° b '>«* 0r ' t ° 

t„^i^ ifc C ° U ' d not be a '-R“ed therefrom that 

K ” ™ ade " Ubj6Ct to the decision of the 
U . Court upon the point objected to. 

allowed 6 to°h ^ UP \ n thQ C ° arts belo v c anaot be 

sa 86o 

U Act of r< ?Qn n o Ce3 Municipalities 

notice Fn/ V, , s * 1 47 — Disobedience of 

conviction " ° f 6 * COnside ™ d *«.fore 

MMio?oJrr 0 a f ann r 0t be had UQder sect, °n 147 of the 
= i r tl r^ 0 t - f 0 r f hedi - bedieace of a notice 

S,? srt.vr- d ^-'45 

S- I 47 —J/nsonry edging 


GKNEKALi 
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v SSi!S n b^it^p- n --« , « not 

whether P ro P er-Objection at a T/T-e otthTcTs’e 
VakR 1 thtt^ht'can inliuc° ndU f 7 ' S ' , -"'est;°rf^ J y 

means ” ‘ n,luence Judge by improper 

V ™™“’f„ cons,ae '-a t 'o„. S J«? 

not pIT.Mca^ P M aS 

Of pu rchaser, not enough P 7 ~ Mere 6 ona/de 

of im^vfab.f P ?o U p erl ha s Ser ~5° ntr * Ct for ^ 
tial document of Utle ^' P /° "n? ° f essen - 

•nonth in bringingsuit-Zardsh^p-HontlndstaZ 6 

—___ 214 

w iSfr H \ iXt7r s casT ° M; L ^TtoA 7 ° 

Acceptance of overdue instalment, whether 


a Co d n,ficUon Ch!lhaLra ' whe,her ’Serial alteration - 

jLvara «U£ 

“ r„", sis; 

SSfet'S" 1 • *—«- svfe 

™ r .V. aSSemeiy-U.I.,,...., ot „S 

forement of P ° tft 10n Wl6h ° r wibhoufc title-En- 
orcement of right by person out of possession 

U ?and r io“ CtUary m0rt V*ge - NotiJ®| 

covenant to pay, becomes operative -Interest 
Where in a usufructuary mortgage the net profits 
after paj ment of the land revenue, were agreed to be’ 
taken as equivalent to the annual interest: 

tha V h< l tnortgagees were bound by the 

terms of the contract to pay the land revenue, whe- 

wh r th T 3 p Pr ° flt '. 0r , W ‘ S; l2 > tbafc aa inquiry 
whether the land remained fallow through their ne/ 

ligence or not was precluded by the very terms of the 

contract, l3J that whether the mortgagees are to bear 

the enhancement of revenue made at a periodical re- 

settlement ! S a quest.on of fact dependent upon the 

intention of the parties to tho contract; (4i that upon 

he mortgagees abandonment of the possession and 

the mortgagors taking back the same, the personal 

covenant to pay the debt and interest became opera. 

t‘vo and the mortgagees are entitled to interest from 

such date Hari v. Shridhar, 10 X. L. R 9 I 3 l 

Usufructuary mortgagee, if can sue 

tenants torrent as landlord-Co-sharer landlords - 
Interest of each, whether should be.in same degree 

rJ i e oo- due ’” - in 8ectionl4S ^, Bengal Tenancy 
Act, 1 88?, meaning of-Effect of order of District 

J udge —Jui isdiction of first Court 981 


amounts to. 

insTXZtlrou'Its efc to e waiver C of P [h n T 7 "* °" e ' du0 

oTea^ 3 c r. t0 be by the tfremn stances 

mo^ey dccrco'for the T „f''Is tV aT^ ° f a 

judgment-debt, provided that the Satl f faction of the 
P*id Rs. 100 at once R s 25fWn n ! Judgment-debtor 

balance of Rs. Sw’i^ottober^V 908 and , the 

fault, the decree holder was tohi * Case of de ‘ 

his decree for Rs 7«9 nu. • entitled to execute 

Bs. 100 on the spot hnt\J^ ad ? meDt ' dehtor Paid 

Ks. 250, which was due in October 'IQOsVth SUm ° f 
lated time. The deerpo hnu. 1 iy ,» at the scipu- 

the entire balance remaining pa -f ment of 

the original decree but ha °u 16 OU fc ^ e footing of 

payment of Rs. 250. Subspr» U sot } ueilt1 ^ accepted the 

sought to execute his decree''’fot’fts' 0 'locree-holder 

JU ^”r ( i?t b hat r t C h redit f ° r - ba 0 he bad 7 paid , ; ms tha 
stalment of R s 250 u^der ^he 9 ° f thG ovrerdue 
Cent to constitute a waiver- aa e , COmprOra,S0 waa a offi. 

thi det a fta 7 „d a 0 c 0 o 3 u P .d Q e%eci e “ ad ^d 

footing of its being a deore" for , 77° on tbe 

So* l7o:r promia °- a?.T Tk^z 

allowed to'^miko 6 'a gRt & to Tny oft a W ‘ d0 ' V is Dot 

orzz r z;x 

challenge tho alienation made by r the n ° ne | Wh ° 
absence of any instance the JZ • In the 

is not sufficient proof of a castoof 1Il tbe riwa j i-am 

prietors of the mtti to ^ fche P ro ' 

CiAPURA, 3 p. R. f 9l4; l^T^R. ,tu AfI Dm tJj 

____ 9 interpretation of 943 

arz entry ambiguous** c>ffect of Cll&tom VPajib. u l 
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UNDIAN OASUJir. 


• iyi4 


See 


MaPK\o E^TATi'S LAND A' i, 


Waste land. 

IP 08 , s. 3 . 

Wate r used in repairing house, whether u^.-‘d foi 
domestic purposes—Construe ion of statute-- ,l * 
son on whose behalf but with rut wh >s * knowledge 
or sanction water use I for other than domosuci>££ 
poses, whether guilty ^ 

Widow. See Hindi* Law. 

of Agambadia caste —Succession—Parents 


succeed in preference to husbands kimlied * 
torn —Stridhanam I 

, right of—Proprietary holding— ( Voti- 


pancy- holding— Heir—Co-sharcr 
Will. See Hindu Law. 

_ — Bequest — Gift over if minor legatee dy not attain 

full age, whether valid-Failure of prior bequest, not 
a* contemplated — Validity of gift -Succession Act (X 

of 1865), ss. 111, 116. 

A gift over to a person in the event ot a mui 'r 
legatee not having attained full ago is valid, 1 ho 
specified uncertain event in this case, under sec¬ 
tion 111 of the Succession Act, is the failure ot the 
minor to attain his majority. 

Section 116 of the Succession Act, which merely 
incorporates the rule of the English La v, provides 
that a gift over shall take effect on the failure ot a 
prior bequest, although the failure may not ha\o 
occurred in the manner contemplated bv the testator. 

Where a testator contemplated that it his son died 
a minor and his widow survived him, she wonl 1 ac¬ 
quire the property before the two daughters: 

Held, that this would not deprive the two daughters 
of the benefit of the 1 \g icy if tlo wido w predeceased 
the son. Delta a Puosxn v. Kagiiu Xandvn Lai. 597 

- Construction —Intention 0 / test itor — Costs. 

A Will unit b 5 construed 01 th it principle which 
would enable Court! of Law m >st f illy to give effect 
to the into iti m expressed by the tostat >r’s w unit. It 
may be that if the words he e n ( doys are r»vs sign it.v 
they must he so aec *pte 1 whatever the suspicion in i v 
baas to the testator hiving ha 1 that pirticul ir vie v 
of his own 1 ingu ig). 15 it in ordinary cire nnstances 

ordinary words must bear their ordinary c instruc¬ 
tion, and tin* whole Will, this i >, the whole of the 
words employed by the testator, must be looked at 
t igether s » as to determine the whole intention. It 
is not legitimate to take word; which have a 
general meaning and subject them t > li nitati ms 
which the words do not n *ces.s irily imply. 

Whore, therefore, a Hindu executed a Will in the 
Mofussil in favour of his two sms with the provision 
that in the event of the d»ath of one of the 
Hons the survivor wo il l tak * th > wild** of the 
prop m t v, after undertaking to defray the expenses 
of th j miiiiteiunco of the wide v and the minor 
d tu_'ht‘*rs of the deceased, an 1 the event happened 
aft <t the death of the testa! >r: 

//•/•/, that th * Kiirviviugsm was entitled to the 
'•it it. ; eouveyel bv t!i i Will with the correlative 
oulig it ion. 

1 11 vi *w of ta « sp »eial diili Millies in the 1*v.istrue- 
t 1 hi of th** Will tie* 1 e s 11 mde 11 . was 
a ll her e . ’ s f 1 0111 l he a’lp *11 1 at s. 


W i 11 —con eld. 

-Construction, rule of I 66 

_ Executor — Bower of executor to settle claims 

m respect of te<tatjr's property - Legatee, right of. 

Executors acting bom file have power to 
settle claims in respect of the estate of their 
testator, and this po ver cannot be disputed by 
the legatees. ILkrisert Arc hi bald Pocock t’. 
Dki.mi and London Bank, Ltd, 12 A. L. J. 2 A; 
36 A 217 *43 

Leoatee -Enlargement of devised estate by 


legatee - Lease, determination of - Possession of heir 
alter determination -Full proprietary right acquired 
l, lf heir-Sale of property — Remainder-man, right 
of— Occupancy right acquired in land by vendee 
before pu rebate - Re-emergence of occupancy 
ri dit. 

In 1811 /’ got from Government a farming 
lease of waste land for the fixed term of twenty 
years. In 1831 T executed a Will under which 
he left the land to his wife, R, for her life and 
on her death to his daughter, s, for her life, 
with reversion to the temple ot -hvgannath. T 
died in 1832 and after his death R contiaued in 
possession of t lie land till 1871 when the 

Government bestowed on her full proprietary 
ti;l» in the property. R then sold the land to 
the defendant D. R died and later on Q died in 
1901. J, the trustee of the temple of Jaganuath, 
brought this suit for possession of the laud as 
the remainder-man un.ler the NN ill. D pleaded 

that R was the absolute owner of the property 
an l 1m 1 as such full power to transfer tho 

s imo an 1 that in case J was entitled to the 

estate, /> was entitled under section 51 of tho 
Transfer of Property Act t > the expenditure 
incurred on improvements. L> also pleaded that 
he had before the dite if sale occupancy rights 
in the lands and if absolute title did not pass to 
him, he was entitled to retain actual physical 
possession of the land as occupancy teuant or 
kh 1 ikar'. 

Held, (l) that the estate of T, whatsoever it 
may have been in tho village, canto to an end 
in 1S61 and the possession of i\ from that 
time onwards was in her own right and as 
such the sale-deed operated to transfer full 
proprietary title to the vendee; 

.2) that nssuning tho plaintiff's case to bo a 

go nl one and he being entitled to possession, 

/> e mid n >t rely upon section 51 of tho 

Transfer of Prooertv Act in such a case; 

* % 

(31 that J ns reversioner under the Will would 
l>* entitl'd onlv to proprietary possession and 
* that anv occupancy right previously acquired by 
P could not bo affected in anv way. 

NY hero n legatee under a Will gets the 
enlargement of the est ite, the enlargement would 
ojummIo ns an enlargement- of tho estate of the 

tho benefit of 
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Withdrawal of portion of claim in suit-An. 

plication lor withdrawal in second appeal, whether 
ma 7 be granted — Deposit of rent— Interest 7 7’7 

^ ^ ^ t-I 11 • St'C 0 I VI Tj PROfFDlinp 
Codk, 190S, O. XXIII, K. i. R0CEDLRL 

' Permission of Court-Costs 

_ . , 210 

fresh suit-Separate claims'-Cbarr-oS ‘° 458 

^-repancies on * 

Words and Phrases- 


GENERAL INDEX, INDIAN CASES. 


Ill 1 






, interpretation of 

pSTSOIlj meaning’ of 

artificer, moaning of 

attempt, definition of 

book 

dishonest misappropriation 

and cheating*, meaning of 
disproved, meaning of 
dokandari khud, meaning of 




187 


Words and Phrases-concid. 

some part thereof, meaning of 

sub-division, meaning of 15 I 

tr ^ nS f e .r in . se< r tion 11 of Bengal Tenancy 
Act, whether includes lease 

Whoever, meaning of 
yati, meaning of 

vj 

W Act k 7x1 U S of B „ of Contract 

f i 'r l (AIII Of I 859) — Contract to vertorm 

ng ier serVl ces than manual labour not within Act. 

An agreement to render services far higher than 
those of manual labour is not a contract within the 
meaning of Workmen’s Breach of Contract Act 11 a \r 

L"j. V 383 OOR MAH0MED YACUB ’ 7 S ‘ L. R100 ; 15 Cr: 

7 5 I 




years. Contract to xeorh Jor twelve 

A contract to work 8 hours a day for 12 years for 

vages not shown to be above the market^rate’ and 

to live m any house that may be nrovidorl L ; 

otherwise a form of slavery, is illegal. ’ ° 

Where an advance made to a workman _ , 

a loan, Act XIII of 1859 does not nnnlt a Y 

In re, 15 Cb L. J. 381 not apply. Amuu. 



, meaning of 

final order, meaning of 
further or other relief, meaning 

of 

he, meaning of 
jurisdiction, meaning of 
keeps, meaning of 
mere, meaning of 

not authorized, meaning of 

notwithstanding- anything-in 
any other enactment for the 
time being in force, effect of 

OCCUpant Of the place, meaning of 


1 I I 


195 

484 

1 


S. I —“Artificer”, whether 


includes head-artificer or sufry>i* rr . 

" eces sary for a prosecution under Act XUI 
of JSo9thatan artificer should work wifh n : 0 

hands. Section 1 of the ActcoTera 2Z call “o'f'a 

cedt* weft d^e^^^he^’artifictT 1 "" 6 ^ ‘ 0 ^ 

lahou under his ^ 

Sein ^ in v. Aii Moon Siioke, 7 L B n m k p 
L. J. 235 > • u. u. it. 82; 15 Cr. 

187 

s. 2 — Sentence — Appeal — 


Revision . 


portion of the produce of land, 
in Oudh Rent Act, meaning of 430 



, meaning of 618 

principles and rules, meaning of 

proved, meaning of 

public officer, while serving 
under the Government, mean¬ 
ing of 

purchaser, meaning of, in section 37, 

Bengal Land Revenue Sales Act, 1859 

rent due, in section 148A, Bengal Ten¬ 
ancy Act, 1885, meaning of 

rights Of parties, meaning of 

meaning of j | 


917 

981 


Where under the Workmen’s Breach of . 

t'lLXZ tif fol d fa ^ 

au e application‘in' revision 

L. K. 80; 15 Ca. ij. J. 372 ° * E " EBOB ^S. 

by workman to work for 'fixfd'perttd 

e:;^uZ e d zz i h r b « his 

A workman, agreeing to work in o » 

the expiration of the period fixed in the contract 

4>advnnPn VhlCh he C °!J ld re *P a 7 the balance of the 
w advance money and get himself free. Lucas C 

J 233 AI SlNGH> 12 A - L - J - 15 & L 

185 

Wrongful IOSS— Mortgagee cutting trees to 
repair house, whether guilty 
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